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See  ruovisioNAL  8KNTKNC£. 
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Sec   l*VRCHA.SK  AM)  SAI.E. 
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See  PUHCHA.SJ-:  and  Sale  (Lkunagn). 


ADMINISTRATION  OF 
ESTATES. 

Immovable  property— Valuation- 
Principle  -  Discretion  of  Master  — 
Proclamation  No.  28  of  1002,  sec.  42. 
—Where  the  MuhUt  of  the  Hnpreiiic  Court, 
lietug  duMatiiflied  with  tlie  vahiation  placetl 
npon  the  Hfiifet»  of  an  extate  by  the  executor, 
half  cawaed  a  further  appraisement  to  be  made 
hi  teniiM  of  >>ec.  4*2  of  tlie  Adniinit«tratiou  of 
E?itateM  PnM'lamation,  the  Court  will  not  re- 
view this  decision  of  the  Master  iiiilei«4  it  lie 
ohown  (1)  that  he  tlid  not  btmCt  Jide  exercise 
hi/ diMcretion  in  that  partivnlar  ca^e;  or  (2) 
that  he  di<l  not  appomt  an  impartial  and 
eoiufietent  vainer  to  mak«  the  tnrthcr  ap- 
piweiueiit ;  or  (3)  that  bus  diHcrotion  was 
cxercixed  nnon  an  ern>uoou8  principle.  The 
unly  te»t  ur  tlio  value  ^  of  a  property  \»  the 


I  extent  of  the  demand  for  it,  that  is,  the  price 
I  it  would  be  likely  to  realine  if  put  np  to  open 
'  comjietition,  and  thL^  value  nuiy  lie  enhance<l 
by  speculative  conniderations.  The  probable 
or  poHfiible  prewence  of  the  main  reef  ih  there- 
fore an  element  in  determinin}(  the<  value  of  a 
l»articular  farm.     Re  Kitate  Pretorins.  6o 

Inventory— Estate  duty— Law  No. 
15  of  1890,  sec.  1.— The  Ntamp  duty  on  the 
inventories  of  deceaseil  pernoriM  im|K}sed  by 
^e(^  1  of  f>aw  No.  15  of  ItfOO  m  chaixoable  antl 
must  l)e  I'nh'ulated  either  upon  the  asseHMed 
;;rosN  value  of  all  the  at  aetn  of  the  estate  or 
upon  the  realiseil  value  if  they  are  Rold. 
\Vhei-e  a  deceiU4e<l  perwn  had  clispoHC*!  of 
ceitain  immovable  [property  during;  Inn  life- 
time, but  the  dominium  of  the  property  bUU 
remaine<l  v.  sted  in  him  at  the  date  of  IiIm 
death,  Htid,  that  the  duty  imjKMeil  by  ftec,  1 
I  of  J>aw  No.  1,3  of  1809  niUHt  be  paitl  upon  the 
!  value  ot  the  property  80  (linpOHeil  of.  In  re 
i  KHate  Kritgcr  ([m>4]  T.8.  133)  dii«ippr<tVeil. 
M ante  I'  of  the  Supreme  Coitrt  v.  Maclean^  s 
ExcctUnjc.  991 

Inventory— Stamp  duty  on  inven- 
tory-Law No.  16  of  ie»0,  sec.  1.— 

;  Se<r.  1  of  Law  No.  l^  of  1890,  imposing  ^tamp 
;  duty  on-  the  inventories  of  the  estates  of 
i  ileeeiLsed  persons,  doen  not  necejssarily  render 
I  hU  property  registere<l  in  the  name  of  the 
deceased  at  the  time  of  his  death  liable  to 
I  such  tluty.  If  the  deceaMe<l  has  diH]ioHcd  of 
j  land,  the  executor  need  not,  therefore,  briini 

v'h  transfei 

Fn  IX  Estate 

133 


it  np  tu  the  inventory  even  thou«;li  transfer 


;  thereof  hiu  not  yet  been  |>assedc 
Kritfjvr. 


ADULTERY. 

See  HfsbASD  AND  Wife  (Divorce). 


ADVOCATE— AWOKNEY. 


ADVOCATE. 

See  Attorney. 


APPEAL. 

Sec  JuiiiSDicriON  {JHilgmcnt), 

Sec  Mauistrate's  Court. 

Ste  Patents. 

See  1*ractice. 


ARBITRATION. 

Arbitrators  appointed  under  Ordi- 
nance No.  19  of  1903— Powers- Dis- 
puted title— Interdict.— The  arbitrators 
iippointoil  under  Ordinance  No.  19  of  1903 
have  no  power  to  decide  questions  of  title. 
Where  tliere  in  a  dispute  between  tlie  muni- 
cipality and  a  claimant  as  to  the  nature  of  the 
title  to  the  property  in  re»pect  of  which  com- 
pensation is  elainie4l,  the  arbitratorn  should 
refuse  to  proceed  until  the  parties  have  ob- 
tained the  decision  of  a  competent  court 
re^irding  tlie  title.  In  a  case  of  disputed  title 
the  arbitrators  had,  in  f^piie  of  the  protest  of 
the  municipality,  proceeded  with. the  arbitra- 
tion and  expressed  their  intention  of  making 
an  award.  The  nmnicipality  applied  to  the 
High  Court  for  im  interdict  restraining  an 
award  pending  the  decis«ion  of  a  competent 
court  on  the  question  of  title.  The  interdict 
was  refuseil  on  the  ground  that  the  applicu- 
tiou  was  premature.  On  appeal  the  Court 
refused  to  interfere  with  the  discretion  of  the 

I'udge  in  the  court  below ;  no  hardship  had 
>een  iiiHicted  on  the  munitdpality,  as  it  could 
set  aside  the  award  when  maac.  Johannesburg 
Municipality  v.  Transvaal  Cold  Storage,  Ltd. 

730 


Award— Want  of  finality.— The  mere 
fact  that  an  arbitrator  has  not  iiecided  one  of 
several  points  submitted  te  him  does  not 
necessarily  make  his  whole  award  null  and 
void.  The  Court  has  the  power  to  r^fer  the 
award  back  to  the  arbitrator  for  completion  ; 
but  where  the  party  seeking  to  enforce  the 
award  is  willing  that  the  point  not  determined 
should  be  treate*!  as  if  decided  wholly  against  _ 
himself  and  in  favour  of  the  opposite  party,  I  who 
the  Court  has  a  discretion  on  that  basis  to 
enforce  the  remainder  of  the  award.  Basson 
V.  Herman,  98 


ARREST. 

Sec  Criminal  Procedure. 

Ad  ftindandam  jurisdiotionem 
Pereffrinus  not  entitled  to  -  Swazi- 
land.—A  plaintiff  who  is  not  an  incola  of 
the  Transvaal  is  not  entitled  to  arrest  ad 
futidathdam  jm-isdictionem  property  of  ajtcix- 
gHnus  situated  in  the  Transvaal.  A  person 
domiciled  in  Swaziland  is  not  an  incola  of  the 
Transvatil.  Sj/ringle  v.  Mercantile  Association 
of  Swaziland,  Ltd.  163 


ASIATICS. 

Licences— Beeidenoe— Place  of  busi- 
ness-Law No.  3  of  1886,  sec.  2  (d)- 
— Volksraad  Resolution  of  the  12th 
Au^rust,  1886,  art.  1419.— Inosnmch  as 
Law  No.  3  of  1885  imposes  disabilities  uijoii 
one  section  of  the  connnunity  it  should  lie 
strictly  interpreted,  and  the  benelit  of  any 
doubt  should  be  given  in  favour  of  those 
aifecteil  by  it.  Sec.  2  {d)  of  that  Law,  as 
amendeil  by  Volksraad  Resolution  of  the  12th 
August,  1886,  art.  1419,  docs  not  apply  to  the 
business  [daces,  but  only  te  the  residences  of 
Asiatics.  The  (Government  therefore  Inus  not 
the  power,  under  either  of  those  measures,  to 
refuse  to  grant  te  Asiatics  licences  to  tratle  in 
places  outside  the  boundaries  of  the  locations 
allotted  to  them  for  occupation.  Snldman  a? 
Co.  V.  Landdrost  o/Middelfntrg  (2  S.A.R.  344) 
and  Tayob  Hajce  Khan  Mohamcd  \.  GMcrn- 
went  of  the  South  African  lic/mblic  (15  C.L.J. 
291)  disapprovcil.  Habib  MoUin  v.  Tran^nal 
Government.  404 


ATTACHMENT. 

Sec  Sheriff. 


ATTORNEY. 

See  Provisional  Sk.nte.nck. 


Admission  as  advocate.— The  Couit 
will  not  admit  as  an  advocate  an  attorney, 
who  nos.sfsses  tlic  necessary  quaHlicatit»ns, 
until  lie  Inus  tUscontinned  practice  as  an  att<»i- 
noy  for  a  perioil  of  at  least  six  months.  Kx 
parte  Beyers,  507 


ATTORNEY— CODICIL. 


A^rreement  with  oomiMUiy  —  Re- 
tainer instead  of  ordinary  charGTee— 
flhAring  fees.— The  respondent  liail  made 
an  arranj^eutent  with  a  company  by  which  lie 
agreed,  in  retnm  for  a  retaining  fee  of  £300 
per  annum,  to  hold  himself  at  their  dinpoAal  i 
and  to  do  all  their  le^  work.  In  an  appli-  ' 
cation  by  the  I^w  Society,  Held^  that  tlioii*ch 
Knch  a|preejnente  would  always  be  iiaiTowly 
HcnitiniHed,  vet  as  the  facU  disclosed  did  not 
^low  that  tlie  respondent  either  Khare<l  any 
professional  feeH  with  the  couiiian}'  or  nnr- 
renderetl  his  profcsHional  independence,  the 
Court  wcHild  not  prevent  him  from  continuinc; 
tlie  arrangement.  lueorjmratcd  Lotc  Society 
V.  Hubbard.  108 

Promoter  of  debt  coUectiD^r  associa- 
tion —  Advertisinfi^  ~  Unprofessional 
conduct.  —  In  appIic4itionH  by  the  T*aw 
Societ3'  imputing;  improper  conduct  to  nruc- 
titioners,  tlie  cliar*je  hIiouM  lie  forniutated 
^-ith  particularity  and  distinctnens.  The  iii- 
<|niry  shonlil  be  rantricteil  to  »uch  charj^e,  and 
the  respondent  should  not  be  aHkeil  to  meet  a 
point  not  clearly  raised  u|»on  the  roipen^  Ijefore 
the  Court.  The  fiue»tion  of  advertiMin;^  by 
attomeyfl  dlscussetl.  Int^orjiointcd  La ic  Sttriety 
V.  Tottenham  and  Longinotto.  :K)4  , 

Sharing  fees  with  law  agent.— An  \ 
attome}'  may  not  nliare  IiIh  feeft  with  a  law 
a«r<*Jtt.     lurorjtorated  Late  Sorieti/ \.  dc  Jonq. 
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AUCTIONEER 

See  LiCEN'CES. 


BASE  METALS. 

Srr  MlNKi4  .\XI>  MiNKRAKS. 


BENEPIOIA  ET  EXCEP- 
TIONES. 

Beneficium  excussionis.— »^''''  Putx- 

fll'AI-  AVI>  SUKKTY. 

Exceptio  doli.— *W  CoxniArr  {Ctiantn- 
ire). 


BENEFICIAL  OCCUPATION. 

Srt  LAXDIX)BD  and  TENANT  {LittSC), 


BIQAMY. 

See  Cbiminal  TRorKDUKE. 


BILLS  OP  EXCHANGE. 

Sec  MnnTfiAfJK. 


BRIBERY. 

See  CiiiMiVAL  riJot'KnriiK. 


BYE-LAWS. 

See  MuNiCfPALiTV. 


CESSION. 

See  l^LKDCJOR  AMI  Pf.KDCJKK. 


CLAIM  LICENCES. 

See  Mines  and  ^Tt\eral«  {dofd  Lair), 


CLAIMS. 
See  Mines  and  Mtnerata 


CLUB. 

See  l.lQUOi:  I,aw«. 


CODICIL. 

See  Will, 


COMPANY— COXTRACT. 
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COMPANY. 

Srr  Lwn. 

Srr  MfNES  AND  MlNKRAUS  (Mineral  Contrart). 

Limited  liability —Power  to  reduce 
capital— Law  No.  5  of  1874,  sees.  2,  7. 
—Sec.  7  of  LnwNo  5of  lH74<lnesnotaiitlioriMe 
«  ooiiipHriy  rejfixtered  witli  Iiiiiit«4l  Haliility 
nmlrr  that  I^iw  to  ett'eot  :i  refluction  of  the 
noiiiiiml  cnpital  fixed  by  it^  artiHeK.  It  only 
oonfers  the  ri^ht  to  ro^jixter  Miich  new  <>i 
Miiindenientan'  articIeK  a-**  are  not  in  eonflict 
witft  thf>  fiinihiniental  conxtitution  of  the  com-. 
j)any  n**  orij^inall^'  re^Htorc<l.  Mnviro  Jitntrd 
of  K.rrruturs  and  Trugt  (Jo.^  Lid.,  v.  lirfjitttrni'^ 
01  Com^Mniva,  4fH) 

Liquidation  —  InBolvency  Law  not 
applicable  —  Law  No    1  of  1804.— A 

coiiipany  cannot  Ite  ^(lueHtrateti  tinder  the 
Insolvency  Imw  (No  13  of  1895).  The  T  com- 
oan^v  >VHM  rejn^terecl  in  Kn^land  anil  carrie<l  on 
huHineHM  in  the  Tran>*vaal,  though  it  wai*  not 
re<;iMtere<l  here.  The  applicantn,  who  were 
dehontn re  holders,  luid  hrou^dit  an  tU'tion  in 
Kii^rland  for  the  realiH^iiion  of  their  securities, 
and  the  Hi«rh  (-ourt  in  that  country  had  ap- 
lK>intcd  an  otti(aal  recei^  er.  Thereaft'Cr  certain 
crnlitiirK  in  this  cohmy  applieit  to  the  Wit- 
■WHtei-srand  Hi;;h  C'ouil  for  an  onler  jdiu-in^ 
the  comiiany  in  li(iuidation  under  IjHW  No.  1 
ot  IH94,  the  conipiuiy  consenting  to  the  pro- 
(H*edin^s  ;  but  as  it  did  not  upi)ear  that  the 
coniTiany  consisted  or  had  ever  consinted  of 
twenty-Hve  nieniliers,  no  iir(uidation  oi"»ler  was 
♦•TJinted.  The  prayer  of  the  petition  was, 
however,  aincn«lod,  and  the  (^ourt  nta^le  an  j 
<irdcr  for  the  setiucstration  of  the  company V  ' 
o«tato  under  the  Instil \pncy  1-Hw.  Sul>seiiuent  ' 
to  thii  order  it  w.-is  pla<'ed  in  li([uidation  in  . 
Kn<(lati<l.  At  the  se<^ond  meeting  of  cre<Iitors  \ 
under  the  Tnins\iuil  sequestration  certain  j 
p]-iM»fs  of  debt  subniitteil  by  the  applicants  • 
were  roiecte<l  by  the  piesi<ling  officer,  anil  the 
rcMponifentH  were  thereafter  elec:ted  as  joint 
trustees  at  the  same  meeting.  The  applicants 
now  appealetl  from  the  decision  under  sec.  50 
of  I^w  No.  13  of  1895,  and  asked  the  Court 
to  declare  that  the  proofs  of  debt  Hhould  be 
aiiinittcd,  ami  to  set  aside  the  election  of 
tniste&'<  and  order  a  fresh  election  to  be  held. 
At  the  lieurin^;  the  (-ourt  raised  the  prelimi- 
nary (|U&<ition  whether  a  comjxany  could  be 
j«Hjuestrate4l  under  the  Insolvency  Law,  and 
the  point  was  thereupon  ar^rued.  Held,  that 
that  Law  was  not  applicable  t-o  the  liquidatum 
of  a  company,  that  the  Court  conse<iuently 
eonld  not  recoj^nise  the  order  of  the  Witwaters- 
nmd  High  Court,  and  could  not  entertain  the 
present  application.  No  order  was  made  on 
tiie  petition  ami  no  order  an  to  costs.  Phillins 
find  PhiHijm  v.  Trust 0:8  of  the  Transimrtamc 
Ihd/diuf/  Comprniy,  Ltd.  44() 

Share    oertiflcatoR  —  Indorsed    in  i 
blank— Theft  of— Sale  to  innocent 
purchaser— Negotiable  instrument—  ' 
^toiJ^L  —  Scrip    certificates    indorse<l   in  J 
blank  were  entniste<l  by  the  phiintifl  comi>any  j 


to  the  enstoily  of  one  of  its  clerka.    Tlify 
were  de)>oHite«l'  in  a  s.afc  not  on  the  company  n 

firemiHes,  and  the  onlv  key  of  wjiieh  wtiH  keiit 
»y  the  c!erk.  The  fatter  stole  nonie  of  the 
certificates  and  sold  them  to  the  defendant, 
who  pnnrhaseil  them  without  notice  and  in 
good  faith.  In  an  a(!tion  to  recover  tlie  Rcrin 
still  in  the  ^K)sscssion  of  the  defendant,  He/a, 
that  the  plaintiff  company  was  estoppc^t  from 
disjHiting  the  defendant's  title.  Umtfd  Sovth 
'  fi'i 


A/rirffu  AiMoriatimt,  Ltd.,  v.  TaAw. 
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Windinff-up  —  Remuneration  of 
liquidator— Law  No.  1  of  iaM.--In 
deciding  what  is  the  proi>er  remuneration  dne 
to  an  ofKcial  li«|nidator  of  a  company  the 
C -ourt  will  be  guided  by  all  the  oinrnmst9in(*es 
of  each  cjLse.  llr  Kmst  Umid  I^erp^  Ltd.,  in 
iifjiiidftfloit,  87*2 


OOMPENSATIO. 

Sf'r  MAfJIST«.\TK*s  (^)riST  {Jurindirtion), 
Kvc   l*KIXril'AL  AND  AfiKXT. 


CONSIDERATION. 

Srr  Contract. 


CONTEMPT  OP  COURT. 

Srr  Sl'KCIKIC  TKUFOKMANCK. 


CONTRACT. 

Sre  LANniX>RD  AND  TENANT. 

Srr  Pu  rcha.se  AND  Sale. 

Consideration  -*  Oausa — OoDstnio- 
tion.  —According  to  Roman -Dutch  law  every 
agreement  not  manifefitly  iniposBible,  marie 
deliberately  and  serioasly  by  perMMiR  capable 
of  contractin|r,  and  having  a  int>uml  or  reason 
which  is  not  immoral  or  forbidclen  by  law,  may 
l>e  enfonted  by  nction— subject  to  any  special 
legal  defences  which  may  ariae  in  partioiilar 
cases.  Consideration  in  the  senra  01  the  Eng- 
lish law  is  therefore  not  essential  to  a  bindihg 
contract  under  lioman-Dutch  law.  R<»d  v. 
Wallarh,  187 
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CONTRACT— COSTS. 
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Ghiarantee— False  reprefientation— 

EtZCeptio  doli.— In  order  to  Biioceemfully 
reftiRt  an  action  on  a  contract  induced  by 
material  false  reprenentation,  it  is  not  neceit- 
Rary  for  a  defenilant  to  prove  that  the  plaintiff 
knew  at  the  time  when  the  representation  wa^ 
made  that  it  wan  false.  The  defendant  is 
entitled  to  sncceeil  if  he  can  eHtablinh  that 
tlie  misrcpreHentation  of  the  plaintiff  was  a 
material  one,  anil  tliat  ho  entered  into  the 
contract  on  the  faith  of  snch  reprej^entation. 
Viljorn  V.  HWicr,  312 

Ruarbt  in  personam,— A  contract  hy 
which  an  owner  undertakeN,  in  the  event  of 
liix  farm  liein;;  proidaiiiie«l  in  the  future  and 
a  mvnpacht  licing  tainted  to  him  nndor  the 
(aolcT  Diw,  to  tianttfer  half  of  tlie  mynpacht 
toother  with  the  freehohl  of  the  ground  on 
which  such  half  is  situatetl,  confers  only  a 
right  in  personam  upon  the  grantee.  Holliwt 
V.  JUgigirar  of  Deeds,  604 


OONVETANOBR. 

^V^  LiCKN'CKS. 


COSTS. 

Srr  IXSOLVKN'CV. 

,Srr  Lax  I)  {Trtms/n-  Jhity). 

See  I*RA<TK'K. 

Srr  PlIOVISIONAL  SKXTF.XCK. 

Src  SlIKRlFF. 

Amendment  of  plea  —  Postpone- 
ment—Costs caused  by— Rule  No.  67 
(c). — On  the  «lay  l)efore  the  date  on  which  an 
:u*tion  brought  by  the  applicant  against  the 
re^prmdent  had  been  set  down  for  trial,  the 
latter  anplieil  for  leave  to  file  an  amended 
plea.  Ihe  plaintifl' asked  for  a  )NistiHinenient 
Of*  the  aniendni.cnt .  rakte<I  a  -new  iMHue  ;  the 
Court  allowed  the  aniendeil  plea  and  grnntsil 
a  |Mistponenient  xine  die,  the  <lefendant  to  jiay 
c-fiNtH  of  the  apiiltcuticin  and  contH  caused  by 
till*  imstpoiieinent  and  the  amendment.  The 
idaintifT  did  not  tile  a  new  replication,  but 
framed  a  bill  of  the  conts  alrea<ly  incurred, 
anil  pre}<ented  it  for  tiixatioii.  /he  Taxing 
Master  diHallowe<l  certiiin  items  which  the 
plaintiff  claimed  to  be  (OKtx  rendered  unneces- 
Miry  an«l  therefore  ciiused  bv  the  amendment. 
They  were  as  followM :  (a)  Costs  in  connection 
with  the  original  idea,  such  as  granting  exten- 
sion of  tijne  to  hie,  tender  before  j>lea,  &c.  ; 
{b)  co^ts  of  replication ;  (r)  of  advice  on  evi- 


dence; [d)  of  a  commission  to  take  endence; 
(<!)  of  discovery  order.  But  he  allowed  -''fee 
on  trial  to  plaintiffs  counsel "  as  costs  caused 
by  the  postponement.  The  applicant  applie<l 
for  a  revision.  The  respondent  made  a  cross- 
application  to  strike  out  the  items  "  counsel's 
fee  on  trial"  as  being  costs  in  the  cause. 
Heldf  (1)  that  costs  under  {a)  were  not  caused 
bv  the  amenilment,  but  were  clearly  costs  in 
the  cause  ;  (2)  tlmt  in  regard  to  items  (ft),  (r), 
(rf)  and  (/•),  as  no  fresh  cost-^  lia<l  been  incurred 
under  those  heads  by  the  plaintifl'  owing  to  the 
amendment  of  the  plea,  it  was  imposKible  to 
say  whether  the  costs  chai^^d  had  lieen  len- 
dered  unnecessary  by  tike  amendment,  and 
that  therefore  the  Taxing  Mtister  .vas  right  in 
disallowing  them  on  the  ground  that  the^ 
were  premature  ;  (3)  that  the  items  **  counsel  s 
fee  on  trial**  were  costs  in  the  cause,  and 
should  have  been  dinallowed.  Kocniffsberg  v. 
T%*anwaal  Gorei'nment.  576 

Tender  of  part  of  claim  after  action 
conmienced  —  Amount  recovered 
above  magistrate's  jurisdiction  — 
Plaintiff  entitled  to  sue  in  Bigh  Court 
— Practice. — Where  a  plaintiff  succeeds  in 
recovering  a  substantial  amount  or  benefit 
not  duly  tendered  l>efore  action,  he  should,  in 
the  absence  of  misconduct  or  other  very  spe^'ial 
circumstances,  be  awardeil  his  costn.  B  bought 
gooils  from  the  defendant  company  for  £894, 
of  which  sum  £2«>0  whs  to  l)e  pui<l  in  cash  an«l 
the  balance  in  inxtalnients,  and  the  agreement 
of  sale  coiitaine<l  the  coiulition  that  the  pro- 
lierty  in  the  goo<lHHhould  remain  in  the  defend- 
ant till  all  the  instalmentx  hail  been  paid.  B 
liecame  insolvent,  and,  the  instalments  being 
in  arrear,  the  defendant  took  possession  of  an 
the  goods  in  B*8  store.  Thereufwn  B*s  trustee 
Mue^lthe  defendant  in  the  High  Court  for  the 
sum  of  £570,  heinj^  the  value  of  the  goo<ls  so 
seized  which  the  plaintiff  claimed  to  l»elong  to 
the  estate  of  the  iiiscdvcnt.  The  defemlant 
company  claimeil  to  lie  entitled  to  all  the  said 
goous  siive  a  small  quantity*,  in  respect  of 
which  the  sum  of  £G0  was  tendered.  At  the 
trial  tlieC  learned  jnd^e  found  that  the  owner- 
ship in  the  goods  onginally  sold  remained  in 
the  defendant  (tompany,  and  therefore  that 
the  latter  was  entitled  to  take  [possession  of 
them  ;  but,  on  account  of  the  difficulty  of 
distinguishing  these  goodK  from  other  gooils  in 
the  store,  a  refci-ee  was  by  consent  appointeil 
to  go  into  the  question  of  the  identity  of  the 
articles  and  report  to  the  Couit.  Upon  con- 
sidering the  report  the  learned  judge  found 
that  a  further  sum  of  £«36  was  due  to  the 
plaintifl',  an<l  gave  judgment  for  the  latter  for 
that  amount  together  with  the  £(56  tendered  ; 
but  he  ordered  the  plaihtift'  to  pay  the  costs  up 
to  the  date  of  the  aecision  of  the  preliminary 
point  in  regard  to  the  ownership,  stating  as 
his  reason  for  so  doing  that  he  i-egarded  the 
(question  as  to  the  interpretation  of  the  agree- 
ment of  sale  as  the  most  important  part  of  the 
case,  ami  the  only  part  which  justified  the 
plaintifl'  in  coming  to  the  High  Court,  and 
that  the  plaintiff'  luvd  failed  on  that  point. 
After  the  said  date  he  gave  the  plaintiff 
magistrate's  court  costs,  holding  that  he  should 
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COSTS— CRIMIXAL  PROCEDURE. 
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have  ac(?epte<l  tlie  toiitler,  >vitli<lrawii  the  case, 
ami  Hnei\  for  the  Iwihiiu'c  in  the  h>\v<'r  court. 
The  cost.**  4)f  the  reference  were  onlevtnl  t4)  he 
dividetl  lietweeu  the  iiartics.  l''n>iii  this  »lc- 
cinion  in  repml  to  the  costs  tlie  plaiiititl' 
appeale<I.  Jicid^  reversin*;:  the  decision  of  the 
court  heh)\\\  that  as  the  {ilaintif)'  ohtaine<l 
juil;{iiicnt  for  a  suhstaiitial  ainoitnt  over  an<l 
aliove  tlic  toniler  Uo  was  entitled  to  his  costs  ; 
that  the  costs  of  the  reference  were  jMirt  of  the 
costs  of  tlie  action,  and  should  therefore  have 
heen  awarded  to  the  plaintiff;  that  a>  the  siini 
recovered  was  ahove  the  jurisdiction  of  the 
iua;rist rate's  court  the  idaintitr  had  rij^htly 
instituted  his  action  in  the  ]li;;h  Court;  that 
as  the  tender  Inul  not  heen  made  liefore  coni- 
nieneenient  of  the  acti«ui  it  was  not  the  plain- 
titt's  duty  to  have  sued  for  the  ]«ilanc<i  m  the 
nia;rlstrate'.^  couH  ;  that  he  had  fcdlowivl  tlie 
con-ect  c<Hn-se  in  )»r<K-iK^lin;;  in  the  l!i;;li  Court, 
and  was  entitleii  to  costs  acconlin;;  to  the 
scjile  allowed  in  ordinary  a<'t ions  in  that  court. 
Jlnt'hnuiu'tt  TruHfcv  v.  Traunrafti  WfiiThotiac 
Co.,  LUl  548 


OOUNTER-OLAIM. 

Sec  >TAr.I.STRATK'.S  COUHT  {JiirUdiHlotl). 


COVERING  BOND. 

Sec   MOKTfJAfJK. 
Scf   rROVISIOXAL  SkNTKNTK. 


CRIMINAL  PROCEDURE. 

See  LiQUOK  Laws. 

Src  Ma.stkr  AM)  Skrvaxt. 

Bifiramy— First  marriage— Proof  of— 
Admissionof  accused.— The  accuse<l  was 
char;^e<l  with  hi;^aniy  untler  sec.  W)  of  l^aw  No. 
:{  of  IS7I.  The  only  evidence  of  the  fiist  niar- 
ria«re  was  that  of  tile  first  wife,  Mary  Isaliella 
Mclnlyn*,  wlio  sUited  that  the  accused  had 
irone  tlirou«;li  a  formal  ceremony  of  inarria>;e 
with  licr  hefore  a  minister  in  the*  i'reshyterian 
Church  at  Kdmonton,  Canaila  ;  that  her  sister 
and  the  accused's  hrother  were  the  witnesses  : 
that  the  iMirtics  hml  lived  tojrether  as  .man 
and  wife  for  seven  yeais,  when  the  ac<'Uscd 
came  t^»  the  Transviml  ;  that  three  children 
were  ho^'ii  of  the  marna«;:e,-  of  whom  the 
ac'usod  was  tiM'  father;  aud'that  he  had 
corresponded    with    her  .re;:uhirly  since   liis 


tlepartnre  from  Canada.  Sihe  also  prn<hieed 
two  letters  fnMii  him  in  wliich  he  ailnde<l  to 
himself  as  her  huslMiml,  a  hill  of  e\chan<^  he 
ha<l  sent  her  in  which  she  was  tlescril>e<I  as 
'*  Mrs.  \),  Melntyre,"  and  also  a  notarial 
IK>wer  which  he  had  sent  to  her  and  in 
Mhicli  he  apiK)inte<l  his  **  wife,  Mary  ItMilyella 
Mclntyre,"  to  lie  his  lawful  attorney*,  an<l 
authorised  his  "said  wife,  Mary  Istilielia 
Mclntyre,"  to  sell  certain  nrojierty  in  Canada, 
y/c///,  that  the  aliove  eviilence,  oeinj;  uncon- 
tmdicted,  was  suHicient  prcK»f  of  the  validity 
of  the  lirst  marria^je.  To  constitute  the  crime 
<»f  hi«r,ii)iya  valitl  lirst  niarria;^  is  a  nwexsary 
element.     Mthtft/rcw  Jiv.i\  8t»4 

Evidence  inadmissible  —  Prejudice 
to  accused— Proclamation  No.  19  of 
1902,  sec.  5  (f).-To  justify  the  settin*,' 
}i.Nide  <»n  appeal  <»f  a  conviction  otherwise  ;(ocm1, 
tin  the  ^{iiiiinil  that  impro|ier  evidence  wivs 
adiiiitte<|  at  the  tiial,  it  must  l>e  shown  that 
such    evidence    influenced    the   de<'ision    and 
thei-efore  ]U'ciudiced  the  accuse<l.     I)  and  W 
were  indicted  to^^ether  for  the  same  ottence. 
W  ele<*ted  to  ^\e  evidence  on  his  own  l>eha1f. 
The  nnif^istrate  convicte<l   Inith  the  accused, 
the  i*ecord  showing  that  in  liivin^  his  «Ie<*ision 
he  stilted   that  there  wjis  a    slijrht   conflict 
lietween   the  Mitnesses  for   the  prosecution, 
.  hut  that  they  were  coritdioratetl  hy  W  and  hy 
j  some  other  facts.     In  suhsei|ueiitly  jrivinj;  his 
I  reasons  the  maj^istrate  state<l  that  there  w«s 
I  sufficient  evidence,  ajiart  fn»m  that  of  W,  to 
!  justify  the  conviction  of  I).     It  was  athnitteil 
that  the  eviilence  of  W,  tliou;;h  admissihie  on 
I  his  own  hehalf,  cmild  n<»t  \m  used  a;;ainst  I>. 
Uvld  (Ct'iu.KWis,  A.,dtHJtnffit'nfr),  that  thou'fh 
there  wa«  ahundant  <'vidence  <in   the  reccml 
amirt  from  that  <»f  W  to  justify  the  conviction 
c»f  I),  it  was  impossihie  to  say  that  the  evi- 
dence of  W  liiul  not  influence<t  the  mind  <if 
the  ma;:istrate  in  cmivictin^r  !>♦  <»r  that  the 
mlmission  of  this  evidence  had  not  prejudiced 
I),   and   that  therefore  the  convictitai   of   I) 
must  Ik?  (|uashed.     Jft'-rfn'  v.  /.V./-.  24;{ 

Porgrery  -  False  pretences  ~  Indict- 
ment.—Where  the  a<-cused  was  found  x"^^^V 
of  foi"jrery  and  utterin;;  a  for;re«l  instrument  i»ii 
an  indictment  which  char;;e<l  him  with  havin;; 
committed  the  crime  of  **for;<erv  and  utteiinjr 
a  for;;(Nl  instrument  in  that  lie  ohtaineil  a 
certain  sum  of  nuaiey  hy  false  pretences,"  an«l 
where  there  was  no  evidence  that  he  hail  f<n«re«l 
the  chetiue  in  question,  thon;:rh  there  was  evi- 
dence that  he  had  connnitte<l  theft  h}'  means 
of  false  pretences,  i/r/f/,  on  review,  that  the 
indictment  was  meanin;;less  and  the  convic- 
tifui   must   Ik?  quashed.     LW  v.   Hiftlr  {alina 

f'fftf'fiotf).  I 

Forffjsry  —  Resemblance  not  mate- 
rial.—The  essentials  of  the  crime  of  ffiiyen* 
are  a  false  instrument,  the  intention  to  defmuil, 
and  a  jM»ssihility  of  preju<lice  to  a  third  i>er- 
son.  NVhere  an  accused  had  for^^d  and  caslieil 
a  chei|ue,  the  fact  that  thefoiyeiy  was  clumsy 
ami  not  likely  to  mislead  a  jiersoh  of  ordinary 
intelli;^n<re  not  allowe<l  to  aflect  the  criminal 
liahility  of  the  accused.  •  Csfttrc  v.  Jtcr.       381 
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Gold  law— nieffal  erold  boyinff— 
Law  No.  16  of  lB98,  sec.  14a -The 
HcciLseil  wdH  cliaij^ed  witu  contravening  see. 
142  of  I  AW  No.  15  of  18$K8  by  purcliasing  un- 
wruu*;Iit  ^Itl  without  a  licence.  The  evidence 
»<liowe«l  Uiat  lie  luul  aj^ee«l  to  buy  it  for  a 
lixe«l  price  from  a  trap,  who  hail  agreed  to  sell 
it  fur  that  price.  Held,  tliat  the  accused  was 
;niilty  of  *•  dealing'*  in  nnwTonght gold  witliin 
tlic  meaning  of  the  Mid  flection  ;  and  tliat  to 
cHkiiNtitnte  Mucli  "dealing"  delivery  of  the 
gtjld  was  not  necessary.    Bex  v.    Uoldflam. 

794 

Indictment— Essentials  —  Bribery— 
Law  No.  10  of  1894,  sec.  3  (a)-£Svi- 
dence— Joint  indictment— Statement 
by  one  accused  in  the  absence  of  the 
other— Ordinance  No.  1  of  1903,  sec. 
167- — Two  elements  are  essential  to  an  indict- 
ment :  it  should  contain  allegations  which,  if 
prove<l,  wonhl  constitute  the  crime  with  which 
the  mt-nsed  is  charged ;  ami  it  should  set  out 
the  particulars  of  tlie  offence  in  such  detail  lus 
to  enable  the  accused  to  know  the  case  he 
has  to  meet.  These  tests  applied  to  an  indict- 
ment alleging  a  contravention  of  sec.  3  (n)  of 
Law  Xo.  10  of  181)4.  A  and  H  were  indicted 
together.  The  judge  ruletl  that  evidence  of 
statement^  made  by  A  not  in  the  presence  of 
It  wax  atlmissible  Tbut  wameil  the  jury  that 
swh  cvidt'nc-o  wiuld  only  l»e  uswl  against  A, 
and  not  }ig:iinst  It.  nrlff^  that  this  nilin«^ 
wjis  (Hirnxtt,  anil  that  the  pn»per  course  for  8 
to  liave  taken,  if  he  consulered  that  he  was 
prejudice^l,  was  to  have  apidieil  for  a  sepamte 
trial  in  terniM  of  se<!.  167  ot  the  Criniiiuii  l*ro- 
ceilure  Ccslo  (t^nlinance  No.  1  of  19<I3).  licjr 
V.  Hrhftjhi^  and  Saltman,  355 

Insolvencv— AcceptinfiT  fraudulent 
alienation  from  insolvent—Sec.  151 
of  Law  No.  13  of  1895.— The  accused  was 
cliargeil  with  ccmtraveniiig  sec.  151  of  T^aw  No. 
13  of  IHSV),  in  that  he  wnmgfully  and  unlaw- 
fully ai'<*epte<l  fnMu  a  certain  insolvent  aliena- 
tion of  an  the  lattiT*s  assets,  well  knowing 
that  the  ?(aid  alienation  was  fniudulcntly 
mitile  hy  the  insolvent  \vitli  intent  thereby  to 
prejndice  the  rights  of  his  creditors.  'The 
alienation  took  place  before  the  insolvent's 
estate  hail  lieen  seqnestrate«t.  Exception  wits 
Uiken  to  the  indictment  that  it  disclose<l  no 
offence,  on  the  ground  that  the  wonl  insolvent 
ill  sec.  151  of  the  Insolvency  I^w  meant  a 
person  whose  estate  had  lieen  se^piestrated  at 
the  tiiue  of  the  alienation,  and  not  one 
who  was  suliBCiiueutly  adjudicated  insolvent. 
7/r/f/,  that  the  section  must  1)e  conMtnie<l  to 
mean  an  aliemition  nnule  by  an  insolvent 
previous  to  the  sof|UC}(tnition  of  his  estate,  and 
the  exception  wa»  therefore  db«niissed.  Hex 
v.  Kfwntcrtf,  437 

Juvenile  offender— Whipping— Pro- 
clamation No.  2r  of  1902,  sec.  36.— 
The  i>unishuief)t  of  a  juvenile  offender  by 
whipoing,  as  provi<led  'in  sec.  36  of  Proclama- 
tion No.  21  of  I9(i£,.-caii  only 'be  imposed  in 
Rubstitirtion  for,  and  not  in  addition  't5,  other 
pttni»hni6nts ;  ami  therefore  a  magistrate  has 

8.C.  '04, 


no  power  to  sentence  8uch  offender  to  inipriion- 
nient  aa  well  an  to  whipping.  Jicx  v.  Janije 
and  Othen,  49 

Obstructing  police  officers  whilst 
in  the  execution  of  their  duty— Arrest 
without  warrant— Ordinance  No.  1 
of  1903,  sec.  28— Ordinance  No.  32  of 
1902,  sees.  67.  6a— **Ob«tructing  police 
officers  whilst  in  the  execution  of  their  duty  ** 
is  an  offence  under  the  connaon  law.  It  must, 
however,  be  shown  that  the  police  offioers 
when  Uie  alleged  offence  was  committed  had  a 
lawful  duty  to  uerform.  Where,  therefore, 
the  accused  haa  obstructed  detectives  who 
were  attempting  without  a  warrant  to  arrest 
one  R  for  contravention  of  the  Liquor  Ordi- 
nance, the  offence  not  having  been  conuuitted 
in  their  presence,  and  not  falling  under  sec.  67 
or  sec.  08  of  the  Liquor  Ordinance,  Held,  that 
the  arrest  was  unlawful,  and  the  conviction  of 
tlie  iicx'uscil  for  olistruction  must  Ije  quashed. 
H(njCH  and  Hnycs  v.  lU'x,  383 

-Previous  conviction  —  Ordinance 
No.  1  of  1903.  sees.  234r^236. -Where 
an  accused  has  been  found  gnilty  of  any 
offence  the  Crown  is  entitled,  before  sentence 
is  pronounced,  to  prove  any  previous  convic- 
tion of  the  actcuse«i,  even  though  such  convic- 
tion took  place  in  another  country'.  Jones  v. 
Hex,  890 

PrincipcJ  and  aflrent  — Criminal 
liability  of  afirent.— Where  one  person  em- 

Idoys  another  to  do  a  criminal  act  on  his 
lelialf,  an«l  that  other  delilierately  auil  know- 
ingly does  that  act,  both  are  e«xually  guilty. 
Rex  v.  Srhajtii-o  and  Saitman.  355 


Stock  theft— Previous  conviction- 
Ordinance  No.  6  of  1904,  sec.  4  (b).— 
The  previous  conviction  referred  to  inse<\  4(A) 
of  the  Stock  Theft  Onlinanic  (No.  (i  of  imH), 
which  em|N«wei*s  magistrates  to  imfiose  a 
heavier  punishment  in  the  ciune  of  a  second  or 
subsc«|uent  ctmviction  for  theft  of  sUs'.k,  does 
not  include  a  conviction  in  another  country. 
Hex  v.  Montgoiuenj,  78<) 

Stolen  property— Being  in 
9ion  of— Remission  to  ma 


sion  of- Kemission  to  magistrate- 
Ordinance  No.  12  of  1904)  sec.  5.— 

**  liein;^  in  jtossession  of  stolen  iin)j)erty,  well 
knowing  it  to  have  l>een  stolen,  is  in  itself  no 
offence  under  our  law.  Whei-c  the  appellants 
had  Iwen  found  K<"ll^y  hy  the  mngistnite  of 
hi^viii*;  been  in  possession  of  stolen  proiierty 
well  knowin«c  it  to  have  l)een  stolen,  the  Court 
refuse<l  to  send  the  wise  l>ark  to  the  ma<:istrato 
uniler  the  provisions  of  sc(\  5  of  Onlinance 
No.  12  of  1{H^,  which  Ordinance  luul  liecn 
pmmul^tcd  since  the  date  of  the  lo<I«^in«r  of 
the  appeal,     livt'wf  and  Oricvcu^tcyn  v.  Jirx. 

(i3 

Theft  by  means  of  false  pretences  — 
Kafir  witch-doctor.  '—A  njitive  wit4*h- 
doctor  was  convicted  of  theft  lij'nieans  of  false 
pretences",  the  false  pretence  alle;;ed  Ijein;,'  that 
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he  could  by  throwing  hones  tell  the  CAnae  of 
illness  of  another  native  who  had  consulted 
him.  The  natives  called  as  witnesses  band 
fide  believed  that  the  accused  had  this  power, 
and  there  was  nothing  to  show  that  the 
accused  did  not  also  belie vjb  in  his  own  powers: 
Held,  that  the  conviction  must  be  quaslied. 
Rex  v.  Masiminie,  6G0 

Vafirpancy—Liaw  No.  1  of  1881.— To 
connct  an  accused  of  the  offence  of  vagrancy 
under  Law  No.  1  of  1881,  it  must  be  shown 
(1)  that  he  is  not  in  the  habit  of  carrying  on  a 
tra<le  or  exercising  any  calling;  (2)  that  he 
han  no  lixed  place  of  residence ;  and  (3)  that 
he  has  no  means  of  subsistence.  It  was  shown 
that  an  accused  had  been  in  Pretoria  for  ei^lit 
months,  and  that  he  had  been  living  during 
tliat  time  by  means  of  gambling  and  betting, 
and  ha^l  made  no  effort  to  carry  on  his  trade. 
Though  at  the  time  of  his  arrest  he  had  a 
room  which  he  was  entitled  to  occupy,  he  had 
been  constantly  shifting  his  resilience,  and 
had  onl^  a  day  or  two  before  taken  Uie  room 
in  question.  When  arresteil  he  had  the  sum 
of  19m.  3d.  in  his  poKsessiou,  but  no  luggage  or 
other  property  and  no  income.  H^a,  that 
under  those  circumstances  he  had  been  rightly 
convicted  of  vagrancy  under  I^w  No.  1  of 
1881.     Leigh  ana  MeDoiiald  v.  Hcjc,  892 


CROWN. 

DiBmissal  of  servants— Ordinance  , 
No.  61  of  1903.— The  juriniiiction  conferred  ' 
on  the  courts,  with  reference  to  cluinis  against  \ 
\m  Majesty  in  liin  Colonial  (iovemment,  by  ■ 
Ordinance  No.  51  of  1903,  does  not  in  any  way  \ 
alter  tlie  nature  of  any  contract  which  under 
the  general  law  tlie  Government  may  enter 
into  with  its  subiects.      Neitlier  that  Onli- 
nance  nor  the  Railway  Ordinance  (No.  60  of 
1903)  altei-K  tlie  general  law  that  the  Crown 
has  the  right  to  dismiss  at  pleasure  any  of 
its  servants,      Malcolm  v.    Commiftsioner  of 
Hail  ways,  947 


CURATOR. 

Sec  LUN'ACV. 


CUSTODY  OF  THE  CHILD. 

See  Husband  and  Wifb  (Judicial 
Separation), 


CUSTOMS. 

Forfeiture  —  Ordinance  No.  23  of 
1002|  sec.  38— Importer.— The  provision 
in  sec.  38  of  Ordinance  No.  23  of  19(12,  to  the 
effeet  that  every  person  who  shall  knowingly 
assist  in  the  unloading  or  removal  or  in 
liarbouring  of  goods  liable  to  forfeiture  under 
any  Act  relating  to  the  Customs  shall  forfeit 
treble  the  duty-paid  value  of  such  goods, 
applies  to  the  importer  thereof.  Director  of 
(Ju^ftonie  V.  Steigmann,  651 

Importinfir  ffoods  without  due  entry 
—Forfeiture  —  Pine  —  Ordinance  No. 
23  of  1902,  sees.  2  and  52.— Where  a 
person  had  imported  goods  into  the  Transvaal 
without  due  entry  and  pavment  of  customs 
duty,  as  prescribed  by  sec.  2  of  Onlinanoe  No. 
23  of  1902,  Held  (CURLKWis,  J.,  dissentiente), 
that  he  was  not  liable,  in  addition  to  the  for- 
feiture of  the  goods  decreed  hj  sec.  2  of  the 
Onlinance,  to  the  penalty  of  a  hne  not  exceed- 
ing £.?U0  prescribKKl  by  nee.  52  of  the  Onli- 
nance.   lMrectoro/Cujfto7intY,  Stciginann.    999 


DAMAGES. 

Sec  Master  and  Servant  [lajm-y). 

See  Pound  Laws. 

See  Principal  and  Agent  {Sea-H 
Agreement), 

See  Purchase  and  Sale. 

See  Specific  Performance. 
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Absent  person  —  Appointment  of 
curator  bonis.— The  Court  refn»e<l  to'ap-  • 
point  the  applicant  as  curator  bonig  of  ]iik 
nrotlier-iii-law,  who  was  absent  from  the  • 
country,  the  applicant  nut  being  creditor  and  i 
having  no  personal  iuter&it  in  the  appoint-  | 
r.ient.     Ex  parte  Gerstncre,  792  ) 


DEALER. 

Sec  Licences, 


DEEDS  OPPIOB. 

Sec  Practicfu 
Mineral  lease— Registration  against 
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title— Transfer  duty-Law  No.  20  of 
1805,  sec.    16— Ordinance  No.  66  of 
1Q03,  sec.  6. — The  applicant  company  waH 
the  UoUler  of  two  iitiiieral  leasee  entered  into 
anil  registered  in  the  Register  of  Miscellaneous 
ContractK  in  the  years  J  890  and  1897  reHpec- 
tively,  and   denireil    to  have  them  registered 
a^iuKt  tlie  titles  of  the  propertien  atfected, 
under  the  provi»ion«  of  Ordinance  No.  65  of 
IdUCi;  the  owners  eonnented.     One  lease  was 
"  for  one  year,  renewable  from  year  to  year, 
to  continue  for  a  ]ieriod  of  fifty  consecutive 
yearx"  ;  and  the  otlier  "for  one  year,  renew- 
able from  year  to  year,  to  continue  ho  long  an 
the  rentals  thercunUei  should  be  dnly  paid." 
When  the  lea^eM  were  originally  registered  the 
Receiver  of  Revenue  in  lixing  the  duty  im- 
roieil  b^  aec.  16  of  Liiw  No.  20  of  1895  calcu- 
lated it  m  earh  cui><e  on  the  rental  for  the  first 
year  only,  and  registration  was  et1'ecte<l  ac- 
eonlingly.     The  KegiMtrai  of  Deeds  now  re- 
fused to  register  the  le.kHes  against  the  titles 
on  the  ground  that,  the  leases  being  for  an 
indefiuite   perio«l,   the  Kec^eiver  of  Hevenue, 
nniler  sec.  16  of  the  I^aw  of  1895,  should  t^ive 
valued  them   ami  levied  4   per  cent,  on  the 
valuation  ;  and  that  duty  having  only  been 
paid  on  one  year's  rentals,  he  was  justiHed  in 
refusing  to  register  until  the  remain<lcr  of  the 
duty  leviable  under  that  section   haxl    been 
TMiid.     Held,   that  though  the  cai<!ulation  of 
iluty  by  tJie  Re<!eiver  of  Revenue  was  wrong 
in  law,"yet,  as  that  duty  was  only  payable  on 
registration,  neither  the  lat4^  nor  tlie  present 
(fovemment  <-ould  have  sue<l  for  the  balance, 
ancl  that  therefore  the   Registrar  could  not 
claim  it,  hut  wa^  bound  to  register  the  leases. 
AHglo-Frvnrh  Natiffafiou  Cofil  Esi/ftrn^  Ltd., 
V.  iifgintrar  of  l)ceih.  057 


DEFAMATION. 

Privil^re  —  Express  malice  —Justi- 
fication.— The  defendant,  a  nie«lical  prac- 
titioner who  had  special  means  of  knowing 
of  the  plaint ilTs  qualification  as  a  maternity 
nnrse,  being  aske<l  as  to  her  character  by  a 
(lerson  who  intende<l  emjdoyint'  her,  strongly 
ail  vised  that  the  plaintiff  should  not  l>e  em- 
ployeti  art  she  was  adilictcd  to  <lrink.  i/c/rf, 
that  the  coninnniication  was  privileged,  and 
was  not  actionable  in  the  absence  of  express 
malice  on  the  part  of  the  defcntlant.  A  plea 
of  justification  doe«  not  deprive  a  defendant  of 
the  right  to  rely  on  the  defence  of  privilege  in 
the  same  action.     Jieynolds  v.  Ainshy.        808 


DIAGRAM. 

Confirmed  diagram  —  Unimpeach 
able  document— Xiaw  No.  6  of  187C 
sec.  8. — A  diagram  which  has,  after  compli 
ance  with  all  the  formalities  retiuired  by  th 
law,  been  confirmed  and  signed  by  the  Stat 
I^esident  in  terms  of  sec  8  of  Law  No.  5  a 
1870  U  an  unimpeacliable  document,  and  wil 
not  be  set  aside  on  the  ground  that  the  .sui 
veyor  maile  a  nnstake  iu  framing  the  diagram 
or  that  it  does  not  correspond  with  the  Ixuicon 
on  the  ground.  Murray  v.  Ojtjtcvman  any 
Ertumtis,  90 

Land  Commission— Defendant  no 
cited— Two  confirmed  conflicting  dia 
grams— Law  No.  4  of  1876,  sec.  24- 
\rolksraad  Besluit  of  2nd  June,  1882 
art.  261.— The  plaintiffs  sued  for  cancellatio 
of  the  diagram  ot  defemlant's  farm  in  so  far  a 
it  encroaclied  upon  that  of  plaintiffs.  It  a] 
peared  that  nlaintiffs*  farm  was  note<l  an 
inspected  in  February,  1862,  surveye«l  iu  186( 
ami  the  diagram  contirme<l  in  187U.  Defeni 
ant's  farm  was  notetl  in  I860  and  inspected!  i 
May,  18(52.  In  1882  the  defendant  loilged 
protest  against  plaintiffs'  diagram  in  term 
of  Volksraail  Resolution  of  tlie  2nd  Jun< 
1882,  art.  261.  The  matter  came  before 
Land  Counnission,  who  made  a  rei)ort  i 
favour  of  the  defendant,  awanling  him  tli 
ground  in  dispute.  This  report  was  duly  pul 
lislied  an<l  no  appeal  noted  tliercagainst.  Tk 
defendant  then  ha*!  his  farm  surveyed  i 
accordance  with  the  report,  and  the  diagrai 
was  confirnie<l  in  1880  ;  the  diagram  of  })laii 
tiffs'  farm  was,  however,  not  cancelled  c 
altere<l.  Defendant  claimed  in  reconventio 
alteration  of  plaintiffs'  diagram  (I)  on  tli 
ground  of  the  I^nd  ConmnsKion  re|>ort ;  (\ 
on  the  ground  of  its  not  lieing  in  acconlanc 
with  insi)ection  re]M>rts  and  defendant.  n( 
having  received  notice  of  the  survey.  Jhlf 
that  tlie  rei)ort  of  the  I^ind  CommisHion  \\h 
a  decision  in  terms  of  the  Volksraiul  Resoh 
tion,  but  that  it  was  not  neccsMary  to  decid 
upon  the  tnic  construction  of  this  Kesclutioi 
as  it  appeareil  from  the  evhience  that  no  notic 
of  the  Laiul  Commission's  sitting  had  l>ee 
given  to  plaintifiV  predecessor  in  title  as  n 
quire<l  by  Law  No.  4  of  1875,  sec..' 24,  and  the 
the  pro<'eedings  were  therefore  null  and  voi< 
Ift'Ul,  further,  that  the  plaintiffs'  diagram  w}i 
substiuitially  con'e<^t  and  in  acconlan(;e  wit 
the  inspection  reirait,  and  that  therefore  ; 
waM  not  necessary  to  decade  whether  defendat 
had  notice  of  the  survey  or  whether  nluintitl 
diagram  wa^  assailable  on  that  ground.  Letr 
it-  Marks  V.  MiddtL  21i 


DBLIVEBY. 

See  PURCilASF.  AND  Sale. 


DISCOVERY. 

,Src  Practice. 
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DIVORCE— EXECUTION. 
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DIVOROE. 

See  Evidence. 
See  HusDAND  and  Wife 


DOMICILE. 

Sec  Husband  and  Wife  {Foreign  Late). 


DONATION, 

Srr  Land  {Tmmfer  Duft/). 


DUTY. 

Sec  Minks  and  Minerals. 


ELECTIONS. 

See  Municipality. 


ESTATE  DUTY. 

See  Administration  of  Estates. 


ESTATES. 

See  Administration  of  Estates. 


EVIDENCE. 

See  Criminal  Procedure. 

See  Magistrate's  Court  {Praviaianal 
Sentence), 

See  Purchase  and  Sale  (Land), 

See  Will. 

Deceased  land  surveyor  —  State- 
ment in  the  discharge  of  his  profes- 
sional duty.— A  land  Burveyor  was  called 
upon  by  the  Sun'eyor-General  to  explain  an 
overlapping  in  the  diagrams  of  two  farms 
which  ne  had  surveyed  several  years  before. 
He  thereupon  produced  his  original  field  calcu- 
lations, and  admitted  that  he  hod  made  a 
mistake  in  the  Hur\*ey  of  the  one  fann.  The 
surveyor  being  now  deceased,  Hcid,  that  his 
statement  ma<te  to  the  Surveyor-General  was 
admissible  in  evidence  as  lieing  a  declaration 
maile  bv  a  de<*'eased.  person  in  the  discharge  of 
his  professional  duty.  Mun^ay  v.  0}tf>crfnan 
aHdEfasuntg.  9(15 

Deceased  person— Affidavit— Bule 
No.  50. — A  st-atement  of  the  facets  within  his 
knowledge  made  by  a  person  in  the  service  of 
the  plaiiitifl'  to  his  attorney,  and  sworn  to  by 
him  l>efore  the  ac^tion  wils  instituted,  is  not 
an  "  affidavit  of  a  witness  '*  within  the  mean- 
ing of  Rule  of  Court  No.  59,  an<l  is  not  ad- 
missible in  evidence  on  nroof  of  the  death  of 
such  person.  Held^  furtiier,  that  even  if  the 
statement  had  lieen  admissible,  the  Court  in 
the  exertnse  of  its  disi^retion  would  not  have 
admitted  it.    Lcibcnguth  v.  Joffe.  234 

Divorce— Adultery— Misconduct 
not  allegred  in  declaration. -In  an  action 
for  divorce  on  the  ground  of  adultery  it  is  not 
allowed  to  question  the  defendant  in  cross- 
examination  as  to  acts  of  adultery  with  a 
|ierson  with  whom  misconduct  is  not  allegetl 
in  the  declaration.    Gillhigham  v.  OiilinghnM. 
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EXCEPTION. 

Sec  Liquor  Laws. 

See  Magistrate's  Court. 

Sec  Practice. 


ESTOPPEL. 

Sec  Company  (Share  Certificates), 


EXECUTION. 

Sec  Practice. 
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EXPROPRIATION— HUSBAND  AND  WIFE. 
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EXPROPRIATION. 
Sec  Land  {StaU  Lands). 


PIDUOIARY  RELATIONSHIP. 
See  Pastiteiiship. 


FIRM. 

See  LiCENCKS. 


FOREIGN  JUDGMENT. 

See  Practice. 


FOREIGN  LAW. 
See  Husband  and  Wife. 


FORGERY. 

See  Ckiminal  Pkoceduke. 


GOLD  LAW. 

See  Criminal  Prockduke. 
See  Mixes  and  Minerals. 


GUARANTEE. 
.  See  Contract. 


I        HUSBAND  AND  WIFE. 

See  Criminal  Procedure  {Bigamy), 

See  Evidence. 

See  Liquor  Laws. 

Divorce— Adultery— Forfeiture  by 
ffuilty  I>arty. — In  an  action  for  divorce  on 
tlie  CTouncl  of  adultery  the  {ilaintilT  is  entitled 
to  claini  a  division  of  the  joint  estate  and  a 
forfeiture  of  any  benefits  which  the  gpailty 
party  may  have  derived  from  the  marriage ; 
but  the  Court  will  not  deprive  the  guilty  party 
of  the  sliare  of  the  joint  entate  which  he  or  she 
may  have  contributed.  Mulder  v.  Mulder  (2 
8.A.K.  238)  disapproved.     Celliets  v.  Celliers, 

926 

Divorce— Divifdon  of  joint  property 
—Appointment  of  liquidatorB— 
Powers.— In  the  event  of  a  marriage  in  com- 
munity being  temiimM<ed  by  a  decree  of  divorce, 
and  the  spouses  faUiqg  to  agree  as  to  a  division, 
the  Court  may  appoint  curators  or  liquidators 
to  divide  the  property.  Where  such  liquida- 
tors liad  been  appointetl,  and  there  was  a  dis- 
pute as  to  their  powers,  the  (^urt  ordered 
them  to  carry  out  their  duties  (a)  bv  taking 
possession  of  the  assets,  collecting  tlie  debts 
due  to  the  estate,  and  deteniiiniui^  and  dis- 
I  charging  the  liabilities  ;  (6)  by  iTenianding 
from  the  former  spouses  an  accouut  of  aU 
assets  taken  possession  of  or  dealt  with  by 
them  since  the  decree  of  divorce,  and  delivery 
of  any  assets  still  in  their  hands  ;  (c)  by  divici- 
ing  tne  assets  so  collected  or  by  selung  the 
same  and  dividing  the  proceedn.  The  Court 
also  j^ave  the  liquidatorH  leave  to  apply  fur 
directions  in  case  of  any  K|>ecial  ditlicutty  ;  in- 
terdicted both  Rponses  from  in  any  way  ileal- 
ifig  with  the  assetM  without  i>ermi8siou  of  the 
liquidators  ;  antl  directed  tne  latter  to  pay 
each  of  the  Mpouses  such  sum  for  maintenance 
as  under  the  circunistanecH  they  .'should  deem 
fit,  and  to  i-eport  to  the  Court  when  the  estate 
Jiad  been  finally  divide<l.  Gillingham  v.  Gill- 
ingham.  OfJO 

Foreifirn  law— Onus  of  proof— Matri- 
monial domicile  —  Community.  —  The 
law  of  the  matrimoniiil  duniicilc  ro;;ulate^s  the 
rights  of  the  sj^touses  in  regard  to  all  proiHjrty 
wliether  originally  possCHHed  or  after  ac«iuire(r, 
and  whether  situaUxl  at  the  matriiuonial 
domicile  or  in  a  country  to  which  they  may 
hav^  subsequently  removed.  Transvaal  coui-ts 
administer  Konian-Dutch  law  in  all  cat^es  save 
those  to  which  the  principle>s  of  that  law  direct 
that  the  laM*  of  a  foreign  country  should  apply  ; 
any  party  who  relies  upon  a  difference  between 
the  foreign  anil  the  domestic  law  must  pi'0V43 
what  the  foreign  law  is.  The  defendant 
pleadeil  that  bv  tiie  law  of  Russia  the  mar- 
riage of  hiniselt  and  his  deceased  wife  was  not 
a  marriage  in  community.  After  his  evidence 
liad  been  le<l,  but  before  judgment  was  given, 
he  applie<l  for  a  posti>unemeiit  to  enable  him 
to  lea<l  further  evidence  to  j)rove  what  the  lav/ 
of  Russia  was.  The  application  was  refused, 
and  in  the  absence  of  proof  of  the  law  of 
Rusaia  the  judge  applied  the  Roman- DutcU 


23 


HUSBAND  AND  WIFE— INSOLVENCY. 


24 


law.'  Held,  that  the  poHtponement  bhould 
have  been  i^nted.  Appeal  allowed  and  case 
referred  hack  for  f urtlier  evidence  an  to  the 
law  of  Russia,  both  partien  to  liave  tlie  ri^it 
to  call  Buch  evidence.    Schavlro  v.  Schaviro, 

673 

Judioial  separation  —  Custody  of 
the  ohild  -*  Reasonable  access.  —  In 

granting  a  decree  of  judicial  senaration  the 
Midi  Court  i^ve  the  custody  of  tiie  minor 
childron  to  the  mother,  the  father  to  have 
reasonable  access.  Subsetiuentlv  the  father 
anked  for  leave  to  take  the  children  out  for 
drives,  but  the  mother  refused.  The. father 
(hereupon  applied  to  the  Court.  The  judge 
in  the  court  below  held  that  the  ri^Iit  of 
reasonable  access  did  not  inclu4ie  the  privilege 
askod  f6r,  but  granteil  a  motlitication  of  the 
original  order  after  hearing  the  evidence  of 
lK>tli  parties.  Held,  on  appeal,  tliat  the 
judge  liad  a  discretitm  to  vary  the  original 
order  on  gowl  cause  being  shown  bv  either 
parent,  and  that  on  the  facts  he  hau  rightly 
exercised  this  discretion.  The  Court,  liow- 
evei^  intimated  its  opinion  that  the  right  of 
reasonable  access  included  the  right  U>  take 
the  children  for  drives  under  reasonable  con- 
ditions.    Mitchell  V.  Mitchell,  128 

Necessaries  supplied  to  wife— Sale 
of  movable  property,  by  wife.— Where 
the  huKliand  is  tem[K>rari1y  absent  from  the 
joint  home  the  wife  is  entitled  to  p]e<lge  hia 
creiUt  for  such  things  as  are  necessary  for  the 
upkeep  of  the  household,  and  she  is  also  en- 
titled to  din^Kine  of  the  movable  property  of 
the  community  of  small  value  in  order  to 
obtain  such  iieceKsaries.  The  Roman- Dutch 
law  on  this  point  is  fonnde<l  on  the  doctrine 
that  the  management  of  the  household  is  in 
the  hands  of  the  wife,  du  Preez  v.  Cohen 
Bros.  157 


INJURY. 

See  Master  and  Skrvant. 

See  Principal  and  Auknt  (Secret  Agree- 
ment), 


INSOLVENCY. 

See  Company  {Liquidation), 

Sec  Criminal  Procedure. 

See  Provisional  Sentence  [Accommodation 
Note), 

See  Sheriff  {Neglifjem-e). 

Act    of  Insolvency  «-  Provisional  \ 


order— Setting  aside  of-^La^  No.  13 
of  1895,  sec.  o  (b).— An  act  of  insolvency 
is  only  pritnA  facie  evidence  of  insolvency,  and 
throws  upon  tne  respondent  the  onus  of  prov- 
ing that  he  is  not  in  fact  insolvent ;  the  Court 
may  set  aside  a  provisional  order  of  sequestra- 
tion granted  on  tliat  ground,  if  on  the  return 
day  the  respondent  disciiarges  that  onus. 
Betiefv.  Brink,  564 

Qosts  of  unsucoessftd  action- 
Holder  of  general  mortgage  bond— 
Law  No.  13  of  1806,  seoTlia-At  a 

meeting  of  creditors  in  an  insolvent  estate 
the  trustee  was  instinicted  to  bring  an  action 
to  set  aside  a  ceitain  general  mortgage  bond 
as  an  undue  preference.    Judgment  was  given 

r'nst  the  trustee  with  costs.  The  assets  of 
estate  were  insuiticient  to  satisfy  the 
general  bond.  In  the  liquidation  and  din- 
tribution  account  the  trustee  charged  all  his 
own  costM,  as  well  as  the  party  and  party  costs 
of  the  defendant,  against  the  estate,  thereby 
diminishing  the  amount  awanletl  to  the 
general  bond -holder.  The  latter  contended 
that  either  the  creditors  who  had  authorised 
the  action  or  all  the  creditors  vro  ratd  should 
be  called  upon  to  contribute  tlie  costs  of  the 
action.  Held,  that  the  tmstee  had  rightly 
charge<l  those  costs  against  the  estate.  Nether- 
lands  Bank  v.  Fearnlcys  Trustee,  683 

Discharge -Cancellation  of  sequeeh 
tration~No  election  of  trustee  or 
fllinfir  of  claims— Law  No  21  of  1880, 
sees.  107  and  122-129.— Where  an  insol- 
vent in  whose  estate  no  trustee  had  been 
elected  and  no  claims  Kled  applied  in  1894  for 
his  rehabilitation  within  six  months  of  the 
sequestration,  there  being  no  provision  for 
such  a  case  under  the  Ins(>Ivency  Law  (No.  21 
of  1880)  then  in  force,  and  the  Court  granted 
an  order  releasing  the  insolvent's  estate  from 
setjuestration.  Held,  that  under  its  general 
powers  the  Court  could  have  ^pinted  either 
an  order  liaving  the  effect  of  discharging  the 
insolvent  from  his  liabilities  as  existing  at  the 
date  of  sequestration,  or  an  order  having  the 
eiiect  of  merely  cancelling  the  onler  of  sequeM- 
tration,  and  that,  having  reganl  to  all  the 
circuniHtances  of  th«)  case,  the  order  granted 
had  the  former  effect  and  was  etpiivalont  to  an 
order  of  rehabilitation.  The  Court,  however, 
intimated  that  in  all  similar  cases  it  would 
follow  the  rule  laid  down  in  Ex  jxirte  Davis 
([1903]  T.8.  83),  and  grant  nut  a  rehabilitation, 
but  an  order  cancelling  the  original  order  of 
sequestration.     Simon  v.  Jackson.  116 

Foreign  trustee  —  Recognised  in 
Transvaal— Riirhts  of  local  creditors. 
— Where  a  foreign  trustee  app1ie<l  for  the  con- 
firmation in  this  country  of  his  appointment, 
Uie  Court,  in  recognisinr  hucIi  appointment 
and  empowering  him  to  administer  and  realise 
all  the  uiHolvent's  assets  here  situated,  made 
its  order  subject  to  certain  special  c^n'Utions 
for  the  protection  of  the  rights  and  interests 
of  local  creditors.  Ex  parte  Link's  7W/*- 
tce.  Zoi 
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Partnership  —  Fraudulent  insol- 
vency of  one  partner— Beh%1^ilita- 
tion. — In  an  application  fortherehabihtaCibh 
of  the  insolvent  estate  of  a  partnersliip,  where 
it  appeared  that  one  of  the  partners  had  been 
foond  gailtf  of,  and  sentenced  for,  fraudulent 
insolTeney  m  oonnoc«tion  with  the  partnership 
estate,  the  Conrt  refosed  to  grant  an  onler 
rehabilitating  the  firm,  holdinj^  that  an  act  of 
insolreney  oeuld  not  be  comnutted  by  a  part- 
netship  except  through  one  or  other  of  the 
indivuiuals  constituting  it,  and  that  the  act  of 
the  partner  in  question  was  the  act  of  the  firm. 
Ex  parte  Alexander  4b  Co.  288 

Bequestration  of  estate  of  unreha* 
bilitated  insolvent.— The  Court  has  no 
power  to  sequestrate  the  estate  of  an  unre- 
babilitated  insolvent.    Ex  parte  Worthington. 

47 

Third  meetinfir  of  creditors— Reso- 
lution to  carry  on  business— Notice 
—Ultra  vires— Law  No,  13  of  1895. 
sees.  45^  92,  and  93. — At  a  third  meeting  o! 
creditors  m  an  insolvent  estate,  convened  by 
notice  stating  that  the  purposes  of  the  meet- 
ing were  the  receiving  of  proofn  of  debts,  the 
receiving  of  the  trustee  s  report,  and  the 
giving  of  directions  as  to  the  niana^menb  of 
the  estote,  a  resolution  was  carried  authoris- 
ing the  trustee  to  continue  the  business  of  the 
insolvent  for  a  limited  period.  Held,  that 
the  resolution  was  invalid,  the  management  of 
the  estate  not  includintr  the  carrying  on  of  the 
business,  and  that  special  notice  of  the  inten- 
tion to  pass  such  a  resolution  should  have 
been  given.  Robiruon  Bank  v.  Sladden^g 
Trustee.  379 

Trustee  —  Absence  —  Removal — 
Practice  —  Bettings  aside  of  order 
ited  ex  part^  —  Jurismction  of 
in  Cbfunbers— Law  No.  13  of 
xuvrv,  sec.  77. — The  respondents  ex  parte 
obtained  from  a  judge  in  Cliambers  an  onler 
removing  one  of  two  trustees  on  the  ground  of 
absence,  under  sec  77  of  Law  No.  13  of  1895. 
The  trustee  had  left  a  duly  authorised  agent 
to  represent  him  in  the  Iransvaal.  Of  tliis 
the  respondents  were  not  aware,  nor  was  the 
iudjge  who  made  the  order  informed  of  it. 
Neither  the  agent  nor  the  co-trustee  was 
notified  of  the  applieatton.  The  agent  now 
moved  to  Iiave  the  order  set  aside  on  the 
ground  that  the  trustee  was  only  teini)orari1y 
absent  for  six  months,  and  that  tiie  liauidation 
was  being  properly  carried  on  by  the  agent 
and  the  CO- trustee.  Held,  (1)  that  the  appli- 
cation was  not  in  the  nature  of  an  appeal ; 
(2)  that  the  Court  had  jurisdiction  to  hear  the 
motion,  and  on  cood  cause  shown  to  set  aside 
the  previous  order  ;  (3)  that  under  sec.  77  the 
Court  was  not  bound  ipso  facto  to  remove  a 
trustee  who  was  absent  from  the  country,  and 
that  in  the  present  ease  the  trustee  should  not 
have  been  removed.  The  original  order  set 
affide  with  costs,  ihnith  v.  Burniester  and 
Others.  771 

Trustee— Qlerk  to  law  agent-Law 


No.  13  of  1805,  sec.  75.-Where  the 
creditors  in  an  insolvent  estate  had  elected  a 
clerk  to  a  notary  ^public  and  law  agent  as 
trustee,  the  Court  onlered  the  Master  to 
confinu  the  appointment  JU  Fletcher*s 
TrusUe.  897 

Trustee's  remuneration— ^Securitiee 
realised  by  creditor— Law  No.  13  of 
1806.  sees.  62,  106,  and  113. -^The  appli- 
cant bank  held  certain  securities,  and  had 
been  allowed  under  sec.  02  of  Law  No.  13  of 
1895  by  the  respondent,  the  tnistee,  to  realise 
them  at  the  value  it  hail  placed  upon  them. 
In  the  liquidation  and  contribution  account 
the  trustee  claimed  2^  per  cent,  on  the  value 
of  the  securities,  as  being  tlie  ordinary  renm- 
neration  allowed  in  similar  cases.  The  Master 
in  his  report  submitted  that  he  was  not  en- 
titled to  that  commission,  and  under  sec.  105 
of  th9  said  Law  fixed  his  remuneration  at  £75. 
Held,  (1)  that  the  trustee  was  not  entitled  to 
a  commission  on  the  value  of  the  securities 
realised  by  the  creditors.  (2)  That  the  re- 
nmneration  of  £75 'was  part  of  the  costs  pro- 
vided for  by  sec.  11.^  of  the  Insolvency  Law ; 
that  the  work  done  by  the  trustee  in  arriving 
at  his  decision  to  leave  the  securities  in  the 
hands  of  the  creditor  was  not  part  of  the  costs 
incurred  for  the  realisation  of  a  portion  of  the 
estate  over  which  a  creditor  held  a  security 
within  tlie  meaning  of  the  penultimate  para- 
graph of  that  section ;  tliat  therefore  the  oank 
could  not  be  charged  with  the  £75,  and  that, 
as  there  were  no  a&sets  in  the  estate,  all  the 
creditors  who  had  proved  were  personally 
liable  for  the  remuneration  in  proportion  to 
the  amount  of  their  claims  in  accoraance  with 
the  provisions  of  paragraph  2  of  the  same 
section.  (3)  That  as  Uie  matter  was  a  fair 
and  proper  one  to  brine  before  the  Court,  and 
the  trustee  had  acted  oond  Jide,  he  couKl  not 
be  held  liable  for  the  costs  of  the  appHc3,tion 
de  bonis propriis,  but  that  the  costs  should  come 
out  of  tlie  general  estate  in  the  same  way  as 
the  remuneration,  f^atal  Bank  v.  Kuranaa's 
Trustee.  586 

Undue   preference  —  Intention   to 

S refer-  Law  No.  13  of  1806,  sees. 
7,  167. —In  order  to  enable  the  Court  to  set 
aside  an  alienation,  payment,  mortgage  or 
pledge  as  an  undue  preference  under  sec.  37  of 
Law  No.  13  of  1895,  it  must  be  proved:  (1) 
That  tlie  insolvent  ought  to  have  ox^>eoted  the 
sequestration  of  his  estate  at  tlie  time  when 
the  transaction  took  place  ;  and  (2)  that  it  was 
entered  into  with  the  intention  of  benetitinc  a 
})articular  creditor  in  preference  to  tlie  otTier 
cre<litors.  When  insolvency  supei-venes  with- 
iu  six  months  of  the  alienation,  and  at  a  time 
when  the  liabilities  of  the  insolvent  fairly 
calculated  exceed  his  assets  fairly  valued,  it 
is  presumed  that  the  insolvent  ought  to  have 
expected  the  sequestration  of  hix  estate ;  but 
the  intention  to  prefer  must  still  be  specifically 
proved,  and  to  that  end  it  is  practically 
necessary  to  show  that  the  insolvent  at  the 
time  did  as  a  fact  expect  seouestration. 
FeanUeifs  Trustee  v.  Netherlaiuis  Bunk,     124 
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INTERDICT. 

See  Arbitration. 

See  Magistrate's  Ck)URT  {AppetU). 

See  Practice. 


INTEREST. 

See  MUTUUM. 


JURISDICTION. 

See  Arrest. 

See  Insolvency  {Trustee). 

Sec  Magistrate's  Court. 

See  Practice. 

Jud^rment  of  late  Hi^h  Court  — 
Decree  of  nullity— Practice— Appeal 
—Law  No.  3  of  1883^  sec  3.— On  the 
11th  Ma^,  1896,  the  plaintiff  sued  the  Mining 
ConiniiHsioner  of  BokKburg  in  tlie  High  Court 
of  the  SouUi  African  Republic  for  the  renewal 
and  iHHue  of  certain  claim  licences.  The 
action  waH  heard  by  three  iudg&s.  TJie  court 
to«^k  time  to  consider,  ana  meanwliile  one  of 
the  memberH  died.  The  remaining  judges 
agree<l  that  the  plaintiff  was  entitled  to  suc- 
ceed in  reganl  to  some  of  the  claims,  but  they 
diHered  tin  to  certain  tliirt^-eiglit  claims,  an<l 
a  third  judge  was  called  m  under  the  provi- 
sions of  sec.  3  of  l^w  No.  3  of  1883.  Witliout 
rehearing  the  cvi<lencc  or  tlic  arguments  the 
court  thus  constituted  delivered  judgment — 
one  judge  Kndin^  for  the  plaintiff  in  reganl  to 
the  siiid  thirty-eight  claims,  but  the  majority 
deciding  ag>iiiist  him.  The  plaintiff  claimcil 
that  that  judgment,  so  far  as  it  concerned  the 
tliirty-eight  cTaims,  was  null  and  void.  Hcldy 
(1)  that  the  <]ucstion  whether  there  should 
liave  been  a  rehearing  of  tlie  case  l)efore  the 
thir<l  judge  being  one  of  procedure,  and  as  the 
late  High  Court  h»ul  in  practice  interpreted 
sec.  3  of  Law  No.  3  of  1883  to  mean  tliat  no 
such  reliearing  was  necessarj-,  and  as  such 
intei^)retation  did  not  violate  any  fundamental 
principle  of  justice  and  was  consistent  with 
the  language  of  that  section,  the  Court  would 
not  place  a  different  construction  upon  it ;  (2) 
that  no  appeal  lay  from  the  High  Court  as  it 
existed  at  the  date  of  the  judgment,  and  this 
Court  could  not  now  entertain  any  appeal-s 
from  it ;  (3)  that  the  judgment  could  not  be 
icgartled  as  partly  valid  and  partly  void,  an<l 
the  plaintiff  iiaviiig  accepted  and  acted  upon 
part  of  the  judgment  could  not  now  attack 
the  remainder.  \Vaylnnd\.  Transvaal  Oorcrn- 
mcnt,  753 


KAFIR  WrrOH  DOCTOR. 

See  Criminal  Procedure  (77ic/o. 


LAND. 

See  Adjiinistration  of  Estates. 

See  Diagram. 

See  Purchase  and  Sale. 

State  lands— Land  expropriated  for 
railway  ;  use  subsequentbr  granted 
to    a    company    for    cold    dtoragre 
purposes— Expropriation  by  munici- 
pality —  Rigfit   to   compensation  — 
Ordinance  "So.  19  of  1903.— Where  land 
had  been  expropriated  for  railway  purnones  hy 
the  Government  of  the  South  Afncan  Republic 
acting  under  legislative  sanction,  and  where 
the  use  of  a  portion  of  this  land  had  subse- 
quently, with  the  concurrence  of  the  railwiy 
company,  been  withdrawn  by  the  (iovemment 
fix>ni  the  company  and  grante<l  to  the  defend- 
ant for  the  purpose  ot  erecting  cold  storage 
chambers,  Ifeldt  that  on  exproj^riation  of  the 
land  by  the  Johannesburg  Municipality  under 
the  provisions  of  Ordinance  No,  19  of  1903, 
I  the  flefendant  was  entitled '  to  compensation 
I  on  the  basis  that  it  had  the  right  to  use  the 
'  land  for  the  purposes  of  its  business  so  long 
I  (up  to  KX)  years)  as  it  existeil,  but  witliout 
'  any  i)Ower  of  alienation.    Johanncaburff  Muni' 
'  dpality  v.  Transvaal  Cold  Storage^  Lid.       722 

State  lands— Power  of  Government 
to  lease  — Volksraeul  Resolutions  of 
the  11th  March.  1873,  art  36;  of  the 
18th  October,  1881,  art.  127;  of  the 
22nd  July,  1885,  art.  961 ;  and  of 
the  5th  July,  1893,  art.  539  -  Ex- 
propriation by  municipaUty  —  Dis- 
puted title- Ordinance  No.  19  of  1903, 
sec.  11.— The  plaintiH'  wa«  the  holder  by 
cession  of  two  lejises  over  State  lan<l,  falling 
within  the  territorial  oi>eration  of  the  Johan- 
nesburg Insanitary  Area  Expropriation  Ordi- 
nance (Xo.  19  of  19(K3).  Hotii  leases  had  been 
entere<l  into  on  behalf  of  the  (Jovernment 
under  authority  of  s|>ecial  Executive  Council 
Resolutions — the  one  in  1891  for  a  tenn  of 
sixty-six  years,  and  the  other  in  1894  for  a 
tenn  of  ninety-nine  years.  Acting  under 
the  lowers  granted  by  the  Onlinanco  the 
Johannesburg  MunicijMility  entered  upon  and 
expropriated  the  land  in  iiuestion,  out  re- 
fuMe<l  to  recognise  plaintitt's  title  or  to  jwiy 
himbompensjition,  contending  that  the  leases 
were  invalid.  The  nlaintift"  claimeil  that  his 
title  w»is  valid,  and  tiiatthe  value  of  the  lejises 
should  be  assessed  by  the  Court.  The  (Iovem- 
ment declined  to  intervene  in  the  action. 
HeliU  that  (assuming  it  was  com[)eteiit  for 
the  municipality  to  challenge  the  plaintiffs 
title)  both  leases  were  valid ;  that  the  lea%>e  of 
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1801  wa»  intra  nrcs  by-  virtue  of  Volk'^ruad 
Kcr^lations  of  t]ie  llth  March,  1873,  art.  36, 
and  I8th  October,  1881,  art.  127 ;  tliat  even  if 
the  lease  of  1804  was  in  conflict  with  the  pro- 
vuiiona  of  Volksraad  Reeolntion  of  tlie  5th 
Jaly,  1893,  art.  539,  it  had  been  continned  in 
1897  when  the  action  of  the  Government  was 
considered  and  ratified  by  the  Volksraad. 
Held^  farther  (Smith,  J.,  disamtiente)^  that 
the  provisions  of  sec.  1 1'of  the  Ordinance  >A-erc 
directory,  and  not  imperative ;  that  the  fact 
of  tlie  municipality  not  having  made  an  offer 
of  conii>eiiftation  witliin  fourteen  days  of  the 
expropriation  did  not  entitle  the  plaintiff  to 
liave  the  value  of  the  leases  assesned  by  the 
Court,  but  he  was  entitled  to  have  his  com- 
penfiation  asses-sed  by  the  arbitrators  appointed 
under  the  Onlinance  and  subject  to  its  tenns, 
but  upon  the  basts  that  no  offer  at  all  had 
been  uiade  by  the  municipality.  Aaron  v. 
Johannesburg  Municipality,  '  696 

Transfer  duty  —  Company  —  Sole 
ahareholder— Exemption— Ftoclama- 
tion  No.  8  of  1902,  sec.  13  (1).— On  the 
liquidation  of  the  B  Company  alt  its  landed 
property  was  awanled  to  the  applicant  com- 
pany, who  Was  the  sole  sharehomer.  The  ap- 
2>licant  company  now  ap|>lied  to  have  transfer  of 
tlii*  prox^erty  reentered  m  its  name  without  the 
payment  of  transfer  duty.  Held,  that  the 
caste  did  not  fall  within  any  of  the  exemptions 
laid  down  by  the  Transfer  Duty  Proclamation 
(No.  8  of  1902),  and  that  transfer  duty  had 
therefore  to  be  paid.  Registrar  of  Deeds  v. 
Lydenhnrg  Mining  Estatts  (4  Off.  Rep.  176) 
diHtiu^ixlied.  African  Fanns,  Ltd, ,  v.  Regis- 
trar of  Deeds,  5^) 

Transfer  duty— Donation— Life  in- 
terest —  Law  No.  20  of  1895  —  Pro- 
damation  No.  8  of  1902  — Costs.— 

In  April,  1899,  the  applicant  by  antenup- 
tial contract  donated  five  erven  to  his  wife, 
subject  to  certain  restrictions  to  the  effect 
tliat  she  hail  a  life  interest  in  the  ground 
and  became  full  owner  only  if  she  survivc<l 
her  husljand  and  there  M'ere  no  children, 
lliereafter,  in  September,  19(i2,  the  donor 
and  donee,  being  deifirous  of  having  trans- 
fer ptiKsed,  made  declarations  for  transfer 
duty  pnqjoHCH  in  which  they  declared  that 
the  value  of  the  property  at  the  date  of  the 
gift  was  £rifJO,  which  valuation  was  supportc<l 
by  the  affidavits  of  two  sworn  appraisers. 
The  civil  conmih«sioncr  refused  to  at^cept  the 
appraiMcment,  and  appointed  a  valuator,  who 
fixed  the  value  at  the  same  date  at  £'22iKK 
The  applicant  prayeil  for  an  order  directing 
the  reH]}ondent  to  accept  the  value  as  £o(J0,  and 
receive  duty  on  that  amount.  Held,  (1)  that 
the  won  1  **act"  in  sec.  1  (i)  of  Proclamation 
No.  8  of  19()2  means  an  act  which  may 
in  the  ordinary  coarse  give  rise  to  liability 
to  pay  duty,  that  the  making  of  the  donation 
was  such  an  act,  and  tlmt  therefore  the  case 
wa»*  ;^overne<l  by  Law  No.  2<)  of  1895  ;  (2) 
tliat  under  that  Law  duty  was  payable  on  the 
freelioltl  value,  and  that  therefore  the  appraise- 
ment of  the  respondent's  valuator  had  been 
made  on  the  correct  basis  -,  (3)  that  under  sec.  2 


of  the  T^jiw  of  1895  it  wjis  the  Kcccivcr  of 
Uevenue  who  hail  to  decide  whether  the  appli- 
cant's valuation  w«ls  so  considerably  below  the 
real  value  as  to  be  intended  to  deprive  the 
Government  of  its  lawful  dues,  and  that  where, 
as  in  tlie  present  case,  he  ha«l  so  decided,  and 
it  had  not  been  shown  that  he  was  plaiidy 
wrong  in  coming  to  that  conclusion,  he  Invd 
the  power  to  appoint  an  appraiser;  (4)  that 
as  such  ai)praiser  htul  procee<led  on  the  proper 
principle  in  making  his  valuation,  the  Court 
Iiad  no  power  under  the  Law  of  1895  to  review 
such  valuation,  and  the  application  must  be 
ref useil ;  (5)  that  the  af»plicant  must  nay  the 
costs.     Juta  V.  Civil  Commiisioncr  of  Pretoria, 

593 


LANDLORD  AND  TENANT. 
Sec  ^Lvgistrate's  Court  (Ap/fcal). 

Sec  PLElXiOR  AND  TLKDaKi:. 

Breach  of  covenant  —  Notice  of 
cancellation  — Acceptance  of  rent- 
Waiver. — A  lease  provided  that,  should  tlie 
lessee  fail  to  perform  a  covenant  to  maintain 
trees,  the  lettse  shunld  be  null  and  void  unless 
the  former  remedied  the  breach  within  two  and 
a  half  months  after  written  notice  to  be  given 
by  tlie  lessor.  The  lessee  commi ttcil  a brea<'h  of 
the  said  covenant,  and  on  the  23nl  December, 
19112,  the  lessor  gave  notice  under  the  for- 
feiture clause.  Oh  the  28th  April,  19<J3,  the 
lessor  accepted  rent  for  the  pcrio<l  from  the 
1st  April  to  the  Ixt  October,  19ii3,  reserving 
at  the  sauiie  time  his  right  to  rely  on  tlic  s^iid 
notice.  The  lessee  neglected  to  lumedy  the 
brcjurh,  which  MfLs  a  continuing  one,  and  ac- 
cordingly on  the  7tli  Oct(»ber,  1903,  the  lessor 
•^ve  notice  that  the  lease  wm*  cancelled. 
Jfcldj  tliat  as  the  lessor  reserve<l  his  right  to 
rely  on  the  notice  of  the  23nl  December,  19Jni, 
no  fresh  notice  was  necessary,  and  tlio  IcMse 
was  rightiv  cnncclle<l.  iVr  Solomon,  J.  :  As 
the  breach  was  a  continuing  one,  and  tlie 
ncricsl  of  two  and  a  half  months  had  elapseil 
between  the  date  of  the  payment  of  the  rent 
and  the  c<incellation,  even  if  the 'lessor  had 
not  reserved  snch  right,  the  acceptance  of  the 
rent  did  not  render  a  fresh  notice  necessary. 
Mni/^8  Trustee  v.  Meyer,    .  9U4 

Extent  .of  premises  leased— Lease 
of  backyard— Passagre  not  specially 
mentioned  —  Implied  contract.  —  A 
lessor  let  '*  a  piece  of  ground  in  the  yard 
according  to  sketch  annexed."  Though  no 
mention  was  nuwle  in  the  lea**e  of  any  passage, 
the  sketch  showe<l  a  narrow  strip  of  unoccupieil 
^^round,  the  property  of  the  plaintiff,  separat- 
ing certain  house  previously .  leased  to  the 
defendant  froui  other  premises  of  the  plaintiff's, 
and  lemling  to  the  yard  as  an  approach  from 
the  street.  The  length  and  width  of  tlie  strip 
were  marketl  as  74  ft.  and  7  ft.  respectively, 
but  the  word  passage  did  not  appear  on  the 
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sketch.  At  the  date  of  tlie  lease  the  said  strip 
of  ground  had  the  usual  appearance  of  a 
passage,  being  bounded  for  part  of  its  extent, 
from  the  street  inwards,  on  the  one  side  by  a 
wooden  fence,  and  on  the  other  by  the  side 
wall  of  the  house  ;  and  it  was  reasonably 
necessary  for  the  use  of  the  yard.  Ifeldt  that 
under  such  circumstances  there  was  an  implied 
contract  on  the  part  of  the  lessor  that  the  lessee 
should  have  the  right  to  a  common  use  of  the 
passage.     FUtofiui  v.  Abrahamson,  643 

Improvements  by  lessee  with  con- 
sent of  lessor— Compensation— From 
whom  claimable. — A  lessee,  who  has  with 
the  consent  of  the  lessor  effected  improvements 
upon  the  property  leased,  is  entitled  at  the 
tenuinaticm  of  the  lease  to  be  compensated 
for  tlie  value  of  the  improvements.  Where  a 
lessor  had  sold  the  property  leased  before  the 
expiration  of  the  lease,  Held,  that  the  lessee's 
action  for  compensation  for  improvements  lay 
not  against  tiie  original  lessor,  with  whose 
consent  they  had  lieen  effected,  but  against 
•  the  purchaser,  who  was  the  owner  of  the  pro- 
perty at  the  time  when  the  lease  terminated. 
Scrooby  v.  Gordon  ds  Co,  .  937 

Lease— Beneficial  occupation— Re- 
mission of  Rent— War.— K  had  obtained 
a  lease  from  A  of  a  certain  stand  for  a  period 
of  five  years  from  the  Ist  January,  1896.  On* 
the  2na  January  of  tliat  year  Pceaed  liis  rights 
under  the  lease  to  D  in  return  for  the  nxht  to 
a  certain  iron  building.  By  virtue  of  this 
cessioYi  D  thereafter  occupied  the  stand,  while 
P  remained  liable  for  and  continued  to  pay  the 
rent  to  A.  Wiien  war  broke  out  in  the  begin- 
ning of  October,  1899,  both  P  and  D  were 
expelled  from  the  country,  and  neither  of  them 
thereafter  had  actual  occupation  of  the  pre- 
mises leased.  A  sued  P  in  the  court  below  for 
the  payment  of  rent  under  the  lease  during 
the  war  period,  and  P  pleaded  that  he  had  had  no 
beneficial  occup^rtion  owing  to  the  existence  of 
a  state  of  war.  Heldj  on  appeal,  upholding 
the  decision  of  the  magistrate,  that  as  P  had 
parted  with  his  rights  of  occupation  before  the 
war,  and  had  not  established  that  he  had  been 
deprived  of  occupation  or  suffered  any  loss  by 
reason  of  the  war,  the  ordinary  doctrine  of 
remission  of  rent  could  not  be  relied  on  as  a 
defence  in  a  case  like  the  present,  and  P  was 
therefore  liable  for  the  rent  claimed.  Partridge 
v.  Adattis,  4/2 

Lease  inlongxmi  tempos— Ten  years' 
lease— Registration  required  by  com- 
mon law— Hire  goes  before  sale.— By 
the  common  law  a  loise  for  ten  years  or  more 
is  not  binding  upon  particular  successors  and 
creditors  of  the  lessor  unless  registered  against 
the  title.  To  be  bindin^^  inter  partes,  how- 
ever, such  a  lease  requires  no  registration. 
Cnnavcin  and  Hivas  v.  New  Trans^oacU  Gold 
Farms,  Ltd,  136 

Lease— Monthly  lea^e  of  house- 
Notice  of  termination  must  expire  at 
the  end  of  a  month*— Wlie'rc  a  lessee 


hires  a  house  on  a  monthly  tenancy  comuienc- 
in^  on  the  first  of  the  month,  the  rent  to  be 
paid  monthly  in  advance,  the  lease  runs  from 
month  to  month  and  not  for  broken  ^riods. 
Accordingly  the  reasonable  notice  required  by 
law  to  be  given  of  the  termination  of  the  lease 
must  be  so  given  as  to  expire  at  the  end  of 
some  term  tliereof,  that  is,  at  the  end  of  a 
month.    Fulton  v.  Nunn,  123 

Liability  of  joint  lessees  for  rent.— 
In  the  absence  ot  any  agreement  to  the  con- 
trary the  liability  of  co-lessees  for  rent  is  joint 
and  not  several.    MUler  v.  de  Bussy.  655 

Sale  of  leased  property— Obligation 
of  lessee- — Where  property  over  which  there 
is  a  lease  is  sold  the  purcnaser  is  bound  to 
reoofi'nise  the  lease ;  but  he  becomes  entitled 
to  all  rents  accruing  as  from  the  date  of  sale. 
There  is,  however,  nothing  to  prevent  the 
purchaser  and  seller  from  arranging  that  the 
tatter  should  retain  the  right  to  receive  the 
rent.  Where  such  an  arrangement  had  been 
made  and  notice  thereof  given  to  the  lessee, 
Held,  thi^t  the  lessee  was  under  an  obligation 
to  pay  the  rent  to  the  seller,  the  original 
lessor.  Transvaal  Mortgage,  Loan  and  Fin- 
ance Co.,  Ltd,,  V.  Aronson,  864 


LAW. 

High  Court  of  the  lateSouth  AfHcan 
Republic— Position  of  its  dedsions.— 
The  Supreme  Court  is  not  in  the  full  sense  of 
the  term  the  successor  of  the  lato  High  Court 
of  the  Republic,  and  though  decisions  of  that 
court  will  oe  treated  with  the  greatest  respect, 
and  will  not  lightly  be  departed  from,  yet 
they  are  not  absolntoly  binding  on  the  Supreme 
Court.  Habib  Motan  v.  Trunsvaal  Govern- 
ment.  404 

Law  No.   5  of   1870,  sec  8.    See  Murray  v. 

Opperman  and  Eratmus.  965 
No.  5  of   1874,  sees.   2,   7.     See  Marico 

Board  of  Executors  and  Trust  Co, ,  Ltd, , 

V.  liegUtrar  of  Companies,  499 

— ^  No.  4  of  1875,  sec.  24.     See  Lewis  tfc 

Marks  V.  Middel,  291 
No.   13  of  1880.     See  Pietershurg  Steam 

Laundry  Co,  v.  Sinclair.  529 
No.    13   of  1880,  cap.   5,  sec.   21.     See 

Schlapilis  V.  Missewitz.  174 
No.  21  of  1880,  sees.  107  and  122^129, 

See  Simon  v.  Jackson.  116 
No.  1  ori881.     See  Leigh  and  McDonald 

V.  Rex,  892 
No.  3  of  1883,  sec.  3.     See  W<iyland  v. 

Transvaal  Qoveniment.  753 
No.  3  of  1885,  sec.  2  {d).    See  Habib  Motan 

V.  Transvani  Gowi'nment.  404 
No.  4  of  1885/    See  Bex  v.  Jantje  and 

Others,  49 


33 


LAW— LICENCES. 


34 


Law  No.  8  of  188o,  kcc.  15.     See  Bezuidenhout 
V.  Transvaal  Oovemmcnt.  663 

No-   1  of  1894.     See  Phillips  and  PhUlivs 

V.  Trustees  of  the  Transportable  Build- 
ing Co.,  Ltd.  446 

^ No.  1  of  1894.    See  Re  East  Rand  Deep,  Ltd., 

in  liquidation,  872 

No.    lU  of  1894,  see.  3  (a).    Sec  Rex  v. 

SchajAro  and  Saltmun.  356 

No.  13  of  1895,  sec.  8  (b).    See  Relief  v. 

Brink.  564 

No.  13  of  1895,  sec.  24.    See  Judelotcitz's 

Trustee  v.  The  Sheriff.  839 

No.  13  of  1895,  8ec.  75.    See  Re  FUUher's 

Trustee.  897 

No.    13  of  1895,  sec.  77.     See  Smith  v. 

Bumtester  and  Others.  771 

No.  13  of  1895,  sec.  113.     See  Netherlandi 

Bank  v.  l-earulfy's  Trustee.  683 
No.    13  of  1895,  sec.    151.  ^  See  Rex  \\ 

Ro^nbei-g.  437 
No.     13    of    1895,    sees.    37,    157.      See 

Feamley's  Tnistee  v.  Netherlands  Bank, 

424 
No.  13  of  1895,  sees.  45,  92  antl  93.     See 

Habinwn  Bank  v.  Sladden's  Tntstce.  379 

No.   13  of  1895,  sees.  62,  1(«,  113.     See 

Natal  Bank  v.  Kuranda*s  Trustee.       686 

No,   20  of  1895.     See  Juta  v.  Civil  Com- 

missioner of  Pretoria.  693 

No.  21}  of  1895,  sec.  16.     See  Anglo-French 

Navigation  Coal  Estates,  Ltd.,  v.  Regis-^ 
trar  oj  Deeds.  657 

No.  10  of  1897.     See  Arnoldi  v.  Moolman. 

481 

No.    14    of   1897,    sec.   3.     See    Colonial 

Treasurer  v.  Great  Eastern  Collieries, 
Ltd.  716 

No.   15  of  1898,  sec.    85.     See  van  Ryn 

Gold  Mines  Estate,  Ltd.,  v.  Frames.     982 

No.   15  of  1898,  sec.   86,     See  Nolle   v. 

WitwaUrsrand  Gold    Mining   Co.,   Ltd. 

680 

No.  15  of  1898,  sec.  86.     Sec  Wolfaard's 

Executor  v.  Waterval  Estates  and  Gold 
Mines,  Ltd.  797 

No.  15  of  1898,  sec.  128.     See  Uollins  v. 

Ci/inmiHsioner  of  Mines.  463 

N«.    15  of  1898,  sec.    142.      See  Bex^v. 

Ooldfiam.  794 

No.  15  of  18f?8,  sees.  48,  03.    See  Bezuiden- 

l.oudt  V.  Transvaal  Oovennnent.  663 

Nu.  15  of  18C9,  sec.  1.     Sec  Li  re  Estate 

Krugcr.  133 

No.    15  of  1899,  sc<;.    1.     See  Master  of 

the  Supreme  Couttx.  Maclean's  Executrix. 

991 

No.  17  of  1899,  sec.  6.     Sec  Sicwcycr  and 

Marais  v.  Cicil  Commissioner  of  Pre- 
toria. *3 

No.  17  of  1899,  sec.  6  (17).     See  Perleman 

V.  Re;c.  391 

No.  17  of  1899,  sec.  6  (21).     See  Imperial 

Cold  Storage  and  Supply  Co.,  Ltd.,  v. 
Civil  CvmmiKsioner.  692 

No.    17  of   1899,  8e<-.  7.     See  Bebro  v. 

Bex.  _         .387 

No.  17  of  1899;  sec.  7.     Sec  Meyer,  Ltd., 

V.  Civil  CunmisBtoHir,  •  440 


LEASE. 

See  Landlord  and  Tenant. 

See  Pledgor  and  Pledgee. 

See  Purchase  and  Sale. 


LEGAL  MAXIMS. 

Volenti  non  fit  iijuria.— fif«  Master 
AND  Servant  {Injury). 


LICENCES. 

See  Asiatics. 

Butcher— Importation  and  sale  of 
frozen  meat  — Law  No,  17  of  1899, 
seo.  6  (21).--Tlie  applicant  coini»iny,  whose 
main  bnsiness  consisted  of  tlie  iniiiortation 
anil  sale  of  frozen  meat,  but  >vho  dealt  in 
other  articles  as  >vell,  wua  the  holder  of  a 
butcher's  licence  under  Law  No.  17  of  18W, 
and  applied  for  a  general  dealer's  licence  also. 
The  resix)ndcnt  contendc<l  that  the  return  of 
sales,  on  which  the  amount  of  the  licence  was 
to  be  asses8e<l,  should  include  all  sales  of 
fi-ozcn  meat,  as  not  being  covere<l  by  the 
butcher's  licence.  Held,  that  tlie  term 
"butcher"  w»ih  not  conline<l  to  persons  mIio 
sold  t)ie  HeHh  of  animals  Nlaughtcred  by  them- 
selves, but  inclu«le<l  those  who  bought  meat 
for  the  puri)OHe  of  reHiilc.  That  the  applicant 
was  entitled  to  a  general  deailer's  licence  on 
the  biwis  that  the  nale  of  all  meat  should  be 
exclu<led  from  the  return  on  which  the  amount 
of  the  licence  was  calculatetl.  Impcnal  Cold 
Storage  and  Supply  Co.,  Ltd.,  v.  Cinl  Com- 
missioner. 692 

Dealer  (handelaAr)  —  Tailor  —  Law 
No.  17  of  1899,  sec.  7.— A  t4iilor  who 
execute**  orders  for  garment^,  either  supnlying 
the  material  himself  or  making  up  clotli  sup- 
plieil  by  his  customer,  but  does  not  sell  cloth 
or  other  articlen,  or  make  clothes  except  to 
order,  is  not  a  <lealer  or  merchant  (handelaar) 
within  the  meaning  of  sec.  7  of  Law  No.  17  of 
1899,  and  neeil  not  take  out  a  dealer's  licence 
under  that  Law.    Bebro  v.  Ilex.  387 

Firm  —Auctioneers— Conveyancers 
—Law  No.  17  of  1899.— A  firm  of  auc- 
tioneers nee^l  only  take  out  one  licence  to 
practise  untler  sec.  C  of  Law  No.  17  of  1899.  The 
same  rule  applies  in  the  case  of  a  firm  of  con- 
veyancers, even  though  all  its  members  are 
not  (iualiticd  as  such  ;  but  the  couveyaucing 
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ImwiiicKs  of  sucli  a  firm  can  only  l>e  tranMUtted 
by  those  partners  >vlio  do  pow»es8  the  necessary 
r[naIiiication.  Niaiicycr  lO  Marais  v.  Cinl 
Com  m i  ssioner  of  Pretoria,  43 

General  dealer— Military  contract— 
Law  No.  17  of  1899,  sec.  7.— The  appli- 
cant company  applied  for  a  general  dealer's 
licence  under  hcc.  7  of  Law  No.  17  of  1809. 
The  company  wjis  formed  in  September,  19Q2,, 
for  the  pnriMise,  amongst  othere,  of  under-.^ 
takinjj  certain  contracts  for  the  supply  of 
goods  to  the  military,  the  currency  of  the  said 
contrmitH  extending  to  the  31st  March,  19f)4. 
Up  to  July,  1U03,  the  appliciants'  business  was 
confined  to  the  execution  of  the  contracts  ;  in 
that  month  tiiey  began  business  as  general 
merchants.  In  tendering  the  licence-moneys 
payable  by  general  dealers  they  niaintaineil 
that  in  calculating  the  amount  the  sales  re- 
lating to  the  military  contracts  sliouhl  lie 
excluded  ;  the  civil  commissioner  refused  to 
issue  the  licence  unless  such  sales  M*ere  in- 
cluded in  the  calculation.  Held,  that  the 
sales  under  the  military  contracts  were  part 
of  the  business  of  the  applicants  sh  geneiul 
dealers,  and  should  therefore  be  taken  into 
account  in  calculating  the  amount  of  licence- 
money  payable  by  the  applicant  company. 
Meyci\  Ltd.,  v.  Civil  Coininiasioner,  440 

Travelling  trader -Law  No.  17  of 
1899,  sec.  6  (17).— 1',  ^vho  had  taken  out 
a  travelling  traders  licence  under  sec.  6  U^) 
of  Law  No.  17  of  1891),  cairie<l  on  business  in 
a  wagon  which  was  stationed  on  a  vacant  plot 
of  ground.  The  wag(m  hail  remained  in  the 
same  place  for  two  months,  but  it  was  remove«l 
on  Sundays,  ami  had  been  ttiken  away  on  one 
ciccasion  for  a  period  of  ten  days.  It  >vas  con- 
tended on  l>ehalf  of  the  Crown  that  P  ought 
to  have  taken  out  a  dealei-'s  licence  under  sec. 
7  of  the  Law.  Held,  that  as  the  legislature 
luyl  not  defined  the  term  '*  travelling  tnuler," 
every  ca-se  sliould  -be  judged  on  its  own  facts, 
and  that  there  was  no  sutiicient  proof  that  P 
ha<l  ceased  to  be  a  travelling  trader.  Perleuurn 
V.  li^x.  301 


LIEN. 

Sec  Magis'tuate's  Court  {Ajijmd). 


LIQUIDATOR. 

Sec  C(>MPANY. 

See  Husband  and  Wjfk  {Divorce), 


LIQUOR  LAWS. 

Clubs— Principal  and  agrent— Ordi- 
nance No.  32  of  1902,  sec.  57.— Where 
the  nienil>erH  of  a  social  club  had  lieen  supplieil 
with  intoxicating  liiiuor  on  the  club  premises, 
payment  Ijeing  made  by  means  of^  coupons 
which  were  equivalent  to  cash  and  in  terms  of 
a  tariff  and  rules  fixed  by  the  committee  of 
the  club,  Held,  that  there  had  l)een  a  selling, 
pealing  in  or  disposal  of  the  liquor  in  terms 
of  sec.  57  of  (.Ordinance  No.  32  of  I9(i2,  Held, 
further,  that  no  licence  having  l)cen  taken  out 
as  recjuired  by  law,  the  secretary,  and  chair- 
man of  the  committee,  who  had  T>een  present 
at  the  committee  meeting  when  the  ordering 
of  the  liquor  and  the  sale  thereof  were  autho- 
rised, had  been  rightly  convicted  of  contraven- 
tion of  8e<*.  57  of  the  Ordinance,  even  though 
they  were  not  present  when  the  liijuor  was 
actually  supplied  by  the  barman  appointed  by 
the  committee.  licld,  further,  that  it  was 
not  necessary  to  decide  whether  lioth  principal 
and  agent  could  be  convicte<l  of  contravention 
of  sec.  57  of  the  Ordinance.  [Srmblc,  tliat 
they  could.)    Itcid  and  Stcirart  v.  Hex,        *2l&) 

Contravention  of  penalty  section- 
Clerical  error— Ordmajice  No.  32  of 
1902,  sec  46  (a).— H  was  convicted  of  con- 
travening sub-sei\  (a)  of  sec.  46  of  Onlinance 
No.  32  of  19<J2,  in  that  he  sold  intoxicatin«^ 
liquor  to  a  coloured  person,  full  particulars  o! 
this  sale  being  set  out  in  the  charge  sheet 
The  sub-section  referred  to  merely  provides  a 
penalty  for  the  contnivcntion  of  i»rovisions 
contained  in  the  main  Insly  of  the  section 
itself.  Held,  on  ap]>eal,  that  it  mjis  clear  on 
the  facts  that  the  error  was  merely  clerical, 
and  that  if  the  attention  of  the  mngistrate 
had  been  directteil  to  the  \Knut  he  wouhl,  with- 
out prejudicing  the  accuseil,  liave  stnu-k  out 
the  M'onls  **  sub-sec.  {a)  "  jis  being  sujieiiluous. 
Conviction  acconlingly  confirmed.  Jfftcl;  v. 
Hex.  351 

Husband  and  wife —  Coercion.— A 
husband  antl  wife  were  charged  with  having 
sold  intoxiuitiiig  liquor  to  two  ctilourcil  trajis. 
From  the  evidence  it  appeiu'ed  that  the  s<ile 
was  by  the  wife,  who  went  into  an  adjoining 
room  to  fetch  the  li<^uor.  The  husluind  wa.s  in 
the  house,  but  not  in  the  room  in  which  the 
sale  took  place,  nor  was  there  any  direct  evi- 
dence that  he  was  in  the  room  from  which  the 
liquor  was  fetched.  At  the  trial  the  husband 
stated  that  he  was  resi>onsible,  and  would 
undergo  the  punishment  if  liLs  wife  should  l)e 
convicteil.  The  magistmte  convicted  the  hus- 
band and  acquitted  the  wife,  on  the  gnmnd 
that  she  had  acteil  under  the  coercion  of  the 
husliand.  Held,  on  appeiil  (Curlewis,  J., 
duhiUnite),  that  tts  there  were  no  circumstances 
showing  that  the  husband  had  any  knowledge 
of  a  sale  to  coloured  i>ersons  having  taken 
place,  his  conviction  must  be  qmished.  Botrh 
v.  Rex.  55 

Master  and  servant- Servant  a^ct- 
ingr  outside  the  scope  of  his  employ- 
ment and  away  from  the  place  of 
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busmeas. — A  Hen^ant  of  a  firm  of  1ic«iiMe(l 
bottle-Mtore  keepcr^i  was  sent  out  to  deliver 
liquor  ordered  oy  custoiuerM.  He  ha<l  no 
authority  to  stell,  but  sold  'two  bottles  of 
whisky^  to  a  trap.  He  Mas  thereupon  con- 
virted  of  liaving  sold  liquor  without  a  licence, 
Uie  magistrate,  however,  lindin^  that  he  in- 
tended the  sale  to  be  on  account  and  for  the 
benefit  of  his  employers.  It  was  ar^ied  on 
apneal  that  he  should  liave  been  charged  with 
sellinj^  at  a  place  not  authorined  by  his  eni- 

d'ers*  licence.  Hdd^  that  as  the  nerx'ant 
not  acted  within  the  ostensible  scope  of 
his  employment,  or  uniler  the  express  or  im- 
plictl  sanrtion  of  his  cniplovei-s,  it  wais  not  a 
sale  fur  the  employers  at  a  place  not  authorised 
by  the  licence,  and  that  the  conviction  was 
therefore  rij^ht.     Whitclaic  v.  licx.  59 


Native  found  in  possession  of  liquor 
—  Drunkenness  in  a  public  place  — 
Ordinance  No-  32  of  1902,  sees.  48, 
66.— The  mere  fact  that  a  native  is  found  in  a 
state  of  intoxicaitioii  is  not  suflicient  to  war- 
rant a  ininviction  under  sec.  48  of  Ordinance 
No.  .12  of  lfMi2,  which  makes  it  an  ottence  for 
a  native  to  l»e  fouml  in  ]H)sscssiun  of  inu>\i«'4i- 
tiM«;  lifjuor.  Sec.  (Mi  of  Ordinance  No.  32  of 
19112  nmkes  it  an  offence  for  any  person  to  be 
found  drunk  and  incapable  or  drun  k  and  noisy 
in  or  near  a  street,  road,  or  other  thorou;;hfare, 
or  in  a  public- house,  shop,  warehouse,  hotel, 
or  any  other  pnblic  jdace.  The  element  of 
publicity  is  essential  to  this  offence,  and  the 
section  doe^  not  make  it  an  offence  for  a  per- 
son to  be  fouifil  intoxicated  in  his  private 
room.     Jiex  \\  SffjthaHutt  and  Jacob,  562 


Sale  without  licence- Name  of  pur- 
chaser -  Ordinance  No.  32  of  1902, 
sees.  57  and  61— Exception.— The  ac- 
cused, who  h{««l  l)ecn  chargcil  with  the  con- 
travention of  sec.  57  of  Ordinance  No.  32  of 
l!Xi2,  ill  that  he  had  dealt  in  intoxicatin*; 
li<iuor  witliont  a  licence,  excepte<l  in  the  court 
lielow  to  the  Minimons  on  the  ground  that  it 
dill  not  alle^re  the  names  of  the  persons  to 
\ihom  the  Iii|Uor  had  lieen  illicitly  hoiiI.  Jirld, 
on  appe^il,  that  such  exception  on  the  fp-ound 
set  forth  w^ix  well  Uikeii,  and  the  proceeding 
were  acconliii^ly  4mvHlie<l.    Fiore  v.  Hex,      40 

Sellinff  and  disposinfir  —  Gift  —  Bee. 
56  (7)  of  Ordinance  No..  32  of  1902.— 
A  ;^ft  of  liifttor  is  not  a  "selling  or  <lisposing" 
Tuithin  the  iiieanin;r  of  sub-sec.  7  of  se<*.  4  of 
Ordinance  Xo.  17  of  19i>3.    rialnaner  v.  Rex. 

979 

SellinfiT  T«ath6ut  licence— Ordinance 
No.  32  of  1902,  sec.  57.-Sec.  57  of  Ordi- 
mmce  Xo.  32  of  liN»2  nmkoH  it  an  offence  to 
sell,  deal  in  or  dis{H>Me  of  intoxicating  liiinor 
without  a  licence;  the  words  "contrary  to 
the  itrovi^iioiiM  of  this  Ordinance*'  are  to  lie 
exjilaineil  by  reference  to  the  exceptions  con- 
tained in  sees.  2  and  49  of  the  Ordinance. 
Leon  V.  i?f.r.  781 


LUNACY. 

Curator— Court  may  authorise  the 
investment  of  moneys  of  lunatic  — 
Proclamation  No.  36  of  1902,  sees.  34 
and  42.— The  Court  has  the  power  under 
sees.  34  and  42  of  Proclamation  No.  36  of  1902, 
notwithstanding:  the  provisions  of  sec.  95  of 
Proclamation  'So.  28  of  19()2,  to  authorise  a 
curator  appointe<l  over  the  person  and  pro- 
perty of  a  lunatic  to  invest  the  hitter's  money 
upon  security  of  firnt  mort«(age  of  immovable 
proiMjrty.     Lx  parte  Taylor  n  Curator.  497 


MAGISTRATE'S  COURT. 

See  Costs  {TendcT). 

Sec  PR.VCTICK. 

Appeal  —  Reftisal  of  interdict- 
Landlords'  lien  —  Proclamation  No. 
21  of  1902,  sec.  26.— Where  a  lantllonl 
applieil  to  a  magistrate  for  an  interdict  rc- 
stmining  a  lessee  from  roiiiovin;;  certain  ;;ckmIs 
from  the  premises  leased,  jjcmlin^  artion  for 
the  rent  tlue,  and  the  ma^ristratc  refused  the 
application,  Jleld^  that  this  refusal  was  an 
oriler  of  the  nature  referred  to  in  sec.  26  of 
l*roclamation  No.  21  of  \\H)2,  and  tliat  an 
appeal  would  lie  therefrom.  Jlx  parte  Leicix 
d>  Marks.  281 

Judgment  by  default  — Beopeniner 
of  case— Rule  No.  18.— Where  jud>;ment 
has  lieen  given  against  a  defemlant  by  default 
in  a  magistrate's  court,  he  cay  only  reopen  the 
case  bv  taking  out  a  summons  in  terms  of 
Kule  No.  18  of  the  Mjigistratc's  Court  (sciiedule 
H  to  Proclamation  No.  21  of  11M»2).  Such 
summons  must  disclose  the  e?:istence  of  one 
of  the  grounds  set  forth  in  Kule  No.  18,  and 
therefore  a  sunnnons  which  merely  alleges 
that  the  iuilgment  obtained  was  wrong  on  the 
merits  Is  I>ad  in  law.     Caseij  v.  hraiUtam.   3«>3 

JudOTient  by  default— Reopeningr— 
Rule  No.  18.— A  having  obtainc<f  judgment 
by  default  in  a  magistrate's  c(mrt  against  Z, 
the  latter  sought  to  have  the  case  reopened  on 
the  ground  that  after  issue  of  summons  he  had 
settleil  with  A,  and  therefore  it  was  unneces- 
sary for  him  to  appear  at  the  hearing.  The 
magistnite  held  that  he  had  no  jurisdiction  to 
reo])en  the  rase  excejit  under  Rule  No.  18 
(schetlule  B,  Proclamation  No.  21  of  19(J2), 
and  that  sntticient  cause  under  that  rule  had 
not  been  sh<»wn.  Udd,  on  appeal,  that  in  the 
alisence  of  any  allegation  or  proof  of  fraud  the 
ilecision  of  the  magistrate  must  be  upheld. 
Qtwere,  whether  under  his  onlinary  jurisdic- 

.  tion  the  nm^istrate  wouhl  not  have  "jiower  to 
set  aside  a  judgment  by  default  obtained  by 
fraud.     Zirglerw  Austro- Italian  Trading  Co. 

\  670 
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Jurisdiotion— Counter-olaim  —Bona 
fides.— Where  a  coiinter-claini  pleaded  by 
way  of  defence  in  be3'oiid  a  niaKiBtrate's  juris- 
diction, and  of  Hucli  nature  and  extent  aa,  if 
valid,  to  extin^niHh  the  ori|;inal  claim,  tlie 
inagiRtrate's  duty  is  to  inquire  into  the  bona 
Jidet  of  the  counter-claim,  and  if  satbfied  on 
that  point  he  should  refune  to  try  either  the 
ohvim  or  the  counter-claim.  The  defendant 
pleade<l  as  a  defence  to  the  plaintifTs  claim  a 
counter-claim  beyond  the  magistrate's  juris- 
diction, wliich  would,  if  valid,  have  extin- 
(^lished  the  claim.  The  magistrate  heard  all 
the  witnesses  and  inquired  into  the  merits  of 
both  claims,  and  came  to  the  conclusion  that 
the  counter-claim  could  not  be  established. 
From  that  he  inferred  that  the  defendant  was 
not  bond  fide,  and  gave  judgment  for  the 
I)Iaintiff  with  costs,  and  dismissed  the  counter- 
olaim.  Held,  on  appeal,  that  the  magistrate 
\y\K\  wrong  in  going  mto  the  merits  and  infer- 
ring therefrom  wimt  the  defendant's  state  of 
mind  was,  and  that  he  should  only  have  heard 
sucli  evidence  as  was  necessary  to  enable  him 
to  decide  the  question  of  tlte  defendant's  bona 
fide*.     Hunter  v.  Drutu.  687 

Jurisdiotion— Counter-claim— Oom- 
pensatio.— Where  a  counter-claim  pleaded 
oy  way  of  defence  is  beyond  a  mi^gistrate's 
jurisdiction,  but  not  of  such  a  li(^uidated 
nature  as,  if  valid,  to  be  capable  of  extinguish- 
ing tlie  original  claim  by  comventatio,  the 
magistrate's  duty  is  to  try  the  claim  and  re- 
fuse to  enter  into  the  counter-claim.  Cf. 
Hunter  v.  Brum  ([1904]  T.S.  087).  A  counter- 
olaim  for  the  value  of  property  unlawfully 
(Ietaine<l  by  the  plaintin  is  not  capable  of 
being  .set  on'  against  a  claim  on  a  liquid  docu- 
ment.    Lewit  <B  Sacht  v.  Meyer,  898 

Jurisdiction— Native  Commissioner 
—Law  No.  4  of  1886-Proclamation 
No.  21  of  1902,  sec:  36.— The  juriwliction 
of  resident  magistrates  being  defined  by  Pro- 
clamation No.  21  of  1902,  they  are  not  ex  officio 
native  commissioners  in  terms  of  sec.  3  of  l^aw 
No.  4  of  I88o,  and  tliey  have  no  right  to  exer- 
cise judicial  functions  as  such  unless  they  have 
l>een  specially  appointeil  to  act  in  that  capacity. 
Hex  V.  Janfjc  and  Others,  49 

Jurisdiction— Non-resident  defend- 
ant—Action with  reference  to  landed 
property  —  Proclamation  No.  21  of 
1902,  sec.  12  (a)  (2). -By  sec.  12  (a)  (2)  of 
Proclamation  No.  2)  of  1902  a  resident  ma^^s- 
trate  can  exercise  his  ordinary  civil  jurisdiction 
with  reganl  to  persons  not  resident  within  his 
district,  but  in  such  case  with  reference  only 
to  landed  property  8ituate<l  within  such  dis- 
trict. Held,  that  an  action  for  tlie  recovery  of 
arrear  licence-moneys  on  a  claim  situated 
in  the  district  was  not  an  action  with  refer- 
ence to  landed  property,  and  that  the  ma^s- 
trate  had  no  jurisdiction  to  try  such  an  action 
where  the  defendant  was  resident  outside 
his  jurisdiction,  van  Wijk,  Burger  and  Sefdt  v. 
Dykerman,  913 


Provisional  sentence— Promissory 
note— Presentment— Evidence  —  No- 
tarial certificates.— The  procedure  of  pro- 
visional sentence  is  not  available  in  courts  of 
resident  magistrates  under  the  rules  at  present 
regulating  tlie  practice  of  such  courts.  Where 
a  promissory  note,  which  in  the  botly  of  it  is 
made  payable  at  a  particular  place,  is  sued  on 
in  a  court  of  a  resident  magistrate,  present- 
ment for  payment  at  the  place  mentione<l  must 
be  proved  in  onler  to  render  the  maker  liable. 
Quaere,  whether  a  notarial  certiticate  of  pre- 
sentment is  sutticient  proof  of  such  present- 
ment.    Caruth  V.  En$lin,  785 

Summons  —  Exception  of  vagrue- 
ness. — A  summons  in  a  ina^trate's  court, 
which  upon  the  face  of  it  discloses  no  ,in- 
telligible  ground  of  action,  is  bad,  and  the  de- 
fendant is  entitled  to  take  exception  to  it. 
Exception  of  vagueness  taken  to  a  summons 
in  a  magistrate's  court  upheld  on  appeal.  Cf. 
Schmidt  V.  Vucovich  ([  1904]  T.S.  113).  Kcely 
v.  Heller,  101 

Summons- Exception  of  vagrue- 
ness. — In  pleadings  in  magistrates'  courts  the 
Court  will  not  expect  the  same  particularity 
and  preciseness  which  are  required  in  the 
higher  courts.  Every  summons,  however, 
should  disclose  upon  the  face  of  it  some 
ground  of  action,  and  that  ground  of  action 
should  be  so  stated  that  the  defendant  may 
have  reasonable  knowledge  of  the  ca-ne  he  has 
to  meet.  Cf.  Keely  v.  Heller  ([1904]  T.S.  KM). 
Schmidt  V,  Vucovich,  113 


MARTIAL  LAW. 

Seizure  of  surrendered  burorher's 
property  by  Boer  forces— Riffnt  of 
owner  to  vindicate  horse,  not  duly 
commandeered. — W  sued  O  in  the  court 
of  the  Magistrate  of  Bethlehem  in  the  Orange 
Kiver  Colony  for  delivery  of  a  horse  which  liad 
b^n  acquired  by  the  defendant  under  the 
following  circumstances:  Ws  husband,  to 
whom  she  was  married  bv  antenuptial  con- 
tract, being  a  burgher  of  the  Orange  Free 
State,  served  with  tlie  Boer  forces  in  tiie  Held. 
Thereafter  he  surrendered  to  the  British  and 
was  sent  to  Basutoland.  In  October,  190], 
after  the  annexation  of  the  said  Sta^  to  the 
British  Empire,  a  Boer  officer,  acting  under 
oriiers  from  his  commandant,  took  ttie  horse, 
and  the  defendant  sub8e<iuently  acquired  it. 
Though  the  animal  was  seized  bond\fide  for 
purposes  of  war,  the  evidence  showed  that 
there  had  l)een  no  due  and  proper  qomman- 
deering  in  compliance  with  tlie  requ^ments 
of  the  krijgtwet  of  the  Orange  Fre^  State. 
Held,  on  appeal,  confirming  the  decision  of  the 
High  Court  of  the  Orange  Kiver  Colony,  that 
the  taking  of  the  horse  did  not  deprive  W  of 
her  ownership  in  it,  as  there  had  been  no  proper 
commandeering  and  it  wivs  not  a  case  of  oapture 
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horn  the  enemy,  'W  not  being  a  BritiHli  subject 
at  the  time.  W  waw  therefore  entitlefl  to 
jodgraent.     Oliver  v.  Weasels,  .  235 


MASTER  AND  SERVANT. 

See  Crown. 

See  Liquor  Laws. 

Griminal  proceedings  for  wagres— 
SubBequent  civil  proceedings  —  Bes 
judicata— Ijaw  No.  13  of  1880,  cap.  5, 
sec  21. — A  master  was  c)iarge<l  with  con- 
travention of  sec  21  of  cap.  5  of  Law  No.  13 
of  1880  by  unlawfully  withholdinj^  wages  due 
to  a  »er\-ant.     That  section  requires  the  nia^s- 
trate  hearin«;   the  charge  forthwith  to  give 
jutlpiient  for  the  amount  of  wages  which  he 
Hliall  find  tlue  to  such  servant.     During  the 
rrosH-examiuation  of  the  hrst  witness  for  the 
proHecution  the  accused  objected  that  he  could 
not  make  a  proper  defence  as  no  statenient  of 
account  haa  been  prepared.     The  magistrate 
thereupon    without    proceeding    further   dis- 
niisKed  the  case.     The  sen-ant  then  brouglit 
a  civil  action  for  the  wages  due  to  hini,  antf  to 
tliis  claim  the  master  pleaded  res  judicata, 
Eddy  that  as   a   general    rule   the   servant 
chooeinj^  to  avail  himself  of  the  cheap  machi- 
nery or  sec  21  to  recover  his  wag^  cannot 
afterwards  have  Recourse  to  another  magistrate 
heoiiue  he    feels   himself  aggrieved   at   the 
decision  of  the  first ;  but  that  the  present  case, 
having  been  diKmissed  on  the  objection  raiseil 
before  the  magistrate  could  adjudicate  upon 
the  merits,  was  not  such  a  hearing  as  was 
contemplated  by  sec.  21,  and  that  therefore 
the  plea  of  res  judicata  was  bad.     Srhlajnlis  v. 
Mi99t9citi.  174 

Dailj  WBffe— Payment  by  the  month 
—Notice.— The  mere  fact  that  an  employee 
is  paid  evei^  month  or  eveiy  week  dues  not 
eonstitate  his  engagement  a  monthly  or  weekly 
one.     Wliere  a  clerk  had  been  employcil  at  a 
<huly  wage  which  was  paid  at  the  end  of  every  | 
month,  and  caliiilateil  on  the  basis  of  the  i 
actual  nnmber  of  days  on  which  the  clerk  hail  | 
WQBked,  Held,  that  on  these  facts  and  in  the 
absence  of  ,APy  agreement  on   the  point  his  ' 
engagement  was  <iot  a  monthly  one.     Central  , 
SoHtK  African  Raihcays  v.  Cooke,  531  , 

Injury  to  servant— Volenti  non  fit 
iAJuria— Measure  of  damafires— Mental ' 
shock. — In  Older  to  render  the  maxim  Volenti  ; 
non  fit  injuria  applicable  a<>  a  defence  to  a  '■ 
«iit  by  a  servant   against  Iiim  employer  for 
injniy  ran.'«e«l  by  the  negligence  ot  a  fellow- 
wen-ant,  it  muHt  be  clearly  provcil  that  the 
ri^k  was  known,  that  it  whm  realiHed,  and  that 
it  was  voluntarily  nndertiiken.     Semblr,  that 
nnder  Roman -Dntch  law  in  an  action  founded 
.solely   on    negligence    no   damages    will    be 
aw^anied  for  mental  suffering  unaccompanied 
fay  physical   injury  or   illness.     Where    the  ; 


widow  of  a  servant  who  had  been  killed  in  an 
accident  caused  by  the  negligence  of  his  fellow- 
workmen  sue<l  the  employer  for  damages,  and 
the  court  of  first  instance  awarded  her  a  sum 
of  £2800  for  pecuniary  loss,  and  a  furtiier  sum 
of  £700  as  aamages  caused  by  the  ^hock  of 
her  husband's  death,  Held,  on  appeal,  that  the 
shock  was  not  due  to  any  imminence  of  danger 
to  the  plaintiff  herself,  nor  even  to  the  sight  of 
the  accident,  but  was  the  result  of  the  com- 
munication of  the  intelligence  to  her  some 
time  afterwanls ;  that  the  daiiiages  were  too 
remote,  and  the  item  of  £701)  must  be  dis- 
allowed. Held,  further,  as  to  the  other  dama- 
ges awarded,  that  the  plaintiff  should  only 
receive  such  a  sum  of  money  as  nnder  all  the 
circumstances  would  fairly  compeni!«,te  her  for 
the  pecuniary  loss  caused  by  the  death  of  her 
husband,  anu  that  the  sum  of  £2800  should  be 
reduce<l  to  £16r)0.  IVaring  d'  Gillow,  Ltd,, 
V.  Sherborne.  340 

Steam  laundry  —  Foreman  —  Law 
No.  13  of  1880- "Servant."- In  cfte 
absence  of  evidence  as  to  the  duties  of  the 
foreman  of  a  hteam  laundry.  Held,  that  he 
was  not  a  ** servant"  within  the  meaning  of 
that  term  in  the  Masters  and  Servants  l^w 
(No.  13  of  1880).  Pieterifbvrg  Steam  Laitndiy 
Co,  V.  Sinclair,  5*i9 


MAXIMS. 

See  Legal  Maxims. 


MINES  AND  MINERALS. 

See  Deeds  Office. 

Ckdms— Non-notarial  cession  of  in- 
terest in— Volksraad  Resolution  of 
12th  AufiTUSt,  1886,  art.  1422.— By  non- 
notarial  agreement  between  A  and  H  it  was 
declared  that  H  should  be  entitled  to  an  in- 
terest in  certain  gold  claims  of  which  A  was 
registered  as  the  holder.  Held,  that  tliis  was 
not  a  contract  covere<l  by  Volksraad  Resolution 
of  the  12th  August,  1886,  art.  1422,  which  re- 
quires all  agreements  concerning  the  cession  of 
lights  to  minerals  or  al>out  rights  to  mine  to 
be  notarial  an<l  duly  registered.  Whitjord'it 
Executon  v.  Solomon.  773 

Duty  payable— Base  metals— Coal- 
Law  No.  14  of  1897,  sec.  S-Wordis- 
Worked  or  removed.— The  duty  under 
sec.  3  of  Law  No.  14  of  1897  must  l>e  calcu- 
lated on  the  value  of  the  mineral  worked  or 
removeil,  and  not  on  its  value  in  situ.  The 
words  **  worked  or  remove<l "  are  used  anti- 
thetically, and  "worked"  rtfers  to  a  mineral 
which  requires  to  be  severed,  while  "  removed  " 
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refers  to  a  mineral  which  is  lyiii;:  loose  aiul 
re<|iiires  no  RevenuK*e.  In  the  vnav.  of  c-osil  the 
iluty  is  jmyiihlo  on  the  value  of  tlie  coal  when 
sevei^ed  from  the  seam  ;  that  is,  tlie  costs  of 
severance  must  be  inchule<I  in  the  valne  when 
calculating  the  duty,  but  not  the  cost  of  haul- 
n«;e  or  siile.  Colonial  Treamrtr  v.  Great  Ka$ttrn 
Collieries,  Lid.  716 

Gold  Law— Claim  licences— Owner's 
share  —  Lapsed  claims  —  Ordinatice 
No.  11  of  19Q2,  sec.  10-Law  No.  15 
of  1898,  sec.  85.— Ihe  defendant  was 
before  tlie  >var  the  holder  of  certtiin  «;old 
claims  on  private  proclaimed  <!^ound  belong- 
ing to  the  plaintifr.  After  the  war  the  ile- 
fenilant  i>ai(f  licence-moneys  on  the  claims  up 
to  the  31st  January',  19<)4,  and  no  longer.  In 
June,  19(>4,  the  plaintiff'  instituted  action 
under  Onlinance  No.  11  of  I9(r2  for  recovery 
of  the  owner's  slnire  of  licence-mone^'s  on 
these  claims  for  the  war  ])eriod.  HeUt^  that 
the  defendant  was  not  liable,  inasmuch  as  the 
claims  had  under  the  provisions  of  sec.  H*!  of 
the  Gold  Law  lapseil  to  the  Government,  and 
the  defendant  was  no  longer  the  rcgistere<l 
holder  at  the  date  when  the  action  waa  com- 
inence<l.  van  liijn  Gold  Mines  EaUite,  Ltd,y  v. 
Frameg,  982 

Gold  Law- Claim  licences— Person 
on  commando  —  Exemption  —  Notice 
to  mininflT  commissioner— Death  on 
commando— Law  No.  15  of  1898,  sec. 
88.— A  claimholder  proceeded  on  commando 
in  October,  1899,  without  giving  notice  of  the 
fact  to  the  local  mining  coninds.«<ioner.  He 
was  killetl  in  action  in  January,  1900.  On 
behalf  of  his  esUite  exemption  from  the  pay- 
ment of  licence- moneys  for  the  whole  wair 
period  was  claimed  under  sec.  86  of  the  ifold 
Law  (No.  \5  of  1898).  Held,  that  the  omis- 
sion to  give  notice  to  the  mining  commissioner 
did  not  take  away  the  protection  gninted  by 
sec.  8(5  en  the  ground  (;mt  Innks,  C.J.)  that 
the  proviso  as  to  notice  in  that  section  was 
direirtor}',  and  not  imiierative;  (/wt  Smith  and 
Mason,  J.J.)  that  the  provis<i  oidy  referretl 
to  a  call  for  the  preservation  of  peace  and 
order,  and  not  to  a  summons  for  commando 
service.  Ileid,  further,  that  the  estate  was 
entitled  to  exemption  for  the  period  from 
Octol>er,  1899,  to  thirty  days  after  the  date 
of  the  claindiolder's  death,  and  no  longer. 
Wolfuard's  EjcnUor  v.  IVatcn-af  E^tiaica  and 
OoUl  Mines,  Ltd.  797 

Gold  Law— Claim  licences— Persons 
on  commando  -Exemption— Law  No. 
15  of  1898,  sec.  86.  -  The  exemption 
granted  to  claindioldei-s  on  commando  by  sec. 
8() of  the  (fold  Uiw  (No.  IT)  of  1898)  amounts 
to  an  absolute  release  from  the  payment  of 
liceneos,  and  nut  merely  to  protection  against 
the  eonse<|uences  of  non-payment  during  the 
pericul  covered  by  the  section.  SoUe  v.  Wit- 
icatemrand  Golit  ^liniug  Co.,  Ltd.  Oi^U 

Gold  law— Stand  township— Stand 
licences— Owner's  share— Law  No.  8 
of  1885,  sec.  16-Law  No.  15  of  1898, 


'  sees.  48  and  93.— Sec.  93  of  I  aw  No.  15  of 

IS98,  em  [towering  the  Government  to  pniclaim 
stand  townshi]>s  on  private  pniclatmeil  ground, 
and  direi-ting  that  one-half  of  the  .stanil  licences 
shall  go  to  the  Government  and  one- half  to  the 
I  owner  of  the  ground,  applies  only  to  stand 
townships  laid  out  after  the.takinv  eflet^t  -of 
;  the  Law.  In  18S7  the  owner  of  private  pro- 
I  claimed  ground  leasetl  a  poition  of  it  for  the 
I  purpose  of  l)eing  cut  up  into  stands.  Tlie 
gi-ound  was  cut  up,  and  the  Govenunent  took 
cession  of  the  lessees'  rights.  Stan<l  lic^ncres 
were  regtilarly  collecte<l,  and  in  1897  the 
Volksraail  appro ve«l  of  the  action  of  the 
(iovernment.  Ueld^  that  a  stand  township 
had  been  duly  established.  On  the  lenne 
being  sulweciuently  cancelletl  in  19112,  Held, 
that  the  owner  of  the  ground  was  not  entitled 
to  the  whole  of  the  licence-mone3'8  under  sec. 
lo  of  Law  No.  8  of  1885,  but  that  his  rights 
were  goveniwl  by  sec.  48  of  l^w  No.  15  of 
1898  ;  anil  that  he  w:is  entitled  to  three- 
fourths  and  the  (tovcmment  to  one-fourth 
of  the  licence-moneys,  lieznidenhoni  v.  Trans- 
Vial  Government,  663 

Gold  Law— Water-rifirht— Cancella- 
tion owing*  to  no  proper  use— Deci- 
sion of  Commissioner  of  Mines— Re- 
view—Law  No.  15  of  1898,  sec.  128,— 
Tnder  sec.  128  of  Law  No.  15  of  IS98  it  is  the 
duty  of  the  hn-al  Kegistnir  of  Mining  liights, 
upon  l)eing  siitisfied  that  there  are  primi)  jfacis 
«;n»unds  for  believing  that  no  j)ro|»er  use  has 
been  made  of  a  wat/er-right  within  liLs  juris- 
diction, to  issue  a  notice^  calling'  upon  the 
registered  owner  of  the  water-riglit  to  show 
cause  why  it  should  not  lie  declare<l  to  luive 
lapsed.  The  onus  is  then  on  the  owner  to 
aculuce  eviilence  to  show  that  proi>er  use  has 
been  maile  of  the  water- right.  It  is  the  duty 
of  the  Hegistnir  to  keep  full  minutes  of  the 
evidence  so  adduced,  and  to  forward  these 
minutes  together  with  his  re]>ort  to  the  Com- 
missioDer  of  Mines.  The  inquiry  by  the 
Registrar  is  not  a  judicial  one,  and  he  w  not 
empowered  to  call  any  evidence  to  wipport  the 
prima  facie  grounds  which  in  his  opinion 
exi.ste<l  before  he  issued  his  notice  ;  but  he  is 
entitled  to  deal  with  those  grounds  in  his 
report  to  the  Commissioner  of  Mines.  U(k>u 
receiving  this  reiwrt  the  decision  as  to  cancel- 
lation lies  with  the  Commissioner  of  Mines, 
an<l  there  is  nothing  in  the  law  to  prevent  him 
from  obtaining  reijorts  from  any  other  of  his 
suliordinates  before  coming  to  a  decision. 
The  decision  of  the  Commissioner  of  Mines 
may  l»e  brought  in  review  before  the  Supreme 
Court.  The  word  ** review"  in  this  connec- 
tion is  use<l  in  the  most  extensive  of  the  three 
senses  referral  to  by  the  Court  in  Jo/tmnicJi- 
hnrff  Consolidatvdmlnvrstnicnt  Co.  \.  Johauurs- 
bnr'fj  Toini  Council  {[VM\]  T.S.  Ill),  and  the 
proce<lure  in  respect  of  it  enables  the  owner  to 
ilraw  attention  to  any  irregularity'  in  the  pro- 
ceedings or  to  any  wrong  conclusion  of  fact, 
and  also  entitles  him,  by  tiling  fresh  atlidavita, 
to  open  the  matter  dc  novo,  to  lay  his  whole 
case  oefore  the  Court  and  to  ask  it,  if  net^essiiry 
as  a  court  of  first  instance,  to  do  justice 
between    himself  and   the  Commissioner  .'of 
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Mines.  The  applicant  had  liad  an  intereat  in 
a  water-ri|^ht  nnce  1805.  He  obtained  .the 
fall  ownerahip  in  1899,  but  did  not  receive 
tiansfer  till  AuguBt,  19(13.  Proraeeting  opera- 
tions bad  been  carried  on  on  the  clainis  to  which 
the  water-right  was  attached  up  to  1898,  since 
which  date  they  had  not  been  worked  in  any 
way.  After  notice  had  been  issued  in  Jnlj, 
1903,  and  an  inouiir  held  by  the  local  Regis- 
trar of  Mining  Kiglits  in  November,  1903,  in 
tmns  of  sec  128  of  Law  No.  15  of  1898,  Uie 
Commissioner  of  Minefl  in  March,  1904,  de- 
dazed  the  water-right  lapsed  on  the  ground 
that  no  proper  use  had  been  made  of  it.  The 
prooeedings  showed  that  there  was  no  present 
mtention  on  the  part  of  the  applicant  to  use 
the  water-right  for  mining  o^ratibns.  In  an 
a|^licati<Mi  to  review  the  decision  of  the  Com- 
minioner  of  Mines,  Held,  that  he  had  rightly 
exercised  his  discretion.  HoUifu  v.  Com- 
miuioutr  of  Minea.  453 

Ifineral  contract— Minor  interested 
—  Confirmation  by  Court  —  Maater^s 
report— Practice.— A  testator  bequeathed 
the  farm  Donkerhoek,  in  extent  645  morgen, 
to  his  minor  son  and  to  the  petitioner,  who 
was  one  of  the  minor'H  guaiilians.  Tlie  peti- 
tioner, as  co-owner  of  tiie  property,  and  the 
other  guardians  on  behalf  of^  the  minor  gave  a 
provisional  mineral  lease  of  it,  whereby  the 
lessee  acquired  the  right  to  prospect  for  three 
years  at  yearly  rentals  rismg  from  £300  to 
£700  with  the  option  of  purchasing  all  mineral 
ri^ts  for  £50,000,  ana  the  Court  was  now 
adced  to  confirm  the  said  contract  so  far  as  the 
minor  was  concerned.  The  applicant  furnished 
a  valuation  by  a  sworn  appraL<9er,  in  which  the 
latter  stated  tliat  he  considereil  the  contract 
fsir  and  reasonable ;  but  he  did  not  produce  a 
report  by  a  mining  expert,  as  this  would,  he 
alleged,  involve  great  expenf>e.  Tlie  Master 
reported  that  though  the  teniis  of  the  proposed 
contract  appeared  to  be  beneficial  to  the  minor, 
he  could  not  recommend  its  conliniiation  by 
the  Court  in  view  of  the  fact  that  no  mining 
expert  had  reported  on  the  value  of  the  mineral 
rights.  Htld^  tlmt  the  Court  lia^l  power  to 
confirm  the  contract  although  the  Master  had 
not  recommended  it,  and  although  a  report 
had  not  been  obtained  from  a  mining  expert. 
Ex  parte  Wolmarans.  38 

Mineral  contract  —  Option  to  pur- 
obaae— Company  floated  to  acquire 
Tighta  under  mineral  contract.— The 
plaintiffs  ceded  to  the  defendant  their  rights 
under  certain  prospecting  contracts,  which 
incloded  tlie  option  to  purchase  the  minerals 
during  their  currency.  In  consideration 
thereof  the  defendant  paid  a  certain  sum  in 
cash  :  but  it  was  provided  that  he  or  his 
assigns  should  pay  to  the  pUintiffs  or  their 
assigns  as  further  consideration  the  sum  of 
£32,000  in  cash  or  fully  paid-up  shares  (or 
half  in  cash  and  half  in  shares,-  at  the  option 
of  the  plaintiffs)  in  any  company  which  might 
be  floated  to  acquire  the  rights  ceded,  namely, 
the  rights  acquired  from  the  owner  of  the 
faunis,  the  aforesaid  cash  and  shares  or  shares 
to  be  paid  simultaneously  with  the  flotation 


of  such  company.  The  clause  in  the  deed  of 
cession  then  prooeeded  as  follows :  '*  But  it 
is  plainly  understood  that  the  appearer  of  the 
other  part  shall  have  the  right  to  form  a  pros- 
pecting syndicate  or  company  with  the  object 
of  proving  and  testing  the  said  farms  without 
imposing  such  liability. "  In  the  event  of  such 
first-mentioned  company  being  floated,  it  was 

Srovided  that  the  £32,000  should  be  paid  when 
lie  option  was  exercised.  The  defendant 
ceded  all  his  rights  to  the  R  Syndicate,  which 
was  subsequently  registered  as  a  company 
with  limited  liability.  The  plaintiffs  con- 
tended that  upon  such  registration  the  con- 
sideration of  £32,000  became  due,  and  they 
claimed  tliat  amount.  Under  its  trust  deed 
the  powers  of  the  syndicate  were  ver^  wide, 
but  the  Court  found  that,  though  it  had 
acquired  the  ri|;[ht  to  exercise  the  option  of 
purdiase,  its  primary  object  was  to  exploit 
and  prospect  the  properties.  Held,  that  the 
effect  of  the  proviso  was  to  place  a  prospect- 
ing company  in  the  same  position  under  the 
cession  as  the  defendant,  and  to  suspend  lia- 
bility to  pay  the  £32,000  until  the  exercise 
of  the  option  ;  that  the  R  Syndicate  was  not 
**  a  company  floated  to  acquire  the  rights 
ceded,"  and  tliat  therefore  the  plaintiffs  could 
not  succeed.    JVallaeh  and  Lorgne  v.  Ballantyne, 

530 

Mineral  contract— ReffiBtration  in 
Diverse  Akten— Not  nonce  to  world 
—  Innocent  purchaser  not  bound.  — 
Registration  of  a  mineral  contract-  in  the 
register  of  Divene  Akten  in  the  Deeds  Office  is 
not  constructive  notice  to  the  whole  world. 
Accordingly  such  registration  is  not  sufficient 
to  bind  an  innocent  purchaser  of  .land  over 
which  a  mineral  contract  conferring  only  rights 
III  pertouam  has  been  granted  by  the  vendor. 
Jiontpoort  Miking  and  K$taU  Syndicate,  Ltd., 
v.  Jacobs.  105 

.  Mineral  contract— Words  — 
"  Kraal "  -  "  Landery  "  -  Meaning.  - 
The  plaintiff,  who  had  granted  the  defendant 
a  prospecting  contract  over  his  farm,  claimed 
that  tlie  latter  was  not  entitled  to  prospect 
within  certain  enclosure  and  lands,  aucf  he 
relic<l  on  a  clause  in  the  contract  which  ex- 
cluded all  existing  kralen  and  landeryen  from 
mining  o])erations.  The  enclosure  in  question 
consiHtcd  of  about  ten  morgen  of  grouiul  with- 
out water  and  surroundc<i  bv  a  stone  wall, 
and  the  defendant  contended  that  it  was  a 
kamp  and  not  a  kraaL  The  lands  had  lain 
fallow  for  a  period  of  one  year  at  the  date 
of  the  contract  Held,  (1)  that  in  deciding 
whetlier  an  enclosure  was  a  kraal  or  a  kamp 
the  UHC  to  which  it  was  put  should  be  taken 
as  the  test ;  that  a  kraal  was  an  enclosure 
used  solely  for  the  purpose  of  confining  stock, 
chiefly  at  night ;  whereas  a  kamp  was  used  for 
enclosing  stock  depasturing  in  it  so  as  to  en- 
able them  to  run  and  live  there,  if  necessary 
day  and  night.  (2)  That  landery  meant  lan<l 
broken  \i\t  and  u  «ed  for  agricultural  pnqtoses 
whether  irrigated  and  enclosed  or  not,  and 
that  such  land  did  not  cease  to  be  landery 
merely  because  it  hail  lain  fallow  for  a  year, 
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in  the  a>>Hence  of  proof  that  the  URe  of  it  for 
a^rictiltunil  punMwieH  ha«l  lieen  definitely  aban- 
donetl.  Broiikhortt  v.  Aherfeldy  Diamond  De- 
veloping Co,,  Ltd.  All 

Mineral  lease  and  option  oontract— 
Cession— Position  of  cessionary.— H 
by  notarial  contnu^t  leaHed  from  B  (with  an 
option  of  purchaning)  the  mineral  rightB  of  a 
certain  farm,  in  extent  1570  mor^^n.  The 
contract  was  not  registereil  against  the  title. 
By  notarial  (lee<l  H  mled  to  K  one-half  of  his 
risht,  title,  and  interest  in  and  to  the  contract 
ofleaAe.  Subneqnently  it  wan  discovered  that 
B  wju»  owner  of  only  a  portion  of  the  farm,  in 
extent  622  morgen.  R,  on  being  mied  for  the 
balance  of  the  anionnt  due  under  the  eension, 
contended  that  he  wiia  entitetl  to  a  pro  rata 
abatement.  No  action  had  been  inBtitute^l 
against  li  for  Hpecitic  performance  of  the  leane 
or  for  damagen.  Hetd^  that  R  had  acriuireil 
not  one-half  of  the  mineral  rights  leased,  but 
only  one-half  of  H'n  rights  under  the  contract 
of  lease,  f.^.  one-half  of  H's  ri^ht  of  action 

Xinst  B  ;  that  by  the  cession  R liad  obtained 
rights  so  bought,  ami  stood  iu  H*8  shoes  to 
the  extent  of  one-half,  and  that  he  was  there- 
fore liable  for  the  full  purchase- price.  Craw- 
ford V.  Rood,  670 

Proolamation  No.  12of  1901— Mine- 
ral option  oontract— Payment  under 
reservation— Biffht  to  reclaim  rentals 
not  yet  due.— On  the  20th  Febmary,  1899, 
the  defendant  grante<l  a  mineral  option  con- 
tract over  his  farm  for  a  |>erio<l  of  hve  years. 
The  rentals  were  to  l>e  paid  yearly  in  ailvance, 
and  if  not  paid  on  the  flue  dates  the  contract 
was  ifMo  facto  to  lie  null  ami  void.  The  rent 
for  the  first  year  was  paid  tii  the  signing  of  the 
contract,  and  that  for  the  second  year  in  July, 
1902.  In  Maifh,  1903,  the  plaintiff  naid  the 
rentels  for  the  tliinl,  fourth  ami  fifth  years, 
reserxing  to  itself  all  rights  under  any  l)aw  or 
Proclamation  then  in  force  or  which  might 
thereafter  be  promulgated,  and  reserving  the 
ri^lit  to  recover  so  much  of  the  amount  as 
mi^ht  thereafter  Im  found  to  have  l)een  over- 
paid. The  plaintiff'  now  sue<l  for  the  repay- 
ment of  the  amountn  paid  for  the  fourth  and 
fifth  years,  it  being  admitte<l  that  by  virtue  of 
Proclamation  No.  12  of  1901  the  seixind  year 
of  the  contractt  did  not  liegin  to  nm  till  the 
10th  December,  1902.  The  defendant  con- 
tended that  these  payments  were  by  operation 
of  the  Proclamation  to  be  allotted  to  tlie  years 
beginning  the  10th  December,  1904,  and  end- 
ing the  10th  Decemlier,  1906.  Held,  that  the 
plaintiff  company  was  eiititlecl  to  succeed. 
nitwatertrand  Land  and  Exploration  Co,,  Ltd,, 
V.  Secthling,  761 


MINORS. 

iSec  JitoES  AND  Minerals  [Uineral  Contract), 


MISREPRESENTATION. 

See  Contract. 


MORTGAGE. 

See  Insolvency  [Costs). 

See  PARTNER.SIIIP. 

See  Provisional  Sentence. 

Covering  bond— Advanoes  by  bank 
—Bills  of  exchange  accepted  by  mort- 
gagor and  discounted  by  mortoagee. 

— F  paAAed  a  general  bond  in  favour  ofa  wank 
to  cover  all  moneys  lent  or  to  be  lent  and 
advanced  and  all  other  debt<(,  present  bs^  well 
am  future,  ariHing  from  or  on  account  of  one 
or  more  promiAHory  notes,  chequen,  drafts, 
acknowledgments  of  debtA,  ovenlrafts,  jus- 
counts,  or  otherwise  howsoever.  Certain  bills 
of  exchange  were  drawn  by  X  in  Holland  on 
F  payable  to  the  onler  of  the  bank.  These 
bills  were  discounted  by  the  bank  and  act«p|od 
by  F  payable  at  his  ofii(;e^  Held,  that  the 
bank  was  entitleil  to  claim  the  amounts  due 
under  the  bills  as  a  preferent  claim  under  tbe 
bond.  Netherlands  Hani:  v.  Liquidators  of 
Samuel  Frank  <0  Co, ,  Ltd,  554 


MUNICIPALITY. 

See  Land. 

See  Pound  Laws. 

Bye-laws -Promulgation  by  refer- 
ence—Ordinance No.  68  of  1903,  see. 
46.— Sec..  45  of  Onlinance  No.  58  of  1»I3  pro- 
videa  that  municipal  bye-laws  to  have  the 
force  of  law  nmst  l>e  submitteil  for  the  ap- 
proval of  the  Lieutonant-Govemor,  and  if 
approved  must  be  published  in  the  Gasctle. 
Certain  model  bye-!aws  were  publisheil  in  the 
Gazette  as  having  been  approved  of  by  the 
Lieutenant-Governor  without  reference  to  any 
particular  nmnicipality,  and  it  was  notified 
that  they  would  be  applied  to  any  muni- 
cipality which  might  desire  to  adopt  them. 
In  the  same  issue  of  the  Gamtte  appeared  a 
notice  tliat  the  laeutenant-Governor  luid  been 
pleased  to  approve  of  the  adoption  by  the  P 
municipality  of  these  bye-laws,  as  publishetl 
under  the  former  notice.  The  bye-laws  were 
only  referred  to,  and  not  again  set  out  in  the 
latter  notice.  Held,  that  such  promulgation 
by  reference  was  not  a  due  promulgation 
either  under  sec  45  of  the  Ordinance  or  under 
the  common  law,  aiul  that'  the  bye-laws  in 
question  had  not  the  force  of  law  in  the  P 
municipality.  Umail  Amod  v.  Bieierthurg 
Municipality,  821 
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Elections  —  Voters'  roll  ~  RsTidng 
advocate-Powers  of  Ordinance. No. 
38of  1903,Beos.  17,  18  and  19.- Under 
sec  19  of  Uitlinance  Na  38  of  1003  the  powen 
of  the  advocate  appointed  thereunder  are  con- 
fined to  the  decision  of  objections  to  naaien 
already  appearing  on  tlie  votern*  li^t  and  of 
elainiji  to  oe  enrolled  by  persons  whone  name** 
liare  been  omitted  therefrom  ;  and  therefore 
he  cannot  oouMider  an  application  by  a  voter 
duly  registered  in  one  wanl  to  have  uiii  name 
tnnsferred  to  anotlier.  Btr  SMITH  and  CuR- 
LEWIS,  J.J.,  Bristowe,  J.,  diasenting.  van 
MeuAnrg  and  Othfn  v.  Tovn  Council  of  Pretoria. 

846 


MUTUUM. 

Intereet-**n8Ur7.~-Whether  interent  ix 
n»arioai}or  not  deiienUM  upon  the  circumKtanceH 
of  each  caNe.  Where  a  plaintiff  hail  Ktijmlateil 
for.intereKt  at  the  rate  of  £5  for  a  loan  of  £Go 
for  *one  month,  and  the  defendant  faileil  to 
prove  that  the  interef«t  was  extortionate  under 
the  circnnifttanceH,  the  Court  enforcerl  the 
contract    ReuUr  v.  Yai€$.  855 


NATIVE  OOMMISSIONER. 
See  Magistrate's  Court  {Jurisdiction). 


plaintifT.  The  plaintiff  attempted  to  turn  the 
comer  lietwecn  the  kerb  and  the  trolley,  and 
in  HO  doinjT  came  in  contact  with  the  hind  wheel 
of  the  trolley.  The  jud;^  at  the  trial  lield  that 
the  plaintin  knew  m  Hulficient  time  that  the 
trolley  wax  not  ^oing  to  keep  its  proper  .Hi«ie ; 
that  Uiere  luul  l>een  ample  time  for  him  to  diM- 
monnt  and  wait  till  the  trollev  hail  paM.se<l ; 
tliat,  instead  of  doing  thin,  hehatichoNen  to  take 
the  rink  of  paHning  it,  and  tliat  the  accident 
hatl  therefore  lieen  cAuaed  by  IiIm  contributory 
n^Iigence.  Held,  on  appeal,  that  the  finding 
on  the  quention  of  n«^ligence  waH  an  inference 
from  the  fac^tM ;  that  the  driver  of  the  trolley  luul 
been  groKRly  negligent  in  going  round  a  corner 
on  the  wron<r  side  of  the  road  at  ho  high  a  rate  of 
■peed  and  also  in  not  looking  in  front  of  him, 
and  that  the  plaintiff  liad  not  been  guilt^r  of 
Mttch  contributor}'  negligence  as  to  ilLHeiititle 
him  to  Hucceeil.     Boughey  v.  Dredell,  :)94 


NEGOTIABLE  INSTRUMENTS. 

See  Company  {Share  CertificateM). 


OPTION. 
See  Mines  and  Minrrals. 


NEQLiaENOE. 

See  Sheriff. 


Contributory  neffliffenoe.— T 
a  plea  of  oontributory  nei^igence  an  i 


ORDER  IN  OOUNOni. 

Order  in  Council  of  15th  September,  1002, 
secH.  3  and  4.     See  Rot>d  v.'  Waltaeh,  251 


I.— To  ftUHtain 

^     _„_„_     J  an  a  defence 

to  a  chum  for  dtaatLfgen  in  respect  of  an  injury 
eauecl  by  the  negligence  of  the  defendant,  it 
must  be  shown  tliat  but  for  the  nea^ligence  of 
thepUmtiffthe  injury  would  not  have  taken 
fwce— in  other  words,  that  the  negligence  of 
the  plabtiif  wan  the  proximate  cause  of  the 
weident    A  man  who,  owing  to  the  negligence 
of  another,  finds  himself  in  a  position  of  im- 
minent danger  cannot  be  hela  guilty  of  con- 
tnbntoiy  n^ligenee  merely  because  in  such 
u  ememney  he  does  not  act  in  the  best  way  j 
to  avoid  the  dancer.    The  plaintiff  sued  in  | 
»e  witwatersrand  H^h  Court  for  damages  , 
for  injuries  sustained  in  a  collision  with  the 
defendant's  trolley.    The  plaintiff  was  coming 
i>P  t  street  on  his  bicycle  when  the  trolley 
^vned  into  that  street  from  another  running  ' 
it  light  angles  thereta    The  trolley  was  going  j 
>f  ,the  rate  of  eight  miles  an  hoar  on  the  wrong 
wie  of  the  road,  and  the  driver  did  not  see  the  I 


ORDINANCES. 

Ordinance  No.  1 1  of  1902,  acc.  10.     See  mn  Hyn 

Gold  Mines  Estate,  Ltd. ,  v.  Frames.  982 
— ^^o.  12  of  1902.     See  Olivier  v.   IVessels. 

2.V> 
No.-  23  of  1902,  sec.  38.     See  Director  uj 

Customs  V.  ateigiHauH.  651 
Na   23  of  1902,  sees.    2  and   52.     See 

Director  o/ Customs  v.  Steigmaun.  999 
No.  32  of  1902,  sec.  46  (a).     See  Hank  v. 

Rex.  .%>1 
No.  32  of  1902,  sec.  56  (7).     See  Platnauer 

v.  Rex.  979 

No.  .32  of  1902,  sec.  57.    See  Leon  v.  Rex. 

781 
No.  32  of  1902,  sec  57.    See  Reid  and 

Stewart  v.  Resf,  t$60^ 


51 


ORDINANCES— PATENTS. 


62 


OrdinAAoe  No.  32  of  1902,  neet.  i8  and  60.    Su 

Rex  V.  Stephamis  and  Jacob,  002 

No.  32  of  1002,  B6CB.  57  and  61.    See 

Fiare  v.  Bex.  40 

No.  32  of  19U2,  tooft.  67  and  68.    See  Havee 

and  Hayee  v.  Rex,  883 

No.  1  of  1903,  sec.  23.    Su  Hayes  and 

Hayce  v.  Rex,  383 

No.   1   of   1903,  Mc   167.     See  Bex  v. 

Schapiro  and  Salhnan,  356 

Na  1  of  1903,  Mcs.  234-236.    See  Jonee 

V.  Bex,  890 

No.  19  of  1903.  Su  Aaron  v.  Johannes- 
burg Municipality,  696 

No.  19  of  1903.    Su  Johannesburg  Muni- 

cipaiUy  v.  Transvaal  Cold  Storage, 
Ltd,  722, 730 

No.  38  of  1903,  MCfl.  17,  18  and  19.    Su 

van  Bensburg  and  Others  v.  Town 
Council  of  Pretoria,  846 

No.  51  of  1903.    See  Malcolm  v.  Commis- 

sioner  ofBaihmys,  947 

No.  58  of  19a3, 060.  45.    See  Ismail  Atnod 

V.  Pietersburg  Municipality,  321 

No.  65  of  1903,  sec.  6.    Su  Analo-French 

Navigation  Coal  Estates,  Ltd,,  v.  Retfis- 
trar  of  Deeds,  657 

No.  6  uf  1904,  nee.  4  (6).    See  Bex  v. 

Montgomery,  780 

No.  12  of  1904,  sec.  5.    See  Betief  and 

Grierensteyn  v.  Bex,  63 


PARTNERSHIP. 

iS^e  Insolvency. 

Fiduoiary  relationahip  —  Purobaae 
of  land  for  laying  out  township  — 
SubBequent  purchase  of  further  inte- 
rest by  one  partner.— The  plaintiff  and 
the  defendant  jointly  purchased  three  undi- 
vided fourtlifl  of  a  piece  of  land,  with  the 
object  of  either  theniRelves  laying  out  a  town- 
ship or  of  forming  a  company  to  do  ao.  The 
management  of  the  venture  was  left  in  the 
hands  of  tlie  defendant.  He  necureii  the 
release  of  the  land  from  a  usufruct  and  also 
purchased  the  share  of  the  fourth  joint  owner. 
lie  then  hatl  the  whole  piece  of  land  surveyed 
and  subdivided  into  erven,  which  were  sold  at 
public  auction,  and  out  of  the  moneys  so 
received  he  paid  the  bulk  of  the  purchase-price 
of  the  fourth  undivided  share.  The  defendant 
now  claimed  that  he  had  acquired  the  one- 
fourth  for  his  own  benefit  and  on  his  own 
account  with  the  knowledge  of  the  plaintiff. 
Held,  that  so  far  as  the  carrying  out  of  the 
objects  of  this  joint  purchase  was  concerned 
the  plaintiff  and  the  defendant  were  in  the 
position  of  {partners ;  that  the  defendant  was 
not  leffallv  justified  in  acquiring  the  fourth 
share  n>r  fiis  oWn  benefit  without  the  know- 
ledge of  the  plaintiff;  that  upon  the  facts  he 
must  prima  facie  lie  considered  to  have  ac- 

auired  it  on  account  of  the  partnership^ ;  that 
lie  onus  of  establishing  that  he  had.  with  the 
eonC(th«nce  of  the  plaintiff,  aoquhred  it  for  Ui 


own  benefit  was  on  the  defendant,  and  that  on 
the  facte  he  had  £uled  to  do  so.  Ford  t. 
Abererombie,  878 

Mortgage  bond —General  dause— 
Subsequent  change  in  membership  of 
partnership.  —  A  firm,  oonsisting  of  two 
partners,  passed  a  mortgage  bond  inlavonr  of 
the  plainuff,  speciaHv  nypotheeating  certain 
private  propertjr  of  tne  pfutners  ana  contain- 
ing a  general  clanse  operating  on  the  movable 
assets  oi  the  firm.  Thereafter  a  third  partner 
was  admitted.  The  new  partner  M^reed  with 
the  plaintiff  that  the  latter  shoola  have  the 
same  preference  over  his  share  of  the  partner- 
ship assets  as  it  already  had  over  the  shares  of 
the  other  partners.  No  fresh  bond  was  passed. 
The  estate  of  the  new  partnership  was  there- 
after assigned.  The  deed  of  assiffument  stipu- 
lated that  preferent  crediton  should  be  hrst 
paid.  The  phuntiff  claimed  a  preference  over 
all  the  movable  assets  of  the  new  firm,  or  in 
the  alternative  a  preference  o%*er  the  shares  of 
the  two  original  partners.  Held,  that  the 
admission  of  a  third  partner  constituted  an 
alteration  in  the  identity  of  the  firm ;  tliat  the 
movable  assets  of  the  old  firm  had  vested  in 
the  new  one,  and  that  the  bond  had  no  effect 
over  the  asseto  of  the  latter.  Held,  further, 
tliat  the  agreement  of  the  new  partner  was  not 
sufficient  to  give  the  plaintiff  a  preference  over 
the  assets  of  the  new  firm,  and  that  such  pre- 
ference could  only  be  oonstitated  by  a  duly 
registered  bond  passed  b^  or  on  behalf  of  au 
the  partners  of  tiie  new  firm.  Standard  Bank 
V.  Wentzel  and  Lombard.  828 


PATENTS. 

Deoision  of  Ck>mmis8ioner--JU) 
— Proolamation  No.  22  of  1GQ2, 
15  (6).— Sec  15  (6)  of  the  Patento  Proelania- 
tion  (No.  22  of  1902)  provides  that  either  I^arty 
shall  have  the  right  to  appeal  from  the  decision 
of  the  Commissioner  of  Patents  to  the  Supreme 
Court.  This  provision  does  not  entitle  a  person 
objecting  to  the  grant  of  a  patent  to  appeal 
from  an  order  oi  the  Commissioner  directing 
hun  to  furnish  further  particulars  of  oertain 
grounds  of  his  objection,  or  directing  in  the 
alternative  that  all  reference  to  those  gnmnds 
be  struck  out.  Tlie  decision  referred  to  in 
sec.  15  (6)  is  the  decision  of  the  Conmiissioiier 
on  the  merits  of  an  application  for  a  patent 
—in  other  words,  the  decision  whether  the 
patent  sliall  be  issued  or  refused.  At  the 
hearing  of  an  appeal  from  such  a  dedsioa  the 
Court  may  exercise  the  powers  which  it  is 
entitled  to  exercise  in  regard  to  civil  appeals 
from  courto  of  lesident  magistrates.  Transvaal 
Cluimber  of  Mines  v.  Tucker  and  Henderson.    518 

Oldeotion— Bztension  of  tim»-l^ 
Mmm^tiAn  No.  22  of  1GQ2,  seo.  14.— 
The  Court  has  no  power  to  extend  the  tinse 
prescribed  by  sec  14  of  Proclamation  No.  22 
of  1902  for  lodging  objeetions  to  the  gxast  of 
a  patent.    MeJasslns  Co.,  Ltd.,  t.  Pay.        887 


S3 


PAUPER  SUIT— PRACTICE. 


54 


PAUPER  SUIT. 

Su  Pragtigb  (Ajppeal), 


PETTY  DEBTS. 

Beoovwy  of  petty  debts— Law  No. 
10  of  1807  i»  not  owiMtory.— Law  No. 
10  of  1807  does  not  affect  the  rigliw  of  a  8aitor» 
whoHe  claim  does  not  exceed  £15,  to  inntitnte 
an  mction  in  the  ordinary  manner  for  recovery 
of  snch  claiui.    Amoldi  v.  Moolman,  481 


PLAOAAT  OF  CHARLES  V, 
1640. 

See  PRESCRipnoN. 


PLEADING. 
See  Practice. 


PLEDGOR  AND  PLEDGEE. 

Inoorporeal  riffht  —  Cession  —  Un- 
registered long  lease— Biffht  of  reten- 
tion.—To  oonfititate  a  valid  pleilge  of  an 
incorporeal  right,  the  ri^ht  nini«t  ho  ceded  hy 
the  pledgor  and  vested  in  the  pledgee  to  hold 
as  eeearity  for  the  debt  In  certain  clasms  of 
eontnaet  the  law  may  require  the  coRHion  to  be 
evidenced  in  a  particalar  way,  bat  as  a  jgeneral 
rale  no  particular  form  of  words  need  he  need 
to  effect  a  cession,  and  it  may  be  effected  either 
Terbally  or  by  a  written  instrument.  Where, 
however,  the  evidence  of  the  right  to  be 
pledged  is  contained  in  a  written  instrument, 
wliicli  records  it,  theright  cannot  be  completely 
ceded  unless  the  instrument  is  delivereii  to  the 
cemiionary.  An  unregistered  lease  in  hvgum 
UmpuM,  being  valid  inter  parte;  but  not  against 
particuUur  succeeson  or  creditors  of  the  lessor 
without  notice,  does  not  confer  on  the  lessee  a 
Jim  til  re,  but  only  a  Jm  u<  penonam,    '  The 


interest  of  such  a  lessee  can  therefore  be 
validly  pledged  by  mere  cession  witliout 
reinstration  coram  lege  loeu  A  creditor  has  a 
rigtit  of  retention  over  a  thing  pledged  in 
respect  of  a  fnrtlter  li<|uid  debt  accrued  due 
whilst  the  pledge  reuiains  in  force ;  but  this 
right  exists  only  against  the  debtor,  and  can- 
not be  maintaineu  against  his  creaitors.  A 
pledgee  is  also  entitled  to  be  recompensed  the 
necessary  expenses  incurred  by  bim  in  the 
preservation  of  the  property  pledged,  and  lias 
a  right  of  retention  in  respect  of  tiie. amount  of 
these  expenses  both  against  the  pledgor  and 
his  creditors.    Stnith  v.  FarreUy^i  tnuUe.    940 


POUND  LAWS. 

Municipal  pound  —  Animals  tres- 
passing outside  area  of  municipality 
—Damages.— The  appellant  sued  the  res- 
pondent in  the  magistrate's  court  for  the  sum  . 
of  £0,  being  damages  claimed  for  the  wrongful 
impounding  in  the  Boksbuig  municipal  pound 
of  the  appellant's  horse  in  respect  of  a  trespass 
outside  the  area  of  the  nmnicipality.  Tlie 
pound  in  question  luid  been  established  by 
the.  Health  Board  of  Boksburg,  and  subse- 
quently taken  over  by  the  mnuicipality  of  that 
place;  it  was  not  a  Government  pound.  JfeU, 
reversing  the  decision  of  the  magistrate,  tluit 
an  animal  trespassing  in  a  place  outside  the 
municipal  area  could  not  be  Imlly  sent  to  a 
purely  municipal  pound  ;  that  the  respondent 
was  nable  to  the  appellant  in  damages  occa- 
sioned by  his  wrongful  act;  and  tnat  such 
damages  were  represented  by  the  amount  paid 
to  the  pound-master  to  release  the  horse. 
Tennant  v.  Ryan,  483 


PRACTICE. 

Sec  Arrest. 

See  Costs. 

See  Deeds  Office. 

See  Insolvency  (Tnutee). 

See  JURlSDici'fON  {Judgment), 

See  Mines  and  Minerals. 

See  Petty  Debts. 

See  Purchase  and  Sale  {Speeijio 
Performance), 

See  Sheriff. 


Appeal  from  High  Court— Appellant 
conBned  to  record.— In  appeals  from  the 
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Hii^h  Court  the  ap|»e11ant  Ih  confined  to  the 
recunl  an  it  wtandx,  and  if  he  wishes  to  rely  on 
any  foctw  not  recorded  by  the  jadjj;e  in  tlie 
court  below  he  um^t  have  the  record  amended. 
Brickmnn'a  Trustee  v.  Tfansveuil  Warehouse 
Co,,  Lid,  548 

Appeal  from  Hiffh  Court— Bemittal 
of  record  for  ftirtner  inveetigation— 
Proclamation  No.   14  of  1902.— The 

(/ourt  has  no  power  under  Proclamation  No. 
14  of  19CI2,  in  an  appeal  from  the  Hiuh  Court, 
to  remit  the  record  to  the  court  below  for 
further  inventti^ation  of  the  (;a8e  where  the 

Sirtitts   do   not  ctm^ent   to   mich    a   courne. 
riekmati's  Trustee  v.  Transvaal  Warehouse  Co,, 
Ltd.  548 

Appeal  from  O.B.C.  High  Court- 
Ordinance  No.  12  of  190^— An  a] 


from  the  Hi^h  Court  of  the  Orange  Kiver 
Colony  had  ali'eady  been  noted  wlien  the 
Ktatute  in  that  colony  which  constituted  the 
Supreme  Court  of  the  Transvaal  a  court  of 
appeal  from  the  decipions  of  the  said  Hiffh 
Court  wa8  repealed  ;  but  the  TranHvaal  Ordi- 
nance (No.  12  of  1902)  giving  the  Supreme 
Court  juriwlictioii  to  hear  cuch  appeals  liad 
not  been  repealed.  Heldf  that  as  tne  appeal 
was  pending,  and  the  appellant  had  already 
acquired  a  nght  to  prosecute  it  here  when  the 
rejiealiiiK  statute  was'paxMed  in  the  Orange 
River  Colony,  the  Court  wan  boun<l  to  hear 
it,  more  eMpecially  in  view  of  the  provisions 
of  sec.  16  of  the  Orange  River  Colony  Onli- 
uance  No.  3  of  1902.     Olivier  v.  Wesielt,      235 

Appeal-^In  forma  pauperis.— A  suitor 
M'ho  lias  obtained  leave  to  sue  tnfomia  pauperis 
in  the  fii-st  instance  should  apply  anew  if  he 
wishes  to  a^>peal  in  formd  jxtuperit,  Ujwn 
such  application,  which  shouhl  be  made  to  the 
full  Court,  the  Court,  will  consider  the  re(M>rd 
and,  if  a  pi-iinA  facie  ground  for  allowing  an 
appeal  be  shown,  a  rule  nisi  will  l)e  issued 
calling  on  the  respondent  to  show  cause  why  ! 
leave  to  appeal  as  a  pauper  should  not  l>e 
granted,     bhaw  v.  Johnston,  988 

Appeal— Judge  in  Chambers  — Re- 
frisal  of  interdict  pending  auction  — 
Rule  No.  91— Proclamation  No  14  of 
1902,  sec.  22.— Where  a  judge  in  Chambers 
hud  refiiHCil  an  interdict  pending  action,  Held, 
that  tliis  was  a  Knail  order  within  the  meaning 
of  sec.  22  of  Proclamation  No.  14  of  1902,  and 
that  there  was  a  right  of  appeal  fnnii  such  a 
decision.     CarUt  v.  UcHz^s  Trustee.  584 

Appeal— Time  allowed  for  prosecu- 
tion—Rule of  Court  No.  06.— An  apixjal 
from  u  i-ourt  of  i*esident  magistrate  must  Ix; 
duly  jiroseciitetl  within  six  weeks  from  the 
date  of  the  judgment.  Where,  owing  to  the 
vacation,  tliere  is  no  sitting  of  the  Court  of 
A]i]>cul  within  that  period,  tlio  appeal  should 
lie  set  down  for  hearing  on  the  first  appeal  day 
of  the  ne.xt  term.     Kok  v.  Kock^t  Executon. 

232 


Appeal  to PriyrCounoil—Jud^rme^t 
for  payment  of  monev  — Execution 
stayed— Proclamation  Ko.  14  of  19Q2, 
sec.  39— Or^er  in  Council  of  the  15th 
September,  19Q2,  sees.  3  and  4.— On  an 
application  for  leave  to  appeal  to  the  Privy 
Cfouucil  against  a  judgment  orrlering  the  ap- 
plicant to  ])ay  a  sum  of  money,  tJie  Court 
granted  leave  to  appeal,  but  stayed  execution 
subject  to  the  usual  security.  In  deciding 
whether  in  similar  applications  it  will  stay  exe- 
cution ornot,  the  Court  will  consider  the  real  and 
substantial  justice  of  the  matter,  and  may  take 
into  account  all  the  circumstances  surround- 
ing each  particular  case.     Rood  v.  Wallach. 

257 

Citation— Defendantnot  cited— Pro- 
ceedings null  and  void.— Where  l^gal 


Eroceedings  are  initiateil  against  a  partv,  and 
e  is  not  cite«l  to  appear,  they  are  null 
void,  and  upon  proof  of  invalidity  the  decision 


mav  be  disregarded  without  the  necessity  of 
a  rorinal  order  setting  it  aside.  Lewis  A 
Marka  v.  MiddeL  291 

Costs— Qovemmentofflcial- Magis- 
trate's Court.— The  clerk  of  a  magistrate's 
court  refuse<l  to  sign  and  issue  a  summons 
ten<lered  to  him  by  the  applicant,  a  law  agent 
practising  in  the  said  court,  on  the  ground 
that  the  defendant  should  be  sued  in  a 
periodical  court.  The  applicant  thereupon 
applied  to  the  Court  for  an  order  directing 
the  clerk  to  issue  the  summons.  After  notice 
of  the  application  had  been  ser\'ed  on  him,  the 
clerk  consented  to  issue  the  summons,  but  re- 
fused to  pay  the  ih)s^  incurreil  by  the  ajiplicant 
in  making  the  application.  Held,  tliat  it  was  a 
purely  aiiininistrative  matter,  the  clerk  liaving 
refused  to  exercise  a  power  which  the  law 
retiuiretl  him  to  exercise,  and  that  the  appli- 
cation must  lie  granted  with  costs.  Coetxee- 
St  room  K$tateaud  G.M.  Co.  v.  Regittrttr  of  Deeds 
(tl9(»2]  T.S.  216)  distinguisheil.  Kleinenberg  v. 
Clerk  of  Court,  Pirtersburg,  90 

Deeds  Office— Registration  against 
title— Right  in  personam— Proclama- 
tion No.  10  of  1902,  sec.  3.- A  notarial 
contract  conferring  only  rights  in  personam 
cannot  Ijc  registere<l  in  the  Deetls  Office 
against  the  title  of  the  land  to  which  it  may 

;  refer,  even  with  the  owner's  consent.  Sec  3  (/) 
of  Proclamation  No.   10  of  lWf2  does  not  em- 

.  uower  the  Court  to  authorise  the  Registrar  of 
Dcetls  to  register  against  the  title  of  property 
a  notarial  contract  which  couhl  not  l>e  so 
registered  under  the  common  law.     Hollins  v. 

i  Registrar  of  Deeds.  604 

!  Discovery— Doctrine  of— Rule  No. 
52— ReftLSfikl  to  disclose  documents.— 

.  The  Court  refuse*!  an  a]>plication  to  coni|>e1  a 
defendant  to  make  discovery  of  certain  agree- 
ments an«l  corresjiondence  with  a-  thinl  party 
where  the  defendant  swore  that  the  documents 
ill  (|uestion  were  not  relevant  to  the  issue,  and 
it  was  not  apparent  that  they  fonned  part  of 
Ids  case.  Tiie  doctrine  of  discovery  discussed. 
May  <C  Co,  v.  Meyer,  Ltd,  278 
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Foreira  judcrment  —  Ma^strate's 
court —Provisioned  sentence-— A  resi- 
dent  ma^tnite  has  power  to  grant  jndginent 
on  a  forei^ni  jn<l«^iicnt  for  an^  amount  within 
htH  onlinaiy  jariM.lictlon.  Where  a  foreipi 
jnd«rinent  w  Hned  upon,  the  courts  of  tliiM 
countiy  will  not  inquire  into  the  ineritn  of 
the  casie  except  on  some  kucIi  ii^und  an 
tliat  the  foreip)  court  had  no  jurisdiction, 
or  that  the  defendant  >%'as  never  served  with 
the  pn)ceHs,  or  that  the  jnd^ment  was  fhiudu- 
lently  obtained.  A  defendant  in  an  action 
fonmled  on  a  forcijL^n  jud<;inent  in  resiicct  of  a 
note  ^ii<pled  by  him  may,  in  support  ot  a  claim 
in  reconvention  pniying  for  a  declaration  an 
to  the  st&Us  uf  the  accounts  lietween  the 
{Nirties,  cuveriiig  a  htcrieR  of  transactions  of 
vliick  the  note  8ue<l  upon  formed  part,  rely 
upon  and  lead  evi<lence  of  facts  which  lie  could 
not  set  up  in  defence  to  the  action  on  the 
foreign  jad<rnieiit.     Jqjfe  v.  Salmofi.  317 

Governor  or  judgre— Leave  to  sub- 
gcena-Notioe  -Rule  of  Court  No.  67 
U)).— Where  application  is  made  under  Rule 
No.  57  (6)  for  leave  to  snbptjcna  the  Governor, 
Lieutenant-Governor,  or  one  of  the  ju4l<;e8 
of  the  iSupreuic  Court,  notice  of  such  appli- 
cation should  )>e  given  in  the  case  of  the 
Governor  or  Lieu tenant-(  Governor  to  the  At- 
torney-General, and  in  the  case  of  a  judge  to 
tlie  Ke<astrar  of  the  Court.  8uch  leave  will 
not  Ije  granted  unless  it  is  shown  that  the 
evidence  required  cannot  as  effectually  be 
given  by  some  other  witness.     Ejt  parU  A  a  mn . 

487 

Interdict— Order  of  court  — Third 
party— Notice  by  attorney.— Where  M, 
an  an(;tioneer  who  Lad  received  instiiictions 
to  Mell  certain  shares,  was  informed  by  the 
attorney  of  T  that  an  order  of  court  ha<f  been 
obtained  directing  that  these  shares  should  be 
held .;»  aceurity  for  costs  by  his  client,  and  M 
replieil  tliat  he  would  require  the  authority  of 
hn  principal  before  witlidrawing  the  shares 
from  Nale,  HiU^  that  T  was  justified  in  apply- 
ing to  the  Court  for  an  intenlict  restraining^ 
the  auctioneer  from  selling  or  disposing  of  the 
MliAres.  MeikU  v.  South  African  Trade  ProUe- 
tio^  Society  and  Trust  Co.  04 

Jurisdiction  of  Witwatersrand 
High  Court— Chancre  of  venue— Proc- 
lamation No.  14  ori9Q2,  sec.  29.— The 
plaintiff,  who  resided  in  Johannesburg,  issued 
uimmonN  in  the  Supreme  Court  against  the 
defendant,  who  resided  in  Volksrust,  in  an 
action  based  on  a  contract  for  the  sale  of 
wiares  which  hail  been  made  and  was  to  be 
pcrfomieil  in  the  former  town.  The  defendant 
had  chosen  domicilium  citandi  et  execittandi  in 
Johannesburg,  and  applied  under  sec.  39  of 
l*rochittiation  No.  14  of  1902  for  change  of 
venue  to  the  Witwatersrand  High  Court,  the 
plaintiff  consenting.  Heid,  that  as  the  contract 
wa»  made  and  huA  to  be  perfomieil  in  Johan- 
nesburjj,  the  High  Court  ha<l  jurisdiction  in 
rojpect  of  the  cause,  and  the  appUcatio?  .vas 
accordingly  granted.    Fraser  v^.  Lee,  377 


Pauper  suit  —  SherifTa  feae  and 
chargres  —  Rule  No.  88  —  Volksraad- 
besluit,  art.  1209,  of  the  dlst  July, 
1889.— The  88th  Rule  of  Court,  prohibiting 
advm^tes,  attorneys,  and  other  ofhc-ers  of  the 
court  from  charging  fees  to  pau^ier  suitors,  does 
not  apply  to  the  Sheriff  or  his  deputies. 
Volksraadbesluit,  art.  1209,  of  the  3ist  July, 
1889,  recommending  that  the  Government 
should  pay  the  Shen1T*8ontof  pocket  expenses 
in  pauper  suits,  is  merely  a  fiscal  administrative 
direction,  and  waa  not  inten«led  to  have  the 
effect  of  a  general  law  giving  deputy -sheriffs 
a  right  to  claim  their  cxijenses  from  the 
Ivovcnnncnt.  It  is  therefore  not  binding  upon 
the  present  Government.  Kngelhreeht  v.  The 
Sheriff,  615 

Pleading  —  Declaration  embarrass- 
ing—Alternative  counts— Exception 
— Rule  No.  28.— A  declaration  contained  two 
counts.  The  first  was  liased  on  the  allegation 
that  at  various  dates  the  plaintiff  had  entnisteil 
to  the  defendant  certain  goo<ls  for  sale  as  his 
agent,  and  that  the  defendant  had  ntit  duly 
accounted  for  the  proceeds.  The  praver  was 
for  an  account  of  all  such  sales  and  for  pay- 
ment of  the  balance  due.  The  alternative 
count  alleged  a  Hale  and  delivery  of  the  same 
goods  on  the  same  dates  by  the  [ilaintiff  to  the 
defemlant,  anil  a  failure  to  pay  the  full  'price. 
The  prayer  was  for  payment  of  the  balance  of 
the  purchase-price.  The  defendant  excepted 
to  the  deidaration  as  bsing  vague  and  emnar- 
rassing.  Held^  that  the  counts  were  based  on 
statements  of  fact  sufficiently  separate  and  dis- 
tinct to  satisfy  Rule  No.  28,  that  the  frame  of 
the  declaration  did  not  endiarrass  the  defend- 
ant, and  that  therefore  the  cxceution  must  be 
dismissed  with  costs.     Joo$te  v.  tioth,  451 

Pleadingr-  Irrelevant  matter— 
Striking  out— Exception— Rule  No. 
36.  —Where  iiTelevant  facts  are  intro<luce<l 
into  a  plea,  the  proper  course  is  to  apply 
umler  Rule  of  Court  Pfo.  35  to  strike  out  the 
irrelevant  matter,  even  if  that  should  involve 
the  destruction  of  the  whole  plea.  Where, 
however,  the  plaintiff  admits  the  facts  .set  out 
in  the  plea,  but  challenges  the  con<^lusion  of 
the  defemlant,  the  plea  must  be  attacked  by 
way  of  exception.  Ferret ra  Deep,  Ltd.^  v. 
Olver  ([19a3]  T.S.  80)  explaine<l.  The  plaintiff 
suetl  for  the  purchase-price  of  certain  wheat. 
The  defendant  company  a<lmitte<l  the  sale, 
price  and  «lelivery,  out  denied  its  Itabilitv. 
The  plea  then  went  on  to  state  that  it  was  the 
duty  of  the  plaintiff  to  deliver  good  sound 
wheat  fit  for  human  food  ;  that  he  had  faile<l 
in  this  duty,  and  that  the  wheat  had  been 
rejected  by  the  party  to  whom  the  defendant 
in  its  turn  ha<i  hoM  the  same.  Held,  that 
when  wheat  is  sold  there  is  no  implied  con- 
dition that  it  is  fit  for  human  food,  and  that 
therefore,  in  the  absence  of  any  allegation  of 
this  beiu}^  a  condition  of  the  contract  or  of 
there  being  a  notice  to  the  ])laintiff  of  the 
purposes  for  which  the  wheat  was  bought,  the 
allegations  as  to  jihiintiffs  duty  and  the  un- 
fitness of  the  wheat  must  be  struck  out  as 
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irrelovant     Champion  v.  J,  D,  CeUien  <t  Co., 
Ltd.  788 

PleadiDff— Jurisdiction— Exception. 
— Ex  jfacie  »  declaration  it  appeared  tiiat  tlie 
plaintiff  was  resident  in  the  Cape  Colony  and 
the  defendant  in  Nata),  and  there  was  no 
allegation  of  any  fact  which  would  give  the 
Court  jurisdiction.  The  defendant  excepted 
to  this  declaration  as  not  showing  on  the  face 
of  it  that  the  Court  had  jurisdiction.  Held, 
that  the  Court  wm  justified,  in  the  absence  of 
an  allegation  to  the  contrary,  in  presuming 
that  the  plaintiff  and  defendant  being  both 
repideut  outside  the  jurisdiction  were  also 
domiciled  beyond  it,  and  that  the  exception 
was  well  taken.  Leave  was,  however,  granted 
to  amend.     Crowder  v.  Crowdrr.  227 

ReTiew— Forty-eifirht  hours'  notice 
—fiunday— Sec.  41  of  Proclamation 
No,  21  of  1902. -Where  the  forty-eight 
hours*  notice  given  by  an  appellant  to  the 
Crown  in  terms  of  sec.  41  of  iToclamation  No. 
21  of  1902  was  objected  to  as  insufficient, 
on  the  ground  that  the  period  of  the  notice 
included  a  Sunday,  Held,  that  for  the  pur- 
poses of  calculating  the  period  of  such  notice 
Sunday  should  be  reganfed  as  an  ordinary 
day.  Objection  accordingly  overruled.  Rex  v. 
EMn.  431 


Berldce  of  process— Order  of  court. 
— The  service  otprocess  of  the  Court  is  by  law 
directed  to  be  made  bjr  the  Sheriff  or  his 
deputies,  for  whom  he  is  responsible ;  leave 
refused  to  a  pauper  suitor  to  serve  orders  of 
court  himself.     Kngelbrecht  v.  2"he  Sheriff.   615 

Sheriff— Pees  — Writ  withdrawn— 
Bules  of  Court  Nos.  67  (a),  GO  (a).— 
A,  having  obtained  judgment  in  the  Supreme 
Court  against  B,  took  out  a  M'rit  of  execution, 
acting  under  which  thedeputy-Hlieriff  attachecl 
certain  soods  of  B.  Subsequently  the  writ 
was  withdrawn  at  the  instance  of  A.  The 
deputy-sheriff  sued  B  for  his  fees.  Held,  that 
he  could  not  succeed  as  against  B,  but  nmst 
look  to  A,  the  plaintiff  in  the  original  action, 
at  whose  instance  he  had  acted.  Deputy- 
Sheriff  of  Pretoria  v.  Silverthorne  db  Brown, 

491 

Tender— Costs  of  collection— Letter 
of  demand.— A  tender  by  a  debtor  before 
summons  need  not  include  the  costs  of  the 
letter  of  demand  or  the  costs  of  collection 
charged  l)y  the  cre<litor's  attorney.  Smith  d: 
Peirie  v.  van  der  Mence.  777 

,  Tender— In  ftdl  settlement— Condi- 
tionaL — A  valid  tender  made  before  action 
brought  protects  the  defendant  s^rainst  any 
liability  for  costs  if  no  more  tlian  the  amount 
tendered  is  ultimately  aM'anled.  A  tender  to 
be  valid  must  be  unconditional.  B  sued  A  for 
£94.  A  admitted  some  of  the  items  claimed 
and  tendered  £46  in  full  settlement.  B  refused 
to  accept  the  tender  on  tlie  ground  that  it  was 
conditioned  on  its  being  at^eepted  in  full  settle- 
ment.   The  action  proceeded,  and  the  magis- 


trate gave  judgment  in  favour  of  B  for  £46 
with  coets.  In  an  appeal  on  the  quesUon  of 
eoets,  Held,  that  the  tender  was  conditional, 
and  that  the  judgment  of  the  magistrate  was 
tlierefore  right.  African  Aaricitltttral  a$ul 
Finance  Corporation,  Ltd.,  v.  "BaugHenan.   635 


PRESORIPTION. 

Sale  of  sroods  by  retail— Placaat  of 
4th  October,  15fi).-Tlie  Placaat  of  4th 
October,  1540,  is  in  force  in  the  Transvaal, 
and  under  sec.  16  thereof  a  debt  for  the  pur- 
chase-price of  merchandise  ter  tlete  geleverd  is 
prescribed  in  two  years.  Tlie  accou  nt  attached 
to  plaintiffs'  summons  showed  that  the  amount 
claimed  was  the  price  of  two  suits  and  twelve 
collars  which  ha<l  been  purchased  live  yearn 
previously.  The  defendant  excepted  on  the 
ground  that  ex  facie  the  summons  and  the 
account  the  debt  was  prescribed.  The  plain- 
tiffs tendered  evidence  that  the  transaction 
M'as  in  fact  a  wholesale  one,  but  the  magis- 
trate rejected  the  same  and  upheld  the  excep- 
tion. Held,  on  appeal,  that  as  the  account 
showed  clearly  tliat  the  debt  was  for  coods 
ter  sUte  geleverd  the  magistrate  was  right  in 
upholding  the  exception  without  hearing  any 
evidence.    Loteryman  c^  Co.  v.  Cowie.  599 

Sale  of  sroods  for  consumption— 
Larffe  quantities— Placaat  of  Charles 
v.— -The  prescription  of  two  years  under  the 
Placaat  of  Charles  V  of  1540  applies  to  the 
price  of  goo<ls  bought  and  sold  for  consump- 
tion, and  it  is  immaterial  whether  the  ^[oods 
are  bought  in  large  or  small  quantities. 
SpiUer  v.  Mottert.  934 


PRINCIPAL  AND  AGENT. 

See  Criminal  Procedure. 

See  LiquoR  Laws  {Club). 

Compensatio— Sale  by  a^ent— Un- 
disclosed principed— Debt  due  to  pur- 
chaser by  affent. — Where  the  defendant 
had  purchasedfrom  a  penion  who  Mas  really 
the  agent  of  an  undisclosed  principal,  but  sold 
in  his  own  name  and  acted  within  the  scope  of 
his  authority  in  bo  doing,  and  the  defendant 
had  no  knowledge  of  the  agency,  Held,  that 
the  defendant  was  entitled  to  set  off  a  debt 
owing  to  him  by  the  agent  against  the  pur- 
chase-price claimed  by  the  principal.  Syf9wn 
V.  Brecker.  745 

(General  managrer  —  Good  fledth  re- 
quired—Liability of  general  manager 
to  account  to  principal  for  profits 
acquired  by  means  of  sfifenoy.— When- 
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efer  an  agent  in  tlie  oonrae  or  by  meana  of 
Um  apney  fteqairen  any  profit  or  benefit  with- 
Mi  ine  eonaent  of  the  pnncijpal,  sach  profit  or 
beaafit  ia  deemed  to  be  reeeived  for  tne  prin- 
eipal'ii  aae,  and  the  amount  most  be  aoconnted 
for  and  paid  over  to  the  principal.  In  order 
to  lander  the  af^nt  liable  to  account  for  aaeh 
profit  it  is  not  eaaential  that  it  shonld  arine 
from  tranaactions  falling  within  the  ecope  of 
the  principal's  bnaineea ;  for  the  agent's  lia- 
bQity  ia  band  not  on  the  fact  that  he  has  pre- 
Tentod  the  principal  from  earninc  the  pronta, 
bat  on  his  anty  in  good  faith  to  hand  over  to 
his  employer  every  advantage  directly  or  in- 
directly eonnected  with  the  acency,  save  the 
leanuieration  a^^reed  upon.  Where  one  sus- 
tains any  anch  hdneiary  oblijgation  to  another, 
that  racn  other  is  fairly  entitled  to  his  achice 
and  aenrieea  either  for  the  joint  benefit  of  the 
two  or  the  exrhirive  benefit  of  himself ;  and 
when  the  party  mistaining  such  relation,  in 
riohtion  of  his  obligations  and  duty,  enters 
into  any  anbaidiaiy  contract  with  a  view  to 
his  own  advantage,  all  profits  thus  resulting 
hekmg  to  the  partyfor  wiioee  benefit  he  ought 
to  hare  acted.  The  plaintilT — a  company 
formed  witli  the  object  of  erecting  aim  ex- 
ploiting cold  atorage  chambers  and  plant,  and 
of  doing  all  each  bnainees  as  could  oe  carried 
on  in  connection  therewith,  and  having  the 
power  to  enter  into  anjr  arranffement  for  work- 
up join^y  or  otherwise  with  any  person  or 
eompany  m  anv  business  which  seemed  fit  to 
be  undertaken  by  it — appointed  the  defendant 
to  act  aa  ita  manager  and  repreaentative  at 
Durban,  to  take  chaige  of  ite  property  there, 
and  to  protect  its  interests,  at  a  remuneration 
of  £000  per  annum  and  a  nercentaffe  on  por- 
tion of  tne  profits.  At  this  time  the  I  Uom- 
{any,  who  held  the  contract  for  supplying 
innen  meat  to  the  military  authorities,  had 
entered  into  an  agreement  with  the  plaintiff 
whereby  the  latter  undertook  for  certain  ro- 
mnneration  to  store  and  rechill  so  much  of  the 
I  Company's  meat  as  would  occupy  from  time 
to  tuue  one-half  of  the  plaintilrs  maximum 
storage  room  at  Durban,  Cb  receive  the  meat 
at  its  own  siding,  and  to  handle  it  in  and  out 
of  ita  stores.  While  acting  aa  the  plaintifTa 
manager  the  defendant  in  his  private  capacity, 
withoat  the  penuiseion,  conHcnt  or  knowledge 
of  the  pbuntiff,  arranged  with  the  I  Company 
to  receive  at  Durban  the  whole  of  the  meat 
landed  by  that  company  there,  including  that 
to  be  stored  in  the  plaintiffs  cold  chambers  as 
above  mentioned,  and  to  auperviae  its  due  con- 
veyanee  into  the  buildings  or  into  trucks  for 
tiumport  up  country ;  for  these  services  the 
defendant  received  from  the  I  Company  |d. 
per  lb.  on  the  amount  thus  hanoied.  In 
cairying  cat  this  contract  for  his  own  advan- 
tage be  uUliaed  the  phuntifi's  staff,  but  he 
we  the  latter  an  allowance  for  the  extra 
vwk  thus  involved.  The  plaintiff  company 
"TOUgbt  an  action  to  compel  him  to  account 
for  and  pay  over  to  it  the  profits  which  he  had 
made  under  the  said  contract  with  the  I  Coni- 
I»ny.  Held:  (1)  That  under  the  above  cir- 
cumstances the  pOHition  of  the  defendant  was 
a  fidadaiy  one,  namely,  that  of  an  agent  and 
Snienl  maoager  who  was  entrusted  with  the 


protection  of  his  principars  interests  and  the 
care  of  its  business,  and  who,  thouj^h  not 
bound  to  devote  all  his  time  to  its  service,  Was 
obliged  in  law  to  observe  the  utmost  good 
faith  towards  his  employer;  (2)  that  the  de- 
fendant's contract  with  the  I  Company  bein|g^ 
one  within  the  scope  of  his  employers  busi- 
ness, intimately  connected  therei\ith,  and  ob- 
tr'.ned  by  him  by  reason  of  the  fact  that  he 
was  at  the  time  its  general  manager,  the  profit 
earned  by  the  defendant  under  that  contract 
was  made  in  tlie  course  and  by  means  of  his 
agency ;  and,  therefore,  that  the  said  contract 
was  one  which  he  ought  to  have  necured  for 
his  principal,  and  the  profits  resulting  from 
which  he  was  bound  to  pay  over  to  it.  IVasa- 
vaal  Cold  Storage  Co,.  Ltd,,  v.  Palmer.  4 

Seoret  agreement  between  anient 
and  third  person— Injury  to  principal 
—Liability  of  third  person—Measure 
of  damages.— Where  a  third  person  fraudu- 
lently induces  an  a«ent  to  deceive  his  principal 
to  the  benefit  of  the  third  person  and  to  the 
detriment  of  the  principal,  lie  is  liable  to  the 
principal  for  any  damages  sustained.  A,  B, 
C  and  D  were  in  partnership  with  reference  to 
certain  claims.  A  sei^ret  agreement  was  en- 
tered into  betM'een  D  and  E,  whereby  it  was 
affreed  that  if  £  succeeded  in  buymtf  the 
clainis  from  the  partnership  he  would  give  D 
one-fourth  of  the  profits  made  on  a  redispoeaL 
At  a  meeting  of  the  partners  D  brought  for- 
M'ard  an  oner  from  E  to  buy  the  claims, 
and  voted  for  a  proposal  to  accept  the  ofler, 
which  proposal  was  carried  by  a  majority. 
£  subsequently  sold  the  claims  at  a  large  pro- 
fit, and  handed  over  to  D  his  share  of  the 
profit  Having  discovered  the  secret  wee- 
ment.  A,  B  and  C  successfully  sued  D  to 
account  to  the  partnership  for  the  profit  re- 
ceived by  him.  A,  B  and  C  now  sued  E  for 
damages  caused  by  his  having  fraudulently 
entered  into  the  secret  agreement  with  D.  and 
Uiereby  having  induced  Uiem  to  part  with  the 
claims.  Held,  that  there  was  a  sood  cause 
of  action.  Held,  further,  that  m  the  ab- 
sence of  any  allegation  of  snecial  damaftS,  the 
damage  for  which  E  was  liable  was  Uie  dif- 
ference between  the  price  at  which  A,  B,  and 
C  were  induced  to  part  with  the  claims  and 
the  price  whicli  tiiey  could  have  obtained 
elsem-liere  for  those  claims  at  the  date  of  the 
sale,  and  that  as  there  was  no  evidence  of  the 
real  value  of  the  claims  at  that  date,  the 
Court  was  compelled  to  ^ve  absolution  from 
the  instance.  Nathan,  Mxchaeli;  and  Jaeuhe  v. 
Blake'' a  Exeeutor$,  026 


PRINCIPAL  AND  SURETY. 

Beneflcium  excussionis  —  Absence 
of  principal  debtor  from,  the  jurisdic- 
tion- ~A  creditor  is  not  obliged  before  suing 
a  surety  to  excuss  the  principal  debtor  if  the 
latter  has  removed  from  the  Transvaal  without 
leaving  any  assets  behind  him.     Wolfton,  v. 
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PRIVATE  BILL. 

See  Statute. 


PRIVILEGE. 

See.  Defamation. 


PRIVY  OOUNOIL. 

See  Practice  {ApitefU). 


PROCLAMATIONS. 

l^roclaination  No.  12  of  4901.  See  WiUcaUrs- 
rand  Lafid  and  Exptoraium  €o.,  LttL^ 
V.  Ncethlvig.  761 

No.  8  of  1902.    See  Juta  v.  Civil  Cotuis- 

itioner  of  Pretoria.  593 

No.  8  of  1902,  sec.   13  (I).     See  AJriean 

Farma,  Ltd.,  v.  Begistrar  ofDeeda,     50 

No.  8  of    1902,  Hec8.    29   and   30.     See 

Shakinovsku  v.  Latcson  and  Smtdoteitz. 

.')26 

:  No.   10  of  19(>2,  Bee.  3.    See  Hollins  v. 

Registrar  of  Deeds.  604 

No.  14  of  1902.     See  Brichnan's  Trustee 

Transraal  Warehouse  Co.,  Ltd,     548 


22. 


See  Carlis  v. 

584 
See  Eraser  v. 

377 
See  Rood  v. 

•257 
See  Dexter  v. 

243 


No.   14  of   1902,  »*ec. 

Hertz's  Trustee. 
No.   14  of  19:j2,  «ec.  29. 

Lee. 
No.    14  of  1902,   8CC.   39 

Wallarh. 
No.  19  of  1902,  Hec.  5  (/). 

lirr. 
No.  21  of  19<)2,  Hec.  12  (a)  (2).     See  van 

Wvk,  Burger  and  Nefdt  v.  Dgkcnnan. 

913 
No.  21  of  1902,  sec.  26.     See  Ex  parte 

Lnris  db  Marks.  281 
No.  21  of  19(»2,  sec.  36.     Sec  Rex  v.  Jantje 

and  Others.  49 
No.  21   of  1902,    sec.    41.    See  Rex   v. 

EMn.  431 
No.  22  of  1902,  »eo.  14.     See  Molassine  Co. , 

Ltd.^  V.  Pay.  o'U 
No.  22  of  19C')2,  sec.  15  (6).     See  Trans^ 

vaal  C/uimber  of  Mines  v.  Tucker  and 

Henderson.  518 
No.  28  of  1902,  sec.   42.     See  Re  Estate 

Pretorius.  65 

. No.  36  of  1902,  sees.  34  and  42.     See  Ex 

imrtc  Taylor's  Curator.  497 


PROMISSORY  NOTE. 

See  Magistrate's  Court. 
See  Provisional  Sentence. 


PROVISIONAL  SENTENCE. 

See  Magistrate's  Court. 

See  Practice  {Foreign  'Judgment), 

Acoommodation  note— Proof  on  in- 
solvent estate  of  payee— Liability  of 
maker.— The  plaintiff  bank,  the  holder  for 
value  of  an  accommodation  note  maile  by  the 
defendant  in  favour  of  A,  and  negotiated  by 
the  latter,  applied  for  provisioniu  sentence. 
A  had  deposited  with  the  bank  certain  shares 
an  security  for  his  general  liability  and  an- 
other note  specially  to  secure  the  ope  sued 
upon.  After  tluit  note  fell  due  A  became 
inuolvent,  and  the  plaintiff  proved  on  his 
eiitate  for  the  amount  of  the  note,  and  as 
required  by  the  Insolvency  Law  placed  a 
value  upon  the  securities  held  by  it.  Tliat 
value  would  have  been  sufficient  to  cover  the 
note  and  all  A's  other  liabilities  to  the  bank  ; 
but  the  latter  had  not  in  fact  taken  over  the 
securities,  although  it  liad  been  given  the 
option  of  so  doing.  Held,  that  as  the  plaintiff 
had  not  taken  over  the  securities,  ana  as  the 
defendant  liad  not  shown  tliat  the  bank's 
claim  had  been  compromised  or  discharced  in 
some  other  way,  the  plaintiff  was  entitled  to 
provisional  sentence.  Standard  Bank  v.  John 
Williamson.  557 

CoverinfiT  bond— Security  for  over- 
draft.—Application  for  provisional  sentence 
I  on  a  covering  bond,  which  contained  an  ac- 
I  knowledgment  in  the  usual  terms  of  the  de- 
'  fendant's  indebtedness  in  the  amount  fixed  by 
the  bond,  and  a  renunciation  of  the  exception 
non  nmneratae  pecuniae.    The  condition  ol  the 
bond  was  that,  if  the  defendant  should  pay  all 
debts  due  or  to  be  due  bv  him  to  the  mort- 
gagee, the  bond  should   oe  null  and  void ; 
;  otherwise  it  should  remain  in  fofce.     There 
,  was    nothing   to   show    wliat   was   actually 
owing.     HtM,  that  provisional  sentence  must 
be  refused.     Standard  Bank  v.  Perl,  768 

I  Taxed  bill  of  oosts— Attorney  and 
client— More  than  one  attorney  on 
the  record. — A  granteil  a  power  of  attorney 
em}>owering  B  &  C,  a  finu  of  attorneys  at 
Pretoria,  and  D  &  £,  a  firm  of  attorneys  at 
Johannesburg,  jointly  and  severally  to  act  for 
him  in  a  certain  action  instituted  oy  him,  in 

.  whiuli  eventually  no  order  was  made  as  to 

,  coMts.  Work  was  done  and  fees  were  dis- 
burHeil  in  connection  with  the  action  by  each 
of  the.se  finus  acting  iiulependently  of  each 

.  other;  and   certain   of   the   pleadings   were 
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»^l  by  meiuliers  of  both  firnift.  B  v^  C  nab- 
mittetl  for  taxation  a  joint  bill  including  their 
ovn  fees  and  dinbunenientrt  an  well  as  those 
of  D  &  K  A  objecteil  to  the  bill  bein^  taxed 
in  this  way,  bnt  the  Taxing  Manter  dinallowed 
tlie  objection.  B  &  C  now  mieil  for  proviHional 
sentence  on  the  bill  as  taxed.  A  oppoee<l,  and 
alleged  that  he  had  a  good  defence  m  regards 
90  mueh  of  the  bill  as  relateil  to  charges  nuule 
b^  D  /:  E.  Held,  that  B  &  C  were  not  en- 
titled to  sue  for  the  fees  and  ilishnrseinentK  of 
D  &  K  acting  independently  and  not  as  the 
agents  of  B  &  C,  and  that  provisional  sentence 
iiinst  be  refused  with  coKt*<.  By.  consent,  how- 
e^-er,  provisional  sentence  waw  <niititeil  for  the 
aiDOont  of  tiiat  part  of  the  bill  i^nnixting  of 
the  fees  and  disbursenients  of  B  &  C.  Rcfux  d; 
Jaeotut  V.  Aaron,  1002 


PUBLICATION. 
See  Municipality  {Bye-law$). 


PUBOHASE  AND  SALE. 

See  Company  {Share  Certificatee). 

See  Landlord  and  Tknant. 

See  Patknts. 

See  PRK.SCKIITION. 

See  Pkincipal  and  Aoknt  {CompenBath). 

Damacres— Loss  caused  bj  defect  in 
article  sold— Actio  redhibitoria— Bx- 
preas  warranty. — Where  a  vendor  has  sold 
an  article  with  a  defetrt  of  which  he  had  no 
actual  or  implied  knowlcdj^e  nt  the  time  of 
tlie  Kale,  tlie  piindia-ner,  though  he  may  recover 
the  parelui?(C' price  by  the  actio  irdhihitoriay 
cannot  hold  the  vendor  liable  for  the  dania<;e 
Mtt.4ained  in  conKe<|uence  of  Mueh  defect ;  the 
fact  that  the  vemlor  exprex^ly  warranted  that 
the  article  sohl  wuj«  free  fix>ni  any  defect  doen 
not  afleet  the  fpicstion.  The  defemlant  nold  to 
the  plaintifl*  ten  cowm,  which  he  warranteil  to 
be  ]Hjrfectly  nound  and  free  from  diweaHe  or 
infection.  At  the  time  of  the  Male  the  defendant 
believeil  tliat  the  warranty  \ciui  correct,  and  did 
not  know  that  the  cowk  were  infectetl ;  but  a  few 
day»  afterwardH  they  deveh)tietl  Khodesian  tick 
fever,  an«l  comniunicateil  the  diMeane  to  other 
mttle  of  the  plaintiff  ninqin<^  on  the  latter'^ 
fanii.  A  nund)er  of  mucIi  cattle  dietl,  an  ditl 
aU  tliuKe  pnrclitLsed  fnim  the  defendant  except 
on&  The  plaintifT  sued  for  the  return  of  the 
[rarcliase-pricc  of  the  cowh  which  had  dieil, 
tml  also  lor  damages  calculated  on  the  value 


of  hb  own  cattle  which  hail  dieil  from  the 
infection.  Hcldt  that  thouj^h  the  plaintitt' 
waH  entitled  to  a  refund  of  the  purchatte- 
price  of  the  cowh,  yet  as  the  defendant  hail 
no  knowle<l;(e  that  they  were  not  healthy 
when  he  hoM  them,  he  wu.-<  not  liable  for  the 
damageH  can.*<ed  to  the  plaiiititf  by  their  infec- 
tion.    Ercumug  v.  HHsttciPti  Executor.  205 

Delivery— Failure  to  deliver  within 
reasonable  time— Ri^rht  of  purchaser 
to  repudiate  contract.  -The  apiiellanti*, 
a  JohanntMbur^  hrm,  ordered  70,<J(X>  bags 
through  the  local  a<^nt  of  the  reMpon<leuts, 
wlio  carried  on  buHincxH  in  Ireland.  The 
Court  found  on  the  facts  that  no  date  of  de- 
livery had  been  agree<l  ui>on,  but  that  the 
onler  was  an  urgent  one,  and  Hhould  have 
been  executed  within  a  reasonable  time.  The 
Y>a^  were  not  tendered  until  six  months  after 
the  date  of  the  onler,  an«l  one  month  of  the 
delay  was  directly  attributable  to  the  negli- 
gence of  the  respondents'  iigent.  Jietween 
the  dates  of  the  onler  ami  of  the  tender  the 
appellants  maile  no  demand  for  delivery,  and 
took  no  other  steps  to  place  the  respondentn 
in  ntotn ;  they  waited  till  the  goods  were 
tendered,  and  then  refuse<l  to  accept  them  on 
the  ground  that  the  resiKmdents  ha<l  failetl  to 
make  delivery  within  ii  reasonable  time.  Held, 
cm  appeal,  reversing  the  decision  of  the  magis- 
trate, that  delivery  hail  not  been  tendered 
within  a  reasonable  time,  and  that  the 
appellants  were  entitled  to  wait  till  the  gootU 
were  ten<lered  and  then  repudiate  the  contract 
on  that  ground.  Federal  Tobavvo  Workn  v. 
liarron  dt-  Co.  483 

Ijand— Failure  of  seller  to  deliver 
portion  —  Actio  quanti  minoris  — 
DamafiTOS*  —  The  dei-laration  alleged  that 
the  defendant  had  ailvertistMl  and  sold  to  the 
plaintiff  for  the  sum  of  £dfK)  a  certain  plot  of 
ground.  No.  3  Avondale,  Pietoria,  descrilieil 
on  tlie  plan  usetl  at  the  sale  as  mejisuring 
117  ft.  byTill  ft.  ;  that  the  defendant  had  only 
tiunsferrwl  a  portion  of  the  land  sold,  and  was 
unable  to  <lelivcr  the  remaining  extent  owhig 
to  the  existence  of  a  public  right-of-way,  and 
claimed  £'3iJ0  as  the  ditterence  l>etween  the 
purchase- price  and  the  value  of  the  gnmnd 
transferred.  The  defendant  tendered  £7.^  with 
costs.  As  a  further  count  the  declaration 
alleged  that  Ruljsequently  to  the  sale  the 
defendant  had  {tointed  out  the  pegs  of  the 
whole  plot  sold,  that  when  transfer  was  jiasscd, 
though  the  diagram  attaclie<l  thereto  sliowoil 
tliat  the  portion  thereby  traiisferrwl  was  only 
77  ft.  by  5C>  ft.  in  extent,  the  defendant  no|^- 
lected  to  alter  the  ]>egs  and  inform  the  plaintitt' 
of  the  fliscrejiancy.  After  obtaining  transfer 
with  diagram  attache<l,  the  plaintiff',  l)eing 
still  under  the  impression  that  the  transfer 
passed  title  to  the  whole  plot,  put  up  out- 
buildings on  the  portitm  not  transfen*ed, 
which  was  planne<l  to  Ije  the  bm'kj'anl  to  a 
house  which  he  hail  erected  on  the  giouna 
actually  deliveretl.  Having  had  to  remove 
the  outbuildings  and  cui-tail  Ins  house,  he 
alleged  that  he liad  suffered  damages,  and  that 
,  such  damageu  were  caut<ed  by  the  defendant's 
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failnre  to  transfer  tlio  remaining  extent.  To 
this  count  the  defendant  excepted  on  the 
gronnd  that  it  was  bad  in  law,  as  it  disclosed 
no  ground  of  action.  Held^  that  it  was  the 
duty  of  the  plaintiff  to  have  examined  the 
transfer  deed,  and  that  as  he  could  by  so  doing 
have  ascertained  that  the  full  extent  had  not 
been  transferred,  and  thus  have  avoided  the 
damages  complained  of,  the  defendant  could 
not  be  held  liable  for  such  ilamages.  -Bird  v. 
Carlis,  687 

Land— Ixuniffloient  tender— Breach 
of  oontraot— Damages— Measure  of 
damaffes  when  vendor  ftdle  to  deliver 
— Bvidence— Oontract  in  writing  may 
not  be  varied  bv  parole  evidence.— 
On  the  30th  May,  1902,  the  plaintiff  gave  the 
defendants  an  option  in  writing  to  purchase 
"his  portion"  of  the  farm  Cy&rfontein,  the 
price  oeing  fixed  at  £105  per  niorgen,  and  the 
ground  being  guaranteed  tree  from  and  nnen- 
cumbered  by  any  leases  or  servitudes  what- 
ever. The  defendants  exercised  their  option 
on  the  23rtl  December,  1902.  The  plaintiff 
was  at  the  time  the  registered  owner  of  an 
undivided  portion  of  the  said  farm  in  extent 
about  70  uiorgen  ;  but  he  had  previously  ceded, 
though  not  yet  transferred,  a  portion  of  his 
said  sliare,  8  morgen  in  extent,  to  a  co-owner. 
Though  the  defendants  at  the  date  of  the 
contract  were  not  aware  of  the  exact  extent 
of  the  portion  they  were  purcluising,  there 
was  no  proof  that  they  knew  tliat  8  moiven 
were  to  oe  deducted  from  it,  or  that  they  had 
acquiesced  therein  and  agreed  to  accept  the 
remaiuinu  62  morgen,  and  liad  thus  waived 
their  riglit  to  demand  transfer  of  the  full 
extent  of  the  ^und  originally  bought  by 
them.  The  plaintiff  did  not  tender  transfer 
until  nine  months  after  the  sale,  namely,  in 
September,  1903,  when  he  tendered  transfer 
of  02  morgen  only  ;  the  defendants  thereupon 
repudiated  the  sale  on  the  ground  that  the 
plaintiff  had  failed  to  give  transfer  within  a 
reasonable  time.  The  plaintiff  sued  for  pay- 
ment of  the  purchase-price  of  the  02  moigen 
at  £105  per  moigen,  tenderin|(  transfer  thereof. 
Held,  that  when  the  plaintiff  sold  "his  por- 
tion," those  words  meant  the  portion  h( 
o^yned,  namely,  the  70  morgen  registered  in 
his  name;  tliat  under  the  circumstances  of 
this  case  the  tender  of  the  02  morgen  was 
not  a  substantial  fulfilment  of  his  contract, 
and  therefore  that  the  plaintiff'H  claim  hail 
failed,  the  defendants  being  fuller  entitled  to 
avail  themselves  of  a  defence  which  they  had 
not  put  forward  originally  as  a  j^ound  for 
repudiating  the  contract,  and  which  in  fact 
had  only  come  to  their  knowled^^  a  few  davs 
before  the  trial.  Where  the  plaintiff  sought 
to  lead  evidence  to  hIiow  tliat  at  the  time  of 
the  granting  of  the  option  the  purchasers 
knew  that  the  said  8  morgen  had  been  made 
over  and  were  about  to  l>e  transferred  to  one 
of  his  co-owners,  Held,  that  a»  the  woitis  **  his 
portion "  were  not  ambiguouH,  but  clearly 
meant  *'  liis  regintered  portion,"  no  evidence 
oouid  be  Hllowed  to  explain  those  words,  and 
that  inaxmuch  as  the  evidence  in  question 
would  toud  to  y&ry  a  written  document  whose 


meaning  was  clear,  it  waa  inadmissible. 
Where  the  vendor  baa  failed  to  make  delivery 
and  the  pardiaaer  repudiates,  the  measure  olf 
the  general  damages  whieh  the  latter  can 
claim  for  breach  of  eontvaoi  is  the  differenea 
between  the  ooniraot  price  and  the  real  or 
market  value  of  the  thinff  sold.  The  time  at 
which  this  value  should  be  oaleulated  is  the 
date  of  repudiation  ;  the  purchaser  should 
definitely  repudiate  the  contraot  if  he  wishes 
to  fix  the  date  at  which  the  damages  are  to  be 
calculated,  and  he  b  not  entitled  to  lie  by 
without  taking  any  action  for  an  indefinite 
time  and  then  to  repudiate  and  claim  dama^ 
assessed  on  the  nignest  value  whieh  the  thing 
sold  has  reached  at  any  time  since  the  making 
of  the  contract.  This  rule  implies  to  the  sale 
of  laud  as  well  as  to  the  sale  of  movable 
property.    CtUitn  v.  Papenfus  and  Booth,     78 

Land— Sale  of —Verbal  agreement— 
Purohase-prioe— Porohaser'B  riffht  to 
reclainL— An  owner  of  landed  propernr,  who 
has  entered  into  a  verbal  i^reement  of  sale, 
and  has  on  the  faith  of  tCat  agreement  re- 
ceived the  whole  or  portion  of  tiie  purchase- 
price,  is  not  entitled  to  retain  both  the  mon^ 
and  the  land.  The  pnrcliaser  ii  entitled  to 
reclaim  the  price  whicii  he  lias  paid  if  the  per- 
formance of  the  seller's  inchoate  contract  nas 
become  impossible  or  if  the  latter  has  deliber- 
ately elected  to  retain  the  property ;  a  tender 
by  tue  seller  made  subsequent  to  such  circum- 
stances is  no  answer  to  the  claim.  CarlU  v. 
MeCutker,  917 

Land— Speciflo  jperformanoe— Ten- 
der  of  transfer— Alternative  claim  for 
oanoellation  and  damages.- Where  a 
dee<l  of  sale  of  land  provided  that  the  purchase- 

Srice  should  be  paid  on  registration  of  transfer, 
Teld,  that  the  purchaser  was  not  entitled  to 
insist  on  the  property  being  registered  in  his 
name  before  payment,  but  that  payment  and 
transfer  should  take  place  pari  pauu.  Held. 
further,  that  the  seller  suing  for  payment  of 
the  balance  of  the  purchase-price  as  against 
transfer  was  entitlecl  in  the  altismative,  tailing 
^^'  I  payment  of  such  bahuice  within  a  time  fixed 
f^5  ;  by  the  Court,  to  an  order  cancellinff  the  sale 
and  awarding  him  damages  for  oreach  of 
contract.    Eos  and  Others  v.  Simjtson,        254 

Lease  in  lonflrum  temptfis— Verbal 
sale  —  Proolamation  No.  8  of  1902, 
sees.  29  and  30.— The  provisions  of  Pro- 
clamation No.  8  of  1902  do  not  require  the  sale 
of  a  lease  in  lonquvi  tempun  to  be  in  writing. 
Shakinovaky  v.  Laicson  and  Smulowitz,       326 

Speoiflo  performance— Alternative 
claim  for  damages— Amendment  of 
pleadin^rs.— Where  a  purchaser  sued  for  the 
specific  performance  of  a  contract  of  sale  with 
no  alternative  claim  for  damages,  and  it  ap- 
peared from  the  evidence  that  the  seller  could 
not  give  si>ecific  perfonnance,  as  the  subject- 
matter  of  the  sale  had  subsequently  been  sold 
to  a  thinl  person  who  had  no  notice  of  the 
previous  contract,  the  Court  allowed  the  plain- 
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tiff  to  imead  his  declantion  by  inserting  an 
MUnati^o  claim  for  damiigm.  ShakinavMUff 
T,  LaiOMH  and  SmulmcUz.  926 

perf orxnanoe  —  Delay   of 

f — nifMihlo  "bTT  immhnnnr — Daxna- 

flNM.— Wliflse  a  •eiler  ham  made  default  in 
Uiediii&Tery  of  the  thiiiff  sold,  and  is  in  mora^ 
the  muehiuMry  in  acQition  to  denuuiding 
ipedne  performance,  may,  where  he  has  warn- 
tained  oiunagee  which  the  law  reoognisee  and 
aUowB,  daim  thoee  damages  in  tlie  same 
action.  The  nature  of  the  damages  so  claimed 
siioahl,  howcTer.  be  specially,  stated  in  the 
pleadioga  A  aolil  to  B  certain  plots  of  ground 
mder  eirennietanoee  which  snowed  tuat  A 
most  hare  known  that  they  were  bought  for 
the  purpose  of  resale.  B,  haying  paid  tlie  full 
aaiiiiaee  price  to  A,  resold  the  plots  to  C. 
t>wing  to  the  delay  oJF  A  in  giving  transfer,  B 
coald  not  traniifer  to  C,  who  thereupon  insti- 
tnted  an  action  .to  compel  him.  In  onler  to 
settle  this  action  B,  who  eventually  obtained 
transfer  from  A,  was  compelled  not  only  to 
'*,  but  also  to  pay  C's  costs 
B  now  sued  A  for  the  costs 


give  transfer  to  C,  but  also  to  pay  C's  costs 
already  incurred.  B  now  sued  A  foi 
to  which  he  had  been  thus  put.  Held,  that 
the  coats  of  the  proceedings  taken  auainftt  B 
by  .C  were  the  direct  and  natitral  result  of  A'h 
delay  after  he  knew  that  B  had  resold,  and 
that  B  was  entitled  to  recover  thene  costs  as 
damages  from  A.  SilterUm  EHate*  Co.  v. 
BeUevue  SgndieaU.  462 

BamommvB  condition— Dominium— 
Bonaflde  purchaser.— A  horMc  was  sold 
by  M  to  B  for  £25  on  condition  that  payment 
was  to  be  made  in  weekly  instalments  of  £5, 
the  property  in  the  animal  not  to  pass  till  the 
last  instalment  had  been  paid.  R  paid  off 
£10,  and  then,  having  sold  the  horse  to  8  for 
£90,  absconded.  8  was  a  bonA  fide  purcliaser, 
and  did  not  know  of  tlie  transaction  between 
M  and  K  Beld^  that  no  property  in  the 
horn  had  passed  to  8,  and  that  M  could  there- 
fore recover  the  hone  or  its  value  from  8. 
Held,  further,  tliat  there  was  no  privity  of 
eontrsct  between  M  and  d,  and  tliat  the  latter 
eonld  therefore  not  claim  from  M  the  £10  paid 
by  B.    Martin  and  McElney  v.  Savory.      180 


RAILWAY. 
See  Cbowh. 


BEOISTRATION. 

See  DsBDg  Office. 

See  Landlord  and 'Tenant  {Lease). 

8u  Minks  and  Minbkals. 

Sii  PBACnci  {De$d$  Offlee). 


RES  JUDICATA. 

See  Diagram. 

See  Master  and  Servant. 


RETENTION. 
See  Pledgor  and  Pledgee. 


REVIEW. 

See  MiNEA  AND  MlNERAT^  [Gold  Latr). 
See  Practicf.. 


RULES  OP  COURT. 

Rule  of  Court  No.  28.     See  Jooefe  v.   noth. 

451 
No.  35.     See  Champion  v.  J.  D.  CeUien  <0 

Co.,  Ltd.  788 

No.  52.    See  May  d;  Co.  v.  Mryer,  Ltd. 

278 

No.  57  (6).     See  Ex  parte  Aaron.  487 

No.  59.     See  Uibenguth  v.  Joffe.  234 

No.  67  (a).     See  Depiity-Sheriff  of  Pretoria 

V.  Silverthorne  d-  Brown.  491 
No.  67  (c).     See  Koenig$her§  v.  Trantraal 

Government.  576 
No.  69  (a ).     See  Depu  tij-  Sheriff  of  Pretoria 

V.  Silverthorne  d'  Broxcn.  401 

No.  88.     See  Engelbrecht  v.  the  Sheriff". 

615 

No.  91.     See  Carlit  v.  Hertz't  TrutUe.    584 

No.  95.     See  Kok  v.  Kock'e  Executon.   232 


SECRET  AGREEMENT. 
See  Principal  and  Agent. 


SET-OPP. 

See  Maoisthate's  Court  (Jurisdiction). 
See  PRiNaPAL  and  Agent  (Compensaiio). 
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SHARE  CEBTIFIOATES. 
Sec  Company. 


SHERIFF. 

See  Practick. 

Fees— New  tariff  after  issue  of  writ. 
— A  writ  of  execution  was  p1ace«l  in  the  Iihu«U. 
of  a  deputy 'Hlieriff*,  who  attsUtlietl  \gnonU  there- 
uniler.  At  that  date  tlie  Ue|mty-Hheriff  was 
entitleil  to  feeK  a.M  prestTiliefl  in  Law  No.  12 
of  18!)9.  But  the  Sheriirs  l*rochuuati(m  |>ro- 
vitlcil  that  the  jud^en  of  the  Supreme  (^ourt 
nii<,dit  reiieal,  amend,  and  nupplement  the 
e.\t.stiii;r  tiirifl'.  The  ttiriff  of  fees  Kxetl  liy  I^iw 
No.  12  of  18(19  wan  after  tlie  «late  of  attiu*h- 
nient  rei>eale<l,  ami  a  new  tairiff  hrouirht  into 
o)>eration.  Thereafter  the  writ  was  withdrawn, 
and  the  tleputy-H]ieriff  now  chiimcHl  3  per 
«'ent.  on  the  amount  of  i^ooiIh  attachetl,  tliiM 
liein^  tlie  fee  fixed  by  the  new  tarifl*  on  the 
withdrawal  of  a  writ  in  lieu  of  the  one-half 

t>er  cent,  on  the  face  value  of  the  writ  allowed 
ly  the  repealed  taritf.  Held,  that  at  the 
time  of  the  repeal  of  the  old  tariff  the  Sheriff 
IiikI  acfjuired  no  veMted  right  to  the  fee  of  one- 
half  per  cent.,  thin  being  payable  onlv  on  the 
happening  of  a  contingency  which  might  never 
occur,  and  tliat  he  waM  tiierefore  entitled  to 
the  fee  fixed  by  the  new  tariff.  Natal  Bank 
V.  iJcjmty-Shenf  of  Pntm-ia.  02i» 

'  Nefirlurence— Attachment  of  goods 
of  insolvent— Law  No.  13  of  1805,  sec. 
24-— Bv  w*arrant  of  the  Master  the  Sheriff 
wan  oniere<I  to  attach  the  goodn  of  an  inwl- 
vent.  The  warrant  reached  the  local  deputy- 
sheriff  on  the  9th  November,  and  was  executeil 
by  him  on  the  1 1th,  his  return  stating  tliat  he 
proceeded  to  the  business  premises  of  the 
insiolvent,  that  he  found  all  tlio  stock-in-trade 
removed,  and  that  the  insolvent  informed  him 
that  he  ponseHsed  no  other  goodn.  From  the 
evidence  it  appeared  that  the  insolvent  refuHcd 
to  give  any  information  regartUng  the  goodn 
removed.  As  a  fact  the  goods  had  been 
attached  an<l  removed  by  the  meMsonger  of  the 
magiHtrate*^>  court  some  ten  da3'8  before. 
They  \vere  ailvertiHcd  for  sale  in  the  Qazttu 
of  the  Gtli  November,  and  sqld  on  the  14th  by 
the  mes>engcr,  who  was»  not  aware  of  the 
Hetiuextiation.  The  Sheriff  did  not  know  of 
the  attachment  or  subsequent  sale.  Held^ 
that  there  was  no  negligence  on  the  part  of 
the  Sheriff  rendering  liim  liable  in  damages. 
Jinhhwitz'x  Tr^ttdet  v.  The  Sheriff.  839 


SPEOIFIO  PEBFOBMANOE. 

Sec  Purchase  and  Sale. 

Bnforoement  —  Proof .  of  damage  — 
Contempt  of  court.-^Whera  the  Court 


thinkH  it  right  to  grant  an  alwohite  order  for 
Kpe<^ific  perfonuanc*e  it  will  not  make  an  alter- 
native onlcr  for  damages,  but  will  enforce 
oliedienoe  to  its  decree  by  procree<lingK  for  con- 
tempt if  necesMary.  Where,  however,  daniageN 
are  to  lie  given  in  the  alternative,  they  should 
lie  an  clearlv  proved  by  the  plaintiff  as  any 
other  fiu't  of  his  ca-ne.  Shakinovnky  v.  L^ttnon 
and  Sninfotritz.  326 


STAMP  ACTS. 

See  Adminlstration  ok  K.<rrATEfl 


STAND  LIOENOES. 
See  Minks  and  Minkuai^s  {GM  Latr). 


STAND  TOWNSHIP. 

See  MINE.S  AND  MINERALS  [Gofd  Jaxh-), 


STATE  LANDS. 
See  Land. 


STATUTE. 

Private  bill— Ordinance  No.  19  of 
1903-Validity.  -Onlinance  No.  19  of  1903, 
having  been  introduccfl  into  the  legislature  by 
the  Governmevt^  as  a  public  bill,  and  there 
being  at  the  tiii^no  legislative  rules  providini; 
ior  the  intsoduntioni»f  privateiiiils,  compliance 
with  the  formalities  regarding  private  bills 
presoribe<l  in  the  Royal  Instructions  was  not 
necessaiy.  &'en  if  these  Instructions  had 
been  applicable,  tlie  Ordinance,  liaving  been 
assentecf  to  on  behalf  of  the  Crown,  would 
haVe  been  valid  umler  the  provisions  of  28  & 
29  Vict.  c.  63,  sec.  4.  Annm  r.  Johanntthurg 
Mwiici^iity,  066 
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STOCK  THEFT— VOLKSRAAD  RESOLUTIONS. 
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STOCK  THEFT. 
Ste  Ckiminal  Pbockdure. 


SUMMONS. 

Set  LiqcoB  Laws. 
See  M  aoistratk'k  Court 


SUNDAY. 
See  Practice  (SfvifiB). 


SWAZILAND. 

Incola.  —A  perwn  domiciled  in  Swaziland 
in  not  an  ineola  of  the  TmnBvaal.  Springle  v. 
Mercantile  Asfttnation  of  Swaziland,  163 


TENDEiR. 

See  Costs. 

See  Practick. 
See  Purchase  and  Sale  {Land), 


TRUSTEE. 

See  INSOLVENCV. 


ULTRA  VIRES. 

See  Insolvkncv. 


USURY. 

See  MuTUUM. 


VAGRANCY. 
See  Criminal  PROCEnuRE. 


VALUATION. 

See  Administration  of  Estates  (ImmovahU 
Property), 


VINDIOATIO. 

See  Martial  Law. 


THEPT. 

See  Company  [Share  Certi/caUi). 
See  Criminal  Procedure. 


TIME. 
See  PUUCBASE  AND  Salk  {Delivery). 


TRANSPEJR  DUTY. 

See  Dkkds  Office. 

See  Land. 


VOLKSRAAD  RESOLUTIONS. 

Volksraad  ReM>lution  of  11th  March,  1873, 
art.  36.  Sec  Aaron  v.  Joh^innctbm-g 
Mumcipalify,  090 

of   18th  October,    1881,    art.    127.    .'See 

Aaron  v.  Johannesburg  Municipality. 

096 

of  2nd  June,  1882,  art.  261.     See  Leicis 

d:  Marks  V.  Middel  "291 

of  22nd  July,  188^,  ait.  951.     See  Aaron 

V.  Johannesburg  Municipality.         696 

of   12th  August,   1886,  art.   1419.      See 

Hahib  Motan  v.  Transvaal  Government, 

404 

of   12th  August,    1886,    art.    1422.     See 

Wfiitford^s  Exec utors,  v.  Solomon.     773 

of  6tli  July,  1893.  art.  539.     See  Aai^n  v. 

Johannesburg  Municipality/.    -  696 

, of  Slftt  July,  1899.  art.  1209.    See  Eetgel- 

I  hredkt  V.  The  Sheriff.  615 
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WAR. 

See  Landlord  and  Tenant  (X«a«f). 


WATER-RIGHT. 

See  Minks  and  Minerals. 


WILL. 

Ckxlioil— Interpretation.— The  plain- 
tiff and  his  wife  executetl  a  nintnal  will, 
whereby  the  survivor  was  appointeil  sole 
heir.  Thereafter,  on  the  same  day  and  be- 
fore the  same  witnesses,  they  made  a  codicil 
which  provided  that,  as  vip  to  that  time  no 
children  had  been  liom  of  their  marriage,  the 
defendants,  who  were  their  adopteil  children, 
should  be  their  sole  heirs  in  the  folloMrinff 
manner  :  At  the  death  of  the  first-dying  each 
of  the  defendants  should  inherit  £100  from  the 
joint  estate,  after  which  the  survivor  should 
then  remain  in  undisturbed  possession  of  the 
remaining  assets  of  the  estate  during  his  life- 
time, ana  also  should  have  the  right  of  dis- 
posing freely  of  his  property  to  be  left  after 
death  as  he  might  aeeni  tit.  In  case  both 
tMtators  should  die  without  leaving  another 
testament,  the  two  defendants  should  become 
lawful  heirs  of  the  whole  estate  left  by  the 
testators,  whether  already  in  possession  or  in 
expectancy,  to  the  exclusion  ot  all  other  rela- 
tions. At  the  eventual  birth  of  children  from 
the  existing  marriage  the  testatont  desired 
that  the  defendants  should  inherit  out  of  the 
estate  each  at  least  the  sum  of  £100,  which 
was  to  be  ^id  out  to  them  at  the  death  of 
the  first-dying.  Thereafter  the  wife  died 
leaving  no  children.  The  pUkintiff  contended 
that  he  was  entitled  under  the  codicil,  while 
adiating  his  late  wife's  inheritance,  to  dispose 
either  by  will  or  uUer  vivo$  of  the  balance  of 
the  joint  estate  after  payment  of  the  £100 
bequeathed  to  each  of  the  defendants.  The 
latter,  on  the  other  hand,  contended  that  the 
plaintiff  was  only  entitled  to  the  usufruct  of 
the  iMilance,  and  could  not  dispose  either  by 
will  or  inter  vivoi  of  the  said  balance,  but  that 
at  his  death  they  would  be  entitled  to  succeed 
to  Uie  same ;  or,  in  the  alternative,  that  if  the 


plaintiff  could  dispose  of  his  own  share  of  the 
tialance,  he  was  only  entitled  to  the  usufruct 
of  his  late  wife's  share  thereof,  and  that  at  liis 
death  the  defendants  would  succeed  to  her 
share.  Held,  that  as  the  will  and  the  oodicU 
were  made  on  the  same  day  and  before  the 
same  witnesses,  the  presumption  was  that  the 
two  documents  were  intended  to  be  read  to- 
gether, and  not  tliat  the  codicil  was  meant  to 
revoke  the  will.  Reading  the  two  documents 
in  tliat  way,  the  intention  of  the  testators 
was  that  the  defendants  should  onlv  become 
heirs  when  both  testators  liad  dieu,  and  if 
they  die<l  leaving  no  other  will  or  codicil. 
Until  both  these  conditions  had  been  fulfilled 
the  survivor  had  full  dominium  of  the  property, 
and  could  dispose  of  it  by  will  or  infer  vivoe  ; 
but  if  he  failed  to  make  a  testament,  the 
whole  estate  should  go  to  the  defendanta 
after  his  death,     de  Wet  v.  Brink  and  Steffn, 


Eztrineio  evidenoe  —  Ambiiruity.— 
A  testatrix  beoueathe'.l  to  one  of  her  sons  the 
life  usufruct  of  *'  my  house  on  erf  Na  , 
Muckleneuk,  Hretoria."  At  the  date  of  the 
will  as  well  as  at  the  date  of  her  death  she 
owned  three  houses  on  three  different  erven  in 
Muckleneuk.  Held,  that  extrinsic  evidence 
was  admissible  to  show  which  of  the  three 
erven  was  intended  by  the  testatrix.  He  du 
Freeze  WiU.  826 


WINDINO-UP. 
See  Company.  • 


WORDS. 

<*  Kraal."  See  Bronkhont  v.  Aberfeldy  Dim- 
mond  Developing  Co,,  Ltd.  477 

"Laiidery."  See  Bronkhont  v,  Aber/eU^ 
Diamond  Developing  Co,,  Ltd,  477 

''Selling  or  disposhig."  <See  PUitnauer  ▼. 
Rex,  979 

"Servant."  See  Pietereburg  Steam  Laun^ 
Co.  V.  Sinclair,  flfiO 

"  Worked  or  removed."  See  Colomal  Trea- 
turer  v.  Great  Eaitern  Collieriee,  Ltd.  716 


REPORTS   OF   CASES 


DECIDED  IN  THE 


SUPREME   COURT. 


1904.-VOL  I. 


REX  V.  HYDE  {alias  CAWOOD). 

1904.    Janvary  7.    IiTNES,  CJ. 

Criminal  practiwrB. — Forgery. — Falm  preienoe9,-^Indieiment, 

WhAB  the  aoooaed  wm  foand  guilty  of  forgery  and  uttering  a  forged 
instmment  on  an  indictment  which  charged  him  with  having  com- 
mitted the  crime  of  '^foigery  and  ottering  a  forged  instrument  in 
that  he  obtained  a  certain  sum  of  money  by  false  pretences,"  and 
where  there  was  no  evidence  that  he  had  forged  the  cheque  in 
question,  though  there  was  evidence  that  he  had  committed  theft 
by  means  of  false  pretences,  Hefd,  on  review,  that  the  indictment 
was  meaningless  and  the  conviction  must  be  quashed. 


This  waa  a  oaae  which  came  in  review  before  the  Chief 
JmncB,  as  judge  of  the  week,  from  the  court  of  the  Assistant 
Besident  Magistrate  of  Oermiston. 

The  indictment  charged  the  accused  with  the  crime  of 
"forgery  and  uttering  a  forged  instrument  well  knowing  it 
to  have  been  forged,  in  that  on  the  20th  August,  1903,  he  did 
WTongfullj.iuid.  unlawfully,  falsely  and  maliciously,  obtain  the 
sum  of  £10  from  one  Aubrey.  Murray  of  Oermiston  by  fraudu- 
lently And  ialsely  pretending  to  the  said  Aubrey  Murray  that 
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a  certain  checjue  purporting  to  be  of  the  value  of  £14,  drawn 
by  one  James  Macfariane  on  the  Natal  Bank,  Johannesburg, 
was  a  good  and  available  cheque  and  of  the  value  aforesaid, 
and  did  then  and  there  by  means  of  the  said  false  pretences 
induce  the  said  Aubrey  Murray  to  give  him,  the  said  Hyde 
((dias  Cawood),  £10  on  account  for  the  said  cheque  after  in- 
dorsement by  the  name  George  Cawood ;  and  whereas  the  said 
Lennox  Hyde  (alias  Cawood)  well  knew  that  the  said  cheque 
was  not  a  good  and  available  one  of  any  value ;  that  the  said 
James  Macfariane  had  no  funds  at  the  Johannesburg  branch 
of  the  Natal  Bank  to  meet  the  said  cheque ;  and  the  said 
cheque,  thougli  afterwards  duly  presented  for  payment  at  the 
said  branch  of  the  Natal  Bank,  was  dishonoured."  The  facts 
appear  sufficiently  from  the  judgment. 

IxNEs,  C.J. :  This  case  was  remitted  for  trial  to  the  Assistant 
Resident  Magistrate  of  Germiston.  The  letter  of  remit  specified 
the  crime  with  which  the  accused  was  charged  as  that  of  forgery 
and  uttering  a  forged  instrument  well  knowing  it  to  be  forged. 
The  evidence  shows  that  the  accused  produced  to  the  manager  of 
the  Elandsfontein  Hotel,  Germiston,  a  cheque  for  £14  drawn  on 
the  Natal  Bank,  and  purporting  to  be  signed  by  James  A. 
Macfariane  in  favour  of  George  Cawood  or  order.  The  accused 
told  the  manager  that  he  was  Cawood,  and  indorsed  the  cheque 
in  that  name.  He  asked  that  the  cheque  might  be  cashed,  and 
the  manager  gave  him  £10  on  account.  He  went  away  promising 
to  call  on  the  following  day  for  the  balance.  The  manager's 
suspicions  were  aroused,  and  he  placed  the  matter  in  the  hands 
of  the  police.  It  was  proved  that  James  A.  Macfariane  had  no 
account  at  the  bank,  and  that  the  cheque  was  worthle&s ;  but  no 
evidence  was  led  at  the  trial  which  threw  any  light  upon  who 
had  signed  the  cheque,  and  judging  by  the  iiandwriting  it  would 
hot  appear  to  have  been  signed  by  the  accused.  I  take  it  that 
the  remittal  was  made  "for  forgery  on  the  ground  that  Cawood 
was  a  name  forged  by  the  accused  upon  the  cheque,  and  that 
that  fact  constituted  the  cheque  a  false  document.  It  would 
have  been  simpler,  however,  in  my  opinion  to  have  remitted  on  a 
charge  of  theft  by  means  of  false  pretences,  in  regard  to  which 
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the  guilt  of  the  accused  seems  abundautly  clear.  But  however 
that  may  be,  the  accused  was  brought  to  trial  on  a  charge  of 
forgery  aiid  uttering,  the  particulars  of  which  were  sUtted  to  be 
that  he  obtained  £10  by  means  of  false  pretences.  He  pleaded 
not  guilty,  and  was  found  guilty  and  sentenced  to  six  months* 
imprisoimient  with  hard  labour. 

Now,  I  am  unwilling  to  quash  criminal  proceedings  on  merely 
technical  grounds;  but  this  is  more  than  a  mere  technicality. 
When  a  man  is  charged  with  the  crime  of  forgery  in  that  he 
obtained  money  by  false  pi*etences,  he  is  asked  to  plead  to  an 
indictment  which  is  meaningless,  and  I  cannot  certify  that  such 
a  condition  of  things  is  in  accordance  with  real  and  substantial 
justice.  The  accused  was  clearly  guilty  of  a  crime,  but  the 
charge  has  been  so  framed  in  the  Magistrate's  Court  that  it  is 
impossible  to  uphold  the  decision. 

The  conviction  and  sentence  must  be  quashed. 
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TRANSVAAL  COLD  STORAGE  CO.,  LTD., 
V.  PALMER 

1903,  Novembers;  1904.  January  &    Innes,  CJ.,  and 
Masok,  J. 

Principal  and  ageni,  —  General  wtanager.  —  Good  Jmik  required.  — 
Liability  of  ffen^ral  manage  io  aeeounl  to  principal  Jbr  profitM 
acquired  6y  mcane  of  agency. 


Whenever  an  agent  in  the  oonme  or  hj  meann  ol  the  agency  aeqniret 
any  profit  or  benefit  without  the  consent  ol  the  principal,  radi. 
profit  or  benefit  vk  deemed  to  be  reoeived  for  the  principal's  nse^ 
and  the  amount  must  be  accounted  for  and  paid  over  to  the  prin- 
cipaL  In  ord«r  to  render  the  agent  liable  to  account  for  such 
profit  it  is  not  essential  that  it  shoaki  arise  from  transactions  fall- 
ing within  the  scope  of  the  principal's  business ;  for  the  agent's 
liability  is  based  not  on  the  fsct  that  he  has  prevented  the  prin- 
cipal from  earning  the  profits,  but  on  his  duty  in  good  fsith  to 
hand  over  to  his  employer  every  advantage  directly  or  indirectly 
connected  with  the  agency,  save  the  remuneration  agreed  upon. 

Where  one  sustains  any  such  fiduciary  obligation  to  another,  that  such 
other  is  fairly  entitled  to  his  advice  and  services  either  for  the 
joint  benefit  of  the  two  or  the  exdusive  benefit  of  himself ;  and 
when  the  party  sustaining  such  relation,  in  violation  of  his  obliga- 
tions and  duty,  enters  into  any  subsidiary  contract  with  a  view  to 
his  own  advantage,  all  profits  thus  resulting  belong  to  the  party 
for  whose  benefit  he  ought  to  have  acted. 

The  plaintiff— a  company  formed  with  the  object  of  erecting  and  ex- 
ploiting cold  storage  chambers  and  plants  and  ol  doing  all  such 
business  as  could  be  carried  on  in  connection  therewith,  and  having 
the  power  to  enter  into  any  arrangement  for  working  jointly  or 
otherwise  with  any  person  or  company  in  any  business  which 
seemed  fit  to  be  undertaken  by  it — appointed  the  defendant  to  act 
as  its  manager  and  representative  at  Durban,  to  take  charge  of  its 
property  there,  and  to  protect  its  interests,  at  a  remuneration  of 
X600  per  annum  and  a  percentage  on  portion  of  the  profits.  At 
this  time  the  I  Company,  who  held  the  contract  for  supplying 
frozen  meat  to  the  military  authorities,  had  entered  into  an  agree- 
ment with  the  plaintiff  whereby  the  latter  undertook  for  certain 
remuneration  to  store  and  rechill  so  much  of  tKe  I  Company's  meat 
as  would  occupy  from  time  to  time  one-half  of  the  plaintiff's  maxi- 
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mum  storage  roam  at  DortMUiy  to  receive  the  meat  at  it«  own  siding, 
sod  t6  handle  i^  in  and  ont  of  its  stores.  While  aeting  as  the 
plsintifTs  manager  the  defendant  in  his  private  capacity,  without 
the  permission,  consent^  or  knowledge  of  the  plaintiff,  arranged 
with  the  I  Company  to  leoeive  at  Durban  the  whole  of  tlie  meat 
landed  by  that  company  th^re,  including  that  to  be  stcned  in  the 
plaintiff's  cold  chambers  as  above-mentioned,  and  to  supervise  its 
due  oonveyanoe  into  the  buildings  or  into  trucks  for  transport  up 
country;  for  these  services  the  defendant  received  from  the  I 
Ckmipany  ^  per  lb.  on  the  amount  thus  handled.  In  carrying 
oat  this  contract  for  his  own  advantage  he  utilised  the  plaintiff's 
staff,  but  he  made  the  latter  an  allowance  for  the  extra  work  thus 
involved.  The  plaintiff  company  brought  an  action  to  compel  him 
to  account  for  and  pay  over  to  it  the  profits  which  he  had  made 
under  the  said  contract  with  the  I  Company.  Hdd:  (1)  That 
uider  the  above  circumstances  the  position  of  the  defendant  was  a 
fiduciary  one,  namely,  that  of  an  agent  and  general  manager  who 
was  entrusted  with  the  protection  of  his  principal's  interests  and 
the  care  of  its  business,  and  who^  though  not  bound  to  devote  all 
his  time  to  its  service,  was  obliged  in  law  to  observe  the  utmost 
good  faith  towards  his  employer ;  (2)  that  the  defendant's  contract 
with  the  I  Company  being  one  within  the  scope  of  his  employer's 
bosiness,  intimately  connected  therewith,  and  obtained  by  him  by 
resson  of  the  fsct  that  he  was  at  the  time  its  general  manager, 
the  profit  earned  by  the  defendant  under  that  contract  was  made 
in  the  course  and  by  means  of  his  agency ;  and,  therefore,  that  the 
Bsid  contract  was  one  which  he  ought  to  have,  secured  for  his  prin- 
dpsl,  and  the  profits  resulting  from  which  he  was  bound  to  pay 
over  to  it 

This  was  an  action  for  an  order  compelling  the  defendant  to 
pay  over  and  render  an  aooount  of  certain  profits  to  the  plaintiff 
company. 

The  plaintiff  company,  which  had  obtained  leave  to  sue  the 
defendant  by  edictal  citation,  alleged  that  it  had  appointed  him  in 
¥ebnisry,19(>l,  as  the  manager  of  its  cold  storage  works  at  Durban 
&t  a  salary  of  £600  per  year  and  a  commission  on  certain  articles, 
^appointment  Palmer  had  accepted,  and  the  plaintiff  company 
Moordingly  contended  that  it  was  entitled  to  his  exclusive  ser- 
vices. While  thus  in  the  plaintiff  company's  service  the  defend- 
ant in  March,  1902,  without  its  knowled^  or  consent  entered 
into  an  agreement  with  the  Imperial  Cold  Storage  and  Supply 
Co-i  Ltd.,  to  render  certain  services  and  to  perform  certain  work 
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for  the  8aid  company  and  to  land  frozen  meat  for  it  from  vesHels 
arriving  in  port,  and  to  store  the  same  in  the  plaintifTs  cold 
stomge  chambers  in  return  for  certain  remuneration.  This  work 
Palmer  had  done  for  the  Imperial  Company  while  in  the  plain- 
tiffs employ,  and  he  was  now  claiming  £13,000  due  to  him  by 
that  company  in  terms  of  the  said  agreement.  The  plaintiff  com- 
pany contended  that  it  was  entitled  to  the  profits  made  and  to 
the  remuneration  earned  by  Palmer  in  respect  of  his  employment 
by  the  Imperial  Company  while  he  was  the  plaintifTs  manager 
at  Durban.  Accordingly  it  claimed  an  oixler  compelling  him  to 
render  an  account  of  the  services  rendered  to  that  company,  of 
the  disbursements  made  and  of  the  profits  and  remuneration 
earned  by  him  in  respect  of  his  employment  with  the  said  com- 
pany. The  plaintiff  company  also  asked  for  an  order  compelling 
the  defendant  to  account  for  and  pay  to  it  such  amount  as  should 
be  found  to  accrue  to  him  from  tlie  Imperial  Company  in  respect 
of  profit  and  remuneration  earned. 

In  his  plea  the  defendant  said  that  in  July,  1900,  the 
plaintiff  company  appointed  him  as  its  manager  and  agent  in 
Durban  at  a  remuneration  of  25  per  cent,  of  the  net  profits  earned 
by  the  Durban  business,  and  that  in  February,  1901,  it  was  agreed 
that  in  lieu  of  the  25  per  cent,  commission  he  should  receive  a 
salary  of  £50  per  month  and  a  commission  on  certain  only  of  the 
profits.  The  defendant  denied  that  the  plaintiff  company  had 
the  right  to  his  exclusive  services.  He  admitted  that  he  had 
entered  into  the  agreement  with  the  Imperial  Company,  but  he 
denied  that  he  had  agreed  to  store  frozen  meat  for  the  said 
company  in  the  plaintifTs  rooms,  and  he  said  that  the  plaintiff 
company  had  knowledge  that  he  was  doing  the  work  in  question. 
Further,  the  defendant  said  that  prior  to  July,  1900,  and 
since  that  date  he  had  carried  on  the  business  of  Messrs.  Palmer 
&  Co.,  Sydney,  and  that  he  was  at  the  time  carrying  on  that 
business,  and  that  he  had  done  other  business  and  entered  into 
other  contracts  outside  the  business  of  the  plaintiff  company  with 
its  knowledge  and  consent. 

The  plaintiff  company  in  its  replication  admitted  that  the 
defendant  had  not  agreed  with  the  Imperial  Company  to  store 
their  meat ;  but  it  said  that  Palmer  had  conveyed  the  meat  for 
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that  company  from  the  landing  to  the  plaintiff  company's  works 
and  had  put  the  meat  in  the  said  works,  and  for  these  services 
had  received  remuneration  from  the  Imperial  Company. 

These  were  the  issues  before  the  Court.  The  facts  proved  at 
the  trial  are  fully  set  out  in  the  judgments  delivered. 

Gmn/rowski  (wilh  him  Eaaelen),  for  the  plaintiff  company : 
It  is  clear  that  the  defendant  was  plaintiff's  manager  at  a  salary. 
The  sahuy  shows  the  relation  of  master  and  servant,  and  there- 
fore the  plaintiff  company  was  entitled  to  his  exclusive  services 
(see  Macdonald  on  Master  and  Servant,  p.  220).  Palmer  was 
bound  to  do  his  best  for  the  Transvaal  Company,  and  he  could 
not  do  80  if  he  worked  for  the  Imperial  Company.  The  evidence 
shows  that  the  plaintiff  at  first  knew  nothing  of  what  Palmer 
was  doing,  and  it  never  acquiesced  therein.  When  it  heard  of 
this  contract  with  the  Imperial  Company,  the  plaintiff  wrote  and 
omonatrated.  The  plaintiff  company  was  entitled  to  Palmer's 
whole  time  ;  he  could  not  in  his  spare  time  carry  on  business  on 
his  own  account ;  see  Morritam  v.  Tfiompson  (43  L.J.,  Q.B.  215). 

[IXKES,  C.J. :  If  the  agent  makes  money  outside  the  business 
of  his  principal,  can  the  latter  claim  it  ?] 

The  test  is  wliether  t^e  work  the  agent  does  is  in  conflict 
with  the  interests  of  his  principal.  If  it  is  then  the  master  can* 
not  only  dismiss  liim  and  claim  damages  \  he  can  also  claim  the 
servant's  earnings  (Qaeeri,  v.  Ayres,  11  S.C.  330).  The  (juestion 
is  a  mixed  one  of  law  and  fact.  If  the  work  done  for  the 
Imperial  Company  was  in  conflict  with  the  plaintiffs  interests, 
then  the  latter  is  entitled  to  Palmer's  earnings.  Three-ijuartors 
of  the  work  done  by  the  plaintiff's  staff  at  Durban  under  Palmer's 
direction  consisted  of  work  for  the  Imperial  Company.  A  master 
is  entitled  to  all  the  earnings  of  his  servant^or  apprentice ;  see 
African  Banking  Corporation  v.  Lawren-ce  (Transvaal  High 
Court,  not  reported);  Merryweatlier  v.  Moat^e  (61  L,J.,  Ch.  615) ; 
^h  V.  Qreen  (64  L.J.,  Q.B.  513). 

[Inneh,  C.J. :  Are  you  entitled  to  bring  an  action  of  this 
nature  before  the  profits  have  been  actually  earned  ?  Supposing 
the  defendant  fails  to  get  the  money  he  is  claiming  from  the 
Imperial  Company  ?] 
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We  coald  tone  him  to  eede  his  rights  to  na 

a  0.  Ward  (with  him  WiUiamstm),  for  the  defendant:  The 
prindplen  of  law  to  be  iqpplied  in  this  oaae  are  to  be  found  in 
Dean  v.  McDowdl  (8  Ch.  D.  345X  Thai  case  was  <me  of 
partnetship,  bat  the  ^^une  prindidies  Bffply  to  mandate ;  see  Aas 
V.  Benham  ([1891]  A.C.  244, 19  Baling  Gases,  513X  The  plaintiff 
rdies  entireiy  on  the  fact  that  it  was  entitled  to  Palmer's 
exdosive  serrioea  There  are  no  allegations  that  his  work. was 
within  the  scope  of  his  emfdioyment  The  plaintiff  company 
shoald  have  at  once  repudiated  or  ratified  Palmer's  acta  The 
plaintiff  was  not  entitled  to  Palmer's  exehisive  services.  Tlie 
work  whidi  he  did  for  the  Imperial  (Company  was  not  within  the 
scope  of  his  employment,  nor  within  that  of  the  plaintiff  company. 
It  was  work  done  in  connection  with  ccmtracts  with  the  military, 
and  the  plaintiff  had  previously  given  Palmer  leave  to  tender 
for  the  contract  of  supplying  meat  to  the  military.  In  October, 
1902,  the  plaintiff  company  was  well  aware  of  wliat  was  going 
on  between  the  defendant  and  the  Imperial  Company,  and  it 
acquiesced.  The  mere  fact  that  Palmer  used  the  plaintifTs 
servants  does  not  bring  the  work  wiUiiu  the  scope  of  his. 
employment 

[IlTNES,  C.J. :  Would  you  support  the  agent's  position  if  the 
plaintiff  company  had  power  under  its  trust  deed  to  undertake 
the  landing  for  the  Imperial  Company  ?] 

The  agent  might  not  have  known  of  the  provisions  of  the 
trust  deed,  and  as  a  fact  landing  was  never  contemplated  by  the 
plaintiff  company. 

Oregorowski,  in  reply:  The  relation  of  partners  is  very 
different  from  that  of  master  and  servant ;  the  case  of  Dean  v. 
McDowell  does  not  apply.  Even  if  Palmer  had  been  a  partner 
he  could  not  have  claimed  his  earnings  for  such  work.  The 
landing  was  clearly  within  the  purposes  of  the  plaintiff  company. 
We  never  waived  our  rights,  but  took  action  as  soon  as  we 
became  aware  of  what  liad  taken  place  between  Palmer  and  the 
Imperial  Company. 

Car,  adv,  vtdt 
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PosUa  (January  8, 1904)  :— 

Inn£S,  G.J.:  This  is  an  action  for  an  account,  and  for  the 
payment  over  o{  profit&  The  plaintiff  company  asks  that  the 
defendant,  who  was  its  manager  at  Durban,  Natal,  throughout 
the  year  1902,  be  ordered  to  account  to  it  for  all  profits  made 
l^  him  during  that  year,  in  respect  of  certain  transactions  into 
which  he  entered  with  another  company,  called  the  Imperial 
Gold  Storage  Company.  The  nature  of  the  dispute  renders  it 
desirable  to  state  the  facts  in  some  detail. 

The  plaintiff  company  caihe  into  existence  in  May,  1898, 
having  been  floated  for  the  purpose  of  acquiring  and  working 
a  contract  between  the  Government  of  the  South  African 
Republic  and  certain  third  persons  with  reference  to  the  estab- 
lishment of  cold  storage  buildings  and  plant  at  Pretoria,  Johan- 
nesburg, and  elsewhere.  It  will  be  necessary  to  refer  to  the 
terms  of  that  oontraqt  at  a  later  stage. 

In  November,  1898,  a  written  agreement  was  entered  into 
in  London  between  Solomon  Gillingham,  the  managing  director 
of  the  plaintiff  company,  and  the  defendant,  who  was  described 
as  "  a  cold  storage  and  exporting  expert"  of  Sydney,  New  South 
Wales.  By  that  agreement  the  company  appointed  the  defend- 
ant its  sub-agent  in  Australasia  for  the  purpose  of  buying  and 
shipping  meat  and  dairy  produce  to  South  Africa,  at  a  certain 
remuneration  fixed  in  the  contract,  at  the  same  time  binding 
itself  to  place  its  orders  only  through  him.  The  defendant, 
on  the  other  hand,  undertook  that  he  would  ship  no  pro- 
duce in  which  the  company  dealt  to  any  other  person  or 
company  in  South  Africa  during  the  continuance  of  the 
agreement 

The  company's  preparations  in  this  country  proceeded,  dlowly. 
But  storage  chambers  were  ultimately  erected  at  Pretoria  and 
Durban — those  at  the  latter  place  being  completed  about  the 
middle  of  1900.  The  defendant,  who  was  naturally  anxious 
to  commence  shipping  his  produce,  came  to  South  Africa  about 
that  time,  and  found  the  directors  in  some  difiiculty  for  want 
of  a  manager  to  take  charge  of  the  Durban  branch,  at  which 
all  produce  arriving  from  oversea  would  in  the  first  instance 
be  received  and  stored.    A  manager  was  being  advertised  for 
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bat  DO  competent  man  had  applied;  and,  under  the  circum- 
stances, the  defendant  agreed  with  the  directors  to  proceed  to 
Durban  and  take  temporary  charge  of  the  company's  interests 
at  that  place.  On  the  21st  July,  1900,  a  power  of  attorney 
was  executed  by  GilUngham  in  favour  of  the  defendant,  ap- 
pointing him  to  act  as  manager  and  representative  pf  the 
company  at  Durban,  to  take  charge  of  its  property  there  and 
to  protect  its  interests.  Armed  with  this  power  the  defendant 
proceeded  to  Durban  and  took  up  his  duties  under  it. 

On  the  21st  August,  1900,  a  special  power  was  sent  to  Palmer; 
expressly  authorising  him  to  execute  on  behalf  of  the  company  a 
written  agreement  with  the  manager,  who,  it  was  hoped,  would 
soon  take  his  place.  A  copy  of  the  contemplated  agreement 
accompanied  the  power.  There  are  only  two  clauses  in  it  to 
which  it  is  necessary  to  call  attention.  By  the  third  para- 
graph the  manager  was  to  devote  "all  his  time,  skill,  energy, 
and  attention  to  the  business  of  the  company  '* ;  and  by  par.  4 
he  was  forbidden  to  have  "  any  interest  whatsoever,  either  direct 
or  indirect,  in  any  business  similar  to  that  carried  on  by  the 
company." 

When  Palmer  first  went  to  Durban  it  was  thought  that  a 
permanent  manager  would  soon  be  appointed ;  the  company  had 
not  commenced  importing  cold  storage  supplies,  and  the  arrange- 
ment come  to  with  regard  to  his  remuneration  was  that  all  his 
expenses  should  be  defrayed,  and  that  he  should  receive  25  per 
cent,  of  the  profits  made  by  the  letting  of  space  and  running 
the  works  generally.  But  the  manager  whose  services  it  was 
hoped  permanently  to  secure  was  not  available,  and  after  sup- 
plies began  to  arrive  the  defendant  agreed  to  remain  for  a 
further  indefinite  period.  His  remuneration  for  the  future  was 
settled  by  con-espondence  which  took  place  in  the  first  half 
of  1901.  He  was  to  be  paid  a  salary  at  the  rate  of  £600  per 
annum,  and  to  draw  10  per  cent,  of  all  the  moneys  received 
at  the  Durban  works  "from  sources  other  than  the  storage 
and  sale  of  the  company's  own  goods."  On  the  other  hand, 
he  was  to  bear  his  own  expenses.  Upon  these  terms  he  con- 
tinued to  manage  the  plaintiffs  business  during  the  entire 
period  covered  by  the  present  dispute. 
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During  the  latter  half  of  1901  the  military  authorities 
requisitioned  from  the  plaintiff  coippany  one-half  of  its  cold 
storage  space  both  at  Pretoria  and  at  Durban.  They  were 
ivilling  to  pay  for  the  accommodation  thus  taken,  and  a  con- 
tract was  drawn  up  On  the  28th  November,  1901,  between  the 
IMrector  of  Supplies  and  the  company,  in  terms  of  which  the 
latter  undertook  for  certain  remuneration  to  store  and  rechill 
meat  for  the  military  authorities  up  to  one-half  of  its  maximum 
storage  capacity,  and  further  undertook  to  receive  and  deliver 
the  meat  at  its  railway  siding,  and  to  handle  it  in  and  out  of 
the  stores. 

About  this  time  the  military  authorities  called  for  tenders 
tor  the  supply  of  meat  to  the  troops.  Palmer  was  desirous  of 
tendering  for  the  contract  on  his  own  behalf,  and  he  obtained 
the  special  permission  of  the  directors  to  do  so,  the  company 
having  determined  not  to  compete.  Apart  altogether  from  his 
position  as  the  company's  manager  at  Durban,  the  terms  of  his 
contract  of  November,  1898,  which  have  already  been  referred 
to,  would  have  debarred  him  from  sending  meat  to  South  Africa 
for  the  troops  without  the  leave  of  the  directors.  He  tendered, 
but  without  result;  the  successful  tenderer  was  the  Imperial 
Cold  Storage  Company,  and  to  it  the  Director  of  Supplies  forth- 
with assigned  all  benefits  to  which  the  military  authorities  were 
entitled  under  their  agreement  with  the  plaintiff  company  of  the 
28th  November,  1901. 

The  supplies  required  by  the  Imperial  Company  to  carry  out 
its  contract  with  the  military  began  to  arrive  at  Durban  about 
>(arch  or  April,  1902.  At  that  time  the  company  in  question 
had  no  storage  chambers  of  its  own ;  it  made  use  of  a  ship  called 
the  Maori  King  as  a  depdt  ship ;  and  in  addition  it  was  entitled, 
as  cessionary  of  the  rights  of  the  Director  of  Supplies,  to  claim 
from  the  plaintiff  company  one-half  of  its  local  storage  room, 
and  to  call  upon  it  to  receive  at  its  siding  the  meat  intended  for 
storage,  to  handle  such  meat  in  and  out  of  the  stores,  and  to 
stack  and  j*echill  it  when  necessary.  Under  these  circumstances 
the  Imperial  Company  required  at  Durban  some  person  who 
would  either  undertake  or  supeHntend  the  work  of  landing  all 
supplies  from  ships  in  the  liarbour  or  at  the  wharf,  conveying  the 
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stuff  to  the  plaintiff  company's  siding,  and  arranging  for  its 
subsequent  despatch. 

An  agreement  was  consequently  come  to  between  the  Imperial 
Company  and  the  defendant,  which  is  of  the  utmost  importance* 
in  this  case,  and  to  the  detaOs  of  which  it  is  neoessaiy  to  refer. 
Palmer  appears  to  have  had  an  interview  with  one  Grart,  the 
Maritzburg  manager  of  the  Imperial  Company,  the  result  of 
which  is  set  out  in  a  letter  written  by  the  former  to  the  latter  on 
the  10th  March,  1902 :— ''  Following  our  interview  of  even  date," 
writes  the  defendant, ''  I  hereby  beg  to  confirm  my  offer,  which 
was  as  follows :  I  to  receive  at  Durbtui  the  whole  of  the  frozen 
meat  landed  by  your  firm  at  this  port^  including  costs  of  lighter- 
age, wharfage  dues,  handling  at  wharf,  carting  to  stores,  and 
superintending  the  storing  and  handling  of  same  into  stores,  and 
loading  of  cars,  trucks,  or  trolleys,  at  ^d.  per  lb.,  payable  monthly 
on  the  amount  received ;  you  to  pay  the  cost  of  storing  and 
handling  of  same  into  stores,  and  cost  of  same  to  railway."  The 
secretary  of  the  Imperial<]!ompany  wrote  to  Palmer  from  Johan* 
nesburg  on  the  20th.  March,  acknowledging  his  letter  to  Crart, 
and  accepting  the  offer  therein  contained,  but  with  this  important 
limitation,  that  the  arrangement  should  only  apply  to  meat 
"stored  with  the  Transvaal  Cold  Storage  Company."  This 
proviso  apparently  did  not  commend  itself  to  the  defendant,  and 
he  had  another  interview  with  Crart,  with  the  result  that  on  the 
1st  April  he  wrote  to  the  latter  confirming  the  arrangement  come 
to  at  that  interview,  to  the  effect  that  the  offer  contained  in  his 
•letter  of  the  10th  March  should  be  agreed  to ;  on  the  same  day 
he  wrote  in  similar  terms  to  the  Johannesburg  secretary.  From 
this  it  would  seem  that  the  limitation  originally  desired  by  the 
company  was  abandoned,  and  that  Palmer's  contract  covered  all 
frozen  meat  delivered  for  the  latter  at  the  port  He  undertook 
to  receive  the  goods  at  the  ship's  side,  and  carry  them  by  means 
of  lighter,  rail;  or  cart,  to  the  stores  at  his  own  cost;  also  to 
superihtend,  but  not  to  pay  for,  the  storing  and  handling  of 
the. meat  in  and  out  of  store,  ^d  the  loading  of  it  on  to  cars, 
trucks,  or  trolleys  when  despatched  up  country  to  its  ultimate 
destinatioa 

Having  entered  into  tliis  arrangement,  Palmer  proceeded  to 


TRANSVAAL  CX)LI>  SiX)RAaE  CO.,  LTD.,  r.  PALMER.     13 

cany  it  out,  and  it  is  important  to  note  the  means  he  employed 
to  do  aa  The  meat  consigned  to  ihe  Imperial  CSompany  was 
either  landed  direct  from  the  ship's  side  at  the  wharf,  or  was 
delivered  into  lighters  and  brought  to  shore  in  that  way,  accord- 
ing as  the  vessel  was  able  to  discharge  at  the.  wharf  or  was  com- 
pelled to  remain  in  the  outer  harbour.  Tlie  defendant  procured 
and  paid  for  the  lighterage  and  labour  necessary  to  deposit  the 
meat  on  the  wharf,  and  tally  it  there.  At  the  wliarf  a  receiving 
clerk  and  a  storeman  employed  by  the  plaintiff  company  were 
continuously  in  attendance,  and  he  utilised  their  services  in 
receiving,  checking,  and  superintending  the  disposal  of  the  Im- 
perial Company's  goods,  as  well  as  the  goods  of  the  company 
in  whose  regular  employ  they  were.  As  a  matter  of  fact,  more 
meat  was  landed  for  the  former  company  than  for  the  latter.  In 
return  for  the  extra  work  thus  performed  for  himself,  Palmer 
paid  the  two  men  referred  to  a  small  addition  to  their  salary ;  he 
also  paid  them  for  overtime  when  they  worked  for  the  Imperial 
C(»npany  at  night,  which  was  very  often  the  case.  The  actual 
cost  of  carrying  some  of  the  meat  to  the  plaintiff  company's 
storage  works,  and  of  placing  some  of  it  in  railway  trucks  at  the 
wharf  ready  to  be  despatched  up  country,  was  defrayed  by 
Palmer.  The  necessary  clerical  work  in  connection  with  the 
Imperial  Company's  consignments  was  performed  by  the  local 
secretary  of  the  plaintiff;  he  kept  a  record  of  the  shipments 
which  arrived  and  the  manner  in  which  they  were  dealt  with, 
and  framed  a  statement  at  the  end  of  each  month..  Palmer  kept 
no  separate  books  or  records  of  his  own.  For  the  work  thus 
done  the  defendant  paid  to  the  local  secretary  a  small  monthly 
allowance ;  the  services  of  the  typist  in  the  office  were  also 
utilised,  but  it  does  not  appear  from  the  evidence  whether  any 
remuneration  was  given  in  respect  of  those  services. 

It  is  common  cause  that  the  defendant  did  not  inform  his 
directors  that  he  was  utilising  the  services  of  their  staff  in  per- 
forming the  work  and  promoting  the  interests  of  a  rival  com- 
pany ;  it  is  also  clear  that  he  did  not  communicate  to  them  the 
fact  that  the  Imperial  Company  wanted  this  work  done,  or  that 
he  had  contracted  to  do  it  True,  he  stated  in  his  evidence  that 
the  individual  directors  (or  some  of  them)  knew  the  facts,  but 
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the  OBly  director  to  whom  he  mentioned  the  matter  was  CSaptain 
Healey ;  and  there  is  no  evidence  that  that  gentleman  communi- 
cated the  result  of  the  conversation  to  the  board.  On  the  con- 
trary, the  Pretoria  secretary,  Mr.  Vo^,  swore  tliat  neither  he  nor 
his  directors  knew  anything  about  the  contract  until  towards 
the  end  of  1902,  and  I  am  satisfied  upon  the  evidence  that  that 
is  so.  The  manner  in  which  this  knowledge  reached  them  is 
shown  by  the  correspondence. 

On  the  13th  October,  1902,  the  secretary  of  the  plaintiff  com- . 
pany  wrote  from  Pretoria  drawing  attention  to  the  fact  that  in  a 
copy  of  the  Durban  cash  book  certain  items  appeared  to  Palmer's 
debit  "  for  account  Imperial  Cold  Storage  Company,  wharfage," 
and  asking  for  an  explanation.  The  reply  to  this  query  was 
sent  on  the  16th  October,  and  was  as  follows :  ''  With  regard  to 
items  debited  to  Mr.  Palmer,  .*.  .  these  were  items  which  should 
have  been  debited  direct  to  him,  but  for  which  he  gave  his  cheque 
at  the  end  of  the  month,  and  thus  wiped  the  transaction  off." 

Upon  the  same  date  the  secretary  again  wrote  to  Palmer  ask- 
ing him  whether  he  was  undertaking  duties  for  other  firms,  and, 
if  so,  what  the  nature  of  those  duties  was.  And  to  this  letter 
the  defendant  wrote,  under  date  the  21st  October,  a  very  full 
reply.  For  the  first  time  he  then  stated  to  the  directors  the  fact 
that  he  had  for  some  seven  months  been  looking  after  the 
interests. of,  and  landing  cargo  for,  the  Imperial  Company,  and 
he  dealt  at  considerable  length  upon  the  advantage  which,  in  his 
opinion,  accrued  to  the  plaintiff  company  from  the  circumstance 
that  he  occupied  a  dual  position.  But  even  then  he  said  nothing 
to  indicate  the  extremely  remunerative  nature  of  his  agreement 
with  the  Imperial  Company.  The  secretary  wrote  from  Pretoria 
on  the  30th  October  acknowledging  the  letter  of  the  2l8t,  with 
thanks  for  the  information  jDontained  therein.  No  further  cor- 
respondence took  place  until  January,  1903 :  on  the  19th  of  that 
month  Palmer  was  informed  that  it  was  the  wish  of  the  directors 
that  he  would  in  future  devote  the  whola  of  his  time  .to  the 
interests  of  the  company,  and  that  he  would  not,  without  their 
previous  sanction,  undertake  any  outside  business.  He  replied 
on  the  23rd  entirely  acquiescing,  and  stating  that  he  would 
endeavour  to  meet  their  wishes  "  to  the  fullest  possible  extent" 
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-The  plaintiff  company  had  apparently  been  instituting  in- 
quires, and  on  the  11th  April  the-  secretary  wrote  informing 
the  defendant  tliat  the  directors  had  learned  that  he  was  de- 
manding £13,000*  from  the  Imperial  Company,  and  asking  him 
for  a  statement  of  the  remuneration  he  was  claiming,  as  well  as 
the  expenditure  incurred,  so  as  to  show  the  net  profits  made 
on  the  transaction.  "  Should  your  explanation  be  satisfactory," 
the  letter  continued,  "this  company  will  use  its  influence  to 
assist  you  in  obtaining  a  speedy  settlement  of  your  claim." 
The  defendant  replied  that  he  was  unable  to  give  details  of 
a  transaction  undertaken  quite  outside  his  duties  as  acting 
manager  of  the  company's  Durban  branch.  As  for  the  offer  of 
aasistance,  he  was  not  able  to  avail  himself  of  it,  the  matter 
having  already  been  placed  in  the  hands  of  his  attorney.  The 
present  proceedings  were  thereupon  initiated  by  the  company. 

This  is  not  an  action  for  damages,  and  the  evidence  has 
not  been  pointed  in  that  direction ;  but  the  main  facts  connected 
with  the  transaction  were  narrowly  examined,  and  I  think  it 
is  right  to  say  that  there  is  nothing  to  warrant  the  conclusion 
that  the  business  of  the  plaintiff  company  was,  apart  from 
the  subject-matter  of  the  present  dispute,  in  any  way  mis- 
managed. Indeed,  the  profits  for  the  year  1902  were  very 
considerable,  and  I  have  no  reason  to  think  that  the  defendant 
was  not  a  capable  and  experienced  manager.  But  that  does 
not  alter  the  fact  that  in  entering  into  the  agreement  which 
he  did  with  the  Imperial  Company,  and  in  employing  the 
staff  of  the  plaintiff  company  to  carry  out  that  agreement,  he 
was  guilty  of  a  gross  breach  of  the  duty  which,  as  agent,  he  owed 
to  his  principal.  Without  the  knowledge  of  the  latter  he  con- 
tracted to  work  for  a  rival  company.  For  the  Imperial  at 
tliat  time  was  undoubtedly  a  rival  of  the  plaintiff  company. 
True,  its  chief  business  in  1902  was  to  supply  the  requirements 
of  the  military,  but  it  did  civil  business  also,  as  both  the  oral 
evidence  and  the  correspondence  show;  indeed,  the  defendant 
admits  that  the  companies  were  rivals.  But  he  defends  his 
conduct  by  saying  that  the  business  he  undertook  was  not 
business  of  a  kind  which  the  plaintiff  company  was  then  doing, 
and  that  it  really  was  very  fortunate  for  his  employer  that 
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he  happened  to  occupy  a  dual  position.  It  is  not  necessary  to 
consider  whether  he  did  or  did  not  so  use 'the  opportunities 
he  had  of  exchanging  supplies  between  the  companies  as  to 
actually  benefit  the  plaintifil  The  point  is  that  he  placed 
himself  in  a  position  in  which  his  interest  (conflicted  with  his 
duty,  and  that  is  a  position  which  no  agent  can  properly  occupy. 
I  entertain  no  doubt  whatever  that  the  plaintiff  company  would 
have  been  justified  in  terminating  his  employment  as  manager 
as  soon  as  it  became  aware  of  the  arrangements  which  he  had 
made*  And  if  it  could  prove  any  loss  to  its  business  as  a  result 
of  such  arrangements  an  action  for  damages  would  have  been 
maintainable.  But  that  is  not  the  claim  now  put  forward; 
the  question  the  Court  has  to  determine — and  it  is  a  question 
not  free  from  diflSculty — is  whether  the  company  is  entitled  to 
the  profits  made  by  the  defendant  in  respect  of  this  contract 
improperly  entered  into. 

One  of  the  grounds  upon  which  the  plaintifTs  case  was 
strongly  urged  was  that  the  defendant,  being  in  the  employ 
of  the  company,  was  bound  to  devote  his  whole  time  to  its 
service ;  and  that  if  he  did  not  do  so,  his  employer  was  entitled 
to  claim  the  profit  accruing  from  any  work  done  outside  his 
ordinary  duties.  That  contention  is  not  sound.  The  rule  laid 
down  in  certain  English  cases  with  regard  to  apprentices  or 
domestic' servants  cannot  govern  such  a  relationship  as  existed 
between  the  parties  to  the  present  dispute.  Indeed,  the  mere 
fact  that  the  company  knew  that  Palmer  had  interests  in  Aus- 
tralia which  must  engage  his  attention  would  be  sufficient  to 
dispase  of  the  argument  that  he  was  under  an  obligation  to 
perform  no  work  at  all  except  for  the  company.  In  my  opinion 
the  defendant  was  bound  to  use  his  best  efforts  to  forward  and 
protect  the  company's  interests;  he  was  bound  to  do  his  work 
witli  all  due  diligence^  and  skill,  and  he  was  bound  to  observe 
that  good  faith  which  every  agent  owes  to  his  principal.  But 
he  was  not  bound  to  devote  every  moment  of  his  working  time 
to  the  company's  business — unless .  that  business  required  it. 
The  mere  fact,  therefore,  that  he  did  do  this  work  for  the 
Imperial  Company  does  not  in  itself  entitle  his  employer  to 
claim  the  resulting  profits. 
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The  eaae  cannot  be  disposed  of  apon  so  narrow  a  ground  as 
that  To  determine  the  rights  of  the  parties  it  is  necessary  first 
to  examine  the  nature  of  the  rekitionship  established  between  the 
company  and  its  manager,  and  then  to  ascertain  whether  an 
application  of  the  principles  of  law  governing  such  a  relationship 
will  entitle  the  plaintiff  to  the  relief  which  he  claims.  The  terms 
of  the  power  of  attorney  held  by  Palmer,  and  the  circumstances 
under  which  he  accepted  the  poet  of  manager,  have  been  already 
referred  ta  In  my  opinion  the  position  in  which  he  stood  to  the 
company  was  )k  fiduciary  one.  He  was  its  agent  and  manager, 
entrusted  with  the  protection  of  its  interests,  the  care  of  its 
business,  and,  within  the  limits  of  his  authority,  with  the  custody 
and  disposal  of  its  property.  He  was  bound  to  give  it  the  benefit 
of  his  experience  and  advice,  and  in  all  proper  ways  to  extend 
the  area  of  its  operations.  Some  point  was  made  during  the 
hearing  of  the  fact  that  Pdmer  was  himself  the  owner  of  a  large 
business  in  Australia,  with  an  agency  in  South  America.  But 
that  does  not  affect  the  matter  in  the  slightest  degree ;  he  entered 
the  empfey  of  the  company,  became  its  agent  and  manager,  and 
his  legal  position  must  be  determined  on  that  basis. 

Mr.  Ward,  in  the  course  of  his  argument,  sought  to  apply  to 
the  present  case  the  principles  which  regulate  the  dealings  of 
partners  inter  se.  Assuming  that  his  client  was  subject  to  the 
same  restrictions  in  regard  to  privajbe  trading  as  the  member  of 
a  firm  engaged  in  cold  storage  operations  would  have  been,  he 
contended  that  if  such  a  member  had  entered  into  the  contract 
into  which  the  defendant  entered,  he  would  not  have  been  bound 
to  account  to  the  partnership  for  the  resulting  profits.  His 
argument  was  that  the  work  which  Palmer  undertook  was  not 
covered  by  the  provisions  of  its  trust  deed,  and  was  there- 
fore  outside  the  scope  of  the  company's  operations.  He  relied 
strongly  upon  the  case  of  Dean  v.  McDowell  (8  Ch.  D.  345).  The 
business  carried  on  by  the  defaulting  partner  in  that  case  was 
clearly  outside  the  scope  of  the  partnership.  And  that  being  so, 
though  he  might  have  been  liable  in  damages  arising  from  the 
bceach  of  his  special  covenant,  the  Court  held  that  he  was  not 
bound  to  account  for  the  profits  of  the  business  .which  he 
irregularly  carried  on. 

T.P.    04-3 
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In  the  present  case  it  is  true  that  when  Palmer  entered  into  his 
contract  with  the  Imperial  Company  the  plaintiff  company  was 
not  doing  work  of  the  kind  which  he  undertook.  Its  operations 
liad  only  just  begun,  and  so  far  as  the  evidence  goes  no  such 
opportunity  had  presented  itself.  But  it  does  not  follow  that  the 
work  was  outside  tlie  scope  of  the  business  which  it  was  formed 
to  carry  on,  or  that  the  company  could  not  have  undertaken  the 
contract  itself.  That  question  depends  upon  the  terms  of  the 
trust  deed.  As  already  stated,  the  company  was  formed  mainly 
for  the  purpose  of  acquiring  and  carrying  out  a  certain  Govern- 
ment contract.  Tliis  is  so  sef,  out  in  sec.  5  (n)  of  the  articles,  and 
the  contract  is  printed  as  an  annexure.  The  11  th  section  provides 
that  the  object  of  the  company  shall  be  the  erection  and  exploita- 
tion of  cold  storage  rooms,  and  "the  doing  of  all  such  busi- 
ness as  can  be  carried  on  in  connection  with  such  cold  storage 
rooms."  Moreover,  sec.  5  (6)  of  the  articles  empowers  the  company 
to  enter  into  any  arrangement  for  working  jointly  or  otherwise 
with  any  pei-son  or  company  in  any  business  or  transaction  which 
seems  fit  to  be  carried  out  or  managed  to  benefit  the  company 
directly  or  indirectly,  and  to  assist  in  any  manner  any  such  person 
or  company.  In  my  opinion  the  provisions  of  the  trust  deed, 
sec.  5  (a)  and  (6),  and  the  agreement,  sec.  11,  are  wide  enough  to 
have  allowed  the  plaintiff  company  to  enter  into  such  a  contract 
as  Palmer,  on  his  own  behalf,  became  a  party  to.  The  storage 
of  meat  and  produce  belonging  to  third  pei'sons  admittedly  falls 
within  the  area  of  cold  storage  business,  and  if  that  branch  of 
its  operations  would  be  increased  or  facilitated  by  sending  to 
fetch  the  articles  to  be  stored  and  making  a  charge  for  so  doing, 
there  was  nothing  surely  to  prevent  the  company  following  such 
a  course.  The  principle  is  the  same  whether  the  plaintiff  fetched, 
say,  butter,  from  some  merchant  in  Durban  to  be  stored  in  its 
chambers,  and  charged  for  the  service;  or  whether  it  took 
delivery  at  the  ship's  side  of  meat  to  be  similarly  stored,  and 
made  a  cliarge  for  conveying  such  meat,  by  lighter  and  rail,  to 
its  cool  chambers.  And  as  to  produce  not  stored  with  the 
plaintiff  company,  but  despatched  direct,  it  seems  to  me  that 
the  landing  and  handling  of  such  produce  for  remuneration 
w(is  business   which  the  plaintiff  company  could  have  under- 
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taken  by  viitue  of  the  wording  of  its  articles,  to  which  I  have 
already  referred 

We  liave  it  in  evidence  that  the  company  would  gladly  have 
undertaken  the  work  on  its  own  behalf ;  and  if  its  trust  deed 
permitted  it  to  do  so,  the  decision  in  Dean  v.  McDmvell  does  not 
assist  the  defendant.  He  was  doing  business  which  the  company 
could  have  done,  and  would  have  been  glad  to  do.  He  was  there- 
tore  eompeting  with  it,  and  one  of  the  principles  laid  down  in 
i(w  V.  Benham  (19  Ruling  Cases,  582)  would  seem  to  be  applic- 
able. ""U  a  partner/'  said  Lindlev,  L.J.,  in  that  case  (p.  589), 
"withoutHhe  consent  of  his  co-partners,  carries  on  business  of 
the  same  nature  as,  and  competing  with,  that  of  the  firm,  he 
must  account  for  and  pay  over  to  the  firm  all  profits  made  by 
him  in  that  business." 

I  have  considered  this  matter  from  the  point  of  view  of  a 
partnership,  not  only  because  it  was  so  regarded  by  defendant's 
counsel  during  part  of  his  argument,  but  also  because  the  rules 
applicable  to  the  conduct  of  partners  in  questions  of  this  kind 
are  founded  upon  the  same  doctrine  which  applies  to  cases  of 
agency,  namely,  that  the  utmost  good  faith  is  .required  from  a 
partner  in  his  dealings  with  his  co-partners,  just  as  from  an 
agent  in  his  dealings  with  his  principal.  And  my  own  view  is 
that,  had  Palmer  been  a  peirtner  and  not  a  manager,  he  would  not 
be  allowed  to  retain  for  himself  the  benefits  of  a  contract  which 
it  was  hiB  duty  to  have  secured  for  the  partnership.  But  the 
defendant  was  an  agent  entrusted  with  the  management  of  a 
certain  branch  of  his  principal's  business,  and  I  proceed  to  con- 
Ader  his  legal  position  from  that  standpoint. 

The  modem  idea  of  an  agent — ^that  is,  of  a  person  who  enters 
u^to  contracts  for  his  principal,  on  which,  as  a  general  rule,  he 
cannot  himself  be  sued — ^was  not  known  to  Roman  law,  though 
that  law  folly  recognised  the  position  of  one  who  transacted  busi- 
ngs for  another,  and  dealt  in  some  detail  with  his  rights  and 
liAl^ties.  And  it  laid  down  as  a  fundamental  principle  in  all 
sftch  eases  that  good  faith  should  be  strictly  observed,  and  that 
pi^i'pcrty  belonging  to  the  employer  should  be  accurately  accounted 
for.  Whether  the  person  transacting  business  not  his  own  was  a 
flwndatentw,  an  inatitor,  or  a  procurator,  the  same  principle 
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applied,  and  we  find  it  adopted  and  recognised  by  the  Roman- 
Dutch  writers.  (See  Diffett,  47, 1, 8, 9 ;  Code,  4, 36 ;  Gains,  3, 166 ; 
Voet,  ad  Pandectas,  3,  3,  7, 17 ;  14, 3, 8 ;  17, 1, 9.)  Those  writers, 
too,  applied  the  same  principles  to  agents  properly  so-called  (as 
the  modem  doctrine  of  agency  gradually  developed)  that  had 
been  applied  to  mandatories  and  procurators  by  the  civil  law. 
But  the  modem  agent  plays  a  far  more  important  part  in  com- 
mercial matters  than  did  the  mandatory  or  the  iristitor;  and  the 
0(3urts  of  England  and  America  have  developed  the  doctrine  of  the 
civil  law,  and  examined  the  duties  which  an  agent  owes  to  his 
principal  far  more  thoroughly  than  was  possible  at  an  earlier 
time,  when  business  operations  were  neither  so  numerous  nor  so 
complicated. 

Upon  the  branch  of  the'  subject  now  being  considered,  namely, 
the  obligation  of  an  agent  to  show  the  utmost  good  faith  in  all 
dealings  with  his  principal,  the  decisions  of  those  tribunals  have 
been  quoted  with  approval  in  South  African  courts,  and  regarded 
as  developments,  suited  to  modem  conditions,  of  the  sound  doe- 
trines  of  the  civil  law.  The  general  principle  embodied  in  those 
decisions  is  clear ;  the  diflSculty  lies  in  applying  it  to  the  varying 
and  intricate  circumstances  of  cases  as  they  arise.  I  should  here 
like  to  quote  two  passages — one  from  the  Encydoptudia  of  ilis 
Law  of  England  (vol.  10,  p.  356) :  "  Whenever  an  agent  in  the 
course  or  by  means  of  the  agency  acquires  any  profit  or  benefit 
without  the  consent  of  the  principal,  such  profit  or  benefit  is 
deemed  to  be  received  for  the  principal's  use,  and  the  amount 
must  be  accounted  for  and  paid  over  to  the  principal"  The  other 
from  Story's  Equity  Jurisprvdence  (sec  329  (a)) :  "  Where  one 
sustains  any  such  fiduciary  obligation  to  another,  that  such  other 
is  fairly  entitled  to  his  advice  and  services,  either  for  the  joint 
benefit  of  the  two,  or  the  exclusive  benefit  of  himself ;  and  the 
party  sustaining  such  relation,  in  violation  of  his  obligations  and 
duty,  enters  into  any  subsidiary  contract,  with  a  view  to  his  own 
advantage,  all  profits  thus  resulting  belong  to  the  party  for 
whose  benefit  he  ought  to  have  acted."  These  passages  seem  to 
me  to  contain  an  accurate  statement  of  the  law  applicable  to  the 
present  dispute.  The  difficulty  lies  in  the  application,  and  especi- 
ally in  deciding  whether  the  profits  made  in  this  case  were  made 
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"in  the  coarse  or  by  means  of  an  agency,"  or  whether  the  agree- 
ment complained  of  was  "  a  subsidiary  contract."  That  it  was  a 
contract  entered  into  in  violation  of  Palmer's  obligation  and  duty 
as  plaintiff*s  manager  I  have  no  doubt  whatever.  None  of  the 
numerous  eases  which  I  have  consulted  are  exactly  in  point; 
each  of  course  depends  upon  its  own  facts.  But  examining  the 
evidence  given  in  the  present  inquiry,  I  come  to  the  following 
oondusions  on  tHe  facts : — 

(1)  The  contract  into  which  Palmer  entered  was  one  which 
the  plaintiff  company  could  have  undertaken.  My  reasons  on 
this  point  have  already  been  given.  In  this  particular  dispute 
it  IB  an  important  element,  but  it  is  by  no  means  an  essential 
ona  The  docbine  of  an  agent's  liability  to  account  for  profits 
does  not  rest  upon  the  fact  that  he  has  prevented  the  principal 
from  earning  the  profits;  but  is  based  upon  his  duty  in  good 
faith  to  h«id  over  to  his  employer  every  advantage  directly 
or  indirectly  ccmnected  with  the  agency,  save  and  excepting 
the  remuneration  agreed  upon.  An  illustration  of  this  is  af- 
forded  by  the  dedsi<m  in  Boston  Fiaking  Company  v.  AubM 
(39  Ch.  D.  339).  The  defendant  was  managing  director  of  the 
plaintiff  company ;  he  was  also  a  shareholder  in  an  ice  company 
and  a  fish-carrying  company,  which  paid,  in  addition  to  the 
ordinary  dividends,  bonuses  to  shareholders  who  were  owners 
of  fishing  smacks,  and  who  employed  the  companies  in  supply- 
ing  ioe  and  carrying  for  them.  The  defendant  employed  these 
companies  in  respect  of  the  plaintifTs  smacks,  and  received 
bcmoaes  as  if  the  smacks  were  his  own.  The  C!ourt  held  that 
the  defendant  was  bound  to  account  for  the  bonuses,  though 
the  plaintifib  themselves  could  not  have  received  them,  not 
being  shareholders  in  the  companies  (see  also  Archer^a  case 
[1892]  1  Ch.  322> 

(2)  The  contract  was  one  intimately  connected  with  the  busi* 
oesB  which  Palmer  was  managing  for  the  company.  By  far  the 
greater  part  of  the  meat  handled  by  the  defendant  was  meat 
which  went  into  the.  plaintiff's  cold  storage  chambers,  and  which 
the  plaintiff  was  bound  under  its  contract  with  the  Director 
of  Supplies  to  receive.  A  reference  to  exhibit  D  2  will  show 
this;  and  I  gather  from  the  evidence  of  the  witness  Barrable 
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that  comparatively  a  small  quantity  of  meat  was  sent  up  country 
by  train  direct  from  the  wharf.  The  bulk  of  the  remainder 
must  have  gone  to  the  plaintiff  company's  store. 

(3)  The  services  of  the  plaintiff's  staff  were  utilised  to  per* 
form  the  contract.  The  plaintiff  company  did  not  lighter  its 
own  goods ;  the  work  of  its  servants  was  confined  to  the  land. 
And  from  the  moment  when  the  Imperial  Company's  goods 
reached  the  shore  until  they  finally  left  Palmer's  control  the 
work  of  supervising  the  carrying  out  of  his  contract  with  that 
company  was  performed  by  the  servants  of  his  principal  The 
receiving  clerk,  the  storeman,  the  secretary,  and  the  typist 
were  all  pressed  into  the  service.  And  that,  circumstance  seems 
to.  me  not  unimportant  in  considering  whether  or  not  Palmer 
secured  his  profits  in  the  course  or  by  means  of  his  agency. 

(4)  In  my  opinion  the  defendant  obtained  the  contract  by 
reason  of  the  fact  that  he  was  managing  the  plaintiff's  business. 
I  am  aware  that  in  his  evidence  Palmer  stated  that  the  fact 
that  he  had  control  of  the  plaintiff's  works  was  not  the  reason 
why  the  contract  was  entered  into.  But  that  is  a  mere  expres- 
sion of  opinion,  and  the  facts  of  the  case  lead  me  to  a  different 
conclusion.  The  Imperial  Company  knew  that  the  de%ndant 
was  in  charge  of  the  plaintiff's  works  at  Durban;  and  in  the 
letter  in  which  the  secretary  accepted  Palmer's  offer,  it  was 
stipulated  that  the  contract  should  be  confined  to  meat  "stored 
with  the  Transvaal  Cold  Storage  Company."  The  reason  is 
obvious.  All  such  meat  had  to  be  handled  in  and  out  of  the 
store  and  rechilled  when  necessary  by  the  last-named  company 
at  its  own  cost,  and  it  was  convenient  that  the  same  person 
who  superintended  the  handling  should  also  superintend  and 
undertake  the  handling  at  his  cost  of  the  meat  fi*om  the  ship's 
side  to  the  store.  But  Palmer  insisted  on  having  the  contract 
applied  to  other  meat  as  well,  and  the  company  gave  way, 
with  the  result  that  it  had  no  manager  at  all  at  Durban;  and 
Palmer  did  other  work  for  it  outside  the  contract  as  to  meat, 
and  with  which  in  this  case  we  have  nothing  to  do.  But  had 
the  original  contract  not  been  altered  the  position  would  have 
been  this — Palmer  would  have  landed  at  his  own  cost,  and  been 
paid  for  all  meat  stored  with  the  plaintiff  company,  and  some 
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other  arrangements  would  have  been  made  with  regard  to  meat 
stored  elsewhere.  The  object  of  the  tx)mpauy  is  clear ;  it  desired 
Palmer  to  deal  with  that  portion  only  of  its  imported  property 
over  which  he,  as  manager  of  the  plaintiff,  would  have  control. 
The  fact  that  the  arrangement  was  subsequently  modified  does 
not  take  away  from  the  significance  of  the  original  proposal. 

If  these  conclusions  are  right,  then  I  am  of  opinion  that  the 
profit  earned  by  Palmer  in  connection  with  the  landing  and  hand- 
ling of  this  meat  was  profit  made  in  the  course  of  his  agency,  and 
that  the  contract  he  entered  into  with  the  Imperial  Company  was 
one  which  he  ought  to  have  secured  for  his  principal,  and  not  for 
himself. 

It  was,  however,  argued  on  his  behalf  that  the  subject-matter 
of  his  contract  was  meat  for  the  supply  of  the  troops,  and  that  as 
he  had  obtained  the  leave  of  his  company  to  tender  for  that  supply, 
his  subsequent  dealings  were  covered  by  the  permission  so  given. 
There  is  nothing  in  that  point,  and  I  only  state  it  in  oixler  to 
show  that  I  have  not  overlooked  the  fact  tliat  it  was  pu^  forward. 

Finally,  Mr.  Ward  argued  that  the  plaintiff  company,  when 
they  received  defendants  letter  in  October,  1902,  should  have 
elected  either  to  claim  the  benefit  of  his  contract  or  to  abandon 
it,  and  that  it  must  be  taken  to  have  adopted  the  latter  course. 
Now  it  is  true  that  no  claim  was  made  by  the  company  till  April, 
1903— six  months  after  the  existence  of  the  contract  was  known. 
But  that  fact  in  itself  does  not  prove  that  there  was  an  abandon- 
ment of  its  rights.  A  reasonable  time  ought  fairly  to  be  allowed 
for  inquiry  and  advice  ;  and  as  the  defendant  did  no  work  under 
the  contract  after  the  13th  November,  he  was  not  prejudiced  by 
the  delay.  No  principle  of  our  law  is  more  clearly  established 
than  that  a  waiver  or  abandonment  of  rights  is  not  to  be  pre- 
sumed, and  there  is  no  evidence  before  me  to  warrant  the  con- 
clusion that  the  plaintiff  intended  to  abandon  (see  de  Bassche  v. 
^«,8Ch.D.  287). 

I  think,  therefore,  tliat  the  defendant  must  account  for  and 
pay  over  to  the  company  all  profits  made  by  him  in  connection 
with  this  meat  contract.  I  have  no  doubt  that  he  thought  he 
wasjustified  in  acting  as  he  did;  but  it  is  well  that  those  who 
occupy  fiduciary  positions  should  realise  that  they  are  bound 
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not  only  to  refrain  from  acting  dishonestly,  bat  to  exhibit  to 
those  whose  interests  they  represent  the  fullest  good  faith  and 
render  them  the  fullest  infcnrmaticm  in  all  matters  directly  or 
indirectly  connected  with  their  bosinesa 

The  judgment  of  the  Court  must  be  for  the  plaintiff  as  prayed, 
with  costs ;  but  the  accounts  to  be  rendered  and  the  profits  to  be 
paid  over  must  be  confined  to  the  defendant's  dealing  with  meat 
belonging  to  the  Imperial  Ckmipany. 

Mason,  J. :  The  plaintiff  is  a  limited  company  registered  in  this 
cokmy,  and  formed  for  the  purpose  of  erecting  cold  storage  rooms 
and  carrying  on  a  cold  storage  business.  The  defendant,  a 
member  of  the  firm  of  Palmer  &  Co.  of  Sydney,  New  South 
Wales,  is  a  cold  storage  and  exporting  expert 

In  November,  1898,  plaintiff  company's  managing  director 
made  an  agreement  with  the  defendant  in  England,  appointing 
him  its  sole  agent  and  representative  in  Australia  for  the 
purpose  of  procuring  and  despatehing  meat,  dairy  and  other 
produce  irom  that  country  to  South  Africa  in  accordance  with  a 
specified  tariff  and  the  company's  instructions.  The  enterprise 
seems  to  have  hung  fire  somewhat,  and  the  defendant  came  to 
South  Africa  to  see  whether  he  could  not  push  the  business.  The 
company  had  acquired  land  in  1899  at  Durban  from  the  Natal 
Government,  and  thereafter  erected  cold  storage  premisea  Ite 
intended  representative  was  not  permitted  to  remain  in  Durban, 
and  it  was  therefore  arranged  that  the  defendant  should  stay  in 
that  town  to  superintend  the  company's  works  and  interesta 
The  defendant's  object  was  to  see  the  company  successfully 
started,  and  therefore  in  a  position  to  order  through  him  large 
quantities  of  produce  from  Austi'slia. 

In  pursuance  of  the  arrangement  a  power  of  attorney  was 
executed  on  the  2l8t  July,  1900,  appointing  the  defendant  the 
company's  attorney  and  agent  to  act  as  and  to  bo  the  manager  of 
its  business  at  Durban,  to  teke  charge  of  its  property,  to  collect 
all  moneys  due,  to  let  the  premises  and  cold  storage  rooms  as  re- 
quired, and  to  purchase  from  Palmer  &  Co.  in  terms  of  the 
agreement  such  frozen  meat,  pixxluce,  &c.,  as  the  defendant 
might  consider  necessary,  and  generally  to  represent  the  company 
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and  to  protect  its  interests  in  Durban.  There  was  a  clause  in 
the  power  requiring  him  to  carry  out  and  conform  to  such  in- 
stmctions  as  the  board  of  directors  or  the  managing  director 
might  give  him. 

It  was  the  intention  of  the  company,  to  procure  a  manager 
from  Australia  for  its  business  in  Durban,  and  by  power  of 
attorney  dated  the  2l8t  August,  1900,  the  company  empowered 
the  defendant  to  appoint  some  person  to  be  selected  by  him  in 
the  terms  of  a  contract  annexed  to  the  power.  The  defendant 
appears  to  have  selected  somebody  for  the  post,  who,  however, 
ultimately  preferred  to  remain  in  Australia. 

From  the  correspondence  between  the  defendant  and  the 
company  in  February,  1901,  it  would  appear  that  the  company's 
business  was  not  in  full  swing  in  Durban,  and  that  defendant  was 
to  stay  for  the  short  period  considered  necessary  to  place  affairs 
on  a  sound  and  business-like  footing,  when  the  selected  manager 
would  come  out  and  take  his  place.  By  correspondence  extend* 
ing  over  March  and  April  it  was  arranged  that  the  defendant's 
remuneration  should  be  a  fixed  sum  of  £600  a  year  after  the 
15tii  June,  1901,  up  to  which  date  he  was  receiving  25  per  cent 
of  the  profits  and  his  expenses. 

In  November,  1901,  the  military  authorities  required  plaintiff 
company  to  place  at  their  disposal  half  its  cold  storage  space  in 
Pretoria,  Durban,  and  Johannesburg,  and  an  agreement  dated  the 
28th  November  was  drawn  up  between  it  and  the  Director  of 
Supplies,  by  which  the  company  agreed  to  store  and  rechill 
when  necessary  meat,  kc,  for  the  military  authorities  up  to  one- 
half  their  maximum  storage  capacity,  should  it  be  required,  and 
to  reserve  one-half  of  their  maximum  storage  capacity  for  them, 
taking  delivery  of  the  meat  at  its  own  railway  siding  adjoining 
its  stores  and  handling  it  in  and  out  of  the  stores.  At  about  this 
time  the  military  authorities  also  called  for  tenders  for  the  supply- 
ing of  frozen  meat  The  defendant  wrote  to  the  company  offering 
to  supply  meat  for  the  purpose,  but  by  letter  of  the  28th  Novem- 
ber, 1901,  the  company  informed  him  that  it  did  not  intend  itseU 
to  tender  for  military  supplies,  but  would  not  object  in  that 
special  instance  to  his  entering  into  direct  negotiations  with  the 
Director  of  Supplies  on  the  subject 
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The  Imperial  Cold  Storage  Company  was  the  successful 
tenderer,  and  the  acceptance  of  its  tender  conferred  on  it  the 
right  to  use  the  space  reserved  at  the  plaintiff  company's  Durban 
stores  for  the  military  authorities,  at  any  rate  for  the  purposes 
of  the  tender. 

The  manager  of  the  Imperial  Cold  Storage  Company  there- 
upon approached  the  defendant,  and  by  letters  dated  the  10th 
and  20th  March  and  the  Ist  April,  1902,  and  by  interviews 
referred  to  in  those  letters,  it  was  arranged  that  until  the 
Imperial  Company's  own  works  were  built  in  Durban  and  ready 
to  receive  its  goods  the  defendant  should  receive  at  Durban  the 
whole  of  the  frozen  meat  landed  by  that  company  there,  and 
supervise  its  due  conveyance  from  the  ship's  side  into  the  build- 
ings selected  for  storage  or  the  ti-ucks  or  trolleys  selected  for  its 
transport  from  the  Point  at  Durban.  The  defendant  was  to  pay 
the  cost  of  lighterage,  wharfage  dues,  handling  at  the  wharf  and 
carting  to  stores,  and  to  receive  a  remuneration  of  Jd.  per  lb.  pay- 
able monthly  on  the  amount  handled.  The  Imperial  Company 
was  to  pay  cost  of  storing  and  handling  in  and  out  of  stores,  and 
to  take  the  risks  of  safe  conveyance.  The  defendant's  duties  also 
included  the  sui^erintending  of  the  storing  and  handling  of  the 
goods  into  the  stores  and  the  loading  of  them  on  the  trucks  and 
trolleys. 

It  is  not  (juite  clear  from  the  correspondence  whether  the  con- 
dition mentioned  in  the  letter  of  the  Imperial  Company  of  the 
20th  March,  1902,  to  the  defendant,  that  the  only  goods  to  come 
within  the  arrangement  should  be  those  to  be  stored  at  the 
Transvaal  Company's  ppemises  in  Durban,  was  not  waived  at  the 
time ;  the  limitation  was  not  adopted  in  actual  working,  but  all 
goods  belonging  to  the  Imperial  Company  and  landed  at  Durban 
were  treated  as  coming  within  the  agreement.  Comparing  the 
amount  of  goods  cleared  for  the  Imperial  Company,  which  it  was 
admitted  referred  only  to  goods  that  were  conveyed  to  the  Trans- 
vaal Company's  premises,  with  the  defendant's  statement  of 
account  against  the  Imperial  Company,  it  appears  that  the  bulk 
of  the  stuff  handled  by  him  went  into  the  plaintiff  company's 
premises  at  Durban. 

The  agreement  between  the  Imperial  Company  and  the  de- 
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fendant  purported  and  was  intended  by  him  to  be  made  in  his 
private  capacity,  and  it  is  of  importance  to  determine  the  nature 
of  his  work  under  it  and  the  means  which  he  adopted  to  carry 
it  out.    Speaking  generally,  he  performed  for  the  Imperial  Com- 
pany exactly  the  same  kind  of  work  with  respect  to  handling  of 
goods  after  receipt  from  the  ship  as  he  did  for  the  plaintiff  com- 
pany.   This  comprised  talljring,  delivering  from  the  ship,  clear- 
ing through  the  customs,  and  superintending  their  despatch 
either  to  cold  storage  premises  or  by  train  to  some  appointed 
destination;  but  so  far  as  the  Imperial  Company  was  concerned,  he 
was  of  course  subject  to  its  orders  with  reference  to  the  destina- 
tion of  its  importationa     It  would  also  appear  that  the  defend-, 
ant  had  some  general  kind  of  control,  so  that  he  could  determine 
whether  the  Imperial  goods  should  reiQain  in  the  storeehip  Maori 
King  or  be  stored  on  the  plaintiff  company's  premises.    He  also 
seems  to  have  arranged  loans  from  one  company  to  the  other 
both  of  produce  and  of  storage  space,  apparently  acting  for  both. 
With  reference  to  the  means  adopted  by  him  for  carrying 
on  this  work,  he  seems  to  have  used  the  company's  staff  in 
Durban,  but  to  have  paid  them  for  this  particular  work  out 
of  his  own  pocket,  and  also  to   have  himself  duly  met  all 
expenses  properly  chargeable  to  the  Imperial  Company.    The 
plaintiff  company's  receiving  clerk  at  the  Point  superintended 
the  landing  of  cargoes  on  behalf  of  both  companies,  and  em- 
ployed tallying  clerks  for  that  purpose.    The  defendant  paid 
separately  for  all  tally  clerks  used  upon  Imperial  Company's 
work.    He  also  paid  the  receiving  clerk  £2,  10s.  a  month  out 
of  his  own  pocket  for  the  work  done  on  behalf  of  the  Imperial 
Company,  as  well  as  for  overtime.    It  was  stated  that  but 
for  this  overtime  and  gratuity  the  receiving  clerk  woidd  have 
bad  to  receive  a  higher  salary^  the  defendant  in  fact  increasing 
his  salary  by  that  amount  when  his  connection  with  the  Im- 
perial Company  ceased.    With  reference  to  the  clearing  of  the 
goods  at  the  customs,  it  appears  that  the  customs  clerk  only 
cleared  on  behalf  of  the  Imperial  Company  goods  that  went 
into  plaintiff  company's  premises.    This  does  not  seem  to  have 
been  their  agreement  with  the  military  authorities.    The  cus- 
toms derk  also  saw  the  wharfage  paid  in  respect  of  the  Im- 
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penal  Cknnpany's  goods,  Palmer  giving  his  private  cheque  for 
the  sum.  The  plaintiff  company's  storeman  seems  once  or 
twice  to  have  gone  down  to  the  Point  to  assist  in  the  loading 
up  of  trains  for  the  Imperial  Ompany  with  goods  which  were 
sent  away  direct,  but  which  would  otherwise  have  gone  into 
the  plaintiff  company's  premises,  and  this  saved  apparently 
the  double  handling  of  these  goods  in  and  out  of  the  com- 
pany's 9torea  There  is  no  doubt  it  was  a  substantial  advan- 
tage  to  the  defendant  that  goods  should  be  sent  away  direct 
by  train,  as  it  saved  him  paying  cartage  to  the  stores.  The 
evidence  is  that  on  the  whole  this  was  an  advantage  to  the 
plaintiff  company,  because,  though  there  was  no  direct  proof 
on  this  point,  it  did  not  lose  storage  charges  for  these  goods 
owing  to  its  premises  being  otherwise  fully  occupied. 

The  plaintiff  company's  local  secretary  in  Durban  also  did 
work  for  the  defendant  in  this  connection,  such  as  taking 
charge  of  the  landing  agents,  lighterage,  cartage  accounts,  &c., 
and  was  paid  £5  a  month  by  the  defendant  out  of  his  own 
pocket  Occasionally  there  seem  to  have  been  entries  in  his 
books  of  transactions  appertaining  to  the  Imperial  Ompany, 
but  speaking  generally  he  merely  checked  the  accounts  and 
kept  no  separate  books  for  Palmer.  The  typist  in  the  office 
also  seems  to  have  done  some  work  applicable  entirely  to  the 
Imperial  Company's  shipments. 

The  defendant  did  not  inform  his  company  of  the  arrange- 
ment which  he  had  made  with  the  Imperial  C!bmpany,  and 
there  is  nothing  to  lead  the  Court  to  believe  that  they  were 
acquainted  with  it  until  October,  1902,  when  the  attention  of 
the  secretary  seems  to  have  been  attracted  by  entries  in  copies 
of  the  Durban  cash  book,  which  showed  sundry  items' debited 
to  "  Mr.  K  G.  Palmer,  account  Imperial  Cold  Storage,  wharfage, 
&C.,"  and  upon  which  he  wrote  the  letter  of  the  13th  October, 
1902,  containing  the  paragrajA,  ''Of  course  you  have  nothing 
whatever  to  do  with  checking  or  receiving  their  supplies  (t.e. 
Imperial  Company's)  at  Point?  Our  contract,  of  which  you 
have  a  copy,  is  to  take  delivery  on  our  siding  at  the  works. 
Elindly  advise  re  this." 

The  defendant  in  his  answer  of  the   16th  October  stated 
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tliat  he  had  adhered  strictly  to  the  tenor  of  the  copy  of  the 
ocmtraet  referred  to,  and  that  the  Transvaal  Company  had  not 
incorred  any  expense  in  connection  with  Imperial  Company's 
nipplies  prior  to  arrival  at  their  store.  The  items  debited  to 
E.  G.  Palmer  on  account  of  the  Imperial  Cold  Storage  Com- 
pany, wharfage,  &c,  are  referred  to  as  being  items  which 
Bhoold  have  been  debited  to  him  direct,  for  which  he  gave 
his  dieqne  at  the  end  of  the  month  and  thus  wiped  the  trans- 
•etion  oi£ 

On  the  same  day,  16th  October,  the  secretary  on  the  instruc- 
tuHiS  of  the  direeUn^  wrote  to  the'  defendant  stating  that  they 
bid  been  informed  that  he  had  undei-taken  certain  duties  for 
other  firms  in  addition  to  his  duties  as  manager,  and  asking 
if  this  were  correct,  and  if  so  what  the  nature  of  the  duties 
were,  so  that  the  directors  might  judge  whether  they  would 
eonflict  with  his  duties  as  manager  or  whether  the  interests 
of  the  company  would  in  any  wise  be  affected 

The  defendant  replied  on  the  2Ist  October  in  a  letter  of  con- 
nderaUe  importance  in  the  case,  stating  that  in  March  last  he 
had  been  asked  to  look  after  the  interests  and  landing  of  cargo 
for  the  Imperial  Cold  Storage  Company  at  Durban  and  their  ship 
the  Maori  King  until  the  Imperial  Cold  Storage  Company's 
works  were  completed,  which  was  expected  to  take  place  in  three 
weeks'  time.  The  letter  dwelt  on  the  advantage  to  the  Transvaal 
Cdd  Storage  Cen&pany  of  the  defendant  being  able  to  dovetail 
the  supplies  and  space  of  the  two  companies  during  this  period, 
and  of  his  holding  a  dual  position  so  as  to  arrange  the  lending  of 
si^plieB  and  space  between  them.  He  also  referred  to  the  ad- 
vantage which  the  Imperial  Cold  Storage  would  have  from  his 
ezperi^oe ;  but  nothing  was  said  in  the  letter  as  to  the  remunera- 
tion he  was  receiving,  as  to  the  expenses  he  had  to  pay,  or  as  to 
the  maimer  in  which  he  had  made  use  of  the  comjymy's  staif  in 
Durban.  On  the  30th  Octob^  the  secretary  replied  that  he  had 
laid  the  defendant's  letter  regarding  his  acting  as  representative 
of  the  Imperial  Cold  Storage  Company  before  the  directors,  who 
had  instrocted  hjm  to  acknowledge  the  receipt  of  the  same  with 
thanks  for  the  information  contained.  Within  a  fortnight  of  this 
date  his  eoonection  with  the  Imperial  Cold  Storage  Company 
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terminatecL  On  the  19th  January,  1903,  the  secretary,  on  his 
directors'  instructions,  wrote  stating  that  it  was  their  wish  that 
in  future  the  defendant  should  devote  the  whole  of  his  time  to  the 
interests  of  the  company  and  not  undertake  any  duties  outside 
their  business  without  first  obtaining  the  directors'  sanction,  and 
four  days  afterwards  the  defendant  replied  noting  the  wishes  of 
the  directors,  which  he  said  it  would  be  his  endeavour  to  meet  to 
the  fullest  possible  extent.  The  letter  continued  that  he  presumed 
the  request  was  due  to  his  association  in  the  past  with  the 
Imperial  Cold  Storage  Company;  that  he  was  at  the  time  a 
director  of  a  small  local  company  which  did  not  interfere  with 
his  duties  in  connection  with  the  Transvaal  Company,  but  that 
he  would,  if  it  so  wished,  appoint  an  alternative  in  his  place. 

It  seems  that  during  the  early  part  of  this  year  the  plaintiff 
company  learned  from  the  Imperial  Cold  Storage  Company,  with 
which  it  was  in  close  connection,  that  the  defendant  was  claiming 
£13,000  from  it  for  liis  services  during  the  period  he  was  occupy- 
ing the  position  of  manager  at  Durban.  The  secretary  thereupon 
wrote  on  the  11th  April  requesting  him  to  render  a  statement  of 
expenditure  and  remuneration  claimed  and  the  net  profit  made, 
and  adding  that  if  his  explanation  was  satisfactory  the  company 
would  use  its  influence  to  assist  him  in  obtaining  a  speedy 
settlement.  Subsequent  events  cast  a  disagreeable  light  upon 
this  professed  willingness  of  the  company  to  assist  the  defendant, 
and  it  may  have  been  from  a  suspicion  of  its  motives  that  he 
declined  tlie  proffered  help. 

The  plaintiff  company  on  the  20th  April,  1903,  that  is, 
immediately  after  receiving  the  defendant's  answer,  procured  an 
order  attaching  the  moneys  claimed  by  him  from  the  Imperial 
Company  and  granting  them  leave  to  sue  by  edict,  and  thus 
began  the  present  action.  It  claims  that  the  defendant  as  its 
agent  should  account  for  and  pay  over  to  it  the  profits  which  he 
has  made  under  his  contract  with  the  Imperial  Company. 

Apart  fix>m  the  question  whether  the  use  which  he  made  of 
the  office  and  of  the  staff  of  the  plaintiff*  company  may  not  entitle 
it  to  some  proportion  of  the  benefits  the  defendant  thereby 
obtained  (a  question  which  I  shall  discuss  later  on),  it  is  neces- 
sary, to  ^egide.in  the  first  instance  whether  the  defendant's  acts 
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'^^^t  hia  contract  with  the  Imperial  Cold  Storage  Company  were 
Within  the  lawful  powers  of  the  plaintiff  company,  or  such  as  it 
could  have  specifically  directed  him  to  perform.  These  acts  may 
be  divided  into  three  classes,  viz. : — 

(1)  Those  relating  to  the  conveyance  of  the  Imperial  Com- 

panyV  supplies  from  the  ship's  side  to  the   plaintiff's 
cold  storage  buildings. 

(2)  Those  relating  to  the  conveyance  of  supplies  from  the 

ship's  side  to  other  places,  and 

(3)  Those  relating  to  his  general  supervision  of  the  Imperial 

Company's  business  in  Durban. 
Acts  of  the  latter  class  have  not  been  clearly  defined,  nor  did  they 
come  within  the  words  of  the  written  contract ;  but  according  to 
the  defendant  B  letters  explaining  his  position,  there  is  no  doubt 
that  he  exercised  some  kind  of  general  supervision  in  connec- 
tion with  the  Imperial  Cold  Storage  Company's  business  at  the 
Point. 

Are  acts  of  the  first  kind  mentioned  within  the  scope  of  the 
company's  business  and  its  articles  of  a&sociation  ?  The  com- 
pany lays  itself  out  to  store  and  chill  goods.  It  can  surely  take 
delivery  of  goods  for  this  purpase  at  the  ship's  side  equally  as  at 
its  railway  siding,  and,  if  so,  could  modify  the  existing  contract 
with  the  military'  authorities  or  their  nominee  by  substituting 
delivery  at  the  one  place,  for  the  other,  particularly  when  it  is 
considered  that  additional  remuneration  would  be  obtained,  and 
that  the  same  staff  that  was  necessary  for  its  own  business  could 
be  employed,  and  indeed  actually  was  employed,  in  great  measure 
for  this  purpose. 

With  reference  to  the  second  class  of  acts,  viz.,  those  con- 
nected, with  the  conveyance  of  goods  to  otlier  places  than  the 
company's  premises,  thase  form  the  lesser  portion  of  the  work 
done  by  the  defendant  under  his  contract.  I  see  no  reason  for 
considering  that  the  plaintiff  company  could  not  use  its.staff  and 
so  leasen  its  expense  to  itself  for  the  purpase  of  landing  Imperial 
Company's  stores  at  the  same  time  as  it  landed  stores  of  its  own 
of  exactly  the  same  character.  The  plaintiff'  company  is  also 
entitled  to  carry  on  any  part  of  its  bu.sine.ss  jointly  with  others, 
and  it  seems  to  me  directly  within  the  scope  of.  the  articles  of 
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association  that  the  company  should  have  been  able  if  it  chose  to 
agree  with  the  Imperial  Company  that  its  staff  and  its  manager 
should  jointly  supervise  the  landing  of  supplies  for  both  com- 
panies. If,  however,  these  acts  be  regarded  not  as  done  jointly 
on  behalf  of  the  two  companies,  then  they  must  be  considered  as 
having  been  done  in  competition,  because  they  arc  exactly  the 
same  kind  of  work  as  was  done  by  the  defendant  for  the  com- 
pany which  had  engaged  his  service& 

The  third  class  of  acts  appears  to  me  to  fall  likewise  within 
the  scope  of  joint  management  or  of  competition. 

Having  decided  that  the  work  done  by  the  defendant  under 
his  contract  with  the  Imperial  Company  was  within  the  powers 
of  the  Transvaal  Company,  it  becomes  necessary  to  determine 
whether  it  was  also  within  the  scope  of  the  defendant's  agency. 
Now  the  defendant  was  the  general  manager  of  the  plaintiff  com- 
pany at  Durban,  not  only  from  the  general  nature  of  his  positioii, 
but  also  in  accordance  with  the  specific  power  of  attorney  which 
appointed  him  to  be  manager  and  authorised  him  generally  to 
represent  the  company  and  to  protect  its  interests  in  Durban. 
He  was,  moreover,  acting  as  substitute  for  a  manager  who  had 
been  selected  by  himself  to  serve  under  a  contract  which  bound 
that  manager  to  give  his  exclusive  services  to  the  company ;  and 
he  was  further  in  a  peculiar  position  of  confidence  and  respon- 
sibility, because,  in  addition  to  his  wide  general  powers  and  the 
trust  reposed  in  his  experience  and  knowledge,  he  was  actually 
authorised  to  purchase  from  his  own  firm  of  Palmer  k  Co.  such 
frozen  meat  and  produce  as  he  might  consider  necessary  for  the 
purpose  of  the  company's  business,  though  the  prices  were  deter- 
mined by  agreement. 

The  obligations  of  an  agent  towards  his  principal,  which  arc 
analogous  to  those  of  one  partner  to  another,  are  set  forth  in 
substantially  the  same  terms  in  both  the  civil  and  the  English 
law ;  and  though  in  the  former  gratuitous  agency  is  chiefly  con- 
sidered, the  same  principles  also  apply  to  commercial  agency, 
except  that  in  the  latter  case  the  obligation  is  of  a  very  much 
more  stringent  character.  In  the  present  instance  it  is  not  neces- 
sary to  consider  gratuitous  agency,  because  the  defendant  was  in 
the  poeitidh  of  a  general  agent  paid  and  empfoyed  because  of  his 
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special  qualities  as  a  cold  storage  expert  (Story's  Agency,  sees. 
12&-.134)l 

To  use  the  langoage  of  Story,  the  principal  bargains  for  the 
disinterested  skill,  diligence,  and  zeal  of  the  agent  for  his  own 
exclusive  benefit,  in  the  confidence  that  he  will  act  with  a  sole 
regard  to  the  interests  of  the  principal  so  tar  as  that  may  be  law* 
fully  d<me ;  and,  as  other  writers  say,  the  commercial  agent  by 
undertaking  the  mandate  wliich  is  offered  to  him  guarantees  that 
he  has  the  requisite  skill  and  is  in  a  position  to  perform  the  work 
entrusted  to  him.  He  must,  while  holding  his  position  of  tnist 
and  confidence,  prefer  the  interests  of  his  principal  even  to  his 
own  in  a  case  of  conflict,  and  to  his  skill,  diligence,  and  zeal  must 
be  added  the  utmost  good  faith  (Story's  Equity  Jariaprudence, 
sec.  315;  Story's  Agency,  sees.  210  and  213 ;  Kerr's  Fraud  and 
MiMake,  3rd  ed.  p.  1.54 ;  Troplong,  Mandat,  sees.  347,  404,  408, 
and  409 ;  Dalloz,  Rei^ert,  Mandat,  No.  209;  Digest,  17,  2,  65,  and 
17, 1, 10 ;  Queen  v.  Eayra,  11  S.C.  330 ;  Voet,  3,  3, 17,  and  17. 1, 9 ; 
Pothier,  ad  Pandedae,  17, 1,  ari  2). 

From  this  general  obligation  of  the  agent  are  deduced  two 
rules  or  corollaries,  which  have  been  recognised  by  many  great 
authorities  as  absolutely  necessary  for  its  due  enforcement, 
namely,  first,  that  the  principal  is  entitled  to  claim  whatever 
profits  have  been  made  by  the  agent  in  the  course  or  execu- 
ticm  of  or  in  connection  with  the  agency,  including  those  made 
by  any  transaction  entered  into  in  violation  of  his  duty  to 
his  principal  if  directly  or  indirectly  connected  with  the  matter 
of  agency ;  and,  second,  that  no  agent  may  place  himself  in  any 
position  where  his  interest  and  his  duty  may  conflict.  These- 
two  rules  are  applied  no  matter  how  honestly  the  agent  may 
have  acted  in  the  transaction  of  which  the  principal  is  entitled 
under  these  rules  to  the  benefit  (Masney  v.  Daries,  2  Vea  Jr. 
317 ;  ShaUciy)e8  v.  Oldham,  2  John  and  H.  009 ;  T}tmnim)n  v. 
Havdock,  1  Camp.  527 ;  Ex  parte  Lacey,  6  Ves.  625 ;  Gardner 
V.  McCutcheon,  4  Beav.  534;  Bentley  \\  Cmven,  18  Beav. 
76;  Brougkton  v.  Braughton,  5  De  Q.  M.  &  O.  160;  Clegg  v. 
EdmuTMon,  8  De  O.  M.  k  O.  787;  BuHan  v.  Wookey,  6 
Madd.  367;  Rtuedl  v.  Auetivick,  1  Sim.  52;  HamiU<m  v. 
Wright.  9  a  and  F.  liOT;  Viner's  Abridgment  Master  and 
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Servant  (0) ;  2  White  and  Tudor's  Equity  Cases,  7th  ed.  pp. 
607,  695,  709-762;  Lindley  on  Partnership,  6th  ed.  pp.  316, 
318,  324 ;  Kei^hjose  v.  Seiie,  4  Moore  P.C.  459 ;  In  re  Im- 
perial Land  Co.  of  Marseilles,  4  Ch.  D.  566 ;  Kerr  on  Fraud 
and  Mistake,  3rd.  ed.  pp.  133,  165;  Re  Bnssche  v.  AU,  8  Ch. 
D.  289;  Emimi  Silver  Mining  Co.  v.  Grant,  11  Ch.  D.  918; 
Morison  v.  Tliompson,  L.R  9  Q.B.  480;  Parker  v.  McKenna, 
L.R  10  Ch.  App.  96 ;  Story's  Equity  Jurisprudence,  sees.  315, 
323,  465,  466;  Story's  Agency,  sees.  192,  207,  211),  and  even 
a  transaction  in  which  the  principal  could  not  either  lawfully 
or  in  fact  himself  have  secured  them  if  he  had  himself  acted 
directly  in  the  matter,  provided  that  the  principal  was  not 
himself  accessory  to  any  illegality  with  which  the  transaction 
may  have  been  tainted  (FeatJierHtoneluiugh  v.  Fenwick,  17 
Ves.  298;  Broughtmi  v.  Broughton,  5  De  G.  M.  &  G.  160; 
Boston  Deep  Seu  Fishin-g  Co,  v.  Ansell,  39  Ch.  D.  339). 

One  of  these  rules  which  is  more  usually  applied  to  partner- 
ship, but  which  extends  also  to  agency,  is  cited  in  another  form, 
viz.,  that  the  agent  is  not  entitled  to  put  himself  in  competition 
with  his  principal  in  any  matter  connected  with  the  agency 
entrusted  to  him  (Somerville  v.  Mackay,  16  Ves.  382 ;  Dieringer 
V.  Meyer,  24  Amer.  Rep.  415 ;  Horton  v.  McMurty,  5  Hurl  and 
N.  669 ;  N^ol  v.  Martin,  2  Esp.  732). 

The  two  rules  or  corollaries  which  I  have  referred  to  as 
flowing  from  the  main  obligation  of  the  agent  towards  his  prin- 
cipal appear  also  in  the  civil  law,  from  which  they  are  probably 
derived  either  under  the  head  of  legal  maxims  or  in  the  guise  of 
one  of  those  numerous  examples  which  are  contained  in  the 
Digest,  and  which  have  been  developed  by  later  jurisprudence 
into  general  principles.  It  is  true  that  the  law  of  agency  was 
not  developed  to  anything  like  the  same  extent  by  the  civil 
jurists  as  it  has  been  in  later  times,  but  I  do  not  think  that  there 
is  any  substantial  difference  between  the  doctrines  accepted  under 
English  jurisprudence  and  in  our  own  law. 

And  tlius  the  agent  is  liable  to  the  principal  for  whatever 
profits  he  has  made  or  eould  lawfully  have  secured  for  his 
principal  directly  or  indirectly  in  connection  with  the  agency,  as 
also  for  profits  made  in  violation  of  his  duty  towards  his  principal 
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(Digest,  3,  3,  46 ;  17,  1,  8  (10);  17,  1,  10  (3)  and  (8);  17,  1,  20: 
17, 1, 44;  Code,  4, 35, 11 ;  Pothier,  ad  Pandectas,  17,  1, 38 ;  Voet, 
17,1,9;  17,  2,  12;  Brunneinanns  tui  Digesta,  17,  1,  10;  Noodt, 
ad  Digestay  17,  -1,  p.  375),  and  these  include  profits  made  for  a 
principal  who  h&s  himself  acted  bond  fitle  even  by  the  illegal 
transactions  of  his  agent  (Dif/pMt,  3,  3,  46).  These  rules  adapted 
by  Roman-Dutch  commentators  and  other  jurists  of  tlic  civil  law 
have  been  substantially  reco<jnised  in  South  Africa,  although 
there  are  few  cases  directly  bearing  upon  the  question  at  issue  in 
this  action  (4  Fothier,  (Eavrea,  Mandat,  Nos.  51-58;  3  Pothier, 
SocUti  No.  120,  sees.  122  and  123 ;  Troplong,  Mandat,  416,  sec. 
421;  Dalloz,  Re2^rt.  jifandat,  No.  311 ;  Grotius,  3,  12,  8  :  Parr  v. 
Crofbie,  5  E.D.C.  197 ;  Cai^e  of  Good  Hope  Bank  v.  de  Beers,  11 
S.C.441;  Queen  v.  Eayrs,  11  S.C.  330;  Baxter  v.  Beningjield,  4 
N.LR.143  and  12  App.  Cas.  179).  They  of  course  include  the 
ca.%  which  has  often  come  under  judicial  consideration,  in  which 
the  agent  has  made  profits  by  the  use  of  the  property  of  his 
principal,  and  in  which  the  latter  is  entitled  to  these  profits,  at 
any  rate  where  that  use  is  connected  with  the  matter  of  the 
agency.  There  is,  so  far  as  I  know,  no  exact  definition  or  decided 
case  which  determines  what  is  the  exact  connection  between  the 
transaction  entered  into  and  the  matter  of  the  agency  which  will 
render  the  agent  liable  for  those  profits  to  the  principal. 

There  are  one  or  two  passages  in  the  Digeet  (17, 1,  10,  and 
17|  2, 67)  which  lay  down  that  an  agent  lending  the  money  of  his 
principal  in  his  own  name  and  at  his  own  risk  is  in  certain  cases 
not  liable  for  the  interest  which  he  may  have  collected.  These 
bave  given  rise  to  considerable  discussion,  and  there  is  no  doubt 
that  if  taken  by  themselves  they  are  not  in  accord  with  the 
pneral  doctrines  appearing  in  other  portions  of  the  Digest  as  to 
the  agent's  duties ;  but  apparently  they  are  assumed  to  refer  to 
cases  in  which  the  agent  had  permission  to  lend  if  he  chose  at  his 
own  risk,  or  to  cases  where  the  agent's  transaction  has  no  con- 
nection with  the  agency  (Voet,  17,  1,  9;  17,  2,  17;  Pothier, 
S^^^,  No.  123;  Digest,  17,  2,  GO  (1);  Troplong,  Mandate  sec. 
*17,8;  Brun.  cul  Digesta,  17,  1,  10,  No.  13).  In  addition  to  tli^se 
disputed  passages  therft  occur  in  the  authorities  a  few  instances 
m  which  the  agent  is  entitled  to  Fetain  profits ;  but  'they  seem  to 
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be  entirely  confined  to  cases  where  there  was  some  mere  acci- 
dental connection  between  the  agency  and  the  profits  in  ques- 
tion, or  where  the  transaction  producing  the  profits  was  entirely 
outside  the  contemplated  scope  of  the  agency,  and  therefore  no 
conflict  between  duty  and  interest  arose  (Pothier,  SocHtd,  sees. 
120, 123 ;  Troplong,  sec  502 :  Tyrrell  v.  Bank  of  London,  31  L.J. 
Ch.  369;  Dean  v.  McDmcell;  Aas  v.  Beiiham,  supra;  Conta 
Rica  Co.  V.  ForuHMxl,  [1901]  1  Ch.  746 ;  AWian  Sied  Wire  Co.  v. 
MaHin^l   Ch.  D.  680). 

Where  the  agent  enters  into  a  contract  outside  the  scope  of 
his  authority,  but  in  the  name  of  his  principal,  the  uuthorities 
seem  to  hold  that  the  latter  can  if  he  choose  claim  to  adopt  such 
a  contract,  but  that  is  not  the  case  we  have  to  deal  with  in  this 
action. 

Now,  are  these  principles  under  which  an  agent  becomes 
liable  to  account  for  profits  applicable  to  the  agreement  of  the 
defendant  with  the  Imperial  Cold  Storage  Company  1  He  was 
in  a  position  of  very  special  trust  and  authority;  here  was  an 
opportunity  which  offered  probabilities  of  considerable  profit ;  it 
was  work  within  the  scope  of  the  company's  powers ;  it  was  a 
contract  which  he  could  have  accepted  in  the  company's  name 
without  reference  to  the  board ;  and  though  it  was  probably  his 
own  special  experience  as  a  cold  storage  expert  which  mainly 
induced  the  Imperial  Company  to  engage  his  services,  yet  the 
plaintiff  company  was  entitled  to  demand  the  benefit  of  that 
experience  for  the  purposes  of  their  Durban  business  while  he 
remained  their  manager  and  agent,  and  the  Transvaal  Company's 
contract  with  the  military  authorities  seems  undoubtedly  to  have 
been  the  occasion  of  the  defendant  being  approached  by  the 
Imperial  Company. 

It  appears  to  me  that  the  ccmclusion  is  irresistible,  that  this 
was  business  which  it  was  the  defendant's  duty  to  have  offered 
to  the  company  or  to  have  accepted  in  their  name.  It  is  also,  I 
think,  clear  that  the  two  derived  rules  which  have  been  already 
mentioned  apply  to  this  c&se;  these  profits  were  made  by  the 
defendant  in  the  course  or.  execution  of  his  agency,  or  at  the  least 
in  connection  with  and  arising  directly  out  of  the  business  he  was 
entrusted  to  mana^.    There  can  also  be  little  doubt  that  the 
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discharge  of  his  obligations  to.  the  Imperial  Company  repeatedly 
placed  the  defendant  in  positions  where  his  duty  to  the  plaintiff 
oonflicted  with  his  own  personal  interests,  as,  for  instance,  in  the 
UK  he  made  of  the  company's  staff  and  offices  and  the  proper 
proportions  of  payment  of  their  clerks  for  services  to  the  com- 
pany and  services  to  himself.  It  is  right  to  say,  however,  that 
there  is  no  proof  of  the  plaintiff  having  ever  suffered  any  loss  in 
this  respect  Unless,  therefore,  the  conduct  of  the  plaintiff  com- 
pany has  disentitled  it  to  relief,  it  has  a  claim  to  the  profits 
which  have  been  made  by  the  defendant  in  these  transactions. 

The  defence  maintains  that  it  has  lost  its  rights  by  ratifying 
the  defendant's  action  in  taking  this  contract  in  his  own  name. 
The  only  evidence  of  ratification  is  contained  in  the  correspond- 
ence during  October,  1902.  Now  ratification  must  be  distinct, 
direct,  and  advised,  made  with  a  full  knowledge  of  all  the 
material  facts  (Baxter  v.  Beninnfidd,  4  N.LK  143  and  12 
App.  Cas.  179 ;  Crowe  v.  Ballard,  2  Cox,  118 ;  Dunne  v.  Englidi, 
LRlSEq.  524). 

The  letters  of  the  defendant  did  not  disclose  the  real  nature 
^  bis  contract  with  tlie  Imperial  Company,  the  charges  he  was 
^iogi  the  profits  he  might  expect,  nor  the  use  he  was  making 
^  the  plaintiffs  staff;  it  .was  represented  as  entered  into  chiefly 
/or  the  benefit  of  the  plaintiff,  and  though  it  is  probable  it 
derived  considerable  advantage  from  the  dual  position,  occupied 
by  the  defendant,  it  is  clear  that  the  expectation  of  profit, 
intended  certainly  to  be  made  without  injury  to  his  principal, 
formed  so  far  as  he  was  concerned  the  main  element  in  the  trans- 
action, and  was  the  governing  motive  that  induced  him  to  enter 
mto  the  arrangement. 

In  my  opinion  the  plaintiff  company  should  have  judgment 
declaring  it  entitled  to  all  profits  made  by  the  defendant  under 
his  contract  with  the  Imperial  Oold  Storage  C!ompany,  after  due 
allowanoe  for  all  reasonable  expenses  incurred  by  him  in  connection 
therewith,  and  the  plaintiff  company  is  entitled  to  an  account  T>f 
these  profits,  to  be  taken  in  such  manner  as  the  Court  may  direct 
if  the  parties  fail  to  agree  as  to  the  net  amount  of  such  profits. 

Plabtiffs  Attorneys:  RoUh  &  Weadela;  Defendant's  Attor- 
neys: Ltinium  A  Nixon. 
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Ex    PARTE   WOLMARANS. 

1904.   January  \^.   Brlstowe,  J. 

Miiiei(  and  minerals. — Mineral  contract, — Mifwr  ifUerested., — Conjinna- 
tiojL  by  Court. — Master's  report. — Practice. 

A  testator  bequeathed  the  farm  Donkerhoek,  in  extent  645  morgen,  to 
his  minor  son  and  to  the  petitioner,  who  was  one  of  the  minor's 
guardians.  The  petitioner,  as  co-owner  of  the  property,  and  Uie 
other  guardians  on  behalf  of  the  minor  gave  a  pix)visional  mineral 
lease  of  it,  whereby  the  lessee  acquired  the  right  to  prospect  for 
three  yeara  at  yearly  rentals  rising  from  £300  to  £700  with  the 
option  of  pui-chasing  all  mineral  rights  for  £50,000,  and  the  Court 
was  now  asked  to  confirm  the  said  contract  so  far  as  the  minor 
was  concerned.  The  applicant  furnished  a  valuation  by  a  sworn 
appraiser,  in  which  the  latter  stated  that  he  considered  the  con- 
tract fair  and  reasonable  ;  but  he  did  not  produce  a  report  by 
a  mining  expert,  as  this  would,  he  alleged,  involve  great  expense. 
The  Master  reported  that  though  the  terms  of  the  proposed  con- 
tract appeared  to  be  beneficial  to  the  minor,  he  could  not  recom- 
mend its  confirmation  by  the  Court  in  view  of  the  fact  that  no 
mining  expert  had  reported  on  the  value  of  the  mineral  rights. 
Heldy  that  the  Court  had  power  to  confirm  the  contract  although 
the  Master  had  not  recommended  it,  and  although  a  report  had 
not  been  obtained  from  a  mining  expert 

Application  for  the  confirmation  of  a  certain  mineral  option 
contract. 

Under  the  mutual  will  of  the  late  Jacobus  Wolmarans  and 
hin  surviving  spouse  the  farm  Donkerhoek,  in  extent  645 
morgen,  was  bequeathed  in  equal  shares  to  his  son  (the  peti- 
tioner) and  to  his  minor  son  Jozef  Wolmarans.  The  testator 
appointed  his  wife,  the  petitioner,  and  two  other  sous  as  the 
tutors  testamentary  of  the  minor  children  of  the  marriage. 
The  will  also  contained  a  restriction  on  alienation  to  which  it 
is  not  necessary  to  refer. 

The  petitioner,  the  surviving  wife  of  the  testator  in  her 
individual  capacity,  in  her  capacity  as  one  of  the  executory 
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in  lier  husband's  estate,  and  as  one  of  the  tutors  testamentary 
of  the  iiiinor  Jozef  Woliparans,  and  the  two  other  sons  of  the 
testator   in  their  capacity  as  tutors  testamentary  of  the  said 
minor  granted  a  mineral  lease  of  the  said  farm,  whereby  the 
lessee  acquired  the  right  to  prospect  on  the  property  for  three 
years   at   yearly  rentals  rising  from  £800  to  £700,  and  the 
option  of  purchasiiig  the   mineral   rights  during  the  term  of 
the  lease  for  £50,000.     The  surviving  wife  joined  in  the  con- 
tract in  her  individual  capacity  in  order  to  renounce  certain 
rights  of  occupation  which  she  had  over  the  farm. 

The  petitioner  filed  a  valuation  by  a  sworn  appraiser  to  the 
effect  that,  having  perused  the  proposed  contract,  he  considered 
the  option  moneys  and  purchase-price  to  be  fair  and  reasonable. 
No  report  by  a  uiiniug  expert  was  furnished,  the  applicant 
alleging  that  to  obtain  such  a  report  would  involve  great 
expense. 

The  Master's  i-eport,  so  far  as  material,  was  as  follows : — 

"  A  report  from  a  mining  expert  or  person  well  acc|uainted  with  the 
mineral  value  of  the  property  and  the  locality  in  which  it  is  situated 
has  been  called  for,  but  is  not  forthcoming,  and  the  applicant's  attorneys 
have  requested  that  the  application  may  be  reported  upon  without  a 
certificate  from  a  mining  expert.  The  property  does  not  appear  to  have 
been  transferred  to  the  heirs.  The  terms  of  the  proposed  contract — 
the  extent  of  the  ground  being  small — appear  to  be  beneficial  to  the 
minor ;  but  as  the  farm  is  stated  to  be  within  the  mineral  area,  in  the 
absence  of  more  precise  information  as  to  the  value,  and  in  view  of 
the  restriction  upon  alienation  contained  in  the  will,  I  am  unable  to 
recommend  the  confirmation  of  the  contract  so  far  as  the  minor  is 
concerned." 

Gregorowaki  (with  him  Macfadyen),  ior  the  applicant:  To 
obtain  a  mining  expert's  report  would  involve  unnecessary  ex- 
pense; the  contract  is  clearly  to  the  advantage  of  the  minor. 
Tlie  farm  is  small  and  the  purchase-price  is  very  high.  The 
widow  has  waived  her  rights  by  becoming  a  party  to  the 
contract. 

The  Court  held  that  in  a  case  like  the  present,  where  it  was 
satisfied  tliat  the  contract  was  extremely  beneficial,  it  had  power 
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to  confirm  it,  aJihoagh  the  Haater  had  not  adviaed  its  confirma- 
tion and  notwithstanding  that  a  report  from  a  mining  expert 
had  not  been  obtained. 

Contract  confirmed  accordingly. 

Applicant's  Attorneys :  Ruoth  ct*  WeniieU. 


FIORE  V.   REX. 
1904.    Jamiary  22.    Mason,  J. 

Liqtwr  laws. — JSale  without  licefux. — Xanie  of  purchaser,— Orduuince 
3^0.  32  of  1902,  tecs.  57  and  61. 

Tlie  accused,  who  had  been  charged  with  the  contravention  of  sec.  57 
of  Ordinance  No.  32  of  1902,  in  that  he  had  dealt  in  intoxi- 
cating liquor  without  a  licence,  excepted  in  the  court  below 
to  the  summons  on  the  ground  tliat  it  did  not  allege  the  names 
of  the  persons  to  whom  the  liquor  had  been  illicitly  sold.  Held^ 
on  appeal,  that  such  exception  on  the  ground  set  forth  was  well 
taken,  and  the  proceedings  were  accordingly  quashed. 

This  was  an  appeal  from  a  decision  of  the  Assistant  Resident 
Magistrate  of  Pretoria.  The  facts  are  fully  set  out  in  the  judg- 
ment delivered. 

de  Korte,  for  the  appellant :  In  other  South  African  courts  it 
has  been  decided  under  similar  liquor  laws  that  it  is  essential  to 
allege  the  names  of  the  persons  to  whom  the  liquor  has  been 
illicitly  sold ;  see  Reghm  v.  Vipand  (1  M.  651) ;  Qtieen  v. 
Hawkins  (7  S.C.  169).  As  to  the  latter  case,  there  is  no  sec- 
tion in  our  Law  corresponding  to  sec.  93  of  the  Cape  Law. 
Sees.  GO  and  61  of  our  Law  are  a  copy  of  sec.  84  of  the  Cape 
Law.  The  case  of  Queen  v.  McGUiskan  (9  E.D.C.  9)  is  exactly 
on  all  fours  with  the  present  one.  See  also  Ash  v.  Superin- 
tendent of  Police  (6  N.LR  98)  and  Inyewsar  v.  Supei^inieiident 
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of  Police  (11  N.L.K  197).  The  point  was  also  praeiicaUy 
decided  in  the  case  of  Rex  v.  Howard  (Transvaal  Supreme 
Cioiirt,  25th  Au^Qgt,  1902,  not  reported),  where  it  was  held  that 
in  a  charge  of  contravening  sec.  36  of  Law  No.  4  of  1894  it 
was  essential  to  allege  the  names  of  the  persons  to  whom  the 
articles  were  sold.  Sec  46  of  the  liquor  Ordinance  is  the 
only  section  where  it  is  specifically  provided  that  it  shall  not 
be  necessary  in  indictments  for  contraventions  of  that  secticm 
to  mention  the  names  of  the  persons  who  purchased  tiie  liquor. 

Matthexva,  for  the  Crown:  Tlie  gravamen  of  the  offence  is 
having  the  liquor  on  the  premises ;  see  sec  147  of  the  Criminal 
Code  of  1903. 

Ha2K>N,  J. :  Tlie  sole  question  which  has  now  to  be  decided  is 
whether  the  summons  in  the  court  below  is  defective.  Exception 
is  taken  to  it  on  the  ground  that  it  did  not  allege  the  names  of 
the  persons  to  whom  the  liquor  was  sold.  The  summons  is  a 
very  bare  one  indeed ;  it  merely  charges  the  prisoner  with  deal- 
ing in  or  disposing  of  intoxicating  liquors  at  Pretoria  on  the  4th 
January  without  a  licence.  Under  a  summons  of  that  kind 
almost  any  transaction  might  be  brought  before  the  Court,  and 
the  prisoner  would  not  have  the  opportunity  of  knowing  the 
exact  case  which  he  had  to  meet.  Now,  there  have  been  a  series 
of  decisions  in  South  Africa,  and  possibly  they  are  common  to  all 
the  courts  in  South  Africa,  that  where  a  person  is  charged  ¥rith 
an  offence  of  this  nature  the  names  of  the  persons  to  whom  the 
alleged  sale  was  made  shall  be  given ;  and  of  course  those  decF- 
sions  have  proceeded  on  the  basis  that  it  is  essential  in  the  sum 
mons  to  specify  the  particular  transaction  which  is  alleged  to 
constitute  an  offence  In  this  case  I  do  not  think  that  the 
particular  sale  or  the  particular  transaction  is  specified  which 
constitutes  an  offence.  Those  decisions,  to  my  mind,  are  based  on 
common  sense,  and  ought  to  be  absolutely  decisive  in  the  present 
case. 

The  sole  question  is  whether  the  statute  law  of  the  country 
makes  a  difference  in  the  ordinary  common  law.    Now,  as  re 
gards  the  Criminal  Procedure  Code,  I  do  not  think  that  sec  147 
touches  the  matter;  it  merely  says  that  "  no  indictment  shall  be 
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held  insufficient  for  want  of  the  averment  of  any  matter  unneces- 
sary to  be  proved."  But  that,  of  course,  practically  begs  the 
question.  If  it  is  essential  for  the  particular  transaction  to  be 
specified,  that  particulskr  transaction  must  be  averred  in  the 
indictment,  and  in  that  respect  this  summons  was  defective.  The 
other  question  is  whether  sec.  61  of  the  Liquor  Ordinance  is  so 
framed  that  the  specification  of  the  names  would  defeat  the  in- 
tention of  the  section.  That  section  provides  that  the  fact  of  any 
person  having  liquor  concealed,  or  more  liquor  than  is  reasonably 
required  for  the  persons  residing  on  such  premises,  shall  be 
deemed  to  be  primd  facie  evidence  of  the  unlawful  sale  of  liquor 
by  such  person.  If  it  were  the  fact  that  that  section  could  not 
be  given  effect  to  unless  the  names  were  left  out  in  all  instances, 
then  I  should  have  to  come  to  the  conclusion  that  this  indictment 
was  sufficient ;  but  we  have  had  an  illustration  in  a  case  just 
heard  that  this  section  can  be  made  most  effective  in  favour  of  the 
Crown  at  the  same  time  that  a  particular  transaction  or  particular 
series  of  transactions  which  constitute  the  alleged  offence  is 
brought  before  the  Court. 

in  this  particular  case  I  think  it  is  quite  clear  that  though 
the  names  were  not  specified,  the  evidence  about  the  liquor  being 
concealed  on  the  premises,  or  more  liquor  than  was  required 
being  on  the  premises,  would  be  priirui  facie  evidence  that  the 
alleged  unlawful  sale  had  taken  place.  I  have  therefore  come  to 
the  conclusion  that  the  magistrate  was  not  correct  in  overruling 
this  exception.  All  the  cases  do  not  seem  to  have  been  cited  to 
him ;  but  I  think  the  proper  construction  to  give  to  this  sec.  61, 
without  departing  from  the  principles  of  ordinary  common  law. 
is  that  the  offence  should  be  so  specified  as  regards  persons  to 
whom  a  sale  is  alleged  to  have  been  made  that  the  accused  can 
reasonably  know  the  particular  transaction  which  he  is  called 
upon  to  explain. 

The  Court,  therefore,  will  uphold  the  exception  taken  before 
the  magistrate,  and  quash  the  proceedings. 

Appellant  s  Attorney :  C.  H,  H.  Sheppard, 
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NIEMEYER    &   MARAIS   v.    CIVIL    COMMIS- 
SIONER   OF    PRETORIA. 

1904.    January  23.     Innes,  C.J. 

Lieencei,--Firm — -Auetiofieers. — Cofiveyancers, — Law  Xo,  17  of  1899. 

A  firm  of  auctioneers  need  only  i»ke  out  one  licence  to  practise  under 
see.  6  of  Law  No.  17  of  1899.  The  same  rule  applies  in  the  case  of 
a  firm  of  conveyancers,  even  though  all  its  members  are  not  qualified 
as  such ;  but  the  conveyancing  business  of  such  a  firm  can  only 
b^  transacted  by  those  partners  who  do  pocjsess  the  necessary 
qualification. 

This  was  an  application  by  the  firm  of  Nieuieyer  &  Marais^ 
the  members  whereof  were  Charles  Marais,  Schalk  Willem 
Pienaar,  and  Rupert  Ford  Marais,  for  an  order  compelling  the 
Civil  Commissioner  of  Pretoria  to  issue  one  joint  auctioneer's 
licence  to  the  said  firm  entitling  each  of  the  members  thereof  to 
practise  as  an  auctioneer,  and  to  issue  one  joint  conveyancer  s 
licence  to  the  members  Schalk  Willeui  Pieuaar  and  Rupert  Ford 
Harais  entitling  them  to  practise  as  conveyancers  on  behalf  of 
the  firm. 

All  three  applicants  carried  on  business  as  auctioneers,  and 
Schalk  Willem  Pienaar  and  Rupert  Ford  Marais  were  also  duly 
qualified  conveyancers,  and  practised  as  such  on  behalf  of  the 
firm.  The  Civil  Commissioner  contended  that  each  individual 
partner  was  required  by  law  to  take  out  and  pay  for  a  separate 
licence  in  his  ovm  name  to  practise  either  as  auctioneer  or  con- 
veyancer for  the  firm. 

.Gregorawaki,  for  the  applicants:  The  practice  has  been  to 
issue  one  licence  to  a  tinn.  The  practice  appears  from  the  pro- 
visions of  Law  No.  6  of  1882,  art  1,  sub-sees.  6  and  7.  The  late 
Coart  decided  under  that  Law  that  a  firm  of  attorneys  practising 
in  the  same  place  need  only  have  one  licence ;  see  Leyds,  N,0,,  v. 
Booth  <fe  WtdHtU  (3  CMf.  Rep.  148).  A  similar  decision  was  given 
under  Law  No.  21  of  1898  in  the  case  of  Dickiuaon  v.  TkeStaU 
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(16  C.LJ.  281).    There  is  no  reason  why  the  same  rule  should 
not  apply  to  auctioneers  and  conveyancers. 

Barber,  for  the  respondent :  Sec  23  of  Law  No.  17  of  1899 
provides  that  the  regulation  of  licences  for  the  exercise  of  callings 
and  businesses  for  which  provision  is  made  by  special  Laws  is 
left  to  be  dealt  ¥rith  in  terms  of  such  Lawa  Accordingly  we 
must  look  to  Law  No.  1  of  1885.  The  licence  referred  to  in  Law 
Na  17  of  1899  is  only  granted  subject  to  the  provisions  of  Law 
No.  1  of  1885,  which  uses  the  word  "  auctioneer  "  in  the  singular. 
Therefore  the  licence  is  personal,  and  each  auctioneer  must  have 
a  licence.  Before  thecase  of  Leyds, N:0.,  v. Rootlt &  Wesdda  each 
member  of  a  firm  of  attorneys  paid  for  a  licence.  It  certainly 
has  been  the  practice  hitherto  for  each  auctioneer  to  have  a 
separate  licence.  The  decision  in  the  case  of  Rooth  &  fVeaads 
extends  no  further  than  attorneys,  and  the  question  of  auctioneers 
and  conveyancers  is  to-day  a  new  matter.  In  the  present  case 
only  two  of  the  partners  are  qualified  conveyancers. 

[Inkes,  C.J. :  This  Court  has  already  decided  that  a  convey- 
ancer may  be  in  partnership  with  an  unqualified  man.] 

If  one  licence  is  issued  to  the  firm,  still  the  third  partner 
could  not  be  held  liable  as  a  conveyancer. 

Gregorowski,  in  reply :  The  licence  in  each  case  is  not  personal ; 
it  is  for  the  business.  In  regard  to  conveyancing  work,  even 
though  only  two  partners  are  qualified  conveyancers  they  could 
all  be  held  liable. 

IXNEs,  C.J.:  Law  No.  17  of  1899  is  rather  loosely  drawn, 
and  its  meaning  in  some  respects  is  not  entirely  free  from 
doubt.  The  general  rule  is  that  a  firm,  as  a  firm,  is  not  a 
separate  persona;  a  company  has  a  peruana  apart  from  its 
members,  but  not  a  firm.  But  it  does  not  appear  to  me  that 
that  rule  of  law  was  borne  in  mind  or  attempted  to  be  fol- 
lowed by  the  legislature  when  it  passed  Law  No.  17  of  1899. 
I  do  not  suppose  it  would  be  contended  for  a  moment  that  in 
regaird  to  an  ordinary  commercial  firm  every  partner  ought  to 
take  out  a  dealer's  licence,  or  that  in  regard  to  a  baker's  busi- 
ness carried,  on  by  two  partners  each  -of  them  should  take 
out  the  licence  of  a  baker.     In  fact,  the  legislatui'e  in  this 
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sUbite  appears  to  me  to  have  treated  firms  as  if  they  were 
penrnxB;  that  is  dear  from  the  use  of  the  word  "  companies " 
Uuroughout    The  word  is  translated  "companies"  in  the  Eng- 
lish version,  buC  it  is  "  maatschappij  "  in  the  original,  which 
would  indnde  a  firm  as  weU  as  a  company.    Therefore,  in  my 
opinion,  there  is  nothing  in  Law  No.  17  of  1899  to  prevent 
the  iasoe  of  trading  or  professional  licences  under  that  Law 
to  firms  carrying  on  businesses  to  which  such  licences   are 
appropriate,  if  such  businesses  could  legally  be  carried  on  by 
partnenhips. 

The  only  question  then  which  arises  is  whether  there  is 
any  reason  why  a  firm  of  auctioneers  should  be  differently 
treated  from  any  other  partnership.     lii  support  of  the  pro- 
position that  they  should  be  differently  treated,  Mr.  Barber 
^  referred  to  sec.  23  of  the  Law,  which  enacts  that  the 
'^^tion  of  b'cenoes  for  the  exerdse  of  callings  for  which 
l^viaion  is  made  by  special  Laws  is  left  to  be  dealt  with  in 
^nas  of  such  Laws;  and  he  points  to  Law  No.   1  of  1885, 
which  deals  spedaJly  with  auction  sales.    It  is  true  that  that 
Law  speaks  of  ''auctioneer"  in  the  singular;  but  I  do  not 
think  the  fact  that  it  does  so  is  enough  to  take  the  exercise 
of  that  calling  out  of  the  general  scope  of  Law  No.  17  of 
1899.    Naturally,  the  Law  in  dealing  with  what  an  auctioneer 
could  do  would  speak  of  him  in  the  singular;  but  words  in 
the  eingalar  ought  to  be  construed,  unless  there  is  something 
to  the  contrary  in  the  context,  to  include  the  plural,  and  it 
does  not  seem  to  me  that  it  was  intended  by  Law  No.  1  of 
1885  that  there  should  be  no  such  thing  as  a  firm  of  auctioneers. 
Uw  Na  17  of  1899,  as  already  pointed  out,  recognises  the 
general  principle  of  a  licensed  business  being  carried  on  by  a 
^  in  the  case  of  auctioneers,  as  well  as  of  other  callings. 
Therefore,  in  regard  to  the  application  for  a  licence  for  this 
finn  as  anctioneers,  I  think  it  should  be  granted. 

Mr.  Bai^r  says  the  practice  has  been  to  the  contrary* ;  but 
I  am  relieved  to  find  that  the  decision  to  which  I  come  is 
f^y  in  principle  the  decision  to  which  the  late  Court  came 
in  DkkvnBon'a  case.  That  was  a  matter  relating  to  a  firm  of 
attorneys;  it  was  decided  under  a  Law  which  was  in  terms 
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identical  with  Law  No.  17  of  1899,. and  it  was  held  that  one 
licence  was  sufficient  for  snch  a  firm.  Why  should  not  one 
licence  be  sufficient  for  a  firm  of  auctioneers  ? 

With  regard  to  the  question  of  a  conveyancer's  licence,  that 
is  a  matter  on  which  I  had  some  little  doubt  at  first,  namely, 
as  to  whether  one  licence  should  be  granted  to  a  firm  if  all 
the  members  were  not  entitled  to  carry  on  the  business  of 
conveyancers.  But  on  considering  the  matter  carefully,  it 
seems  to  me  that  the  principle  of  Law  No.  17  of  1899  has 
been  correctly  contended  for  by  Mr.  Gregorowski :  that  it 
recognises  a  business  or  firm  as  an  entity,  and  therefore  that 
there  is  nothing  to  prevent  my  granting  the  application  for 
the  issue  of  a  single  licence  to  this  partnership.  Of  course 
the  business  of  c6nveyancers  *can  only  be  carried  on  by  those 
members  of  the  firm  who  possess  the  necessary  qualifications ; 
but  the  licence  should  be  issued  in  the  form  in  which  I  find 
it  was  issued  last  year  to  these-  same  applicants.  The  applica- 
tion will  be  granted  as  prayed. 

It  was^  a  very  proper  matter  indeed  for  the  Civil  Com- 
missioner to  bring  before  the  Court,  especially  in  view  of  the 
practice  with  regard  to  auctioneers'  licences  which  Mr.  Barber 
has  stated ;  therefore  I  think,  there  should  be  no  order  as  to 
costs. 

Applicants'  Attorneys:  TindaU  Jk  Mortimer;  Respondent's 
Attorney :  J.  H.  L.  Findlay. 
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Ex  PARTE  WORTHINGTON. 

1904.    JanuLiry  26.    Innes,  C.J. 

hifdfvfncy, — S^iiefttration  of  eMaJte  o/ nnrphabifitated  iniioivent. 

Tlie  Court  ha.s  no  power  to  sequestrate  the  estate  of  an  unrehabilitated 
insolvent. 

Application  for  the  compulsory  sequestration  of  one  Marais. 

From  the  petition  it  appeared  that  Marais  had  surrendered 
his  estate  in  1899.  He  had  paid  all  his  creditors  under  that 
sequestration  in  full,  and  had  obtained  leave  to  trade  by  their 
consent  at  the  third  meeting  on  the  6th  February,  1903.  The 
first  and  final  account  w&s  confirmed  on  the  19th  November, 
1903 ;  but  he  had  not  been  rehabilitated.  Subsequently  several 
creditors  had  obtained  judgment  against  Marais,  and  two  sales  in 
execution  were  advertised  to  take  place  on  the  day  following  the 
date  of  the  present  application.  The  applicant,  who  became 
Marais'  creditor  after  he  had  obtained  leave  to  trade,  had  not 
obtained  judgment  for  the  debt  due  to  him.  The  petitioner 
feared  that  if  the  sales  in  execution  were  held  as  advertised,  and 
the  proceeds  paid  over  to  the  judgment  creditors,  the  remaining 
creditors  would  be  prejudiced,  as  there  were  not  sufiicient  assets 
to  pay  all  creditors.  Accordingly  he  submitted  that  it  would  be 
to  the  benefit  of  the  creditors,  with  the  exception  of  the  execution 
creditors,  that  Marais'  estate  should  be  sequestrated. 

de  Waal,  for  the  applicant :  It  is  true  that  our  Insolvency  Law 
does  not  make  special  provision  for  the  sequestration  of  an  un- 
rehabilitated  estate ;  but  nevertheless  the  Court  has  the  power  to 
grant  an  order  of  sequestration.  The  late  Court  refused  a  similar 
application  in  the  ease  of  Mackinnon  v.  Pritchaiyi  (Hertzog's 
Rep.  132);  but  that  decision  was  based  on  Alford  and  Willf^  v. 
Toicnisend  (4  S.C.  153),  and  the  latter  case  is  not  on  all  fours  with 
the  present  application.  See  also  In  re  Forbes  (3  M.  209)  and 
In  re  Magodas  (3  M.  253),  in  both  of  which  applications  the 
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Court  refused  to  accept  a  surrender  while  the  fir^t  sequestration 
subsisted ;  these  decisions  were  given  previous  to  the.  passing  of 
the  Gape  Ordinance  No.  6  of  1843,  sec.  128  of  which  spedially 
provides  for  the  sequestration  of  estates  still  under  sequestration. 
But  in  the  present  application  Marais'  account  has  been  confinned, 
and  he  has  therefore  regained  his  j)^''^'^^^'^^^ ;  s^  Poole  v.  Wcdker 
(1  Off.  Rep.  4th  pt  98).  Accordingly  his  estate  can  now  be 
sequestrated  again. 

The  Court  held  that  it  had  no  power  under  the  Law  as  it 
stood  to  grant  the  application,  however  denirable  it  might  be  in 
some  cases  that  an  unrehabilitated  estate  should  be  again  seques- 
trated. In  the  Cape  Colony  special  provision  had  been  made 
under  which  the  surrender  of  an  estate  could  be  accepted  while  a 
previous  sequestration  still  subsisted,  but  the  Cape  courts  had 
held  that  prior  to  the  passing  of  Ordinance  No.  6  of  1848  no  such 
power  existed.  In  the  Transvaal  Insolvency  Law  there  was  no 
section  corresponding  to  sec.  128  of  the  Cape  Ordinance.  On  the 
contrary,  sec.  142  of  our  Law  said  that  as  long  as  the  insolvent 
was  not  rehabilitated,  the  sequestration  of  his  estate  should  con- 
tinue in  force  even  after  the  final  distribution  of  his  estate.  It 
might  work  great  hardship  on  creditors  like  the  applicant  to 
refuse  the  application,  but  until  the  law  was  changed  the  Court 
could  not  make  the  order  prayed. 

Applicant's  Attorneys :  Rooth  &  Wes^ls. 

Nora. — In  the  case  of  Ex  parte  Mauw  (decided  in  the  late  High 
Court  on  the  27th  of  January,  1898,  not  reported)  Amrshoff,  J., 
refufled  to  receive  the  voluntary  surrender  of  the  estate  of  an  unrehabi- 
litated insolvent. — Rkportbrr. 
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REX  V.  JANTJE  AND  OTHERS. 

1904.    Jammry  28.    Innes,  C.J. 

Magisirai^s  Court. — Jurisdiction, — Xative  Commiwion^. — Law  Xo,  4 
of  lSS5,^^uvenile  offender. —  Whipping. -^Prodamation  No,  21  of 
1902,  9ee.  36. 

Hie  jarifldiction  of  resident  magistrates  being  defined  bj  Proclamation 
Na  21  of  1902,  they  are  not  ex  officio  native  oommissionerR  in 
terms  of  sec.  3  of  Law  Na  4  of  1885,  and  they,  have  no  right  to 
exercise  judicial  functions  as  such  unless  they  have  been  specially 
appointed  to  act  in  that  capacity. 

The  punishment  of  a  juvenile  offender  by  whipping;  as  provided  in  sec. 
36  of  Proclamation  No.  21  of  1902,  oan  only  be  imposed  in  substi- 
tution for,  and  not  in  addition  to,  other  punishments ;  and  there- 
fore a  magistrate  has  no  power  to  sentence  such  offender  to 
imprisonment  as  well  as  to  whipping. 

This  was  a  case  which  came  before  the  Chief  Justice  in 
review  from  the  oonrt  of  the  Assistant  Resident  Magistrate  of 
BethaL    The  facts  are  set  out  in  the  judgment 

Inkes,  C.J. :  The  accused,  Jantje^  Stunrraan/  Kleinbooi,  and 
David,  were  charged  in  the  court  of  the  Assistant  Resident 
Magistrate  of  Bethal  with  assault,  and  duly  convicted.  The  first 
three  were  sentenced  to  two  months'  imprisonment- with  hard 
labour  and  ten  lashea  David,  as  a  juvenile  offender,  was  sen- 
tenced to  one  month's  imprisonment  with  hard  labour  and  a 
whipping  to  be  administered  by  the  gaoler. 

With  r^ard  tp  the  lashes  which  Jantje,  Stuurman,  and 
Kleinbod  were  ordered  to  receive,  there  was  no  proof  of  any 
previous  eonviction.  But  the  assistant  magistrate  states  that  he 
inflicted  lashes  under  the  powers  conferred  upon  native  com- 
missioners by  Law  No.  4  of  1886,  sec  6.  It  is  true  that  sec.  3  of 
that  Law  provided  that,  where  the  Volksraad  considered  that  the 
appointment  of  a  native  commissioner  was  not  necessary,  the 
landdrosts  were  to  be  e^  officio  ccMnmissionera    But  I  do  not 

T.R.     04—4 
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tliink  that  the  effect  of  those  words  is  to  give  to  magistrates, 
whose  jurisdiction  is  defined  by  Proclamation  No.  21  of  1902,  the 
right  to  exercise  judicial  functions  as  commissioners  of  natives  in 
districts  where  no  such  appointment  has  been  made.  Moreover, 
the  papers  show  that  in  this  case  the  assistant  resident  magistrate 
did  not  purport  to  sit  as  native  commissioner.  So  much  of  tlie 
sentence,  tlierefore,  as  relates  to  lashes  to  be  inflicted  on  the  firsts 
three  prisoners  must  be  quashed. 

The  magistrate  was  also  wrong  in  sentencing  the  juvenile 
offender  to  imprisonment  as  well  as  whipping.  Proclamation 
No.  21  of  1902,  sec,  36,  as  well  as  sec.  259  of  the  Criminal 
Procedure  Code,  clearly  contemplates  that  juvenile  offenders 
may  be  whippe<l  in  substitution  for  any  other  punishment,  not 
in  addition  to  an  ordinary  sentence.  The  sentence  of  imprison- 
ment on  David  must  be  quashed,  and  the  whipping  must  be 
limited  to  fifteen  cuts  with  a  cane. 


AFRICAN  FARMS,  LTD.,  v.  REGISTRAR 
OF   DEEDS. 

1904.    FeljnuiiTf  4.    Mason,  J. 

Land, — Traruifrr  duty, — Comjxiny. — *SW<?  sharehofd^. — Exfmpiiofu—^ 
Proclamaiion  Xo,  8  (/1902,  wc.  13  (1). 

On  the  liquidation  of  the  B  Company  all  its  landed  property  was 
awarded  to  the  applicant  company,  who  was  the  sole  shareholder. 
The  applicant  company  now  applied  to  have  transfer  of  this 
property  registered  in  its  name  without  the  payment  of  transfer 
duty.  Heldj  that  the  case  did  not  fall  within  any  of  the  exemp- 
tions laid  down  by  the  Transfer  Duty  Proclamation  (No.  8  of  1902), 
and  that  transfer  duty  had  therefore  to  be  paid.  Registrar  of 
Deeds  v.  Lydeyiburg  Mining  Estates  (4  O.R.  176)  distinguished. 

Application,  upon  notice  of  motion,  for  an  order  compelling 
the  Registrar  of  Deeds  to  pass  and  register  the  transfer  of  certain 
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properties  into  the  name  of  the  applicant  company,  without  the 
payment  of  trannfcr  duty. 

The  petition  ^t  out  that  the  B.  N.  B.  Syndicate,  Ltd.,  a  company 
legistered  in  the  Transvaal  with  limited  liability,  was  tlie  regis- 
tered owner  of  certain  eight  farms  or  portions  of  farms  in  the 
district  of  Bloemliof ;  that  the  applicant  company  had  at  various 
times  purctuised  shares  in  the  B.  N.  B.  Syndicate,  until  it  now  found 
itself  the  registei'ed  owner  of  all  the  shares  in  that  sj-ndicate : 
that  at  a  special  general  meeting  of  the  syndicate  held  at  Johannes- 
burg on  the  15th  October,  1903,  it  was  resolved  to  place  the  B.  N.  B. 
Syndicate  in  liquidation,  and  the  liquidators  were  authorised 
U>  transfer  all  the  landed  property,  assets,  &c.,  of  the  syndicate  to 
the  api^cant  company ;  that  no  consideration  whatever  had  been 
given  or  was  about  to  be  given  by  the  applicant  for  or  in  respect 
of  the  said  property,  and  that  the  applicant  had  lodged  with  the 
Registrar  of  Deeds  the  requisite  documents  in  order  to  effect 
foansfer  of  these  properties  into  the  name  of  the  applicant  with* 
oat  the  payment  of  transfer  duty,  but   the  documents  were 
rejected  on  the  ground  that  transfer  duty  must  be  paid. 

The  Registrar  of  Deeds  filed  a  report  in  which  he  stated  that 
the  facts  alleged  in  the  petition  were  not  denied.  He  submitted, 
however,  that  the  applicant  company  had  acquired  the  properties 
b  a  manner  which  was  subject  to  transfer  duty  and  which  did 
notiaU  under  any  of  the  special  e^^emptions  mentioned  in  the 
Tranaf er  Duty  Proclamation. 

Smuts,  for  the  applicant :  This  is  not  a  case  of  a  person  "  be- 
coming entitled  to"  any  property,  as  contemplated  by  sec  3  (1) 
of  the  Proclamation.    Tlie  applicant  is  the  owner,  though  not 
the  registered  owner.    There  is  no  transfer  of  dominium.    The 
priQeiple,if  not  the  precise  terms,  of  sec.  13  (1)  applies  to  this 
caae.   There  is  no  question  of  a  purchase-price ;  the  acquisition  of 
&e  shares  was  not  a  quid  pro  quo.    The  applicant  company  has 
the  legal  title  and  right  to  the  properties,  and  the  case  falls  by 
necessary  implication  under  sec  13(1).    There  is  no  difference  in 
principle  between  Law.  No.  20  of  1895  and  Proclamation  No.  8  of 
1902,  and  the  principle  of  Registrar  of  Deeds  v.  Lyden  bnrff  Minivg 
Efitates  (4  O.R.  176)  is  applicable.    In  the  case  of  Coetzeestroom 


52      AFRICAN  FARMS,  LTD.,  v,  REGISTRAR  OF  DEEDS. 

Co.  V.  Registmr  of  Deeds  ([1902]  T.S.  216)  the  company  which 
took  transfer  was  not  a  shareholder  of  the  dissolving  company. 

Barber,  for  the  respondent :  The  Lydenburg  Estates  case  was 
decided  under  sec.  5  (d)  of  Law  No.  20  of  1895,  and  that  sub- 
section has  not  been  adopted  in  Proclamation  No.  8  of  1902,  so 
that  case  is  not  in  point  Under  sec  11  6f  the  Proclamation  the 
•applicant  must  clearly  point  out  by  virtue  of  which  section  it 
claims  exemption.  The  case  does  not  fall  under  any  of  the 
exemptions  mentioned  in  sec  13  (1).  A  company  is  a  peraona 
distinct  and  apart  from  its  shareholders ;  vide  per  Innes,  C JT.,  in 
the  CoetzeeMromn  case  at  p.  220. 

Smuts,  in  reply :  The  shareholder  is  now  the  domimis.  If 
the  B.  N.  B.  Syndicate  had  only  two  shareholders,  it  would  be  a 
case  of  two  shareholders  being  the  joint-owners  in  law,  and  the 
case  would  fall  under  sec.  13  (1) ;  A  fortiori  the  same  principle 
would  apply  if  there  is  only  one  shareholder. 

Mason,  J. :  This  is  an  application  to  declare  a  certain  trans- 
action exempt  from  transfer  duty.  There  was  a  registered 
syndicate  called  the  B.  N.  B.  Syndicate,  which  held  certain  proper- 
ties under  registered  title.  The  African  Farms,  Ltd.,  which  is 
now  the  applicant,  acquired  all  the  shares  in  the  syndicate.  The 
syndicate  was  then  liquidated,  and  these  registered  properties 
handed  over  to  the  African  Farms,  and  it  is  claimed  that  that 
transaction  is  exempt  from  transfer  duty.  Now  the  Transfer 
Duty  Law  (Proclamation  No.  8  of  1902),  under  the  general  clause 
charging  transfer  duty,  provides  that  "any  person  becoming 
entitled  to  any  such  property  by  way  of  exchange,  donation,  or 
in  any  manner  otherwise  than  by  way  of  legacy,  testamentary 
or  other  inheritance,"  shall  pay  transfer  duty.  To  my  mind  it  is 
quite  clear  that  that  clause  affects  this  transaction,  unless  it  can 
be  shown  that  some  of  the  exemptions  apply. 

The  Chief  Justice  in  the  Coetzeestroom  case  stated  a 
general  principle  which  has  been  acknowledged  always  in  refer- 
ence to  exemptions,  and  that  is  that  it  must  be  clearly  proved 
that  the  transaction  is  exempt  under  one  of  the  sub-sections  of 
sec.  13  of  the  Transfer  Duty  Law.  Now,  sub-sec.  1  of  that  section 
provides :  "  When  any  person,  being  by  law,  or  appearing  upon 
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the  Teoords   of  the  deeds  or  other  registration  office  to  be  a 

joint  owner  of  any  fixed  property  or  lease,  shall  purchase  or 

acquire  that  property  or  lease,  or  any  portion  thereof,  he  shall 

I  not  be  charged  with  transfer  duty  upon  that  proportion  of  the 

value  of  such  property  or  lease  which  represents  his  individual 

share  or  interest"    Mr.  Smuts  has  argued  that  in  this  case  the 

African  Farms,  Ltd.,  has  become  sole  owner  of  the  property  by 

law,  and  therefore  it  is  entitled  to  exemption,  because  this 

section  could  not  have  been  meant  to  refer  only  to  the  case  where 

there  are  two  or  more  owners. 

Now,  in  the  first  place,  I  am  bound  to  remark  that  the  strict 
literal  language  of  the  section  does  not  apply  to  the  case,  because 
even  if  we  assume  that  the  African  Lands,  Ltd.,  was  by  law  sole 
owner  of  the  fixed  property,  that  is  not  a  case  provided  for  by 
this  section.    But  I  go  further  than  that ;  it  appears  to  me  that 
tluB  section  was  not  intended  to  provide  for  such  a  case.     We  all 
know  the  class  of  transaction  in  landed   property  which    is 
intended  to  be  met  by  sections  of  this  kind.    The  argument  in 
iavonr  of  exemption  rests  on  the  assumption  that  the  share- 
holders acquired  an  individual  interest  in  the  land.     In  this  case  it 
is  stated  that  the  applicant  acquired  that  individual  interest  in  the 
land  on  the  award  of  the  property  by  the  liquidators,  based  on 
its  holding.    Personally,  I  am  unable  to  follow  that  particular 
wgument,  because  if  the  shareholders  had  not,  when  they  origin- 
^y  became  shareholders,  an  interest  in  this  land,  there  must  be 
&  stage  at  which  they  acquired  that  interest,  and  that  stage  must 
wirely  represent  a  transaction  by  which  they  did  become  entitled 
to  the  land  otherwise  than  by  way  of  will  or  inheritance,  and 
that  transaction  is  liable  to  duty.     Now,  if  the  African  Farms, 
^)  as  shareholder,  became  entitled  to  an  interest  in  the  land 
itself,  it  is  admitted  that  that  interest  was  created  by  the  award 
of  the  liquidators,  and  that  is  a  transaction  liable  to  duty,  and 
Buhstantially  the  duty  which  the.  Registrar  of  Deeds  claims. 

There  is  to  my  mind  another  fatal  objection  to  this  con- 
tention, and  that  rests  on  the  fact  that  these  companies,  the 
^-  N.  B.  Syndicate  and  the  African  Farms,  Ltd.,  are  separate  jwris 
P^^'^oim,  and  whatever  may  be  the  composition  of  the  separate 
companies,  that  does  not  affect  the  fact  that  so  long  as  they  are 
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registered  they  are  separate  jMru<  j>er8a9kt',  and  when  cme  com- 
pany piutfies  property  to  another  that  is  a  transaction  liable  to 
duty.  If  it  were  to  be  held  Uiat  the  B.  N.  B.  Syndicate  became  a 
portion  of  the  African  Farms,  Ltd.,  on  the  acquisition  of  all  the 
shares  by  the  latter  company,  then  it  would  almost  follow  that 
creditors  could  sue  the  African  Farms,  Ltd.,  in  respect  of  claims 
against  the  B.  N.  B.  Syndicate.  The  result  of  that  would  be  to 
destroy  the  very  object  of  allowing  these  companies  to  be  incor- 
porated, which  is  to  create  a  specific  juruf  persona  which  can 
only  be  dissolved  in  a  particular  way. 

I  am  of  opinion,  therefore,  that  the  application  cannot  succeed, 
but  I  shall  follow  the  rule  which  was  laid  down  in  the  Coetzee-. 
stroom  case,  and  make  no  order  as  to  costs.  I  think,  considering 
the  Lydenbmy  Company  case,  that  it  was  a  fair  questicm  for 
submission  to  the  Court ;  but  I  may  say  with  reference  to  that 
case,  that  I  do  not  think  the  present  circumstances  are  the  same 
as  those  in  the  Lydenbarg  case,  because  the  two  Laws  are 
entirely  different. 

Applicants  Attorneys:  Luunon  it*  Xi^^on;  Respondent's  At- 
torney: J.  H.  L.  Findlay. 
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1904.     February  5.     Masox  and  Curle^vis,  J.J. 

Criminal  procedure. — Huthqfnd  and  taife, — Coercion, 

A  husband  and  wife  were  charged  with  having  sold  intoxicating  liquor 
to  two  oolomred  traps.  From  the  evidence  it  appeared  that  the 
sale  was  by  the  wife,  who  went  into  an  adjoining  room  to  fetch 
the  liquor.  The  husband  was  in  the  house,  but  not  in  the  room 
in  which  the -sale  took  place,  nor  was  there  any  direct  evidence 
that  he  was  in  the  room  from  which  the  liquor  was  fetched.  At 
the  trial  the  husband  stated  that  he  was  responsible,  and  would 
undergo  the  punishment  if  his  wife  should  be  convicted.  The 
magistrate  convicted  the  husband  and  acquitted  the  wife,  on  the 
ground  that  she  had  acted  under  the  coercion  of  the  husband. 
Heldf  on  appeal  (Curliwis,  J.,  dubitafUe)^  that  as  there  were 
no  circumstances  showing  that  the  husband  had  any  knowledge 
of  a  sale  to  coloured  persons  having  taken  place,  his  conviction 
must  be  quashed. 

Appeal  from  the  Assistant  Resident  Magistrate  of  Johannes- 
bfarg.  The  appellant  and  his  wife  were  charged  with  contraven- 
tion of  sec  46  of  Ordinance  No.  32  of  1902,  in  that  they  had 
sold  a  bottle  of  whisky  to  two  coloured  persons.  From  the 
evidence  it  appeared  that  two  Calcutta  Indians  were  employed 
as  traps  by  the  detectives.  They  bought  the  liquor  in  the 
kitchen  of  the  house  from  the  female  accused,  who  went  into 
an  adjoining  bedroom  to  fetch  it.  The  appellant  was  not 
present  in  the  kitchen,  and  the  traps  could  not  see  into  the 
room  from  which  the  liquor  was  fetched.  After  the  sale  the 
traps  went  outside  with  the  botUe;  the  detectives'  thereupon, 
rushed  the  place  and  found  both  the  accused  in  the  room 
from  which  the  liquor  was  fetched.  On  a  search  being  made 
eight  bottles  of  whisky  were  found  in  a  box  on  which  the 
female  accused  was  sitting.  None  of  the  marked  money  given 
to  the  traps  was  found  on  either  of  the  accused.  At  the  close 
of  the  ease  for  the  prosecution  the  attorney  for  the  accused 
stated  that  the  man  was  responsible.    The  man  himself  said: 
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"I  will  be  responsible  if  the  Court  holds  iny  wife  guilty." 
Both  the  accused  then  gave  evidence  denying  the  sale  in  toto. 
The  husband  further  stated:  "I  say,  if  my  wife  is  convicted 
I  will  rather  undergo  the  punishment" 

On  this  evidence  the  magistrate  convicted  the  husband  and 
sentenced  him  to  eight  months'  imprisonment  with  hard  labour. 
The  wife  was  acquitted  on  the  ground  that  she  had  acted 
under  the  coercion  of  the  husband. 

The  husband  now  appealed  on  the  following  grounds : — 

(a)  That  the  finding  was  against  the  weight  of  evidence ; 

(b)  That  the  sentence  was  excessive ; 

(c)  Tliat  there  was  no  evidence  on  the  record  that  the  persona 

to  whom  the  liquor  was  sold  were  "  coloured  persons." 

WiUiainfon,  for  the  appellant:  In  Siilagee  v.  Rex  ([1903] 
T.S.  13)  it  was  held  that  Asiatics  are  coloured  perisons  within 
the  meaning  of  the  Town  Regulations  of  1899,  but  there  is 
no  definition  of  "coloured  person"  in  the  Liquor  Ordinance. 
In  various  laws  "coloured  persons"  are  defined  to  include 
Asiatics,  showing  that  the  legislature  drew  a  distinction. 

Further,  there  is  no  evidence  of  coercion.  The  husband 
was  not  present,  nor  is  there  any  evidence  that  the  wife  was 
the  agent  of  the  husband.  The  appellant  could  not  ratify 
the  criminal  act  of  the  wife.  His  statement  simply  meant 
that  he  was  willing  to  undergo  punishment  for  her.  Vide 
Roscoe's  Criminal  Evidence,  p.  868 ;  Brouni  v.  Attorney-General 
of.  New  Zealand  ([1898]  A.C.  234);  Qu^n  v.  Abraliame  (1 
S.C.  393);  Queen  v.  Barker  (2  S.C.  9);  Queen  v.  van  Reenen 
(7  S.C.  124). 

Matthews,  for  the  Crown :  The  evidence  was  quite  suflicient 
to  convict  the  wife,  though  I  must  admit  that  the  evidence  of 
any  coercion  is  very  weak. 

Mason,  J. :  In  this  case  the  wife  and  the  husband  were 
charged  with  supplying  liquor  to  two  coloured  persons,  who 
were  Indian  traps.  Tlie  first  question  raised  in  the  appeal 
is  that  Indians  are  not  "coloured  persons"  within  the  mean- 
ing of  the  Liquor  Ordinance.  To  my  mind  that  question  was 
settled  by  the  case  of  Salugee  v.  Rex^  which  Mr.  WiUianuion 
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referred  to.  That  was  a  decision  that  Indians  are  coloured 
peT8(»8  within  the  meaning  of  the  Town  Regulations  of  1899. 
It  is  s  general  expression  used  throughout  those  regulations, 
and  it  appears  to  me  that  that  decision  is  binding  in  the 
present  case.  So  far  as  I  know,  the  words  *'  coloured  persons  " 
in  this  country  certainly  are  intended  to  include  Asiatics  as 
well  as  nativea 

The  circumstances  of  the  case  are  that  the  two  traps  went 
to.  the  wife  to  buy  liquor.  They  paid  her  the  money ;  she 
went  into  the  adjoining  room  and  brought  a  bottle  of  whisky 
oat,  and  gave  it  to  the  two  traps.  The  traps  then  went  out- 
side, and  the  detectives  who  were  awaiting  them  rushed  the 
place  and  found  the  woman  there,  and  also  the  husband.  The 
magistrate  came  to  the  conclusion  that  the  woman  had  acted 
on  the  coercion  of  her  husband,  and  acquitted  her,  but  con- 
victed him.  The  evidence  in  this  case,  in  my  opinion — dismiss- 
ing entirely  the  evidence  for  the  defence,  which  the  magistrate 
clearly  disbelieved — shows  that  the  woman  sold  the  liquor; 
that  the  male  prisoner  was  not  present  at  the  time  of  the 
sale,  and  was  not  seen  by  the  traps ;  and  there  is  no  evidence 
that  he  saw  the  traps,  or  knew  to  whom  the  sale  was  made. 
He  was  in  an  adjoining  room  probably — and  in  fact  we  may 
accept  the  magistrate's  finding  that  he  was  in  an  adjoining 
room— and  from  that  room  the  liquor  was  fetched. 

Now,  in  my  opinion,  there  is  no  evidence  on  the  record 
whidi  shows  that  the  male  piisoner  knew  that  a  sale  was 
being  made  to  coloured  persons.  It  may  be  that  the  room 
wsM  80  dose  that  he  must  have  known  that  coloured  persons 
cune  in.  If  so,  there  is  nothing  on  the  record  to  show  it 
Everything  is  quite  consistent  with  his  believing  the  sale  to 
be  to  Europeans.  Of  course,  the  circumstances  are  very  sus- 
picions, but  I  think  the  wo^  which  were  used  by  Sir  Henry 
DE  ViLUERS  are  well  applicable  to  this  case,  that  every  fact 
necessary  for  conviction  must  be  clearly  proved.  Now,  it  is 
necessary  for  a  conviction  in  this  case,  to  my  mind,  to  show 
that  the  husband  knew  there  was  a  sale  to  coloured  persons. 
On  the  record  there  is  no  fact  of  any  kind  which  would  justify 
that  finding,  and  there  is  no  fact  justifying  the  inference  of  his 
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knowledge.  There  are  snspicionB,  but  not  sufficient  to  justify 
a  positive  inference.  On  that  point  it  seems  to  me  that  the 
magistrate's  decision  in  this  case  cannot  be  sustained. 

Now,  in  reference  *to  the  question  of  coercion,  that  is  in 
great  measure  disposed  of  by  this  want  of  evidence  as  to  the 
knowledge  of  the  husband.  Personally,  I  very  much  doubt 
whether  it  can  be  held  that  there  is  coercion  merely  because 
the  husband  is  in  the  house  at  the  same  time  as  the  wife, 
and  knows  that  the  sale  is  going  on,  where  the  evidence  shows 
clearly  that  the  wife  initiated  the  whole  transaction  and  com- 
pleted it  That  is  the  evidence  on  the  record.  The  fact  that 
the  husband,  after  tlie  completion  of  the  transaction,  may  have 
become  aware  of  it  is  in  my  judgment — though  it  is  not  neces- 
fiary  absolutely  to  decide  the  point— not  sufficient  to  justify 
the  inference  of  coercion.  It  appears  to  me,  tlierefore,  that 
this  appeal  must  be  upheld  and  the  conviction  set  aside. 

CuBLEWis,  J.:  When  this  matter  came  before  me  iirat  in 
Chambers  I  felt  some  doubt  as  to  whether  the  conclusion  the 
magistrate  had  come  to  was  correct.  Under  the  circumstances, 
and  in  face  of  the  admission  and  the  adoption  practically  by  the 
husband  of  the  act  of  his  wife  as  his  own,  I  felt  justified  in 
certifying  that  substantial  justice  liod  been  done.  He  has  now 
appealed,  and  says  through  his  counsel  that  he  is  not  respon- 
sible for  the  acts  of  his  wife;  that  wliat  he  meant  was  tliat 
he  would  act  the  man  and  be  prepared  to  undergo  the  punish- 
ment if  his  wife  should  be  found  guilty.  It  seems  to  me  an 
extraordinary  meaning  to  give  to  that  admission;  it  either 
means  that  he  takes  the  responsibility  for  his  wife's  act  upon 
himself,  or  it  does  not  mean  anything.  From  all  the  circum- 
stances, and  taking  into  consideration  the  fact — and  it  seems 
to  be  a  very  sti-ong  fact-rthat  eight  bottles  of  liquor  were 
found  in  the  room,  the  inference  is  that  the  wife  was  selling 
the  liquor  for  her  husband;  but  in  the  strong  view  taken  by 
my  brother  Mason,  and  the  conviction  not  being  pressed  on 
behalf  of  the  Crown,  I  am  prepared  to  withdmw  my  certificate 
and  concur  in  quashing  the  conviction. 

Appellant's  Attorney :  D.  Nimvxo. 
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WHITELAW  v:  REX. 
1004.     February  5, 12.    Mason  and  Curlewis,  J. J. 

Liquor  law9. — Afttater  atid  servatii, — Serva^U  cbctiwj  auUide  the  90ope  of 
Ki»  employment  and  away  from  the  place  of  btieiness, 

A  fiervmiit  of  a  firm  of  licensed  bofctle-btore  keepent  was  sent  out  to  deliver 
liquor  ordered  by  customeri.  Ho  had  no  authority  to  sell,  but 
sold  two  bottles  of  whisky  to  a  trap.  He  was  thereupon  convicted 
of  having  sold  liquor  without  a  licence,  the  magistrate,  however, 
finding  Uiat  he  intended  the  sale  to  lie  on  account  and  for  the 
benefit  of  his  employers.  It  was  argued  on  appeal  that  he  should 
have  been  charged  with  selling  at  a  place  not  authorised  by  his 
employers'  licence.  Heldy  that  as  the  servant  had  not  acted 
within  the  ostensible  scope  of  his  employment,  or  under  the  ex- 
press or  implied  sanction  of  his  employers,  it  was  not  a  sale  for  the 
employers  at  a  place  not  authorised  by  the  licence,  and  that  the 
(xmviction  was  therefore  right. 

Appeal  from  the  Assistant  Resident  Magistrate  of  Boksburg. 

Tlie  appellant  wau  chai*ged  with  coutraventiou  of  sec.  57  of 
Ordinance  Xo.  32  of  1902,  iu  that  he  hod  sold  two  bottles  of 
whisky  without  being  provided  with  the  requisite  licence  acooi-d- 
mg  to  law.  He  was  found  guilty  and  sentenced  to  six  months* 
imprisonment  with  hard  labour.  The  facts  adduced  in  evidence 
appear  snflkiently  from  the  judgment. 

Appeal  was  noted  on  the  following  grounds : — 

(1)  That  the  indictment  was  wrong;   accused  should  have 

been  charged  under  sub-sec.  7  of  sec.  4  of  Ordinance 
No.  17  of  1903. 

(2)  That  should  the  Court  hold  that  accused  acted  entirely 

without  licence  the  indictment  was  wrong,  inasmuch  as 
accused  had  at  least  sixty-eight  bottles  of  whisky  in  his 
possession,  and  should  have  been  charged  under  sec  61 
of  Ordinance  No.  32  of  1902. 

(3)  That  on  the  plea  of  the  trap  to  the  effect  that  he  was 

miwell  the  liquor  was  supplied,  which  otherwise  would 
uot  have  been  done. 
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{or  an  illegal  sale  of  liqnor  by  his  servant,  even  though  he  may 
not  liave  directly  or  indirectly  authorised  the  illegality,  or  even 
had  any  knowledge  tliat  it  had  been  committed  (Qiieen  v. 
Murtlua,  3  H.C.G.  165,  and  authorities  there  cited;  Qiieen  v. 
Derringer,  9  E.D.C.  168> 

Now  it  appears  to  me  that  the  decided  principle  in  these  cases 
is  that  the  employer  is  lialiU*  for  an  act  of  his  servant  coming 
within  the  ostensible  scope  of  his  employment,  or  performed 
under  his  express  or  implied  sanction.  It  seems  difficult  to 
maintain  that  an  act  of  a  servant  with  reference  to  liquor  should 
bind  the  master  criminally  when  that  act  would  not  operate 
under  the  ordinary  civil  law  to  transfer  the  property  in  the  thing 
sold,  because  the  agent  had  neither  express  nor  implied  authority 
to  sell.  yAnd  there  are  many  cases  deciding  from  various  points 
of  view  that  the  express  or  implied  authority  of  the  agent  must 
be  proved,  but  that  where  it  is  so  proved  the  sale  is  the  sale  of 
the  employer  and  not  of  the  servant  {B^/ldome  v.  The  Qn^en,  5 
E.D.C.  159;  Queen  v.  Maybe  cf*  Nine,  9  E.D.C.  186;  Queen  v. 
Greef,  3  H.C.G.  363;  Queen  v.  Wilenuin,  3  H.C.G.  64;  Queen  v. 
Cainenm,  8  H.C.G.  370). 

It  is  not  necessary  to  decide  in  this  case,  I  may  remark, 
whether  both  master  and  servant  can  be  indicted  for*a  contra- 
vention by  the  latter  of  the  terms  of  the  Liquor  Ordinance.  To 
hold  that  in  this  case  this  was  a  sale  by  the  servant  for  the 
master  at  a  place  not  authorised  by  the  licence,  and  therefore 
that  the  sale  is  one  for  which  the  employer  is  liable,  would  in 
my  opinion  be  an  undue  extension  of  the  pri/iciples  which  have 
made  the  licence-holder  responsible  for  the  act  of  his  servant; 
because  it  would  hold  him  liable  for  an  act  which,  according  to 
the  evidence,  was  entirely  without  the  scope  of  the  servant's 
employment,  and  entirely  without  any  express  or  implied  instruc- 
tions from  the  employer.  The  liability  of  the  employer  may  be 
justified  by  his  duty  to  exercise  the  greatest  care  in  selecting 
any  person  who  may  become  responsible  for  the  sale  of  liquor, 
but  I  cannot  see  any  justification  for  extending  that  liability  to 
the  unauthorised  act  of  every  servant  whom  the  employer. may 
happen^to  have  under  him. 

The  argument  for  the  appellant  has  been  conducted  on  the 
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ooDtenti<»i  tiiat  the  case  of  Queen  v.  Mni'tlui  and  parallel  cases 
represent  the  law  in  this  colony  with  reference  to  the  Liquor 
Ordinance.  It  is  not  necessary  to  decide  that  point  expi*essly  in 
this  case.  Even  assuming  the  argument  to  be  sound,  I  am  of 
opimon  that  the  principle  so  laid  down  is  not  applicable  to  the 
circumstances  of  the  present  appeal. 
The  appeal  must  be  dismis.sed. 

Appellant's  Attorney :  C  F.  Beyei^. 


EETIEF  AND  GRIEVENSTEYN  v.   REX. 

1904.    February  19.    Mason  and  Bristowe,  J.J. 

Criminal  procedure, — Stolen  property. — Being  in  po$eeuion  of, — Rt- 
miinon  to  magiitrate, — Ordinance  Ko.  12  q/'1904,  sec  5. 

"fieiDg  in  poeaesaion  of  stolen  property,  well  knowing  it  to  have  been 
stolen/'  is  in  itself  no  offence  under  our  law. 

Where  the  appellants  had  been  found  guilty  by  the  magistrate  of  having 
been  in  pomefuion  of  stolen  property  well  knowing  it  to  have  been 
stolen,  the  Court  refused  to  send  the  case  back  to  the  magistrate 
under  the  provisions  of  sec.  5  of  Ordinance  No.  12  of  1904,  which 
Ordinance  hod  been  promulgated  since  the  date  of  the  lodging  of 
the  appeal. 

Th^  appellants  in  this  case  had  been  charged  before  the 
Asfdstant  Resident  Magistrate  of  Johannesburg  with  the  theft  of 
two  horses.  They  were  found  guilty  of  having  been  in  possession 
ot  atolen  property  well  knowing  it  to  have  been  stolen,  and 
^ntenced  to  nine  and  six  months'  imprisonment  with  hard  labour 
respectively. 

Against  this  finding  appeal  was  noted  on  the  ground  that  the 
conviction  was  against  the  weight  of  the  evidence  and  bad 
in  law. 
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Oregcramski,  for  the  appellants :  There  is  no  such  offence  as 
being  in  possession  of  stolen  property. 

.Barber,  for  the  Crown :  It  is  clear  ttiat  the  magistrate  meant 
"receiving  stolen  property,"  and  the  being  in  possession  was 
strong  evidence  of  the  guilty  receiving.  The  Court  should  thus 
under  sec.  5  oif  Ordinance  No.  12  of  1904  remit  the  case  to  the 
magistrate  and  ask  him  to  explain  what  he  meant. 

[Mason,  J. :  Was  that  Ordinance  not  promulgated  after  the 
noting  of  appeal  in  this  case  ?] 

Yes ;  but  sec  5  deals  wholly  with  the  question  of  procedure. 
It  does  not  affect  the  proceedings  before  the  magistrate,  but  only 
the  proceedings  on  appeal. 

'  Mason,  J. :  In  this  case  the  magistrate  found  the  two  appel- 
lants guilty  of  having  been  found  in  possession  of  stolen  property 
well  knowing  it  to  have  been  stolen.  It  is  quite  clear  that  that 
is  not  an  offence  under  our  law ;  being  or  hiiving  been  in  posses- 
sion of  stolen  property  well  knowing  it  to  have  been  stolen  is 
evidence  of  receiving  it  with  guilty  knowledge,  but  in  itself  is 
no  offence.  The  magistrate,  therefore,  has  found  the  prisoners 
guilty  of  what  is  no  offence.  It  may  be  that  the  magistrate 
intended  to  find  them  guilty  of  receiving ;  but  I  do  not  think  we 
are  entitled,  where  there  is  a  dear  entry  on  the  record — clearly 
stated — to  go  behind  that  record  in  this  way. 

It  is  maintained  that  we  have  power,  under  the  new  Ordinance 
(No.  12  of  1904),  which  was  published  after  this  appeal  was 
lodged,  to  send  the  matter  back  to  have  what  may  be  an  error  in 
procedure  rectified.  Without  deciding  whether  we  have  such  a 
power  in  connection  with  an  appeal  already  lodged,  I  am  of 
opinion  that  even  if  this  be  a  matter  of  procedure — of  which  I 
have  very  grave  doubts — it  is  not  a  power  we  sliould  exercise 
where  the  appeal  has  been  already  lodged.  I  think,  therefore, 
the  appeal  should  be  upheld  and  the  conviction  quaslied.  I  may 
say  I  aiii  reluctantly  driven  to  this  conclusion ;  but  I  do  not 
think,  where  there  is  a  clear  record  like  this,  we  can  come  to  the 
conclusion  that  the  magistrate  meant  something  quite  different 
to  what  he  said: 

Bristowe,  J. :  I  am  of  the  same  opinion. 

Appelrants'  Attorneys :  Rov^  <&  Jacobez. 
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Re  estate  PRETORIUS. 

1904.    Febriuiry,  11,  25.     Bbistowe,  J. 

Admini$iration  of  estates. — Immovable  property. —  VcJtiation, — Prin- 
ciple.—  Discretion  oj  Master, —  Proc!amatvi/7i  Xo,  28  q/  1902, 
see,  42. 

Where  the  Master  of  the  Supi-eme  Court,  being  diaaatisfied  with 
the  valuation  placed  upon  the  assets  of  an  estate  by  the.  execu- 
tor, has  caused  a  further  appraisement  to  be  made  in  terms  of 
see  42  of  the  Administration  of  Estates  Proclamation,  the  Court 
will  not  review  this  decision  of  the  Master  unless  it  be  shown 
(I)  that  he  did  not  borut  fide  exercise  his  discretion  in  that 
particular  case;  or  (2)  that  he  did  not  appoint  an  impartial 
and  competent  valuer  to  make  the  further  appraisement ;  or  (3) 
that  his  discretion  was  exercised  upon  an  erroneous  principle. 

The  only  test  of  the  value  of  a  property  is  the  extent  of  the  demand  for 
it,  that  isy  the  price  it  would  be  likely  to  realise  if  put  up  to  open 
oompetition,  and  this  value  may  be  enhanced  by  speculative 
considerations.  The  probable  or  possible  presence  of  the  nudn 
reef  it  therefore  an  element  in  determining  the  value  of  a  par- 
ticular farm. 

Application  for  an  order  directing  the  Master  of  the  Supreme 
Court  to  accept  a  certain  valuation. 

The  petition  of  C.  J.  Pretorius  set  out  that  he  was  the  sur- 
viving spouse  and  executor  in  the  estate  of  his  late  wife,  to 
whom  he  was  married  in  community  of  property;  that  the  heirs 
to  the  said  estate  were  the  petitioner  and  his  five  children  j 
that  the  immovable  property  belonging  to  the  estate  consisted 
of  three  farms ;  that  it  had  been  agreed  between  the  petitioner 
and  the  Master  that  the  more  valuable  of  these  farms  should 
be  transferred  to  the  children  and  the  other  taken  over  by 
the  petitioner ;  that  it  had  become  quite  the  rule  of  t)ie  Master's 
office  never  more  to  accept  the  valuations  given  in  terms  of 
sees.  W  and  16  of  Proclamation  No.  28  of  1902,  but  for  the 
Master  to  be  dissatisfied  as  a  matter  of  course  with  the  valua- 
tion made  hf  the  survivor  or  executor,  and  in  each  case  to 
require  a  valuation  "by  of^  of  his. appraisers  under  s€!c.*42  of 
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that  Proclamation,  with  the  evident  object  of  raising  so  much 
more  revenue  for  the  Treasury;  that  the  Mafiter's  appraisers 
gave  Huch  inordinate  and  high  values  of  property  that  when 
sold  by  auction,  w^hich  was  the  only  true  gauge  of  value,  it 
generally  fetched  considerably  under  the  appraised  value ;  that 
the  petitioner,  knowing  that  the  Master  would  refuse  his  in- 
ventory value  if  unsupported,  had  the  properties  valued  by 
J.  R.  Dyer;  that  one-seventh  undivided  part  of  Broederstroom, 
No.  1G3,  district  of  Pretoria,  equivalent  to  297  morgen,  an  asset 
in  the  estate,  was  valued  by  Dyer  at  £600,  which  petitioner 
submitted  was  not  an  unfair  value;  that  tliis  did  not  satisfy 
the  Master,  who  went  behind  his  appraiser's  valuation  and 
referred  the  matter  to  the  Mines  Department;  that  the  Mines 
Department  had  assessed  a  valuation  of  £1485  on  the  said 
297  morgen,  based  upon  the  undemonstrated  and  unproved 
possibility  of  a  tlieoretical  gold  reef  passing  in  the  vicinity 
(copy  of  repoi-t  attached):  and  that  .the  petitioner  submitted 
(ii)  that  the  Master  mast  take  the  aciual  current  market  value, 
.  and  not  a  supposed  market  value  based  on  the  fact  that  a 
syndicate  had  taken  up  ground  in  the  locality  to  prove  a 
theoretical  gold  reef;  (6)  that  the  Master  could  not  go  behind 
his  ow^n  appraiser's  value. 

The  petitioner  accordingly  asked  that  the  Master  should  be 
ordered  to  accept  the  valuation  of  the  said  part  of  the  farm 
Broederstroom  made  by  the  said  J.  R.  Dyer. 

The  material  portion  of  the  Minas  Department  report  was 
as  follows : — 

"  According  to  Mr.  Hoch's  geological  map  of  the  southern  Transvaal 
the  farm  lies  in  the  Pretoria  series  of  quartzite  and  shales,  excepting 
along  tlie  southern  Ix^undarj,  which  is  in  the  underlying  dolomite 
series. 

'*  Situate  about  three  miles  to  the  south  of  Broederstroom  are  the 
two  farms  Rhenosterspruit  and  Hennopsrivier,  which  together  with 
other  farms  in  that  neighbourhood  were  recently  taken  up  under  option 
])y  the  Columbus  Syndicate.  The  purchase-prices  of  the  option  were 
ut  the  rate  of  £18  and  £13,  IGs.  per  morgen  for  Hennopsrivier  and 
Rhenosterspruit  respectively.  These  values  arise  from  the  fact  that 
there  is  the  possibility  of  the  Witwatersrand  forniiation  underlying  the 
dolomite  on  the  northern  edge  of  the  granite  boss  between  Johannes- 
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Urg  and  Plretoriay  and  being  found  dipping  to  the  north.  The  object 
of  the  existence  of  the  Columbus  Syndicate  \h  to  prospect  for  Witwaters- 
nnd  fonnation  underlying  the  dolomite  and  the  hluck  reef  formation 
foond  oatcroppin|^  along  the  north  edge  of  the  granite  boHS.  Dr. 
Garrick  in  hia  report  to  tlie  syndicate  staten  tliat  his  conclutiions  were 
that  the  north- went  comer  of  KhcmmterRpruit  would  ))e  found  to  con- 
tain the  du  Preez  Reef,  which  iH  worked  on  the  Rietfontein  mines. 
In  the  same  report  he  Htntes  that  the  main  reof  in  his  opinion  i-unn 
thmugh  Broederstrooni. 

"According  to  the  SotUh  A/iicfin  Mia^t*  of  the  1 2th  September, 
1903,  the  Colonial  Exploi-ation  Co.  hold  the  option  over  2000  morgen 
and  the  Broederstrooni  Syndicate  over  1650  morgen  of  Broederstroom, 
the  prices  of  which  I  have  been  unable  to  ascertain. 

"  It  is  evident  from  the  operation  of  these  syndicates  that  farms  in 
this  neighbourhood  have  a  speculative  mineral  value  owing  to  the  poe- 
nbility  of  the  Witwaterarand  formation  existing  on  them  under  the 
overlying  formations. 

"I  consider  that  the  market  value  of  BroeJerstroom  should  be 
abont  £5  per  morgen,  or  £1485  for  the  portion  in  question. 

**  (Sgd.)  J.  H.  Mackinlay, 

for  Govt.  Mining  Engineer." 

The  Master  submitted  a  report  in  which  he  stated : — 

''The  statements  in  par.  5  are  so  tar  correct  that  it  is  the  practice  of 
the  office  to  call  for  a  further  valuation  of  immovable  property  to  corro- 
borate the  valuations  in  the  inventory,  in  consequence  of  these  valuations 
being  usually  below  the  actual  nuirket  value,  but  an  executor  is  under 
no  obliga^on  to  obtain  a  sworn  appraiser's  valuation  before  it  has 
actually  been  called  for.  In  this  instance  the  valuation  was  obtained 
previous  to  the  inventory  being  filed,  and  to  the  grant  of  letters  of 
administration  to  the  petitioner  as  executor. 

*'  The  statement  to  the  effect  that  my  appraisers  give  such  inordinate 
and  high  valaes  of  property  is  incorrect  Appraisers'  valuations  havo 
in  many  caaes  been  shown  to  be  below  the  market  value,  but  taken  as 
a  whole  they  give  a  fair  valuation  of  properties  connidered  as  agricultural 
propositions. 

*'  I  cannot  admit  that  £600  is  a  fair  valuation,  the  property  having 
a  value  apart  from  that  of  merely  agricultural  or  pastoral  land,  owing 
to  its  proximity  to  a  proved  mineral  area.  Acting  under  the  proviHionn 
of  sec.  42  of  the  Proclamation,  the  valuation  placed  upon  this  property 
not  meeting  with  my  approval,  I  caused  it  to  1x5  valued  by  one  of  the 
Government  mining  engineers.  The  value  so  ascertained  is  £1485.  I 
did  not  go  behind  my  appraiser's  valuation.  The  valuation  was  not 
obtained  by  me  or  at  my  instance,  and  I  did  not  feel  bound  to  accept 
•It  -inerety  because  it  hatl  bees  made  by  one  of  my  sw-orn  appraisers. 
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more  particularly  as  he  was  possibly  unaware  at  the  time  it  was  made 
that  the  property  had  a  special  value.  Mineral  values  are  necessarily 
'  undemonstrated '  until  extensive  operations  liave  been  undertaken  to 
prove  their  extent,  but  it  does  not  follow  that  an  unproved  mineral 
value  is  not  an  actual  market  value ;  on  the  contrary,  property  in  the 
mineral  areas  invariably  brings  a  higher  price  than  ordinary  farm 
property.  The  Ciiikf  Justice  remarked  {Ex parte  Strydom^  heard  before 
the  Supreme  Court  on  the  29th  May,  1903)  on  the  difficulty  of  arriving 
at  the  true  value  of  properties  situated  in  mineralised  areas.  On  that 
occasion  the  evidence  of  a  sworn  appraiser  and  a  certificate  from  the 
resident  magistrate  of  the  district  failed  to  satisfy  the  Court,  and  tho 
suggestion  was  tlirown  out  that  a  valuation  should  be  obtained  from  an 
expert  in  mineral  values  in  such  cases.  In  that  case  the  interests  of 
minor  heirs  were  involved ;  but  the  difficulties  remain  the  same,  and 
similar  care  is  necessary,  it  is  submitted,  in  cases  of  assessment  fur 
revenue  purposes." 

$muts,  for  the  applicant :  In  Oosthnizen  v.  Ooethuizen  ([1903] 
T.S.  688)  one  of  the  questions  at  issue  was  as  to  tbe  value  of  two 
farms  also  situated  on  the  Columbus  line,  and  the  majority  of 
the  Court  refused  to  accept  the  high  value  placed  on  them  by  the 
mining  expert  witnesses.  The  same  principle  applies  here  where 
the  farm  in  question  is  not  even  on  the  Columbus  line.  If  the 
mineral  value  is  to  be  taken  into  account,  there  must  be  some- 
thing tangible  and  definite  to  go  by<  The  mere  taking  Up  of  an 
option  contract  is  not  sufficient,  for  it  is  common  knowledge  that 
a  large  number  of  farms  are  taken  up  under  option  in  nearly 
every  district.  No  prospecting  has  been  done  on  the  farm,  and 
there  is  no  evidence  as  to  what  prices  were  obtained  for  pro- 
perty near  it.  The  syndicates  which  have  taken  up  portions  of 
Broederstroom  may  have  done  so  for  purely  agricultural  pur- 
poses. Further,  an  official  in  the  Mines  Department  is  not  com- 
petent to  make  such  a  valuation.  It  is  dear  that  his  data 
were  all  obtained  from  maps,  newspapers,  and  other  reports. 

Cur.  adv.  viUt, 

PoMea  (February  26) : — 

Bristgwe,  J.:  The  applicant  in  this  cose  is* the  executor  of 
his  dead  wife,  to  whom  he  was  married  in  community  of  pro- 
perty. The  joint  estate  consists  of  portions  of  three  forms,  one 
of  which  is  a  farm  Broederstroom  near  Pretoria;  and.  the  peti- 
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tioDer  and  his  five  children,  some  of  whom  I  gather  are  minors, 
are  the  heirs  of  the  deceased  wife. 

The  applicant  famished  the  Master  in  due  course  with  an 
inventory  and  valuation  under  sec  40  of  the  Administration  of 
Estates  Proclamation.  The  valuation  was  based  on  an  appraise- 
ment which  the  applicant  (although  he  was  under  no  obligation 
to  do  so)  obtained  on  his  own  initiative  from  Mr.  Dyer,  who  is 
one  of  the  Master's  sworn  appraisers.  Mr.  Dyer  appraised  the 
value  of  the  portion  of  the  farm  Broederstroom  in  question  at 
£600.  The  valuation  is  a  mere  expression  of  opinion  without 
any  hint  as  to  the  considerations  on  which  it  was  based.  The 
Master  caused  a  further  valuation  to  be  made  under  sec  42  of 
the  Proclamation  by  an  official  in  the  Mining  Department. 
This  valuation  fixed  the  value  at  £1485,  on  the  ground  that 
there  are  reasons  for  thinking  that  the  main  reef  runs  through 
the  property,  and  that  farms  in  the  vicinity  have  been  taken  up 
by  spectdators.  The  present  application  is  for  an  order  directing 
the  Master  to  accept  Mr.  Dyer's  valuation. 

Before  dealing  with  the  particular  points  urged  in  the  peti- 
tion and  ill  argument,  it  is  necessary  to  make  some  general 
remarks  as  to  the  principles  which  in  my  opinion  should  guide 
the  Court  in  handling  applications  of  this  character. 

See.  42  of  the  Administration  of  Estates  Proclamation  is  as 
follows:  ''When  any  executor  shall  fail  to  place  any  value  upon 
the  assets  or  any  portion  thereof,  or  shall  place  a  value  upon 
them  which  shall  not  meet  with  the  approval  of  the  Master,  it 
shall }» lawful  for  the  Master  to  cause  the  value  of  such  assets 
to  be  appraised  by  any  impartial  person  or  persons,  and  the  value 
80  asoerbuned  shall  be  taken  to  be  the  true  value  of  such  assets 
for  the  purposes  of  this  Proclamation." 

This  section  gives  the  Master  a  discretion  to  determine  in  any 
particular  case  whether  he  will  require  a  further  appraisement  or 
not  In  using  his  powers  under  the  section  I  think  the  Master  is 
bound  to  really  and  bond  fide  exercise  his  discretion  on  every 
case  individually,  that  is,  he  should  apply  his  mind  to  the  cir- 
cumstances of  each  particular  case  and  form  his  own  opinion 
whether  a  further  valuation  is  called  for  or  not.  And  he  is  also 
boand  to  comply  with  the  provisions  of  the  section,  that  is,  he 
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canuol  reiiuirc  a  further  appraisement  uuleas  he  is  dissatisiied 
with  the  executor's  valuation,  and  if  he  does  require  it  he  must 
appoint  an  impartial  (and  I  may  add  a  competent)  valuer.  If 
the  Master  were  to  fail  in  any  of  these  particulars,  then  I  think 
that  his  decision  would  be  open  to  review  by  this  Court,  and 
I  think  it  miglit  also  be  reviewed  if  the  Court  thought  that 
his  discretion  had  been  exercised  upon  a  wrong  principle.  But 
if  none  of  the  above  circumstances  are  found  to  exist  in  any 
particular  case,  then  I  think  that  the  Court  ought  not,  even  if  it 
has  the  power,  to  interfere  with  the  Master's  discretion.  And  if 
there  is  no  ground  for  interfering  with  the  Master's  discretion, 
then  under  the  concluding  paragraph  of  the  section  the  appraise- 
ment obtained  by  the  Master  is  final,  and  cannot  be  questioned. 

I  hold,  therefore,  that  the  only  questions  open  to  me  on 
the  present  application  are:  (1)  Has  the  Master  really  and 
bond  fide  exercised  his  discretion  ?  (2)  Has  he  complied  vrith 
the  requirements  of  the  statute  ?  (3)  Has  he  acted  on  an 
erroneous  principle  ? 

The  only  ground  suggested  by  the  petitioner  for  holding 
that  the  Master  did  not  exercise  his  discretion  in  this  case  is 
the  allegation  in  paragi'aph  5  of  the  petition,  that  it  is  a  rule 
in  the  Master's  office  not  to  accept  executors'  valuations,  but 
to  require  a  further  appraisement  as  a  matter  of  course.  And 
this  is  supported  by  the  admission  in  the  Master's  report  that 
"  it  is  the  practice  of  the  office  to  call  for  a  further  valuation 
of  immovable  property  to  corroborate  the  valuation  in  the 
inventory."  If  the  cose  had  ended  here  I  think  there  would 
have  been  strong  ground  for  contending  that  the  Master  had 
not  really  exercised  his  discretion  at  all.  I  do  not  think  there 
ought  to  be  any  rule  of  practice  in  these  cases,  and  (as  I 
have  already  said)  I  think  the  Master  should  consider  each 
case  that  comes  before  him  separately  and  on  its  own  merits. 
In  the  present  case,  however,  it  appears  that  notwithstanding 
the  rule  of  practice  the  Master  has  exercised  his  discretion, 
because  he  says,  "I  cannot  admit  that  £600  is  a  fair  valua- 
tion, the  property  having  a  value  apart  from  that  of  merely 
agricultural  or  pastoral  land  owing  to  its  proximity  to  a  proved 
mineral  area,"  and  again,  ''  The  valuation  placed  upon  this  pro- 
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perty  not  meeting  with  my  approval."  I  do  not,  therefore, 
see  my  way  to  interfering  with  the  Master's  decision  on  this 
ground. 

Can  it  then  be  said  that  the  Master  did  not  comply  with 
the  statutory  requirements?  It  was  hinted  rather  than  sug- 
gested by  counsel  that  the  official  in  the  Mining  Office  em- 
ployed to  make  the  Master's  appraisements  was  not  a  proper 
valuer,  but  there  is  no  ground  whatever  in  the  papers  before 
me  on  which  I  could  possibly  come  to  that  conclusion. 

There  remains  the  third  question,  viz.,  whether  the  Master 
acted  on  a  wrong  principle.  And  I  take  it  that  this  covers 
both  the  grounds  put  forward  in  paragraph  10  of  the  petition, 
which  are:  (1)  That  the  Master  is  bound  to  take  the  actual 
curruttt  market  value,  not  a  supposed  market  value  based  on 
the  ground  that  a  syndicate  has  taken  up  ground  in  the 
locality  to  prove  a  theoretical  gold  reef,  and  (2)  that  the 
Master  cannot  go  behind  his  own  appraiser's  value. 

The  second  of  these  grounds  was  passed  over  by  counsel 
with  diflcreet  silence.  It  is  manifestly  unarguable,  for  Mr. 
Dyer  was  employed  by  the  applicant  and  not  by  the  Master, 
and  was  not  acting  in  liis  capacity  of  a  sworn  appraiser  at  all. 

The  other  point  waq  strenuously  argued  on  the  ground 
that  where  the  presence  of  valuable  minerals  is  merely  proble- 
matical the  Master  ought  to  be  satisfied  with  the  agricultural 
value,  wliich,  it  is  contended,  is  the  real  market  value.  But 
is  tin's  contentioD  sound  ?  Surely  tlie  only  test  of  tlic  value  of 
»  property  is  the  extent  of  the  demand  for  it,  that  is,  the 
price  it  would  be  likely  to  realise  if  put  up  to  open  competi- 
tion. It  seems  to  me  impossible  to  say  that  this  may  not  be 
enhanced  by  si)eculative  considerations.  Could  it  be  contended, 
for  inntance,  that  land  near  a  large  town,  not  immediately  ripe 
for  building,  but  likely  to  become  so,  ouglit  to  be  valued  solely 
ftt  its  agricultural  value  and  its  prospective  building  value 
Ignored?  And  if  it  could  not.  why  is  not  the  probable  or 
possible  presence  of  the  main  reef  an  element  in  determining 
the  value  of  the  present  property.  It  seems  to  me  that  so 
as  there  are  persons  who  want  to  buy  speculations,  so 
speculative  values  are  and  will   remain  real   values,  for 
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the  speculation  itself  is  a  marketable  commodity.  Mr.  Smwts 
referred  me  to  the  case  of  Ooathuizen,  recently  decided  by 
the  full  Court ;  but  although  I  have  carefully  read  the  record 
in  that  case,  I  cannot  find  that  any  general  principle  was  laid 
down  which  would  govern  this  case. 

It  seems  to  me,  therefore,  that  the  Master  did  not  act  on 
a  wrong  principle  in  being  dissatisfied  with  the  valuation  of 
Mr.  Dyer  (who,  as  I  have  said,  gave  no  reascms  for  bis  con- 
clusion), and  in  thinking  that  a  valuation  on  the  footing  qf  a 
possible  mineral  value  ought  to  be  obtained.  I  may  add  that 
although  the  valuation  in  the  present  case  does  not  affect,  and 
possibly  was  not  likely  to  aifect,  the  division  of  the  property 
which  has  been  agreed  upon  between  the  parties,  the  Master 
was  bound  to  see  that  a  proper  value  was  arrived  at  for  the 
purpose  of  ensuring  that  the  proper  amount  of  stamp  duty  is 
paid  under  Law  No.  16  of  1899. 

The  result  is  that  I  do  not  think  I  ought  to  interfere  with 
the  discretion  of  the  Master,  and  that  being  so,  the-  valuation 
obtained  by  him  becomes  final  by  sec.  42  of  the  Proclamation. 

The  application  must  therefore  be  dismissed.  As  regards 
the  costs,  the  application  substantially  relates  to  the  amount 
of  duty,  and  was  therefore  made  in  the  interests  of  the  whole 
of  the  joint  estate.  The  costs  must  therefore  come  out  of  the 
joint  estate  generally. 

Applicant's  Attorneys :  Stegmann^  Esaelen  &  Rooe. 
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COLLIERS  V.   PAPENFUS  AND  ROOTH. 

1904.   March  2,  3,  and  4    Innes,  C.J.,  and  Bristowe,  J. 

Furckoit  and  mle. — Land. — Insufficient  tender. — Breach  of  contract.- 
Damages. — Measure  of  damages  when  vendor  /ails  to   deliver. — 
Evidence. —  Conti'oct  in  un'iting  may  not  be  varied  by  parole 
emdence. 

On  the  SOth  May,  1902,  the  plaintiff  gave  the  defendants  an  option 
in  writing  to  purchase  *'  his  portion  "  of  the  farm  Cyferfontein,  the 
prioe  being  fixed  at  £105  per  morgen,  and  the  ground  being 
gnaranteed  free  from  and  unencumbered  by  any  leases  or  servi- 
todes  whatever.     The  defendants  exercised  their  option  oh  the 
23rd  December,  1902.     The  plaintiff  was  at  the  time  the  registered 
owner  of  an  undivided  portion  of  the  said  farm  in  extent  about 
70  morgen ;  but  he  had'  previously  ceded,  though  not  yet  trans- 
ferred, a  portion  of  his  said  share,   8  morgen  in  extent,  to  a 
co-owner.    Though  the  defendants  at  the  date  of  the  contract  were 
not  aware  of  the  exact  extent  of  the  portion  they  wera  purchasing, 
there  was  no  proof  that  they  knew  that  8  morgen  were  to  te 
deducted  from  it^  or  that  they  had  acquiesced  therein  and  agreed 
to  accept  the  remaining  62  morgen,  and  had  thus  waived  their  right 
todenaand  transfer  of  the  full  extent  of  the  ground  originally  bought 
by  them.     The  plaintiff  did  not  tender  transfer  until  nine  months 
after  the  sale,  n&mely,  in  September,   1903,   when  he  tendered 
transfer  of  62  morgen  only ;  the  defendants  thereupon  repudiated 
the  sale  on  the  ground  that  the  plaintiff  had  failed  to  give  transfer 
within  a  reasonable  time.     The  plaintiff  sued  for  payment  of  tlie 
ptirchase-price  of  the  62  morgen  at  £105  per  morgen,  tendering 
transfer  thereof.     Held,  that  when  the  plaintiff  sold  *^  his  portion,"' 
those  words  meant  the  portion  he  owned,  namely,  the  70  morgen 
registered  in  his  name ;  that  under  the  circumstances  of  thi^  case 
the  tender  of  the  62  morgen  was  not  a  substantial  fulfilment  of 
.his  contract,  and  therefore  that  the  plaintiff's  claim  had  failed,  the 
defendants  being  fully  entitled  to  avail  themselves  of  a  defence 
which  they  had  not  put  forward  originally  as  a  ground  for  repu- 
diAting  the  contract^  and  which  in  fact  had  only  come  to  their 
knowledge  a  few  days  before  the  trial. 
Where  the  plaintiff  sought  to  lead  evidence  to  shbw  that  at  the  time  of 
the   granting  of  the  option  the  purchasers  knew  that  the  said 
8  morgen  had  been  made  over  and  were  about  to  be  transferred 
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to  one  of  his  co-owners,  Held,  that  as  the  words  "his  portion" 
were  not  ambiguous,  but  clearly  meant  "  his  registered  portion," 
no  evidence  could  be  allowed  to  explain  those  words,  and  that 
inasmuch  as  the  evidence  in  question  would  tend  to  vary  a  written 
document  whose  meaning  was  clear,  it  was  inadmissible. 
Where  the  vendor  has  failed  to  make  delivery  and  the  purchaser  repu- 
diates, the  measure  of  the  general  damages  which  the  latter  can 
claim  for  breach  of  contract  is  the  difference  between  the  contract 
price  and  the  real  or  market  value  of  the  thing  sold.  The  time  at 
which  this  value  should  be  calculated  is  the  date  of  repudiation ; 
the  purchaser  should  definitely  repudiate  the  contract  if  he  wishes 
to  fix  the  date  at  which  the  damages  ara  to  be  calculated,  and  he 
is  not  entitled  to  lie  by  without  taking,  any  action  for  an  indefinite 
time  and  then  to  repudiate  and  claim  damages  assessed  on  the 
highest  value  which  the  thing  sold  has  reached  at  any  ti^e  since 
the  making  of  the  contract.  This  rule  applies  to  the  sale  of  land 
as  well  as  to  the  sale  of  movable  property. 

This  was  au  action  for  the  recovery  of  the  sum  of 
£6570, 12a  9d.,  being  the  purchase-price  of  a  porti6n  of  a  certain 
farm  Cjrferfontein. 

The  declaration  stated  that  on  the  30th  May,  1902,  the 
defendant  Papenfus  acquired  from  the  plaiutifT  in  writing  an 
option  to  purchase  the  plaintiff's  portion  of  Cyfetfontein,  at  the 
rate  of  £105  per  morgen,  the  option  extending  over  a  period  of 
seven  months.  The  extent  of  the  said  portion  was  in  all 
62  morgen,  346^  square  roods.  On  the  23rd.  December,  1902,  the 
defendant  Papenfus  notified  the  plaintiff  in  wi-iting  that  he  had 
sold  half  his  rights  to  the  defendant  Rooth,  and  that  on  behalf  of 
himself  and  Booth  be  exercised  the  option.  The  plaintiff  was 
and  had  been  willing  and  able,  he  stated,  to  give  transfer  of  the 
said  portion,  and  had  repeatedly  called  upon  the  defendants  to 
pay  the  purchase- price  thereof.  Accoi-dingly  he  claimed  the  sum 
of  £6570,  12eC  9d.  against  transfer,  and  interest  on  the  said 
amount  a  tempore  inorae. 

The  plea  as  first  filed  admitted  that  the  extent  of  the  portion 
purchased  was  62  morgen,  346|  square  roods,  but  alleged  that 
the  plaintiff  had  neglected  to  give  transfer  within  a  reasonable 
time.  There  was  a  claim  in  reconvention  founded  on  this  breach 
of  contract  on  the  part  of  the  plaintiff  for  £3000  as  damages. 

In  terms  of  the  option  Celliei*s  granted  to  Papenfus  the  right 
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to  purchaHe  "  his  portion  of  the  farm  on  Cyferfontein,  No.  380, 
near  Johannesburg,  for  a  term  of  seven  months."  The  purchase- 
price  was  £105.  per  morgen,  and  Celliers  guaranteed  that  "  the 
said  property  on  Cyferfontein  was  free  and  unencumbered  by 
any  leases  or  servitudes  or  grazing  rights  or  any  other  rights 
gianted  by  him  to  any  other  person  whatsoever."  When  the 
option  contract  was  signed  the  extent  of  the  portion  registered 
in  Celliers'  name  was  69  morgen,  46  square  roods.  This  share 
was  an  undivided  share.  One  of  the  co-owners  had  at  the  date 
of  the  option  a  grazing  right  over  the  plaintifTs  said  portion,  and 
in  return  tor  the  cancellation  of  this  servitude  Celliers  had  ceded, 
bat  not  yet  transferred,  part  of  his  own  share,  in  extent  6  morgen, 
99}  square  roods.  Shortly  before  trial  and  after  the  case  had 
been  set  down,  the  defendants  discovered  that  the  extent  of  the 
undivided  portion  registered  in  the  plaintiff's  name  at  the 
date  of  the  option  .was  69  morgen,  4p6  square  roods,  and  not 
62  morgen,  346 1  square  roods,  as  alleged  in  the  declaration. 
Accordingly  at  the  trial  they  asked  leave  to  withdraw  their 
admission  and  to  amend  their  plea.  The  application  was  granted, 
the  right  being,  however,  reserved  to  the  plaintiff  to  apply  for  a 
postponement  should  he  find  that  the  amendment  rendered  it 
necessary. 

Before  the  plaintiff  could  give  the  defendants  divided  transfer 
certain  subdivisional  transfers  had  to  be  passed  to  the  various 
co-owners,  and  Celliers  did  not  tender  transfer  until  September, 
1903,  when  he  was  prepared  to  transfer  62  morgen,  346 J  square 
I'oods,  to  the  defendants.  But  the  latter  refused  to  accept 
transfer  on  account  of  the  delay,  and  intimated  that  as  the 
property  had  decreased  enormously  in  value  since  the  date  of  the 
purchase,  they  intended  instituting  action  for  damages  suffei'cd 
from  the  plaintiff's  breach  of '  contract  in  not  giving  transfer 
within  a  reasonable  time.  At  the  date  of  the  defendants'  re- 
pudiation the  value  of  the  ground  was,  in  fact,  lower  than  it 
l»d  been  when  the  sale  took  place;  but  the  defendants  led 
evidence  to  show  that  between  those  two  dates,  namely,  in 
Februaiy,  1903,  the  ground  would  have  fetched  £150  per  morgen. 
The  further  facts  proved  at  the  trial,  so  far  as  material  to  the 
Huestious  decided,  are  fully  set  out  in  the  judgments  delivered 
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Smuts,  for  the  plaintiff. 

Leonard,  K.C.  (with  him  Eesden  and  J.  de  ViUiers),  for  the 
defendants. 

During  the  examination-in-chief  of  the  plaintiff  Smuts  asked 
the  witness  whether  at  the  time  the  option  was  granted  to 
Papenfus  the  latter  knew  that  8  morgen  of  the  plaintiff's 
ground  had  to  be  given  to  the  co-owner  Greef  in  return  for  the 
extinguishing  of  the  grazing  right  already  referred  to. 

Leonard,  K.C,  objected  to  the  question  on  the  ground  that 
the  answer  would  be  evidence  varying  a  written  document  whose 
meaning  was  plain.  .The  words  ''his  portion"  were  not  ambig- 
uous ;  if  Celliers  meant  to  sell  his  ground  minus  the  8  morgen, 
that  should  have  been  set  out  in  the  contract.  What  was  sold 
was  Celliers'  registered  portion  according  to  deed  of  transfer. 

Smuts,  contra:  The  evidence  will  explain  the  words  "his 
portion  " ;  these  words  are  not  clear.  If  Papenfus  knew  of  the 
making  over  of  the  S  morgen  to  Greef,  then  "his  portion" 
cannot  mean  "  his  registered  portion."  The  answer  to  the  ques- 
tion put  to  the  witness  will  explain  the  meaning  of  ambiguous 
language,  but  will  not  vary  a  written  agreement 

The  Court  ruled  that  the  evidence  was  inadmissible.  The 
words  "  his  portion  "  were  not  ambiguous  and  needed  no  expla- 
nation. If  Papenfus  knew  that  he  was  buying  the  plaintiff's 
ground  less  the  8  morgen,  that  should  have  been  embodied  in  the 
written  agreement.  The  question  was  Only  an  attempt  to  vary 
a  written  contract  whose  meaning  was  clear,  and  it  could  not  be 
allowed. 

Postea  (March  3)  :— 

Sviuts,  for  the  plaintiff:  First,  as  to  the  defence  that  we  did 
not  tender  transfer  within  a  reasonable  time.  Assuming  that 
the  defendants  had  the  right  to  cancel  on  account  of  our  delay, 
they,  did  not  in  fact  do  so  until  after  the  tender  in  September, 
1903.'  When  once  we  had  tendered  they  could  not  refuse  to 
accept,  transfer;  there  had  bec^  no  repudiation,  and  they  had 
done  nothing  to  put  us  in  mora;  see  Wjolff  v.  Pickeritig  (12 
S.C.  429).  The  defendants  elected  to  treat  the  contract  as  still 
in  force,  and  they  are  bound  by  that  election.    But  as  a  fact 
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there  was  no  unreasonable  delay  on  oar  part  in  giving  transfer ; 
see  Benjamin  on  Scde,  p.  686.  When  Papenfus  exercised  his 
option  he  knew  that  subdivisional  transfers  had  first  to  be 
pasBed.  Secondly,  as  to  the  defence  that  the  tender  of  the  62 
morgen  is  not  a  substantial  performance  of  our  contract.  Even 
if  the  difference  of  8  morgen  is  substantial  the  defendants  can- 
not now  rely  on  that  ground,  because  they  had  full  knowledge 
on  the  SOth  December,  1902,  that  Greef  had  to  ^t  8  morgen, 
tod  they  did  not  then  repudiate.  Having  elected  not  to  cancel, 
they  are  now  estopped'  from  doing  so.  But  the  difference  is 
not  f^ubstantial.  In  every  case  what  is  a  substantial  insuffi- 
ciency of  tender  is  a  question  of  fact.  It  did  not  matter  to 
the  defendants  whether  they  got  62  or  69  morgen. 

[Innes,  CJ.  :  Can  a  purchaser  who  has  repudiated  a  sale 
on  a  wrong  ground  subsequently  strengthen  his  position  by 
relying  upon  a  ground  of  repudiation  which  he  only  discovered 
subsequently  ?] 

I  submit  not  Everything  must  be  decided  on  the  date  of 
repudiation.  As  to  the  claim  in  reconvention  for  damages,  this 
iails  to  the  ground  if  the  Court  finds  in  favour  of  the  plaintiff 
and  orders  specific  performance.  The  defendants  cannot  have 
both  the  ground  and  damages ;  see  Voet,  ad  Pandedas,  19, 1,  20. 
[Iknes,  C. J. :  The  defendants  are  only  claiming  damaged  for 
breach  of  contract] 

If  there  was  a  breach  of  the  contract  on  our  part,  the 
fluctuating  market  value  cannot  be  taken  as  the  measure  of 
damages.  The  vendor  is  only  liable  for  such  damages  as  may 
be  taken  to  have  been  within  the  contemplation  of  the  parties, 
such  damages  as  might  be  reasonably  expected  to  follow;  see 
PhiUipa  V.  The  Metropolitan  and  Suburban  Railway  Co.  (10 
S.C.  62);  HadLey  v.  Baendale  (9  Ex.  341).  Special  damages 
are  not  alleged,  and  therefore  the  damages  will  in  this  case 
be  merely  nominal.  In  regard  to  damages,  ground  is  on  a 
different  footing  from  movables  which  are  bought  for  thi 
purpose  of  being  immediately  resold* 

Leonard,  K.C.,  for  the  defendants :  The  option  of  the  SOth 
May,  1902,  is  dear.    Celliers  sold  his  portion  free  of  servitudes 
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and  undertook  to  pass  transfer  according  to  the  custom  of  the 
country,  that  is,  without  delay.  At  that  date  Papenfus  did 
not  know  that  subdivisional  transfers  would  first  have  to  be 
passed.  No  notice  by  Celliers  after  the  date  of  the  option 
could  affect  the  contract 

[Innes,  C.J. :  The  option  was  not  a  contract ;  it  was  an  ofFer.J 

The  terms  of  the  contract  liad  been  crystallised  in  the 
option.  Papenfus  could  at  any  time  turn  the  offer  into  a. 
contract.  The  defendants  expected  early  transfer.  The  un- 
reasonable delay  entitled  tliem  to  repudiate  when  transfer  was 
tendered.  Secondly,  as  to  the  extent  of  ground  tendered.  The 
plaintiff  does  not  tender  substantially  what  he  sold.  He  sold 
"  his  portion,'*  that  is,  "  his  registered  portion " ;  he  tenders 
his  registered  portion  less  8  morgen.  The  defendants  did  not 
know  of  the  deduction  of  the  8  morgen,  and  never  acquiesced 
therein.  This  is  not  a  case  of  the  defendants  being  estopped, 
for  the  position  is  unaltered.  As  to  damages,  the  meamire  is 
the  difference  between  the  highest  value  the  ground  reached 
during  the  currency  of  the  contract  and  the  value  at  the  date  of 
repudiation.  Qliick,  ad  Pandectaa,  vol.  17,  p.  220  (19, 1, 1041), 
says  that  if  the  seller  is  in  delay  the  purchaser  can  claim  the 
highest  value  that  the  res  had  between  the  time  it  ought  to 
have  been  delivered  and  the  time  of  judgment 

[Innes,  C.J. :  If  the  seller  makes  delay  and  the  purchaser 
desires  specific  performance,  must  not  the  latter  do  something 
further  before  he  can  claim  daniages  for  breach  of  contract  ?] 

I  submit  not  The  purchaser  may  repudiate  and  then  claim 
damages  calculated  on  the  highest  market  value  during  the 
currency  of  the  contract. 

SmxiU^  in  reply :  The  rights  of  the  parties  do  not  date  from, 
the  granting  of  the  option,  but  from  the  exercise  thereof,  namely, 
the  23rd  December,  1902.  If  Papenfuft  received  special  know; 
ledge  between  thase  dates  of  the  substance  9f  the  contract,  he  is 
bound  by  such  knowledge,  because  then  he  accepted  the  option 
subject  to  such  knowledge.  From  Decciiiber,  1902,  to  September, 
1903,  though  fully  cognisant  of  the  time  it  would  take  before 
the  plaintiff  could  tender  transfer  and  of  the  deduction  of  the  8 
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morgen,  Uie  defendants  insisted  on  the  agreement  and  did  not 
cancel  the  contract  Accordingly  they  are  now  estopped  from 
doing  so.  Even  if  the  Court  will  not  decree  specific  performance 
the  defendants  cannot,  after  the  position  they  took  up,  avail  them- 
selves of  any  rise  in  the  market  before  the  date  on  wliich  they 
repudiated.  They  should  have  repudiated  when  the  value  was 
high  if  they  wished  to  claim  damages  assessed  on  that  value. 
Had  they  done  so  we  might  have  sold  the  land  agaia 

Posfw  (March  4):— 

IXNEs,  C  J. :  In  this  case  both  the  plaintiff  and  the  defendants 
are  agreed  that  there  was  a  contract  for  the  sale  of  a  certain 
portion  of  the  farm  Cyferfontein,  No.  380,  entered  into  between 
Celliers  and  Papenfus  in  December,  1902.  The  seller  sues  for 
the  purchase-price  under  that  contract,  and  he  tenders  transfer 
of  the  land.  The  defendants  refuse  to  pay  the  price  on  two 
JToonds :  first,  tliat  the  plaintiffs  tender  of  transfer  was  too  late ; 
and  Hcoond,  tliat  whctlier  it  was  too  late  or  not,  it  wiis  insuffi- 
cient, in  tliat  the  whole  amount  of  the  ground  which  formed  the 
object-matter  of  the  contract  was  not  tendered. 

With  regard  to  the  first  defence,  a  reference  to  the  contract 
^^^  show  that  no  time  for  transfer  was  fixed,  and  the  law  under 
tbo^  circumstances  would  throw  the  duty  upon  the  plaintiff  of 
teadering  transfer  within  a  reasonable  time.     What  is  a  reason- 
able time  depends  upon  the  circumstances  of  each  case.    The 
nature  of  the  property,  the  ordinary  course  of  dealing  with  such 
P'^P^tty,  as  well  as  the  knowledge  of  both  parties,  might  affect 
^*^  qiiestion  as  to  the  time  within  which  the  seller  ought  to  carry 
^^  his  part  of  the  contract  by  tendering  transfer.    In  this  case 
^^  tendw  was  made  until  September,  1903,  that  is,  nine  months 
^^^^T  the  sale.    That,  upon  the  face  of  it,  is  a  very  unusual 
P^^od  to  elapse.    But  the  plaintiff  sajrs'  that  the  delay  was 
^*UHed  by  circumstances  which,  though  not  known  to  the  de- 
^"^dants  at  the  time  the  option  was  acquired,  were  known  to 
^penfus  at  the  time  he  exercised  it,  and  that  such  knowledge 
^^gKt  to  affect  Papenfus's  legal  position,  and  prevent  him  from 
'^^w  complaining  of  the  delay.     Without  going  into  unnecessary 
*^tQil,  those  circumstances  were,  first,  the  fact  tliat  subdivisional 
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transfer  was  being  passed,  and  that  considerable  delay,  was  on 
that  account  anticipated ;  and  the  second,  that  there  was  a  dis- 
pute as  to  the  very  ground  in  regard  to  another  alleged  sale  of  it 
by  Celliers  to  one  Rood;  The  plaintiffs  case  is  that  Papenfus 
knew  of  all  these,  facts  in  December,  and  that  that  knowledge 
alters  his  position.  It  is  further  contended  that  the  defendants 
acquiesced  in  the  delay  by  not  repudiating  the  contract,  by  deal- 
ing up  to  September,  1903,  with  the  plaintiff  on  the  footing  that 
the  contract  was  still  to  remain  in  force.  These  contentions 
involve  points  of  some  nicety — points  which,  if  it  were  necessary 
to  decide,  I  should  be  prepared  to  express  an  opinion  upon ;  bat 
in  the  view  J  take  of  this  case  it  is  not  necessary  to  decide  those 
points,  and  therefore  I  express  no  opinion  upon  them,  because  in 
my  judgment  the  second  defence  taken  by  the  defendants  is  fatal 
to  the  plaintifTs  claim.     I  will  proceed  to  give  my  reasons. 

The  duty  of  a  seller  is  to  tender  to  the  buyer  the  actual  thing 
sold.  Until  he. does  that  he  cannot  claim  the  purchase-price.  If 
he  does  not  do  that  he  might,  under  the  old  Roman-Dutch  plead- 
ing, be  met  with  the  exception  "  contract  not  perf orihed  " ;  under 
our  procedure  he  might  be  met  by  such  a  plea  as  has  been  put 
on  the  record  in  this  case,  denying  that  he  has  carried  out 
his  portion  of  the  contract,  and  alleging  that  he  cannot  there- 
fore claim  the  purchase-price  which  otherwise  might  be  due 
to  him. 

In  order  to  ascertain  what  was  sold  in  this  case,  we  must  turn 
to  the  option,  the  terms  of  which  were  accepted.  In  terms  of 
clause  3  Celliers  ceded  and  granted  to  Papenfus  the  option  to 
purchase  "  his  portion  of  the  farm  Cyterfontcin,  No.  380,"  for  a 
certain  period;  and  he  guaranteed  that  the  said  property  was 
free  from  and  unencumbered  with  any  leases  or  servitudes, 
grazing  or  other  rights  granted  by  him  to  any  other  persons 
whatsoever.  What  was  sold,  therefore,  was  Celliers'  portion  of 
the  farm,  the  share  belonging  to  him. 

Now,  no  land  belongs  to  a  man  unless  it  is  registered  in  his 
name.  There  was  a  portion  of  Cyferfontein  at  the  time  regis- 
tered in  the  name  of  Celliers'  and  in  my  opinion  it  is  tliat  portion 
and  no  other  which  formed  the  subject  of  the  contract  The 
seller,  therefore,  would  be  bound  to  tender  that  portion  of  the 
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farm  before  he  could  claim  the  purchase-price.  What  did  he 
tender  ?  He  tendered  the  portion  in  question,  less  about 
8  morgen.  The  facts  are  that  as  far  back  as  1899  he  entered 
into  an  underhand  agreement  with  his  co-proprietors,  in  terms  of 
which  he  agreed  to  cede  to  one  pf  those  co-proprietors  those 
8  morgen  in  return  for  the  extinguisliing  of  a  servitude  held  over 
the  farm.  That  was  a  mere  personal  agreement,  and  until  it  was 
carried  out  by  the  transfer  of  these  8  morgen  his  share  was  the 
fall  extent  standing  registered  in  his  name.  That  was  the  share 
he  sold,  and  that  was  the  share  to  be  transferred. 

This  is  not  a  case  where  a  seller  tenders  transfer  of  the  actual 
property  purchased,  w^hich  was  described  as  being  of  a  certain 
acreage,  and  which  turns  out  afterwards  to  be  either  smaller  or 
lai^r.    In  such  a  case  the  Koman-Dutch  law  provides  a  remedy ; 
it  allows  a  deduction  of  the  price  if  the  ground  is  too  small,  or 
allows  the  buyer  an  option  if  the  ground  is  too  large.     But  this 
is  a  case  where  the  seller  does  not  tender  the  thing  which  was 
Hold;  he  tenders  the  thing  which  was  sold  after  having  cut  off 
8  morgen— about  1 1  per  cent— of  the  ground  sold.    The  purchase- 
price  of  those  8  morgen  would  be  about  £840.    It  is  a  very 
substantial  deduction  from  the  property  which  was  sold,  and  that 
being  so,  it  appears  to  me  that  the  seller  does  not  comply  with 
his  part  of  the  contract,  however  bond  fide  his  action  may  be, 
N^W  he  tenders  only  nine-tenths  of  what  he  sold,  and  cuts  off 
MiQther  tenth  in  order  to  carry  out  a  prior  agreement. 

But  it  is  said  that  the  defendants  acquiesced  in  this  deduction, 
And  that  they  waived  their  rights  to  claim  transfer  of  the  full 
UDOtint  wliich  was  sold.  Now  no  principle  of  our  law  is  clearer 
than  this,  that  waiver  is  not  presumed.  A  man  is  not  presumed 
to  part  with  his  rights.  The  presumption  is  the  other  way,  and 
it  must  be  clearly  proved  that  he  knew  all  the  facts  of  the  case, 
and  that,  knowing  those  facts,  he  decided  not  to  insist  on  his  full 
^S^ts.  Is  that  the  case  here  ?  I  accept  Mr.  Papenf  us's  evidence 
absolutely.  He  says  that  he  was  prepared  to  take  what  he 
^ht.  He  did  not  know  exactly  the  area  of  the  land,  whether 
It  was  larger  or  smaller.  Provided  he  got  the  land  dealt  with  by 
the  option  he  was  prepared  to  take  it ;  but  he  was  not  prepared 
w>  take  anything  less.    He  says  he  did  not  know  the  exact  area  of 
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this  land  until  a  few  days  ago ;  nor,  in  my  opinion,  was  there  any 
duty  upon  him  to  examine  the  Deeds  Registry.  He  was  perfectly 
entitled  to  wait  until  the  tender  was  made,  and  then  to  satisfy 
himself  whether  it  was  sufRcient  On  the  14th  June  he  wrote  a 
letter,  from  which  it  appears  he  thought  the  area  was  consider- 
ably more  than  it  was.  On  the  19th  July  he  wrote  a  letter, 
from  which  it  appears  that  he  thought  the  area  was  68} 
morgon.  He  says  he  had  no  documents  before  him  when  he 
wrote  those  letters,  but  he  must  have  heard  the  figures  from 
Celliei's  or  from  some  one  else.  He  never  knew  that  the  amount 
which  was  registered  in  Celliera*  name  in  December  was  to  be 
reduced  by  10  or  11  per  cent,  and  the  balance  tendered,  and  I 
accept  his  evidence  on  that  point. 

On  the  30tli  December,  1002,  a  letter  was  written  which  is 
certainly  the  strongest  piece  of  evidence  on  behalf  of  the  plaintiffs 
contention.  It  was  a  letter  from  Gelliers*  attorney  to  Rooth,  in 
which  he  says,  "  I  have  not  yet  been  able  to  go  into  the  matter 
full}',  the  papers  having  only  Just  arrived ;  but  it  appeal's  that  a 
subdi visional  transfer  will  have  to  be  made  before  you  get 
transfer.  One  Gert  Greef  has  to  get  8  morgen,  I  believe,  for 
cancellation  of  servitudes.  I  am  still  inquiring  into  the  matter." 
That,  however,  is  a  mere  expression  of  opinion  :  it  is  not  informa- 
tion which  would  fix  Papenfus  or  Rooth  with  the  knowledge 
that  it  was  a  fact  that  8  morgen  were  going  to  be  cut  off  the 
piece  of  land  which  they  had  bought.  They  say  that  as  a  fact 
they  did  not  know  this,  and  it  appears  to  me  th6  terms  of  the 
letter  are  so  vague  that  the  Court  cannot  say  that  its  perusal 
fixed  them  with  knowledge.  They  did  not  i^eply;  but  I  am 
satisfied  that  had  they  known  at  this  time,  when  land  was  going 
up  in  value,  that  they  were  to  be  given  8  morgen  less  than 
Celliers'  original  share  they  would  have  written  about  it.  But 
they  did  not  write ;  and  I  accept  their  evidence  that  they  did  not 
have  knowledge  of  the  actual  facts  of  the  case,  and  did  not  know 
the  true  state  of  affairs  until  a  few  days  before  the  trial  began. 
In  my  opinion,  therefore,  there  is  no  clear  proof  of  waiver.  It  is 
true  that  the  defendants  repudiated  the  contract  upon  another 
ground ;  but  they  did  not  know  of  the  existence  of  this  ground 
at  tbe  time  they  repudiated,  and  there  is  no  principle  of  law 
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which  prevents  them  taking  advantage  of  a  defence  which  was 
good  at  the  time,  but  which  they  did  not  know  of,  provided  they 
actually  did  repudiate  previously.  Therefore  the  case  for  the 
plaintiff  in  convention  must  fail. 

I  now  come  to  consider  the  claim  in  reconvention.     There  are 

no  special  damages  claimed  or  proved  in  this  case;  and  that  l)eing 

80,  only  oi-dinary  damages  can  l>e  allowed.     The  general  rule  of 

our  law  is  this:  whei^e  a  thing  soUl  has  not  Iwen  delivered  the 

vendor  is  liable  to  pay  Id  qiuvl  inff*resf,  that  is,  to  make  good 

the  prejudice  which  the  vendee  suffers  through  not  obtaining 

the  article  which  he  bought;  see  Digest  (19, 1, 1):  Si  re^  veiidita 

mon  tnulatar,  in  id  quod  interest  agitttr;  hoc  e^t,  quod  i^m 

habere  interest  emptaris;  hoc  aivtem  internum  pi^iiwiiii  affile- 

dilur,  Hi  plaris  interest,  qiuim  res  valet,  vel  empti  est.     Voet 

(19, 1, 14)  is  to  the  same  effect.    Then  comes  the  <iu&stion  of  how 

tlie  measure  of  Id  quod  interest  is  to  be  calculated  where  there 

is  no  special  damage,  no  circumstances  of  fraud,  nor  anything 

which  indicates  a  contumacious  refusal  to  deliver.     There  is  a 

remarkable  dearth  of  authority  on  this  point.    The  tendency  in 

the  Cape  Ciolonj^  is  to  adopt  very  largely  in  an  action  of  this 

nature  the  English  method  of  calculating  damages.     In  the  case 

of  Stetmd  v.  Bynll  (5  S.C.  146)  the  Chief  Justice,  Sir  Hexrv 

I>E  ViLUERs,  after  pointing  out  that  the  rights  of  the  vendor 

were  not  identical  under  our  law  with  his  rights  under  the  law 

of  Engknd,  proceeded  to  say  that  the  gi-eater  latitude  allowed  by 

the  civil  law  in  regard  to  the  estimation  of  the  damages  suffered 

by  the  buyer  has  led  the  Cape  courts  to  assimilate  their  practice 

in  some  respects  to  that  of  England.     The  remarks  of  the  learned 

Chief  Justice  on   this  point  are  entirely  borne  out  by  the 

earlier  case  of  van  Em  v.  Beyers*  Trustees  and  Bosnuin  (3  S.C.  9), 

where  the  rule  adopted  was  that  if  the  vendor  fails  to  effect 

delivery  in  terms  of  his  contract,  the  purchaser  may  claim  as 

damages  the  difference  Ijetween    the    contract  price  and  the 

uiarket  value  of  the  article.    That  principle  has  been  adopted  by 

the  Supreme  Court  of  the  Cape  Colony,  and  I  think  we  would 

do  well  to  follow  it  here.    Mr.  Leonard  has  admitted  that  the 

Boman-Dutch  law  draws  no  distinction  in  this  respect  between  a 

aale  of  hinded  property  and  a  sale  of  movables,  and  I  think  it  is 


84  CELLIERS  v.  PAPENFUS  AND  ROOTH. 

a  proper  rule  that  the  measure  of  damage  should  be  the  diiference 
between  the  contract  price  and  the  real  or  market  value. 

It  is  not  generally  possible  in  the  case  of  land  to  go  into  the 
market  and  buy  other  land  exactly  equivalent,  and  an  ordinary 
purchaser  has  to  prove  what  the  real  value  of  the  land  is  upon 
the  date  on  which  he  founds,  and  claim  the  difference  between 
the  contract  price  and  that  value.  At  what  time,  then,  should 
the  value  of  the  thing  sold  be  calculated  in  a  case  of  this  kind  ? 
In  the  present  contract  there  has  been  no  time  fixed  for  delivery, 
and  I  think  in  such  jcases  that  the  proper  rule  is  that  the  buj'^er 
should  take  some  action  to  fix  the  date  at  which  his  damages  are 
to  be  calculated.  He  cannot  lie  by  indefinitely,  and  then,  after 
the  lapse  of  a  long  period  of  time,  go  back  to  the  high-water 
mark  of  the  fluctuations  in  value  of  the  property  in  the  interim. 
If  he  does  not  desire  to  claim  specific  performance  of  the  contract 
he  must  inform  the  seller  that  he  repudiates  it  on  the  ground  of 
ilon-delivery,  and  that  he  claims  damages  for  breach  of  contract. 
He  must  repudiate  upon  a  certain  date,  and  as  at  that  date  his 
damages  must  be  assessed. 

The  defendants  contend  that  they  could  allow  the  contract  to 
continue  indefinitely,  and  then  ascertain  at  what  time  during  the 
whole  period  the  property  has  been  at  its  highest  value,  and 
claim  damages  based  upon  its  value  at  that  date.  A  passage 
from  GlUck  {ad  Pandectaa,  19,  1)  was  quoted  which  appeared 
to  bear  out  that  contention.  I  do  not  know  what  the  context 
of  that  passage  is,  but  I  am  not  aware  of  any  Roman-Dutch 
authorities  to  the  same  effect,  nor  any  South  African  case  in 
which  the  principle  has  been  applied.  I  certainly  do  not  think 
this  Court  should  adopt  it.  It  would  lead  to  astonishing  results. 
Take  the  case  of  shares :  a  man  buys  a  parcel  of  shares ;  the 
vendor  makes  default;  he  does  not  go  into  the  market  and 
buy  other  shares,  but  w^aits  for  a  month,  and  then  claims 
damages  calculated  on  the  basis  of  the  highest  value  which 
those  shares  have  touched  during  the  month  in  a  fluctuating 
market.  I  do  not  think  that  should  be  allowed  either  in  the 
case  of  shares  or  other  property,  and  as  a  general  rule  it  appears 
to  me  that  the  general  damage  must  be  calculated  at  the  date 
when  the  buyer  elects  to  treat  the  contract  as  at  an  end. 
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Applying  that  rale  to  this  case,  it  is  necessary  to  ascertain 
when  the  buyers  repudiated.  I  put  the  question  to  Mr.  Leonard, 
and  he  was  unable  to  show  me  any  earlier  date  than  the  8th 
September,  1903.  The  letters  of  the  11th  and  14th  February, 
and  Papenfus's  letter  of  the  2nd  April,  all  safeguard  the  buyers' 
claim  for  damages  based  on  the  delay  in  passing  tra.nsfer.  They 
wished  to  take  the  land  at  that  time,  and  to  have  damages  for 
delay  as  well  That  is  not  a  repudiation  of  the  contract  I  do 
not  express  any  opinion  whether  they  could  claim  those  damages 
afc  all,  but  they  did  not  repudiate  the  contract  until  September, 
1903.  What  was  the  position  of  things  then  ?  The  land  was  of 
lower  value  than  it  was  at  the  date  when  the  contract  was  con- 
cluded, and  was  worth  less  than  the  contract  price ;  so  that  it 
appears  to  me  that  the  defendants  have  suffered  no  appreciable 
daniage  at  all. 

In  my  opinion  judgment  must  be  for  the  defendants  in 
convention  and  for  the  plaintiff  in  reconvention  for  Is.  damages, 
and  the  plaintiff  in  convention  must  pay  the  costs. 

BRi«rrowE,  J. :  The  main  question  in  this  case  is  whether  the 
tender  of  transfer  made  in  September,  1903,  was  sufficient.  The 
defendants  say  that  it  was  insufficient  on  two  grounds:  (1) 
Because  it  was  not  made  within  a  reasonable  time  and  was 
therefore  too  late ;  and  (2)  because  it  was  not  a  tender  of  what 
the  plaintiff  had  agreed  to  sell.  I  will  take  the  second  point 
firsL  The  contract  for  sale  is  contained  in  clause  3  of  the  option 
contract  of  the  30th  May,  1902.  Under  that  clause  the  purchaser 
had  an  option  to  purchase  the  plaintiff's  portion  of  the  farm 
Cyferf ontein.  That  means  the  portion  to  which  he  was  entitled 
on  the  register,  and  w:e  know  now  that  his  registered  portion 
was  an  undivided  share  amounting  to  nearly  70  morgen.  Under 
paragraph  (o)  of  the  same  clause  the  plaintiff  was  bound,  if  the 
option  was  exercised,  to  transfer  his  registered  portion  free  from 
and  unencumbered  by  any  lease  or  servitude,  grazing  rights,  or 
any  rights  granted  by  him  to  any  pei^son  whatsoever.  The 
option  having  been  exercised,  it  follows  that  what  the  plaintiff 
had  to  tender  in  order  to  comply  with  his-  contract  was  an 
undivided  share  of  nearly  70  moigen,  free  from  encumbrancea 
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What  he  did  in  fact  tender  was  a  severed  share  of  62  inorgen 
free  fi'om  encumbrances.  The  tender  was  tlierefore  not  in 
accordance  with  the  contract. 

Now  a  vendor  who  cannot  transfer  what  lie  agrees  to  sell  can 
only  obtain  specific  performance  if  he  can  show  that  wliat  he  is 
prepared  to  transfer  is  substantially  the  same  thing  as  he  agreed 
to  sell.  I  do  not  say  that  there  may  be  no  variation,  but  if  there 
is  a  variation  it  must  be  of  a  trivial  character.  That  has  been 
laid  down  in  several  cases  in  England  to  which  I  should  like  to 
liefer.  In  Knatckbidl  v.  Grueber  (3  Meriv.  124)  Lord  Eldon* 
said:  "This  Court  does  not  sit  to  determine  that  men  shall  be 
willing  purchasers  whether  they  will  or  not,  but  to  judge  wheUicr 
they  have  got  a  title ;  and  if  they  have  not  got  a  title  to  pari  of 
the  premises  there  is  no  principle  of  equity  more  artificial  tlian 
that  which  goes  to  determine  whether  the  part  to  which  no  title 
can  be  made  is  material,  and  whether  the  purchaser,  willing  or 
not  willing,  shall  be  bound  to  take  the  I'cmainder  with  any  and 
what  compensation  for  the  want  of  title  to  the  defective  pari." 
Later  on  he  says :  "  This  Court  is  from  time  to  time  approaching 
nearer  to  the  doctrine  that  a  purchaser  shall  have  that  which  he 
contracted  for  or  not  be  compelled  to  take  that  which  he  did  not 
mean  to  have." 

In  a  much  later  case  in  the  Court  of  Appeal  (In  m  Arnold, 
14  Ch.  D,  270)  Lord  Justice  J.ames  said  at  p.  279,  after  citing 
Kiiatchball  v.  Grueher:  "There  is  no  doubt  that  if  a  man  pur- 
chases property,  and  what  I  may  call  an  infinitesimal  portion 
cannot  be  given  him,  then  he  may  be  obliged  to  complete  with 
compensation,  and  here  there  is  a  condition  which  would  oblige 
him  to  complete  with  compensation  in  such  a  case.  But  it  lias 
never  been  held  that  a  man  is  obliged  to  take  a  ihing  with 
compensation  when  the  thing  is  substantially  and  materially 
different  from  that  which  he  was  induced  by  the  representations 
made  to  him  to  believe  tlmt  he  bought." 

I  do  not  cite  those  cases  for  the  purpose  of  endeavouring  to 
force  on  this  country  any  principle  peculiar  to  the  law  of  Eng- 
land, but  because  they  seem  to  me  to  state  and  illustrate  a  prin- 
ciple which  must  be  common  to  every  system  of  law  whicli 
recognises  the  binding  nature  of  contracts.     I  liave  therefore  to 
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ask  myself  whether  the  difiTerence  in  the  present  case  is  a  material 
or  an  immaterial  variation.  Is  a  transfer  of  62  morgen  a  sub- 
stantial compliance  with  a  contract  to  transfer  70  morgen  ?  To 
Bsk  tlie  question  is  to  answer  it.  The  difference  is  one-ninth  of 
the  whole.  It  is  impossible  to  say  that  that  is  immaterial,  and  I 
am  not  aware  of  any  case  in  which  so  large  a  difference  in  area 
has  been  held  to  be  so. 

It  is  said  that  Papenfus,  the  defendant,  himself  treated  the 
difference  as  immaterial,  and  that  he  did  not  mind  whether  he  got 
62  or  70  morgen.  That  is  not  an  accurate  statement  of  the  case. 
Papenfos  wished  to  have  everything  to  wliich  he  was  entitled 
under  his  contract,  that  is,  everything  of  which  Celliers  was  the 
registered  owner.  If  it  was  62  morgen  then  he  would  have  been 
satisfied  with  G2,  because  liis  contract- gave  him  no  more ;  but  if  it 
was  70,  then  he  wanted  70.  He  never  was  willing  and  he  never 
did  anything  to  suggest  that  he  was  willing  to  forego  anything 
that  was  included  in  his  contract.  He  was  entering  into  what 
seemed  to  him  likely  to  prove  a  successful  speculation,  and  a 
difference  of  8  morgen  would  have  made  a  difference  of  eight 
times  the  £30  or  £40  per  morgen  which  was  the  profit  he 
antidpated  making. 

Then  are  the  defendants  estopped  from  relying  on  this 
objection  ?  That  depends  on  whether  they  knew  that  although 
they  were  entitled  to  70  morgen  they  would  only  receive  62. 
They  say  tliat  until  quite  recently  they  had  no  such  knowledge, 
and  the  only  evidence  by  which  it  is  sought  to  disprove  this 
statement  consists  of  two  letters  written  by  Mr.  Findlay  to 
Mr.  Rooth  on  the  30th  December,  1902,  and  the  19th  February, 
1903.  In  the  letter  of  December  Mr.  Findlay,  after  stating  that 
difficulties  would  arise  because  a  subdivisional  transfer  would 
have  to  be  made  before  the  purchasers  could  obtain  transfer, 
added,  "One  Gert  Qreef  has  to  get  8  morgen,  I  believe,  for 
cancellation  of  servitude.  I  am  still  inquiring  into  the  matter." 
In  the  letter  of  February  he  said,  "  I  believe  what  Celliers  will 
get  will  be  62  morgen."  In  the  first  place,  that  is  not  a  state- 
ment of  fact,  but  merely  a  statement  of  what  Mr.  Findlay 
thought  the  facts  would  turn  out  to  be,  and  no  more  precise 
information  was  ever  given.    In  the  second  place,  there  is  no 
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statement  that  the  8  morgen  whieh  were  to  go  to  Greef  were 
to  come  out  of  Celliers'  share.  For  anything  tliat  appeared, 
they  might  have  been  coming  out  of  some  other  part  of  the 
farm,  and  the  statement  with  regard  to  them  might  only  have 
been  introduced  to  show  that  there  were  difficulties  in  passing 
the  subdivisional  transfer  which  would  lead  to  delay.  It  might 
perhaps  have  been  conjectured  that  the  8  morgen  were  possibly 
intended  to  come  out  of  Celliers'  share,  but  people  are  not  bound 
to  conjecture.  If  a  vendor  wishes  to  affect  a  purchaser  with 
notice  that  a  certain  set  of  circumstances  exists,  it  is  his  duty  to 
state  that  fact  clearly,  so  that  no  misunderstanding  can  arise,  and 
I  think  it  is  impossible  to  hold  that  these  letters  were  sufficient 
to  fix  Papenfus  with  notice  that,  although  under  his  contract  he 
was  entitled,  to  nearly  70  morgen,  8  of  them  were  to  be  taken 
away  to  buy  up  a  servitude.  It  seems  to  me,  therefore,  that 
no  case  of  estoppel  is  made  out.  And  I  am  accordingly  of 
opinion  that  the  objection  that  the  tender  did  not  comprise 
what  the  defendants  were  entitled  to  is  fatal  to  the  plaintiflTs 
claiin. 

This  being  so,  it  is  really  not  necessary  to  consider  the  fii-st 
objection,  viz.,  that  the  tender  was  too  late,  and  all  I  intend  to 
say  with  regard  to  that  is  that  I  think  myself  that  there  is 
a  great  deal  to  be  said  for  the  contention  that  that  defence  is 
not  open  to  the  defendants.  The  evidence  shows  clearly  that 
at  the  very  date  when  the  option  contract  was  entered  into 
Papenfus  knew  of  the  existence  of  the  difficulties,  which  in 
fact  rendered  it  impossible  to  pass  transfer  before  September, 
1903.  He  knew,  therefore,  that  the  transfer  could  not  be  passed 
in  what  under  ordinary  circumstances  would  have  been  a  reason- 
able time. 

If  this  had  been  merely  a  case  of  a  purchaser  sitting  still  and 
waiting  for  the  vendor  to  cany  out  his  contract,  the  position 
would  have  been  very  ditferent.  Here  the  purcha^ser  hod  a 
contract  which  entitled  him  to  purchase  tlie  property  if  he 
chose.  As  soon  as  he  ascertained  that  the  vendor  would  not 
be  able  to  give  him  transfer  within  a  reasonable  .time  he 
might  have  repudiated  the  contract  and  claimed  damages  for 
its  broach.     Instead  of  that  (although  he  knew  that  he  could 
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ooly  ^t  such  performance  of  the  coutract  as  the  vendor  was 
able  to  give)  he  exercised  his  option  and  continually  pressed 
to  have  the  contract  carried  oui  By  doing  this  it  seems  to 
me  that  he  led  the  plaintiff  to  believe  that  he  did  not  intend 
to  object  to  the  delay  in  passing  transfer,  and  on  the  faith  of 
tliat  belief  the  plaintiff  incurred  the  expenses  involved  in  pro- 
ceeding with  the  contract  I  think  that  under  these  circum- 
stances the  defendants  are  estopped  from  raising  as  a  defence 
to  this  action  that  transfer  was  not  passed  within  a  reasonable 
time.  The  case  of  Sbigleton  v.  Friary  Holrayd'tt  Breweries 
([1899]  2  Ch.  261)  seems  to  me  to  support  this  view. 

There  remains  the  question  of  the  daim  in  reconvention 
for  £3000  damages.    The  defendants  repudiated  the  contract 
eitiier  on  the  8th  September  or  the  10th  October ;  it  is  no 
matter  which,  because  there  was  no  variation  in  the  value  of 
the  property  between  these  dates.    It  is  true  that  the  repudia- 
tion was  put  upon  a  wrong  ground.    But  it  was  not  necessary 
to  state  any  ground.    There  was  in  fact  a  repudiation,  and 
there  was  in  fact  a  ground  which  was  a  good  ground,  although 
it  was  not  known  to  the  defendants  at  the  time.     I  agree  with 
the  Chief  Ju.stice  in  thinking  that  this  was  an  effectual  re- 
pudiation.   Mr.  Leonut*d  contended  tlmt  the  measure  of  damages 
was  the  difference  between  the  contract  price  and  the  highest 
price  at  which  the  property  could  have  been  resold  ai  any 
time  between  the  date  of  the  contract  and  the  date  of  repudia- 
tion.  It  would  lead  to  extraordinary  results  if  we  adopted 
that  view ;  it  would  mean  that  a  pui-chaser  may  sit  still  and 
&wait  the  fluctuations  of  the  market,  and  if  the  market  price 
f^cs  then   repudiate  the  contract  and  obtain  damages  on 
the  footing  of  the  highest  price  reached  in  the  interval.     It 
cannot  be  just  that  a  purchaser  should  be  at  liberty  thus  to 
speculate  at  the  risk  ot  the  vendor.     The  true  view  seems  to 
ii^e  to  be  that  explained  by  the  Chief  Justice,  that  the  date 
»t  which  the  purchaser  repudiates  is  that  according  to  which 
the  damages  are  to  be  calculated. 

If  this  is  the  true  view,  then  although  the  claim  in  recon- 
vention succeeds  the  defendants  are  entitled  to  only  nominal 
^lamages,  because  in  both  September  and  October,  1903,  .the 
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value  of  the  property  had  sunk  considerably  below  the  con- 
tract price.  I  therefore,  agree  that  the  claim  in  convention 
fails  and  the  claim  in  reconvention  succeeds,  with  nominal 
damages,  and  that  the'  plaintiff  should  pay  the  whole  costs  of 
the  action. 

PlaintiflTs  Attorney:  •/.   H.  L.    FindUty ;  Defendants'  At- 
torneys :  Rooth  cfc  Weasels. 


KLEINENBERG  v.   CLERK  OF  COURT, 
PIETERSBURG. 

1904.    March  7.    Mason,  J. 

Practice, — Coats, — Governvient  qficial. 

The  clerk  of  a  magistrate's  court  refused  to  sign  and  issue  a  summons 
tendered  to  him  by  the  applicant,  a  law-agent  practising  in  the 
said  court,  on  the  ground  that  the  defendant  should  be  sued  iu  a 
periodical  court.  The  applicant  thereupon  applied  to  the  Court 
for  an  order  directing  the  clerk  to  issue  the  summons.  After 
notice  of  the  application  hod  been  served  on  him  the  clerk  con- 
sented to  issue  the  summons,  but  refused  to  pay  the  costs  incurred 
by  the  applicant  in  making  the  application.  Held,  that  it  was  a 
purely  administrative  matter,  the  clerk  having  refused  to  exercise 
a  power  which  the  law  required  him  to  exercise,  and  that  the 
application  must  be  granted  with  costs. 

Coetxeeatroom  Entate  and  G,  J/.  Co.  v.  Registrar  of  Deeds  ([1902]  T.S.  216) 
distinguished. 

This  was  an  application  for  an  order  directing  the  Clerk  of 
the  Magistrate's  Court  at  Pietersburg  to  sign  and  issue  a  certain 
summons  tendered  to  him  by  the  applicant,  and  to  pay  the  costs 
of  the  application. 


KLEINENBEKG  v.  CLERK  OF  COURT,  PIETERSBURG.  91 

The  petition  set  out  that  the  applicant  was  an  admitted 
law-agent  practising  in  the  lower  courts;  that  on  the  16th 
February,  1904,  the  applicant  by  virtue  of  a  power  of  attorney 
drew  a  summons  on  behalf  of  his  client  O.  M.  of  Louis  Trichardt, 
calling  upon  one  J.  P.,  also  of  Louis  Ti-ichardt,  to  answer  a  claim 
in  the  Resident  Magistrate's  Court  at  Pietersburg ;  that  applicant 
presented  the  summons  as  by  law  required  to  the  respondent  for 
his  signature ;  that  the  respondent  declined  to  issue  the  summons 
on  the  ground  that  the  defendant  resided  near  the  seat  of  a 
periodical  court,  namely,  Louis  Trichardt;  and  that  applicant 
maintained  that  it  was  beyond  the  province  of  the  respondent  to 
refuse  to  issue  the  said  summons. 

Tliifl  |>etition  was  served  on  the  respondent  on  the  24th 
February,  1904,  and  on  the  27th  February,  1904,  he  wrote  to  the 
applicant  as  follows : — 

"  With  reference  to  the  summons  and  to  your  ex  parte  application 
to  Uie  Supreme  Court  in  re  the  above  case,  I  beg  to  inform  you  that  I 
liave  been  instructed  to  issue  the  summons  as  originally  drawn  up  by 
juo,  and  tu  express  the  hope  that  in  view  of  same  you  will  see  your 
way  to  withdraw  the  application. 

**  Any  inconvenience  which  may  liave  been  caused  is  regretted." 

To  this  letter  the  applicant's  solicitor  replied  on  the  29th 
February,  1904,  stating  that  the  application  was  on  the  roll  for 
the  following  day,  but  that  he  was  prepared  to  withdraw  it  on 
respondent  undertaking  to  pay  the  costs  incurred  to  the  date  of 
withdrawal. 

The  respondent  replied  on  the  Ist  March  as  follows : — 

*'  In  reply  to  your  letter  of  yesterday's  date  I  have  been  instructed  to 
inform  you  that  the  applicants  are  to  please  themselves  as  to  whether 
they  withdraw  the  application  or  not." 

The  respondent  now  filed  an  affidavit  in  wliich  he  stated  that 
a  periodical  court  was  held  at  Louis  Trichardt  on  the  second 
Wednesday  of  every  month ;  that  the  cost  of  serving  a  summons 
on  a  person  residing  at  Louis  Trichardt  was  about  £6 ;  that  the 
nearest  coach  station  to  Louis  Trichardt  was  fifteen  miles  away, 
aiid  sixty -eight  miles  from  Pietersburg ;  that  the  defendant,  if  he 
dhuee  to  appear  to  defend  tlic  cose,  would  have  to  give  up  five 
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days  of  his  time,  and  tliat  all  this  loss  of  money  and  time  waa 
unnecessary  and  was  to  be  caused  for  a  sum  of  £6,  ISs.  6d.  (the 
amount  claimed  in  the  sumfnons) ;  that  he  told  the  applicant  s 
clerk  that  he  thought  the  case  should  come  on  at  Louis  Triehardt, 
but  he  would  get  advice  on  the  subject,  and  would  let  him  know 
on  the  following  day :  that  on  the  following  day  (17th  February) 
he  obtained  advice  that  the  case  should  be  brought  on  at 
Louis  Triehardt,  and  on  receipt  of  this  informed  the  applicant ; 
that  on  receipt  of  the  petition  he  sought  further  advice,  and  was 
on  this  occasion  advised  that  he  had  no  power  to  refuse  to  issue 
the  summons,  whereupon  he  at  once  informed  the  applicant  tliat 
he  had  been  instructed  to  issue  it ;  that  notwithstanding  this  the 
applicant  chose  to  proceed  with  the  matter ;  that  his  first  holding 
over  for  one  day  and  subsequent  refusal  to  issue  the  summons  was 
in  good  faith  and  what  he  thought  to  be  his  duty  as  clerk  of  the 
court,  and  for  that  reason  he  prayed  that  the  Court  would 
follow  the  usual  practice  of  not  ordering  costs  against  a  Govern- 
ment official  who  acts  bond  fide;  and  that  the  greater  part  of  the 
costs  incurred  by  the  applicant  were  incurred  unnecessarily  and 
subsequent  to  his  expressed  willingness  to  issue  the  summons. 

MiUthetcs,  for  the  respondent:  The  only  question  is  as  to 
costs.  As  the  respondent  acted  bond  fide  the  Court  should  not 
grant  costs  against  him,  but  follow  the  rule  in  the  Coetzeestroom 
case. 

de  Wety  for  the  applicant :  The  rule  laid  down  in  the  Coetzee- 
etroom  case  only  applies  to  the  Registrar  of  Deeds,  who  acts  in  a 
semi-judicial  capacity.  In  various  other  cases  in  which  a  Gov- 
ernment official  was  concerned  the  Court  gave  costs  to  the  suc- 
cessful party ;  see  Pausch  v.  Colonial  Secretary  ([.1903]  T.S.  5) ; 
Colmiud  Secreta)^/  v.  Grice  ([1903]  T.S.  361);  Malherbe  v.  Civil 
Commissioner  of  Pretoria  {[190S]  T.S.  611);  Central  Judicial 
Commission  v.  Pass  <fc  Co.  ([1903]  T.S.  825).  The  applicant  had 
no  other  course  open  than  to  come  to  Court. 

MatihetoSy  in  reply. 

Mason,  J.:  Applications  of  this  kind  naturally  raise  some 
difficult  questions  with  regard  to  costs.    On  the  other  hand,  it  is 
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o(  course  absolutely  neoeasary  .to  protect  the  public  dealing  with 
Government  officials  in  the  rights  which  they  possess.  The 
derk  of  the  court  refused  to  issue  a  summons  because  he  thought 
it  ought  to  come  on  before  a  periodical  court  He  had  absolutely 
no  jurisdiction  to  refuse  to  issue  this  summons,  which  was  drawn 
in  the  ordinary  way,  and  when  he  was  pressed  on  the  point  he 
aadd  that  he  had  taken  advice — we  do  not  know  from  whom — and 
reiterated  his  refusaL  The  applicant  therefore,  I  think,  had 
practically  no  other  course  open  to  him  than  to  apply  to  the 
Court.  When  notice  of  the  application  was  served  on  the  clerk 
he  took  fresh  advice,  which  resulted  in  his  intimating  to  the 
applicant  that  he  was  then  prepared  to  issue  the  summons  as 
drawn,  and  expressing  the  hope  that  the  application  would  be 
withdrawn.  To  that  letter  the  applicant  replied  that  lie  would 
withdraw  the  application  if  costs  were  paid,  or  an  undertaking 
given  to  pay  them ;  and  the  clerk  of  the  court  then,  in  reply  to 
that,  wrote  a  letter  standing  on  his  rights  and  saying,  "  I  have 
been  instructed  to  inform  you  that  applicants  are  to  please  them- 
selves as  to  whether  they  withdraw  the  application  or  not."  I 
do  not  think  that  when  the  clerk  stands  on  his  rights  in  that 
way  he  can  complain  very  much  of  the  applicant  standing  on  his 


There  is  no  question  but  that  the  applicant  was  right  through- 
out He  made  an  application  to  the  Court  in  which  he  was  suc- 
cessful, and,  speaking  generally,  is  entitled  to  his  costs.  It  is 
Raid  that  the  derk  bond  fide  made  a  mistake  when  he  originally 
refused  to  issue  this  summona  Now,  of  course  that  may  be  so, 
hut  a  derk  is  in  a  special  position  in  which  practically  he  can 
shield  himself  from  responsibility  by  taking  the  instructions  of 
his  raagiatrate,  or  of  the  Law  Department.  If  he  took  the  in- 
structioas  of  the  magistrate  I  think  he  should  have  said  so,  and 
put  the  onus  on  the  magistrate ;  if  from  the  Law  l^epartment  he 
also  should  have  said  so.  It  is  quite  clear  he  refused  to  exercise 
a  power  which  the  law  said  he  ought  to  exercise  in  favour  of  the 
applicant 

The  cases  which  have  been  cited  by  Mr.  de  Wet  to  my  mind 
show  pretty  clearly  that  the  Court  grants  costs  against  Govern- 
ment ofiScials  in  connection  with  administrative  matters,  and  I 
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think  I  should,  particuhirly  in  this  case,  follow  the  precedents 
t|Uoted  by  5Ir.  de  ]IW,  and  grant  this  application  with  cn^ts. 
The  Coetzfif'striMtm  case  was  one  against  the  KegiKtrar  of  DeedH, 
who,  as  a  matter  of  fact,  acts  in  nioHt  casc\s  in  a  Hc^nii-jndicial 
capacity,  he  being  in  fact  an  official  who  performs  in  connection 
with  the  registration  of  deeds  functions  which  fonnerly  woi-e 
pei-fonned  by  judiciiil. officers. 

I  think,  therefore,  the  application  must  Ix*  granted  as  prayed, 
with  costs. 

Applieant's  Attorneys:  Htutth  A  HV^mt/s. 


MEIKLE  V.  SOUTH  AFRICAN  TRADE  PRO- 
TECTION SOCIETY  AND  TRUST  CO. 

1904.    March  7.     Innes,  C.J.,  and  Wessels  and  .Cvklt^wi.s,  J.J. 

IntPifiict. — Ord*>r  o/cottrt, —  Third }mr(y, — Notice  by  a((orn**t/. 

Where  M,  an  Jiiirtioncor  wlm  Imcl  rei*pive«l  instmctions  to  sell  (*ertain 
sliaros,  waus  infornuHl  by  the  attorney  of  T  that  an  order  of  court 
had  been  obtnined  directing  that  thcHe  shares  should  be  held  as 
.security  for  costs  by  his  client,  and  M  repliinl  that  he  would 
nnjuire  the  authorit}'  of  liis  principal  l)efore  withdmwing  the 
shares  from  sale,  Ile/d,  that  T  was  justified  in  applying  to  the 
Court  for  an  interdict  i*cstraining  th<»  auctioneer  fi*ora  selling 
or  disposinsf  of  the  shai-es. 

This  was  an  appeal  from  a  decision  of  Masox,  J.,  sittiiior 
in  the  Witwatersrand  High  Court  ([IJ)04]  T.  H.  10). 

From  the  papers  it  appeared  that  one  Heariie  and  one  Fox 
applied  to  the  High  Court  for  the  litjnidation  of  the  respondent 
company.  This  application  wjis  dismissed  with  costs  by  order 
of  court  dated  the  2nd  October,  1903,  the  order  further  directing 
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iliat  the  shares  of  Heame  in  the  respondent  company  should 
be  lield  by  the  company  as  security  for  their  costs.  At  the 
time  of  the  application  Heame  was  the  owner  of  some  1850 
shares,  the  company  having  in  their  possession  the  certificates 
of  1000  of  these  shares,  while  the  scrip  for  the  balance  was 
in  the  poesession  of  Heame.  The  company's  costs  were  not 
paid,  and  their  solicitor  wrote  to  Hearne  (who  resided  at  Dur- 
ban) demanding  that  he  should  deliver  up  these  shares.  After 
some  correspondence  Heame  informed  the  company  that  he 
had  instructed  Mr.  Meikle,  auctioneer  of  Johannesburg,  to  put 
the  shares  up  to  auction.  The  company's  solicitor  thereupon 
wrote  to  Meikle  as  follows: — 

"  I  am  informed  by  Mr.  Heame,  a  shareholder  of  the  Trade  Pro- 
tection Society,  that  he  lias  given  you  instructions  to  put  shareA  up 
tor  sale  wliich  are  the  property  of  my  clients. 

''Please  let  me  have  your  assurance  that  you  will  take  no  such 
steps,  as  by  order  of  court  dated  the  2nd  October  lost  all  the  sliares 
belonging  to  Mr.  Hearne  were  ordered  to  be  deposited  with  my  clients 
as  security  for  the  costs  of  an  action  then  pending." 

To  this  letter  Meikle  sent  the  following  reply : — 

''  I  am  in  receipt  of  your  favour  of  the  18th  January,  and  in  reply 
beg  to  state  that  as  I  was  directly  instructed  by  Mr.  Hearne  in  the 
matter,  I  diould  require  his  authority  before  withdrawing  the  shares 
from  sale." 

The  company  thereupon  obtained  a  rule  nini,  operating  as  a 
provisional  interdict,  calling  upon  Hearne  and  Meikle  to  show 
cause  why  they  should  not  be  restrained  from  advertising  the 
'»ale  or  in  any  way  disposing  of  the  said  shares^  why  they  should 
not  be  ordered  to  hand  the  scrip  over  to  the  company  in  terms  of 
the  order  of  the  2nd  October,  and  why  they  should  not  be 
ordered  to  pay  the  costs  of  the  application.  Meikle,  on  service  of 
tliis  rule,  wrote  to  the  company  that  Hearne  had  already  can- 
celled the  instructions  for  the  sale,  that  he  had  never  received 
the  share  certificates,  and  that  he  was  prepared  to  concur  in  the 
confirmation  of  the  rule  nisi  on  the  assurance  that  no  costs 
would  be  asked  against  him.  The  company,  however,  insisted  on 
costs.    Upon  the  return  day  he  accordingly  opposed  the  confir- 
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mation  on  two  grounds:  (1)  That  the  oi-der  of  <x)urt  did  not 
affect  the  850  sliares  in  tlie  possession  of  Hearne ;  (2)  that  if  the 
oixler  affected  these  shares^  it  was  unnecessary  to  procure  an 
interdict  to  confirm  an  order  which  already  operated  substantially 
to  the  same  effect.  Mason,  J.,  made  the  rule  nisi,  which  had 
been  served  only  on  Meikle,  absolute  as  against  him  with  costs. 
Against  that  decision  Meikle  appealed. 

StiXLtfordy  for  the  appellant:  Tlie  notice  to  Meikle  was  not 
effectual  to  bind  him.  A  copy  of  the  order  of  court  should  have 
been  served  on  him.  This  is  the  usual  practice,  and  there  was  no 
urgency  which  justified  a  departure  from  this  practice;  see 
Ex  parte  LangUy  (13  Ch.  D.  110).  Even  if  the  notice  was  effec- 
tive, it  only  constrained  him  not  to  disobey.  It  could  not  bind 
him  to  afKrmatively  assert  the  existence  of  the  order  of  the  court 
He  merely  took  up  a  negative  attitude.  Further,  the  interdict 
was  unnecessary.  If  the  appellant  had  disregarded  the  order  of 
court  he  could  have  been  committed  for  contempt  of  court 
Merely  threatening  to  disobey  an  interdict  is  no  ground  for 
another  interdict. 

Brice,  K,C.  (with  him  Cohn),  for  the  respondents:  A  threat 
to  interfere  with  an  order  of  court  is  in  itself  a  coptempt  of 
court;  see  Seawaixl  v.  Pateraon  ([1897]  1  Ch.  545).  The  Court 
has  the  right  to  commit  for  contempt  a  person,  not  a  party  to  an 
injunction,  who  has  knowledge  of  the  injunction.  The  order  was 
binding  on  the  appellant ;  he  had  notice  through  a  solicitor,  who 
is  an  officer  of  the  court. 

Stintford,  in  reply :  If  a  threat  to  break  an  order  of  court  is 
a  contempt,  then  the  proper  proceeding  would  have  been  to  com- 
mit the  appellant  for  contempt,  and  in  any  case  the  further 
interdict  was  unnecessary^ 

IXNEs,  C.J. :  The  whole  question  is  whether  the  judge  in  the 
court  below  was  justified  in  granting  the  rule  nisi,  which  was 
confirmed  after  Meikle  had  appeared  to  show  cause  against  it 
That  rule  nmwas  obtained  under  the  following  circumstances: 
In  October,  1903,  in  an  action  to  which  Meikle  was  no  party,  an 
onter  wafi  made  that  the  shares  of  one  Hearne  should  be  held  by 
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the  respondent  company  as  security  for  its  coeta  Subsequently 
Meikle  received  instructions  from  Heame  to  sell  some  of  the 
shares,  which  it  is  admitted  were  covered  by  the  order.  He 
advertised  these  shares  for  sale,  and  the  solicitors  of  the  company 
then  drew  his  attention  to  the  order. 

The  contention  of  the  appellant  is  that  this  was  not  Sufficient 

notice.    No  doubt  it  would  have  been  better  if  a  copy  of  the 

order  had  been  served  on  the  appellant ;  but  in  my  opinion  when 

an  order  of  court  issues,  operative  as  against  the  whole  world, 

then  any  person,  however  bo^id  fide,  intending  to  take  action 

contrary  to  that  order,  who  is  warned  of  its  existence  by  some 

responsible  person,  like  a  solicitor  or  officer  of  the  court,  goes  on 

at  his  peril     He  is  at  liberty  to  ask  to  be  shown  a  copy  of  the 

order;  but  if  he  does  take  action,  he  does  so  at  his  own  risk. 

What  did  Meikle  do  ?    His  reply  to  the  solicitor  was  read  during 

the  argument.    In  effect  it  was  an  intimation  that  in  spite  of 

what  he  had  been  informed  as  to  the  existence  of  the  order  of 

court  he  looked  to  his  principal,  and  until  the  latter  told  him  not 

to  seU  the  shares  he  meant  to  go  on  with  the  sale.     What  was 

the  company  to  do  ?    Mr.  Stratford  says  that  it  ought  to  have 

waited  until  the  matter  was  further  complicated  by  the  claim  of 

some  boTidfide  purchaser,  and  then  applied  to  commit  Meikle  for 

contempt  of  court    The  company  might  have  had  the  right  to  do 

^^o--!  express  no  opinion  upon  that ;  but  I  think  it  was  justified  in 

^^(^ng  to  the  Court  and  making  the  application  which  it  did  for 

d  fule  nisi.    I  do  not  think  it  lies  in  the  mouth  of  Meikle  to  say 

^f^  such  a  rule  was  unnecessary.    The  Court  had  a  discretion  to 

t#^e  steps  to  ensure  that  its  direction  was  obeyed.    Meikle  was 

threatening  to  disregard  the  order  of  the  Court,  and  I  think  the 

lean^ed  judge  exercised  a  sound  discretion  in  not  waiting  until 

''^ikle  committed  a  contempt,  but  in  issuing  an  order  directly 

'Sexist  him  to  prevent  his  doing  so. 

B\>r  these  reasons  it  seems  to  me  that  the  learned  judge  was 
^S^t;,  and  that  the  appeal  must  be  dismissed  with  costs. 

Vessels  and  Curlewis,  J. J.,  concurred. 

A^ppellant's  Attorneys:   Tindall  c6  Mortimer;  Respondents' 
Attorney:  S.E.  HuHbaixL 
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BASSON  V.   HERMAN. 
1904.    March  8.    Innes,  C.J.,  and  Wemsels  and  Curlewis,  J.J. 
ArbUi^atian, — Atoai'd. —  }VatU  of  finality. 

The  raere  fact  that  an  arbitrator  has  not  deckled  one  of  several  points 
submitted  to  Jiiin  does  not  necessarily  make  his  whole  award  null 
and  void. 

The  Court  has  the  power  to  refer  the  award  back  to  the  arbitrator  for 
■  completion ;  but  whore  the  party  seeking  to  enforce  the  award  Ls 
willing  that  the  point  not  detei*niined  should  be  treated  as  if 
decidefl  wholly  against  himself  and  in  favour  of  the  opposite  party, 
the  Court  has  a  discretion  on  that  Iwisis  to  enforce  the  n»mainder 
of  the  awai-d. 

This  wa.s  an  appeal  from  a  <looision  of  the  Assistant  llesideiit 
Magistrate  of  Pietcu'sbuvg. 

The  respondent  (plaintiff  in  the  court  l)elow)  sued  the  appellant 
for  the  sum  of  £58,  6s.  8d.,  being  the  balance  of  an  amount 
due  to  him  on  the  award  of  an  arbitrator.  Certain  disputes 
having  arisen  between  the  pai*ties  with  reference  to  accounts,  it 
was  agreed  between  them  in  September,  1902,  to  refer  thcne 
disputes  to  the  final  award  of  one  L.  E.  Krauae  of  Pietersburg. 
The  arbitrator  accepted  the  appointment,  and  after  hearing  the 
parties  gave  his  award  in  favour  of  the  plaintiff  for  the  sum  of 
£153,  3s.  Id.  The  award,  however, contained  the  following:  "  As 
regards  the  disputed  item  of  £29,  5s.  7d.,  which  Basson  says  was 
never  paid  to  him,  I  cannot  decide  this  question  in  the  absence 
of  further  proof.  ...  I  give  no  decision  as  to  the  amount  of 
£29,  5s.  7d."  The  plaintiff  sued  the  defendant  in  the  magistrate  s 
court  for  the  said  sum  of  £153,  3s.  Id.  The  defendant  raised 
various  defences,  one  of  which  was  that  the  award  was  not  a  final 
one,  having  left  the  one  item  undecided,  and  on  this  ground  the 
magistrate  gave  absolution  from  the  instance  with  costs. 

Tlie  plaintiff'  thereafter  brought  a  second  action,  but  for  the 
sum  of  £58,  6s.  8d.,  being  the  above  sum  of  £153,  3s.  Id.  less  an 
amount  of  £65,  10s.  lOd.,  which  had  been  paid  by  the  defendant 
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in  the  meantime  (under  what  circumstances  did  not  appear  from 
the  record),  and  less  also  the  sum  of  £29,  Ss.  7d.,  being  the 
amount  of  the  undecided  item,  the  plaintifi'  statinor  in  his 
summons  that  he  waived  any  right  or  claim  he  miglit  liave  to 
that  amount  in  favour  of  the  defendant.  The  defendant  raised 
various  defences,  the  principal  one  being  again  that  the  award 
was  iMid  ill  thsit  it  wius  nut  fnml  and  did  not  decide  the  whole 
uiattcr  in  dispute  l^^tweeii  the  parties  as  nM|uire<l  by  the  deed  of 
submissioii.  The  magistrate  overruled  tins  defence*,  and  gave 
judgment  in  favour  of  the  plaintiff  with  costs.  Against  this 
decision  the  present  appeal  was  brought. 

Smnfs,  for  the  appellant:  The  refusal  of  the  arbitrator  to 
decide  ou  the  one  item  vitiates  the  whole  award ;  see  Russell  on 
Amnfls,  7th  ed.  p.  2G3  :  Bnidf<ml  v.  Hrym}  (Willes,  268).  Tliis 
principle  is  a  very  reasonable  one,  for  the  arbitrator  is  appointed 
to  bring  all  disputes  to  an  end.  The  magistrate  quite  rightly 
upheld  the  objection  in  the  first  case,  and  the  same  ground  existed 
in  the  second  case.  One  of  the  parties  could  not  bj''  any  action 
on  his  ovi'n  account  make  the  award  final. 

Gregtmnvxk'i,  for  the  respondent :  Want  of  finality  is  not  a 
ground  for  setting  aside  the  award.  It  does  not  make  the  awawl 
bad,  for  the  Court  has  the  power  to  refer  the  matter  Ixack  to  the 
arbitrator;  see  Voet,  4,  8,  IX, and  7).  R,  Chnvch  v.  Ttt\ni  ConvcU 
of  Caj^Unni  (15  S.C.  22).  In  the  present  civse  the  re.spondt»nt 
lias  given  the  appellant  all  the  l)enefit  of  the  undoeidc«l  item,  and 
the  want  of  finalitj'  does  not  prejudice  the  appellant. 

Sviutii,  in  replj'. 

IxxEs,  C.J. :  The  parties,  so  far  back  as  Septeml>er,  H>02, 
executed  a  deed  of  submission  in  terms  of  which  thej'  referred  all 
matters  in  dispute  between  them  connected  with  certain  accounts 
to  the  arbitration  of  one  Krause  at  Pietersburg.  He  in  due  course 
issued  his  award  in  favour  of  Herman.  The  amount  awarded  was 
£153,  3s.  Id. ;  but  the  arbitrator  stat^ed  that  there  was  an  item  of 
£29,  5a  7d.  upon  which,  owing  to  lack  of  evidence,  he  was  unable 
to  come  to  any  decision. 

It  appears  that  an  action,  which  resulted  in  a  judgment  of 
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absolution  from  the  instance,  was  first  brought  for  the  full 
amount  of  £153,  Ss.  IcL  What  the  circumstances  of  that  action 
were  I  am  not  prepared  to  say,  because  the  record  has  not  been 
put  in ;  but  the  present  suit  is  for  the  sum  of  £58,  6&  8d.,  which 
is  arrived  at  by  giving  credit  for  an  amount  of  £65,  10&  lOd. 
which  has  been  paid,  and  by  treating  the  item  of  £29,  5s.  7d., 
which  had  been  left  undetermined  by  the  award,  as  having  been 
found  in  favour  of  Basson.  That  leaves  a  balance  of  £58, 6a  8d., 
and  for  that  balance  the  magistrate  gave  judgment. 

A  great  many  grounds  of  appeal  were  notified,  but  Mr.  Smiths 
has  very  candidly  abandoned  all  of  them  except  one,  and  that 
ground  is  this.  He  says  that  this  award  is  null  and  void  inas- 
much as  upon  the  face  of  it  an  item  of  £29,  5s.  7d.,  which  had 
been  referred  to  the  arbitrator,  was  left  undecided ;  it  is  therefore 
not  a  valid  award  at  all,  and  it  can  confer  no  rights  upon  either 
party  concerned.  I  do  not  think  that  that  ground  of  appeal 
ought  to  succeed.  It  is  true  that  under  the  Roman-Dutch  law 
an  arbitrator  was  bound  to  decide  all  questions  submitted  to  him, 
but  I  am  satisfied  that  the  mere  fact  that  the  arbitrator  left  a 
certain  point  undetermined  did  not  necessarily  render  his  whole 
award  null  and  void.  The  Court  has  under  our  law  a  wide 
discretion,  and  could  in  my  opinion  refer  the  award  back  to  the 
arbitrator  to  be  rendered  final  and  complete.  But  it  does  not 
follow  that  the  Court  will  always  take  that  course ;  it  will  exer- 
cise its  discretion.  There  may  be  circumstances  when  the  Court 
would  not  only  refuse  to  make  an  incomplete  award  a  rule  of 
court,  but  would  treat  it  as  null ;  but  it  does  not  follow  that  it 
is  null  unless  the  Court  so  determines.  The  Court  has  the  right 
to  refer  it  back  to  the  arbitrator.  It  follows  that  an  incomplete 
award  may  still  be  good  in  regard  to  the  points  which  it  does 
decide;  and  in  this  present  case  the  point  which  it  does  not 
decide  has  been  given  up  by  the  party  who  asks  to  have  the 
bward  enforced.  He  treats  the  award  not  as  if  that  amount 
were  struck  out,  but  as  though  that  item  were  decided  in  favour 
of  his  opponent,  and  what  more  can  his  opponent  want  ?  Even 
if  it  were  referred  back  to  the  arbitrator  he  could  not  do  more  in 
favour  of  the  appellant  that  the  respondent  has  agreed  to  do. 
That    being  so,  the  magistrate  was  right  in  overruling  the 
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objection  of  want  of  finality,  and  as  that  is  the  only  groond  put 
forward,  the  appeal  must  be  dismissed  with  costs. 

Wessels  and  Curlewls,  J.J.,  concurred. 

Appellant's  Attorney :  C  F.  Beyers;  Respondents  Attorneys : 
Tindall  <fc  Morthner. 


KEELY  V.  HELLER. 
1904.    March  8.    Inkes,  C.J.,  and  Wessels  and  Curlewis,  J  J. 
Magi$traU^9  Court, — SummoiM, — Exception  of  vagueness. 

.A  sommons  in  a  magistrate's  court,  which  upon  the  face  of  it  discloses 
no  intelligible  ground  of  action,  is  bad,  and  the  defendant  is 
entitled  to  take  exception  to  it 

Exception  of  vagueness  taken  to  a  summons  in  a  magistrate's  court 
upheld  on  appeal. 

Cf.  Schmidt  V.  Vucavich  {infi^  p.  113). 

Appeal  from  the  Assistant  Resident  Magistrate  of  Barberton. 

The  respondent  (plaintiff  in  the  court  below)  sued  the  ap- 
pellant for  the  sum  of  £22.  The  claim^  as  set  out  in  the 
summons,  was  for  "  payment  of  the  sum  of  £22  for  commission 
due  to,  and  services  rendered  by,  the  plaintiff  on  behalf  of  the 
defendant  at  his  special  instance  and  request  under  and  by  special 
virtue  of  a  certain  agreement  dated  the  10th  day  of  August,  1903, 
a  copy  whereof  is  hereto  attached." 

The  document  attached  was  as  follows : — 

"  I,  the  imdersigned,  do  hereby  agree  to  pay  Mr.  A.  Heller,  junr., 
order  the  sum  of  £5,  five  pounds  stg.  per  month,  the  said  payment 
be  made  each  month  of  my  salary  and  until  such  time  as  I  am  em- 
ployed on  the  property  known  as  the  Mexican  and  the  Barberton 
Exploration  and  Development  Ck>mpany,  Ltd.,  the  above  payment 
to  commence  from  this  day. 

"M.  Keely. 
**  Bakbkkton,  Angusi  IOTA,  1003." 
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The  defendant  excepted  to  the  sumuionn  on  the  following 
grounds : — 

(1)  That  tHe  plaintiff  is  debarred  from  claiming  any  payment 
under  and  by  virtue  of  the  document  .sued  on,  on  the  ground 
that  the  same  is  a  promissory  note  within  the  meaning  of 
Proclamation  No.  12  of  1902,  and  the  original  thereof  has  not 
been  stamped  as  required  by  that  Proclamation. 

(2)  That  the  sumi>ions  is  vague  and  embarrassing  for  the 
following  reasons,  viz. :  {a)  That  same  states  that  the  amount 
claimed  ib  for  connuission  due  and  services  rendered  by  the 
plaintiff  on  behalf  of  the  defendant  in  terms  of  the  document 
sued  on,  whereas  that  document  makes  no  mention  of  any 
commission  or  of  any  services  rendered,  and  that  therefore 
the  plaintiff  should  have  disclosed  in  his  summons  the  com- 
mission agi'ced  upon  and  the  nature  of  the  services  renderc^l. 
(b)  That  same  does  not  state  how,  under  and  by  virtue  of  the 
document  sued  on,  the  amount  of  £22  is  arrived  at. 

These  exceptions  were  disallowed  by  the  magistrate,  and 
the  defendant  thereupon  pleaded  on  the  merits.  Tlie  magistrate 
after  liearing  the  evidence  gave  judgment  for  the  phiintiff  fur 
the  amount  claimed,  with  costs.  Against  these  decisions  the 
present  appeal  was  bi-ought. 

WilluiviHODy  for  t\\Q  appellant:  Tlieixj  is  a  bro*id  distinction 
between  the  definition  of  a  pronnssory  note,  under  the  Stamp 
Duties  Proclamation  and  under  the  Bills  of  Exchange  Procla- 
mation. Under  the  former  Pi-oclamation  the  document  sued 
on  is  certainly  a  promissory  note;  see  sec.  21  of  Proclamation 
No.  12  of  1902.  The  wording  of  this  section  is  the  same  as 
that  of  Hcc.  3:J  of  the  English  Stamp  Act  of  1891  (54  and  55 
Vict.  c.  39).  See  also  the  C4We  of  British  India  tSfeam  Naviga- 
turn  Co,  V.  Inland  Revenue  (7  Q.B.D.  1G5).  The  sanction  is 
contained  in  sec.  16  of  the  Proclamation,  and  the  magistrate 
could  not  have  received  the  document  in  evidence. 

[Innes,  C.J. :  (Jould  the  magistrate  not  have  imposed  a 
penalty  and  had  the  document  stamped  t] 

He  might  have  got  over  the  difficulty  in  that  way,  but  he 
did  not  do  so. 
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The  second  exception  is  also  good,  and  should  have  been 
allowed.     It  in  not  at  all  clear   from  the  summons  what  the 

exact  claim,  is.     Further,  on  the  merits  of  the  case 

[Innes,  C.J. :  We  shall  hear  Mr.  Greenlees  on   the  second 
exception.] 

Greenlees,  for  the  respondent:  The  defendant  was  in  no  way 
prejudiced  by  the  summons :  he  knew  what  the  case  was  which 
ho  had  to  meet.  One  must  not  expect  the  same  formalities  in  a 
Kummons  in  the  magistrate  s  court  as  would  be  expected  in  a 
declaration  in  the  Supreme  Court.  Though  the  document  is 
not  very  clear,  the  defendant  knew  well  enough  what  it  meant. 

Ijjnes,  C.J. :  I  agree  with  Mr.  Greenlees  that  in  pleadings  in 
the  niaglstrntes'  courts  we  ought  not  to  expect  the  same  for- 
mality and  pi-eci.sion  which  should  prevail  in  pleadings  in  the 
higher  courts.  But  it  is  essential  that  a  plaintiff  who  brings  a 
xlefendant  into  the  magistrate's  court  should  do  so  upon  a  sum- 
mons whidi,  upon  the  face  of  it,  disclosessome  intelligible  ground 
of  action.  If  there  is  no  such  ground  of  action  shown,  then  the 
defendant  should  except  and  the  plaintiff  should  have  an  oppor- 
tunity of  amending  his  summons.  If  he  does  not  then  choose  to 
apply  for  leave  to  amend,.and  goes  on,  he  does  so  at  his  own  risk. 

The  summons  in  this  case  stated  that  the  plaintiff  claimed 
payment  of  the  sum  of  £22  for  commission  due  to,  and  for 
services  rendered  by,  the  plaintiff  under  and  by  virtue  of  a  cer- 
tain agreement  dated  the  1 0th  August,  1903,  &  copy  whereof  was 
annexed.  The  agreement  was  made  part  of  the  summons.  But 
it  contains  nothing  about  work  done  and  services  rendered,  and 
nothing  about  commission.  It  is  to  the  following  effect:  ''I 
hereby  agree  to  pay  to  Heller  or  order  the  sum  of  five  pounds 
sterling  per  month,  the  said  payment  to  be  made  each  month  out 
of  my  salary  and  until  such  time  as  I  am  employed  on  the  pro- 
perty known  as  the  Mexican  and  Barbei-ton  Exploration  and 
Development  Company,  Ltd.,  the  above  payment  to  commence 
from  thus  day."  That  is  entirely  contradictory  of  and  opposed  to 
the  cause  of  action  as  set  forth  in  the  body  of  the  summons,  and 
yet  it  is  incorporated  in  that  document.  It  is  impossible,  reading 
the  two  documouU  together,  to  gather  what  the  plaintiff  is  suing 
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for.  Ono  does  not  koow  how  the  sura  of  £22  for  services  rendered 
and  commission  earned  can  be  due  upon  a  document  which  pur- 
ports to  be  an  unconditional  promise  to  pay  £5  per  month  out  of 
salary  for  a  certain  time. 

The  two  documents  do  not  agree,  and  in  my  opinion  it  was 
not  possible  for  the  defendant  by  perusing  them  to  know  what 
the  real  cause  of  action  wa&  He  took  exception  to  the  sum- 
mons ;  the  plaintiff  did  not  amend,  but  went  on,  and  the  defend- 
ant had  then  no  choice  but  to  plead  to  the  merits.  According 
to  our  law,  save  in  certain  excepted  cases,  a  defendant  cannot 
rest  upon  an  exception ;  he  is  bound  to  plead  over.  The  trial 
therefore  proceeded.  That  was  the  fault  of  the  plaintiff;  he 
sliould  have  applied  for  an  amendment,  and  I  do  not  think  the 
position  of  the  defendant  with  reference  -to  his  exception  should 
be  weakened  because  the  case  went  on  and  evidence  was  called. 

In  my  opinion  the  magistrate  was  wrong,  and  the  second 
exception  should  be  upheld.  The  appeal  is  allowed,  with  costs 
in  the  court  below  and  in  this  court.  The  summons  is  dis- 
missed, leaving  the  plaintiff  to  take  such  further  steps  as  he  may 
be  advised. 

Wessels,  J. :  I  (juite  agree.  I  am  very  much  averse  to  allow- 
ing exceptions  and  causing  more  costs  than  necessary,  but  at  the 
same  time  I  cannot  allow  that  a  summons  in  a  magistrate's  court 
should  be  drawn  up  in  such  an  unintelligible  way  that  a  person 
who  reads  that  summons  cannot  possibly  make  out  what  claim 
the  plaintiff  intends  to  bring  against  the  defendant,  and  if 
plaintiffs  make  their  summonses  so  vague  that  nobody  can  under- 
stand what  they  are  driving  at,  then  it  is  perfectly  clear  they 
must  suffer  the  conse(|uence& 

CUKLEWis,  J. :  I  concur  in  this  judgment.  A  summons  in  the 
lower  court  should  state  clearly  what  the  plaint  is.  Sec.  6  of 
schedule  B  of  the  Magistrate's  Court  Proclamation  says.:  "The 
summons  shall  contain  a  concise  aqd  succinct  statement  of  the 
nature  of  the  plaint  and  the  claim."  The  summons  in  the  present 
case  in  no  way  complies  with  that  requirement. 

Appellant's  Attorneys :.  Rooth  ifc  Wesadif ;  Respondent's  At- 
torneys :  Lichensfein  Jc  Liqyin. 
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HOUTPOORT  MINING  AND  ESTATE 
SYNDICATE,  LTD.,  v.  JACOBS. 

1904.    March  4,  9.    Wessels  and  Bristowe,  J.J. 

Mines  and  minerafs,  —  Mineral  cofUract,  —  Registration  in  Diverse 
Akien, — Not  notice  to  foorid.-:'Innocent  purchaser  not  bound. 

Registration  of  a  mineral  contract  in  Uie  register  of  Diverse  Akten 
in  tiie  Deeds  Office  is  not  constructive  notice  to  the  whole  world. 
Accordingly  such  registration  is  not  sufficient  to  bind  an  innocent 
purchaser  of  land  over  which  a  mineral  contiuct  conferring  only 
rights  in  personam  has  been  granted  by  the  vendor. 

This  was  an  action  for  a  declaration  that  a  certain  mineral 
contract  was  of  full  force  and  effect  over  a  portion  of  the  farm 
Houtpoort,  registered  in  the  name  of  the  defendant,  and  for 
an  order  compelling  him  to  have  the  said  contract  registered 
against  the  title  of  his  said  portion. 

On  the  19th  December,  1893,  one  Herbert  Molyneaux,  who 
was  at  that  time  the  owner  of  2076  morgen  of  the  farm  Hout- 
poort,  entered  into  a  notarial  contract  with  the  Western  Moly- 
neaux Mines,  Ltd.,  whereby  in  consideration  of  200,000  one 
pound  shares  in  that  company  the  former  ceded,  transferred, 
assigned,  and  made  over  to  them : — 

(a)  The  right  to  mynpacht,  owner's  claims,  and  sixty  vergitn- 

ning  claims  on  the  aforesaid  portion,  provided  that, 
such  mynpacht  and  claims  should  be  located  by  the 
company  within  certain  boundaries. 

(b)  The  freehold  of  the  area  embracing   the  said  -  claims, 

Molyneaux  not  being  obliged  to  transfer  the  freehold 
until  the  mynpacht  and  claims  should  be  located. 

(c)  A  suitable  and  convenient  water-right  for  the  purposes 

of  the  company. 
This  contract   was  registered  in   the  Deeds  Office  in  the 
register  of  Divert  Akten.     The   Western   Molyneaux   Mines, 
Ltd.,  ceded  the  contract  to  certain  George  Hesse  and  Heinricb 
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Daiiiel  on  the  25th  October,  1898,  and  on  the  12th  Febiniai-y, 
1903,  the  latter  ceded  to  the  plaintiffs;  both  cesisioiis  were 
notarially  executed  and  I'egistered  in  the  Diverac  Aldeii.  On 
the  29th  January,  1897,  Herbert  Molyneaux  sold  portion  of 
his  aforesaid  2076  morgen  of  Houtpoort  tc^  the  defendant,  and 
the  plaintiffs  admitted  tliat  the  defendant  had  no  special*  knoiv- 
ledge  of  the  existence  of  the  contract  of  the  19th  December, 
1895,  over  his  portion  when  he  purchased.  Accordingly  the 
only  question  before  the  Court  was  one  of  law,  namely,  whether 
i-egistration  of  the  contract  in  the  register  of  Dioerse  Akteit 
was  constructive  notice  to  the  defendant  so  as  to  render  hiui 
bound  thereby. 

SmiLts  (with  him  ThulaU),  for  the  plaintiffs:  Firstly,  this 
contract  gives  rights  in  re;  therefore  the  defendant  is  bound 
tliereby  even  without  notice.  A  grant  of  minerals  which  is 
notarial  and  registered  constitutes  a  jus  in  re ;  see  Lazu.riis 
and  Jackson  v.  WesaeU  and  Olivers  ([1903]  T.S.  499). 

[WE8.SEL.S,  J. :  Must  not  a  jna  in  re  be  registered  against 
title  ?] 

This  is  a  notarial  contract,  and  could  not  be  registered  among 
deeds  of  transfer.  From  the  terms  of  Law  No.  20  of  1895  it  is 
clear  that  registration  among  notarial  documents  was  contem- 
plated. Secondly,  registration  in  the  Diverse  Akten  is  con- 
structive notice.  Sec.  16  of  Law  No.  20  of  1895  said  these 
contracts  had  to  be  "duly  registered."  And  as  mineral  con- 
tracts are  notarial  they  must  be  registered  among  notarial 
documents.  The  object  of  the  Law  was  pai-tly  that  notice 
should  be  given  to  the  public  by  registration;  see  JMy  \\ 
Hennan's  Exeactors  ([1903]  T.S.  515).  Merc  registration  in 
the  Deeds  Office  is  sufficient.  It  is  the  duty  of  the  purchaser 
of  real  property  not  to  inspect  the  title  deeds,  but  to  make 
inquiries  at  the  Deeds  Office.  If  he  does  so,  the  Registrar 
will  turn  up  the  Diverne  Akten.  Register  and  inform  him  of 
all  contracts  over  the  farm. 

Esselen  (with  him  Fcrrii<),  for  the  defendant:  The  contract 
contains  a  servitude,  and  this  should  be  registered  in  terms  of 
Law  No.  3  of  188(5.     Moreover,  the  right  it  grants  to  a  myii- 
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])aclit  iss  purely  in  peraonara.  In  any  case  a  ja^  in  re  cannot 
be  transfen'ed  unlcHH  I'egistered  in  the  Land  Register.  Aa  to 
notice,  the  only  notice  to  the  whole  world  is  registration  against 
title. 

SmiitH^  in  i-eply. 
Ciir.  adv.  vidt. 

Puatcii  (March  9)  :— 

Wehsels,  J. :  The  material  facts  in  this  case  ai*e  as  follows : — 

(1)  On  the  19th  September,  1896,  Herbert  Molyueaux  pur- 
chased and  became  the  registered  owner  of  some  two  thousand 
uiorgen  of  the  farm  Houtpoort. 

(2)  ()j\  the  19th  December,  1895,  Molyneaux  entered  into  a 
contract  with  the  Western  Molyneaux  Mines,  Ltd.,  whereby  he 
granted  to  the  latter-  Inter  alia  the  right  to  locate  and  accjuire  a 
mynpacht,  the  right  to  acquire  the  owner's  claims,  and  sixty 
vergunning  claims  over  all  that  part  of  the  farm  Houtpoort  to 
which  Molyneaux  was  then  entitled.  In  addition  the  contract 
provided  that  Molyneaux  would  give  to  the  company  the  freehold 
of  that  poilion  of  the  farm  upon  which  the  mynpacht  and 
claims  were  located,  and  that  he  would  grant  the  company  a 
suitable  water-right. 

(3)  The  Western  Molyneaux  Mines  then  ceded  their  rights 
under  this  contract  to  Hesse  and  Daniel,  who  in  turn  ceded  to  the 
plaintiff  company. 

(4)  The  original  contract  between  Molyneaux  and  the  Western 
Molyneaux  Mines  and  the  cession  to  Hesse  and  Daniel  were 
re<(istered  by  the  Rcgistmr  of  Deeds  amongst  the  miscellaneous 
deeds  or — as  it  was  then  known — the  Diirrse  Akten,  The  con- 
tract was  not  registered  against  the  title  of  the  farm  Houtpoort. 

(5)  It  is  coinmon  cause  that  when  the  defendant  bought  the 
ground  mentioned  from  Molyneaux,  he  had  no  special  knowledge 
of  the  fact  th.at  there  was  a  contract  or  that  such  contract  was 
registered  with  the  Birerse  Ahten, 

Under  these  circumstances  the  plaintiffs  ask  the  Court  to 
declare  that  the  defcnclant  is  to  be  bound  by  the  provisions  of  the 
contiuct  oi  the  19th  December,  1895,  as  registered  in  the  Diver&c 
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Akten,  even  though  he  had  no  special  knowledge  of  its  existence. 
The  defendant  contends  that  registration  of  the  said  contract  in 
the  Diverse  Akten  cannot  bind  him,  as  such  registration  cannot 
be  considered  as  constructive  notice.  The  question,  therefore,  for 
the  CJourt  to  decide  is  whether  the  mere  fact  that  the  contract  of 
the  19th  December,  1895,  was  registered  in  the  Diverse  Akten, 
apart  from  any  special  knowledge  on  the  part  of  the  defendant, 
is  sufiBcient  to  bind  the  defendant  to  the  terms  of  the  contract, 
and  to  compel  him  to  hold  the  land  subject  to  the  provisions  of 
the  agreement. 

Mr.  Smuts  contends  on  behalf  of  the  plaintiffs :  (a)  That  the 
statute  required  that  a  cession  of  minerals  should  be  in  writing, 
notarially  executed,  and  registered  in  order  to  make  it  valid. 
(6)  That  the  Registrar  of  Deeds  was  entitled  to  determine  in 
what  way  such  contracts  should  be  registered  inasmuch  as  the 
law  made  no  special  provision,  (c)  That  the  Registrar  of  Deeds 
adopted  registration  in  the  Diverse  Akten  as  the  necessary  regis- 
tration, (d)  That  the  rights  created  in  favour  of  the  Western 
Molyneaux  Mines  were  real  rights,  and  as  soon  as  the  contract  was 
registered  these  rights  were  enforceable  against  the  whole  world. 
(«)  That  therefore  registration  in  the  Diverse  Akten  was  con- 
structive notice  to  the  whole  world. 

Mr.  Esselen  contends,  on  the  other  hand,  that  the  only  regis- 
tration which  can  be  construed  into  notice  to  the  world  is  a 
registration  upon  the  Land  Register  or,  as  it  is  usually  expressed, 
against  the  title. 

In  order  to  determine  which  qf  these  contentions  is  the  correct 
one,  it  will  be  advisable  to  glance  at  the  history  of  our  system  of 
registration.  In  the  Roman  law  we  find  nothing  about  registra- 
tion in  the  transfer  of  land.  In  Western  Europe,  however,  a 
custom  sprang  up  in  many  places  which  required  the  seller  and 
purchaser  to  appear  before  some  official  and  to  state  in  the 
presence  of  witnesses  that  a  sale  of  the  land  had  taken  place. 
The  transaction  was  then  noted  in  a  book  kept  specially  for  the 
purpose.  This  custom  prevailed  throughout  the  greater  part  of 
the  Netherlands,  and  was  in  the  time  of  Grotius  regarded  as  an 
inveterate  custom.  In  many  parts  of  the  Netherlands,  in  addition 
to  the  registration,  the  sale  liad  to  be  publicly  proclaimed  ou 
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three  Satardays  or  on  three  church  days  (Reckt.  Obe,  pt  3, 
ob&  32). 

There  can  therefore  be  but  little  doubt  that  the  registration 
coram  jiidice  loci'rei  sitae  was  for  the  purpose  of  publicity,  partly 
that  land  should  not  be  sold  twice  over  to  different  purchasers, 
and  partly  so  that  persons  who  had  any  claim  upon  the  land 
might  assert  these  claims  before  the  purchaser  took  possession. 
In  Holland  the  registration  took  place  before  th^  Schepenen  of 
the  district  where  the  land  was  situated  The  system  of  registra- 
tion was  afterwards,  by  various  Placaats,  extended  to  hypothe- 
cations, servitudes,  and  other  burdens.  When  the  Dutch  settled 
in  the  Cape  Colony  they  brought  over  from  Holland  this  system 
of  registration,  and  the  titles  to  land  granted  by  the  governors 
were  registered  before  the  Commissioners  of  the  Court  of  Justice. 
No  sales  of  this  land  and  no  servitudes  imposed  thereon  were 
recognised,  unless  these  were  registered  against  -the  title  before 
the  Commissioners. 

Later  on  in  the  -Cape  Colony  the  office  of  Registrar  of  Deeds 
was  created,  and  he  continued  the  functions  of  the  Commissioners 
as  regards  the  registration  of  sales  and  burdens  on  land.  The 
Registrar  of  Deeds  therefore  took  the  place  of  the  Commissioners 
as  these  had  taken  the  place  of  the  Schepenen.  The  only  register 
kept  by  them  which  affected  land  was  the  register  of  titles  or 
lAnd  Register,  as  it  is  frequently  called. 

The  same  system  in  vogue  at  the  Cape  was  imported  into  the 
Transvaal  by  the  emigrant  Boers.  We  have  seen  from  Mr. 
Minnaar,  the  Registrar  of  Deeds  during  the  late  regime,  that  there 
is  here  in  this  colony  a  Land  Register  upon  which  all  transfers 
of  property  are  registered,  and  upon  which  all  servitudes,  bonds, 
and  other  burdens  are  noted.  This  is  in  accordance  with  the 
general  South  African  practice.  In  addition  to  this  register  there 
&re  some  special  registers,  e.g,  for  antenuptial  contracts,  and  then 
there  is  a  register  upon  which  notarial  deeds  of  different  kinds 
inay  be  registered.  This  register  merely  records  that  a  particular 
deed  has  been  handed  to  the  Registrar  of  Deeds,  and  makes  no 
reference  whatever  to  the  Land  Register. 

The  deeds  registered  in  the  Diverse  Akten  may  apply  to  land; 
or  to  movable  property,  or  to  the  contractual  relationship  of 
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partiea  The  deeds  are,  however,  so  indexed  that  any  contract 
i*egarding  a  farm  can  be  traced  through  the  name  of  the  farm  on 
the  index.  From  the  history  of  the  registration  of  deeds  ib  is 
therefore  manifest  that  there  is  a  considerable  difference  between 
registration  upon  the  Land  Register  or  register  of  titles  and  the* 
registration  of  notarial  deeds  in  the  register  of  Diverge  Akten. 
The  former  registration  has  been  known  from  time  immemorial, 
and  was  founded  for  the  purixisc  of  publicity ;  whilst  the  latter 
is  of  comparatively  recent  growth,  and  merely  for  the  purpose  of 
keeping  together  all  such  documents  as  are  deposited  with  the 
Registrar  of  Deeds. 

Now  the  Law  which  rcfjuircs  a  cession  of  mineral  rights  to  be 
registered  does  not  state  that  it  must  be  registered  in  the  Direrfie 
Akten.  It  merely  says  that  it  must  be  duly  registered  in  order 
to  be  valid.  Mr.  Minnaar  has  told  us  that  if  parties  consented, 
such  deeds  of  cession  were  frecjuently  registered  in  the  Land 
Register  against  the  title,  though  the  gi-eater  bulk  have  been 
placed  under  the  Diverse  Akten,  later  parte^y  therefore,  a 
cession  of  minerals  confers  no  rights  whatever  and  establishes  no 
duties  unless  registered  as  a  notarial  deed.  The  Law,  however, 
does  not  say  that  the  mere  registration  of  the  notarial  deed  binds 
persons  other  than  the  parties.  The  only  registration  which  our 
law  and  practice  recognises  as  binding  upon  third  parties  is  the 
registration  upon  the  I^nd  Register  against  the  title  of  the 
propeiij',  which  from  time  immemorial  has  been  rogaixled  as 
notice  to  all  the  world  of  the  transfer  of  title  and  of  the  burdens 
imposed  upon  the  land  held  under  the  title  deeds. 

If,  then,  the  legislature  intended  that  the  mere  registration  of 
contracts  in  the  Divevf^  Akten  should  bind  subsequent  innocent 
purchasers  of  land  upon  which  such  contracts  have  been  made,  it 
should  have  specifically  stated  this.  The  general  rule  of  law  is 
that  a  pei-son  is  not  affected  with  notice  unleas  he  has  actually 
become  aware  of  the  facts,  though  to  this  general  rule  there  are 
no  doubt  common  law  and  statutory  exceptions ;  but  it  is  the  duty 
of  a  person  who  wishes  to  rely  on  an  exception  to  this  rule  to 
show  its  origin  and  recognition.  Now  I  can  find  nothing  in  our 
common  law  or  in  our  statutory  law  which  gives  to  the  registra- 
tion of  a  deed  in  the  Direrse  Akten  the  force  of  constructive 
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notice.  But,  says  Mr.  Smuts,  this  deed  confers  &jtv8  in  rem,  and 
iherefoi-c,  apart  from  registration,  it  is  binding  upon  the  pur- 
chaser. The  contract,  however,  confers  no  jiia  in  rem.  It  is  a 
mere  promise  to  grant  something — a  jius  in  j)evsonam  ad  rem 
arqiti'tynidd'm. 

Unless,  therefore,  the  plaintiffs  can  succeed  by  showing  tliat 
registration  in  the  Diverse  Akten  is  constructive  notice,  they  must 
fail  in  their  action.  In  my  opinion  they  have  failed  to  show  that 
the  registration  of  the  contract  of  the  19th  December,  1895,  in  the 
Divei*se  Akten  is  of  the  same  nature  as  registration  upon  the 
LAnd  Register,  and  that  it  is  to  be  regarded  as  notice  to  tlic 
whole  world.  The  defendant  is  therefore  an  innocent  purchaser, 
and  he  cannot  be  compelled  to  recognise  the  above  contract  as 
liinding  upon  him.  Judgment  must  therefore  be  for  the  defend- 
ant with  costs. 

BuiSTowE,  J. :  By  the  common  law  of  this  country  the  Land 
Register  is  the  register  on  which  the  title  to  all  immovable  pro- 
perty and  all  matters  affecting  such  title  should  appear.  It  may 
or  may  not  be  desirable  that  that  register  should  disclose  not 
only  Juni  in  re  affecting  any  particular  property,  but  also  jura 
in  personam  wl  rem  acqnirendam.  This  is  a  question  for  the 
legislature,  and  not  for  the  Court.  But  whether  this  is  so  or  not, 
I  think  the  courts  should  be  extremely  careful  to  protect  in  every 
-way  the  certainty  of  land  tenure  whicli  this  system  of  registra- 
tion is  intended  to  secure. 

The  Miscellaneous  Register,  although  it  is  under  the  control 
of  the  Registrar  of  Deeds,  forms,  as  I  understand  it,  no  part  of 
the  Land  Register.  This  is  sufficiently  shown  by  the  fact  that  all 
kinds  of  notarial  instruments,  whether  they  affect  land  or  not, 
are  registercfl  in  it  There  is  no  statute  which  provides  that 
registration  on  the  Miscellaneous  Register  is  notice  to  all  the 
world.  And,  in  the  absence  of  any  legislative  enactment  to  this 
eflfect,  it  could  only  be  so  if  the  courts  were  to  hold  that  registra- 
tioti  on  any  register  established  or  recognised  by  tlie  law  was 
ipso  facto  notice  to  everybody  of  everything  which  it  contained. 
I  Vnov^  ol  no  authority  in  support  of  this  proposition,  and  I 
.sbnnlc  from  tlie  consequences  which  would  or  might  be  involved 
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by  the  establishment  of  such  a  principle.  .  I  think,,  therefore,  that 
the  Court  ought  not  to  lay  down  any  such  rule.  It  follows,  as  it 
seems  to  me,  that  a  purchaser  of  immovable  property  has  :iiot 
constructive  notice  of  anything  which  appears  on  the  Misoel* 
laneous  Register. 

I  do  not  think  that  the  Law  which  requires  mineral  contracts 
to  be  notarially  executed  and  i-egistered  contains  an3rthing  incon- 
sistent with  tliis  conclusion.  It  merely  directs  such  contracts  to 
be  "  duly  "  registered,  leaving  the  qucHtion  of  wlicther  they  should 
be  registered  in  the  Liand  Register  or  the  Miscellaneous  Register 
entirely  open.  Registration  in  either  is  sufficient  to  satisfy  that 
Law,  which  is  merely  intended  to  impose  conditions  the  satisfac- 
tion of  which  is  required  to  make  such  contracts  binding  inter 
partes  ;  but  which  register  they  should  be  entered  in  depends  on 
whether  or  not  they  are  of  such  a  nature  as  under  the  general 
Uw  would  render  them  proper  for  insertion  in  the  Land  Register. 

I  may  add  that  the  contract  in  the  present  case  merely  relates 
to  an  anticipated  future  mjmpacht  and  anticipated  future  owner's 
and  vergunning  claims.  It  seems  fo  me  clear,  therefore,  that  it 
created  a  jtis  in  peraanam,  not  a  jiie  in  rem,  and  I  doubt  very 
much  whether  under  the  law  as  it  then  stood  such  a  contract 
could  properly  have  been  inserted  in  the  Land  Register. 

In  my  opinion,  therefore,  the  action  fails,  and  should  be  dis- 
missed with  costs. 

Plaintiffs'  Attorneys :  Tindall  tt  Mortimer ;  Defendant's  At- 
torneys :  Rooth  iSc  Wesads. 


SCHMIDT  V.  VUCOVICH.  113 

SCHMIDT  V.  VUCOVICH. 
1904.    Mareh  9.    Innes,  C J.,  and  Wessels  and  Cublewis,  J.J. 
Magi$traie*9  Court, — Summo^u, — Exeeptitni  oj  vaffuene9$. 

Iirpleadi]i|{B  in  magistrates'  courts  the  Court  will  not  expect  the  tame 
particularity  and  predseness  which  are  required  in  the  higher 
courts.  Every  summons,  however,  should  disclose  upon  the  face 
ol  it^aome  ground  of  action,  and  that  ground  of  action  should  be 
so  stated  that  the  defendant  may  have  reasonable  knowledge  of 
the  case  be  has  to  meet. 

CL  Kedy  V.  Hetter  (supra,  p..  101). 

Appeal  from  the  Assistant  Resident  Magistrate  of  Barberton. 

The  appellant  sued  respondent  in  the  court  below  for  the 
amn  of  £27, 7&  6d.,  being,  in  the  words  of  the  summons,  "^  balance 
doe  by  way  of  damages  to  himself  and  wife,  Nellie  Schmidt, 
married  in  community  of  property  to  the  plaintiff,  for  wrongful 
diamiasal  from  the  service  of  the  defendant  as  cook  and  chamber- 
maid respectively  at  the  Transvaal  Hotel  aforesaid  contrary 
to  the  terms  and  conditions  upon  which  they  had  been  engaged 
and  appointed,  and  they  had  undertaken  and  already  entered 
upon  the  performance  of  their  respective  offices,  an  account 
whereof  is  hereto  attached.'' 

The  account  attached  was  as  follows : — 

L.  VuoovicH  to  H.  Schmidt,  Barberton. 

1904. 

Jan.  One  month's  wages,  board,  and  lodging  by  way 

of  damages  in  lieu  of  notice  for  self  and 
wife,  being  £16'as  agreed  for  wages  ...      £16    0    0 

Board  and  lodging  ...  .,.         ...         16    0    0. 


£32    0    0 
Jan.  18.    By  cash  on  a/c  £3    0    0 
Omtraa/c  1  12    6 

4  12    6 

£27    7    6 

T.P.    04—6 
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The  defendant  excepted  on  the  following  groands : — 

(1)  That  the  summons  does  not  disclose  that  the  plaintiff  has 
any  legal  right  to  sue  in  his  own  name  for  the  amount  alleged 
to  be  due  by  the  defendant  to  Nellie  Schmidt. 

(2)  That  the  summons  is  vague  and  embarrassing  in  that  the 
same  does  not  disclose  the  terms  and  conditions  upon  which  the 
plaintiff  and  Nellie  Schmidt  were  engaged  by  the  defendant  as 
cook,  and  chambermaid  respectively,  as  alleged  in  the  summons, 
nor  the  date  of  their  dismissal  or  of  their  engagements. 

The  first  exception  was  withdrawn  and  the  second  exception 
was  upheld,  the  magistrate  giving  as  his  reasons  that  the  sum- 
mons did  not  disclose  sufficient  particulars  to  enable  the  defend- 
ant to  plead,  and  no  application  was  made  to  allow  an  amendment 
of  the  summons. 

Willuimsmi,  for  the  appellant:  The  defendant  was  well 
aware  from  the  summons  what  case  he  had  to  meet ;  see 
DohMI  v.  Tipi^er  (11  S.C.  25);  Skitter  v.  Brits  (7  E.D.C.  151) ; 
EnterhuyHen  v.  Le  Roxix  (5  C.LJ.  302);  Connulie  v.  DanM^ 
Ehdnx  &  Co,  (Kotz^,  Tr.  227);  Sltear  v.  Wein9tock{\6  S,C.  229); 
Cvxilxi  v.  Kxt^m  (16  S.C.  266). 

Gregorowski,  for  the  respondent :  There  is  not  a  single  date 
in  the  summons;  it  does  not  state  when  the  engagement  was 
entered  into  or  for  how  long  it  was.  The  magistrate  must  be 
allowed  a  certain  discretion  to  regulate  the  pleadings  before 
him,  and  he  was  willing  to  allow  an  amendment  if  asked  for. 
The  cases  cited  were  all  instances  of  merely  frivolous  objections, 
the  cause  of  action  being  clearlj'^  set  forth  in  each  case. 

IxxEs,  C.J. :  In  this  matter  the  defendant  in  the  magistrate's 
court  raised  two  exceptions,  the  first  being,  "  TJuit  the  summons 
does  not  disclose  tliat  the  plaintiff  has  any  legal  riglit  to  sue  in 
his  own  name  for  the  amount  alleged  to  be  due  by  the  defendant 
to  Nellie  Schmidt."  That  exception  was  withdrawn,  and  by 
consent  of  parties  the  summons  was  amended ;  thci*efore  it  is 
not  necessary  to  express  any  opinion  upon  it.  The  second  was, 
"  That  the  summons  is  vague  and  embarrassing  in  that  the  same 
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does  not  disclose  the  terms  and  conditions  upon  which  tlie  plain- 
tiff and  Nellie  Schmidt  were  engaged  by  the  defendant  as  cook 
and  chambermaid  respectively,  as  alleged  in  the  summons,  nor 
the  date  of  their  dismissal  or  of  their  engagements." 

As  was  pointed  out  yesterday,  it  would  be  wrong  to  require 
from  pleadings  in  the  magistrates'  courts  the  same  particularity 
and  preciseness  which  are  required  in  superior  courts.  But  even 
in  magistrates'  courts  the  summons  should  disclose,  upcjn  the 
face  of  it,  some  ground  of  action :  and  that  ground  sliould  })e  so 
stated  tliat  the  defendant  has  reasonable  knowledge  of  the  case 
which  ho  is  called  upon  to  meet  Those  conditions  ought  to  bo 
complied  with  in  all  magistrates'  courts  summonses.  The  ques- 
tion is  whether  they  have  been  complied  with  in  this  one.  The 
magistrate  found  they  had  not  been.  By  his  summons  the 
plaintiff  claims  £27,  7s.  6d.  damages  sustained  by  his  wife  and 
himself  for  wrongful  dismissal  from  the  service  of  the  defendant, 
as  cook  and  chambennaid  respectively,  contmry  to  the  terms  and 
conditions  upon  which  they  had  been  engaged.  They  had 
already  entered  upon  the  performance  of  their  respective  duties. 
To  the  summons  was  annexed  an  account  which  shows  for  the 
month  of  January,  1904,  one  month's  wages,  being  £16  as  agreed, 
and  one  month's  board  and  lodging,  £16,  less  the  sum  of  £4, 12s.  6d. 
received  by  the  plaintiff. 

Now,  in  my  opinion,  although  this  summons  is  not  well 
drawn,  and  is  a  slovenly  document,  still  upon  the  face  of  it  there 
does  appear  a  sufficient  cause  of  action.  Damages  are  claimed 
for  wrongful  dismissal  in  the  month  of  January ;  the  capacities 
in  which  the  parties  were  respectively  engaged  are  set  forth ;  also 
the  fact  that  the  dismissal  took  place  on  a  date  which  enabled 
them  to  claim  as  damages  wages  for  the  month  of  January,  and 
tiie  rate  .of  wages  is  given  on  the  face  of  the  account.  I  think, 
plotting  those  things  together,  that  a  prbndffvde  cause  of  action 
is  alleged;  that  the  defendant  could  have  gathered  from  the 
summons  and  from  the  account  annexed  to  it  what  he  had  to 
meet  This  case,  therefore,  differs  from  the  one  (Keely  v.  Heller) 
which  came  before  us  yesterday,  in  which  we  found  that  there 
was  no  cause  of  action  apparent  upon  the  face  of  the  summons 
and  the  annexure.    I  think  the  magistmte  was  wrong  in  sustain- 
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ing  the  exoeption.    The  appeal  must  be  allowed  mth  oofits;  and 
the  matter  sent  back  to  the  magistrate  for  trial  on  the  merita 

.  Wessei^s  and  Curlewis,  J  J.,  concurred. 

Appellant's  Attorneys :  Lichenstein  cC*  Lapin ;  Respondent's 
Attorneys :  Rooth  ct  Wessels. 
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1904.    March  0.    Innes,  C.J.,  and  Weasels  and  Curlewis,  J. J. 

Insolvency. — Discharge. — Cancelf4Uum  of  aequestraiioni — -Yo  eleeiion  of 
tmsUe  or  filing  of  daims. — Law  Xo.  21  of  1880,  sees.  107  and 
122-129. 

Where  an  inHolvent  in  whose  estate  no  trustee  had  been  elected  and  no 
claims  filed  applied  in  1894  for  his  rehabilitaticm  within  six 
months  of  the  sequestration,  there  being  no  provision  for  such 
a  case  under  the  Insolvency  Law  (Na  21  of  1880)  then  in  force, 
and  the  Court  granted  an  order  releasing  the  insolvent's  estate 
from  sequestration,  Hdd^  that  under  its  general  powers  the 
Court  oould  have  granted  either  an  order  having  the  effect  oC 
discharging  the  insolvent  from  his  liabilities  as  existing  at  the 
date  of  sequestration,  or  an  order  having  tlie  effect  of  merely 
cancelling  the  order  of  sequestration,  and  that^  having  regard 
to  all  the  circumstances  of  the  case,  the  order  granted  had  the 
former  e£fect  and  was  equivalent  to  an  order  of  rehabilitation. 

The  Courts  however,  intimated  that  in  all  similar  cases  it  would  follow 
the  rule  laid  down  in  Ex  parte  Davie  ([1903]  T.S.  83),  and  grant 
not  a  rehabilitation,  but  an  order  cancelling  the  original  order  of 
sequestration. 

This  was  an  appeal  from  a  judgment  of  the  Second  CSivil 
Magistrate  of  Johannesburg. 

The  respondent  (plaintiff  in  the  court  below),  sued  the  appel* 
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lant  for  the  sum  of  £14, 188.  6d.,  being  tlie  balauice  of  an  aoeount 
made  up  as  follows : — 

1892.  Nov.  24.    By  one  donkey  sold  £  i  19    6 

„     28.    To  eaah  on  loan          £  2  0    0 

Dec.  17.    To  one  grey  horse           22  15    0 

To  one  chestnut  horse     16  0    0 

By  one  bay  horse  5    6    0 

By  one  bay  horse  3  16    0 

1896.  Joly  6.       £y  one  swingle  chain  15    0 

1898.  Dec  16.     By  cash  on  cart  10  10    0 

1903.  Nov.  4.      Balance  due  14  18    6 


£40  15    0     £40  15    0 

The  defendant  pleaded  general  denial,  and  in  reconvention 
daiined  the  sum  of  £32,  ISs.,  being  the  last  two  items  for  which 
plaintiff  had  given  him  credit  and  a  further  item  of  £21  for  a 
cart  sold  to  the  plaintiff. 

From  the  evidence  it  appeared  that  the  defendant's  estate 
was  compulsorily  sequestrated  on  the  10th  April,  1804.  On 
the  27th  August,  1894,  the  defendant  filed  a  petition  in  the 
late  High  Court  in  which  he  stated  that  a  first  and  final  meet- 
ing of  his  creditors  had,  after  due  notice,  been  held  at  Johan- 
nesburg on  the  6th  June,  1894 ;  that  he  attended  that  meeting, 
bat  no  creditors  appeared,  nor  were  any  claims  filed  nor  any 
trustee  elected ;  that  he  had  made  a  full  and  free  surrender 
and  not  given  any  preference  or  payment  to  any  creditor  to 
induce  him  not  to^  oppose  his  discharge ;  that  he  had  according 
to  law  given  notice  of  the  application,  and  that  he  had  also 
given  notice  in  writing  of  the  application  to  the  creditor  who 
had  obtained  the  sequestration  of  his  estate.  He  therefore 
applied  for  an  order  rehabilitating  his  estate  and  releasing  it 
from  sequestration,  or  for  such  other  or  further  relief  as  the 
Court  might  deem  fit  {ilen  boedd  van  petitionaris  te  rehabili^ 
teeren  en  van  eequeetratie  te  ontheffen},  Tliis  application  came 
before  Chief  Justice  Eotze  in  Chambers,  and  the  following 
order  was  granted:  "It  is  hereby  ordered  that  the  applicant's 
estate  is  hereby  discharged  from  sequestration  "  (dat  applicanfs 
boedd  vxjrde  en  wordt  mite  dtzeii  ontheven  t;a7i  eeqtieetratie). 
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On  these  facts  the  iiiagiHtrate  held  that  the  Insolvency  Law 
then  in  force  re(]uii*ed  that  .six  niontliR  should  elapse  fi-oni  the 
date  of  seiiuestration  before  an  insolvent  could  apply  for  liis 
discharge ;  that  it  could  not  be  that  the  Court  intended  by 
the  order  to  override  the  re(]uirenients  of  the  statute ;  tliat  the 
woi-ding  of  the  order  meant  not  a  rehabilitation,  but  a  releaac 
from  or  cancellation  of  the  order  of  sequestration,  and  that 
the  effect  of  this  was  simply  to  i-einvest  the  insolvent  with 
his  estate,  assets,  and  liabilities  as  they  were  at  the  date  of 
sequestration.  He  accordingly  gave  judgment  in  favour  of  tlie 
plaintiff  as  prayed,  and  dismissed  the  claim  in  reconvention 
with  costs.     Against  this  judgment  the  defendant  now  appealed. 

GrefjoroH'ski,  for  the  appellant,  wished  to  put  in  a  copy  of 
the  note-book  of  KoTZE,  C.J.,  to  show  the  meaning  of  the  order ; 
de  Wet,  for  the  i-cspondent,  objected,  and  the  Court  upheld  the 
objection. 

GmjoroxvHid,  for  the  appellant :  The  whole  question  depends 
on  the  meaning  of  the  oitler.  The  application  was  made  under 
sees,  122-129  of  Law  No.  21  of  1880,  a«d  not  under  sec  107. 
The  words  ontlcevek  and  ontslagen  were  used  indiscriminately. 
Tlie  applicant  obtained  what  he  asked  for ;  the  woixi  rehabilita- 
tion is  not  used  in  Law  No.  21  of  1880,  the  word  onfsUigen, "  dis- 
charged," being  ased.  In  the  Cape  Colony  the  practice  is  now 
regulated,  and  the  Court  in  such  cases  grants  an  order  cancelling 
the  original  order  of  se(juestration  (see  In  re  von  Bri)emi9en,  12 
S.O.  239) ;  but  the  Court  lias  the  power  to  grant  a  i*ehabilitation 
{In  re  Smith,  '}  H.C.G.  74),  and  that  rehabilitation  was  granted 
in  such  civses  by  the  late  High  Court  is  shown  by  the  case  of 
Ex  parte  Fletcher  (2  O.K.  35). 

dc  Wet,  for  the  respondent:  In  the  Cape  Colony  the  relief 
granted  in  such  oases  is  not  rehabilitation,  but  discharge  of  the 
original  order  (see  Re  Buicern ,  1  S.C. 49,  and  the  earlier  coses  quoted 
by  van  Zyl,  Ist  ed.  p.  043).  Tliat  practice  was  followed  by  this 
Court  {Ex  parte  Davis,  [1903]  T.S.  83),  and  by  various  judges  of 
the  hite  High  Court.  The  Cape  cases  were  quoted  in  Ex  paiie 
Fletcher  (2  O.R.  35),  and  the  rehabilitation  in  that  ca.se  was 
exceptiuuul.     Law  No.  21  of  1880  uses  tlie  same  words  for  a  dis- 
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eharge  under  «ec.  107  and  under  sec  122.  The  defendant's  ease 
fell  under  neither  of  those  two  sections;  it  was  a  casus  omissus 
in  the  statute,  and  we  must  presume  that  the  Court  intended  a 
discharge  analogous  to  that  under  sec.  107.  That  would  be  the 
more  equitable  course,  as  a  rehabilitation  can  only  take  place 
when  all  the  assets  have  been  distributed.  The  Cape  Ordinance 
No.  6  of  1843,  of  which  Law  No.  21  of  1880  is  a  translation,  uses 
in  sec  107  the  word  "  release,"  and  onilieven  means  "  released,*' 
not"di8ehai'ged." 

Gregorowski,  in  reply. 

I>rKEs,  C.  J. :  In  this  case  the  appellant  Simon  was  sued  by 
Jftckson  in  the  court  of  the  Second  Civil  Magistrate  of  Johannes- 
burg for  the  sum  of  £14, 18s.  6d.,  balance  of  account.  Jackson 
made  up  the  account  as  follows:  Certain  items  were  due  by 
Simon  in  1892 ;  he  brought  those  up  and  gave  credit  for  other 
amoontH  which  he  owed  Simon,  and  the  result  was  a  balance  of 
£14,  18s.  6d.  The  defence  raised  by  Simon  was  that  on  the 
10th  April,  1894,  his  estate  had  been  sequestrated,  and  that  on 
the  27th  August,  1894,  it  had  been  discharged.  Copies  of  tlic 
orders  were  put  in.  There  was  a  claim  in  reconvention  for  the 
amounts  which  Jackson  admitted  that  he  owed  Simop.  The 
whole  matter  turns  upon  the  effect  of  the  order  which  Simon 
Bays  discharged  liis  estate  from  liability.  If  that  order  released 
Simon,  then  of  course  Jackson  cannot  claim  against  him,  and 
mubi  pay  the  credit  items  which  he  admits  to  be  due. 

The  order  was  made  upon  a  petition  which  has  been  put  in, 
and  to  which  I  must  refer.  It  set  out  that  at  the  first  meeting 
in  Simon  8  insolvent  estate  no  creditors  appeared,  no  claims  were 
proved,  no  trustee  was  appointed,  and  nothing  whatever  was 
done.  Under  those  circumstances  the  petitioner  prayed  for  an 
order  den  hoedel  van  2>^iti(ynaris  te  reluibiliteeren  en  van  seqives- 
tmtie  te  ontlieffen  of  zulk  under  of  vevlir  relief  als  Ivet  Hof 
'fnoge  geniden  hlyhen.  What  he  asked  was  not  an  alternative, 
but  a  cumulative  request  to  rehabilitate  his  estate,  and  to  release 
him  from  seriuestration.  The  order  made  on  the  petition  was  in 
the  followhig  terms :  "  It  is  hereby  ordered  that  the  applicant's 
estate  is  hei-eby  discharged  from  sequestration  "  {de  api)licant's 
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boedel  wordt  mits  deteii  aiitheven  van  seqvuestnUie).  The  point 
is  whether  this  order  released  Simon's  estate  from  the  liabilities 
existing  at  the  date  of  sequestration.  The  Insolvent  Law  then 
in  force  in  the  Transvaal  was  Law  No.  21  of  1880,  and  it  pro- 
vided two  processes  of  relief  from  sequestration.  First,  release 
under  sec  107.  That  was  a  release  exactly  to  the  same  extent  as 
that  provided  by  the  corresponding  section  of  the  then  Cape 
Insolvent  Ordinance,  and  was  clearly  a  discharge  from  sequestra- 
tion which  did  not  release  the  insolvent  from  all  his  debts.  But 
it  is  important  to  notice  that  the  word  used  in  sec  107  is  aiUdag, 
although  clearly  the  release  provided  for  by  that  section  was  not 
a  full  release,  and  still  left  the  insolvent  liable  for  the  claims  of* 
creditors  who  had  been  no  parties  to  the  proceedings.  In  the 
second  place;  .the  Law,  while  it  did  not  tak^  over  sec  117  of  the 
Cape  Insolvent  Ordinance,  adopted  word  for  word  the  provisions 
of  the  Cape  Act  of  1859,  known  as  the  Beliabilitation  Act  That 
machinery  was  constituted  by  sees.  122-129.  When  we  refer  to 
sec  129  to  ascertain  the  effect  of  a  discharge  under  it,  we  find  it 
extremely  wide.  The  corresponding  section  of  the  Cape  Law 
referred  back  to  the  certificate  of  the  creditors  mentioned  in  sec 
117  of  the  Cape  Ordinance,  and  provided  in  effect  that  the  order 
of  the  Court  granting  the  discharge  of  any  insolvent  should  be 
in  such  form  as  should  be  established  by  rule,  order,  or  regula- 
tion, and  should  have  the  same  effect  in  discharging  the  insolvent 
from  his  debts  as  that  certificate  had.  The  Transvaal  Law  of 
1880  had  not  adopted  that  machinery  of  discharge  by  certificates 
as  provided  in  sec  117  of  the  Cape  Ordinance,  yet  sec  129 
alludes  to  the  certificate  as  having  been  **  hereinbefore  referred 
to."  That  was  manifestly  an  error  in  drafting;  but  it  is  clear 
when  one  looks  at  the  sees.  122-129  as  a  whole,  that  the  inten- 
tion was  that  the  order  granted  under  them  sliould  absolutely 
discharge  an  insolvent  from  all  debts  due  at  the  time  of  his 
sequestration. 

The  patition  in  August,  1894,  was  not  a  pstition  for  relief 
under  sec  122  and  the  following  sectiona  It  was  a  petition  for 
relief  under  the  general  powers  which  the  Court  possesses  to 
deal  with  a  case  not  expressly  provided  for  in  the  statute.  The 
six  months  reokoned  from  the  date  of  sequestration  hod  not 
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ckpaed;  there  was  no  trustee;  a  atate  of  things  existed  not 
expreasly  dealt  with  by  the  Law.    In  the  Cape  it  is  perfectly 
dear  that  for  many  years  a  practice  has  existed  under  such 
drcamstanoes  for  the  Court  to  set  aside  the  order  of  seques- 
tration; not  to  discharge  the  insolvent    from    his    debt,  but 
amply  to  run  a  pen  through  the  order  and  put  the  insolvent 
back  in  the  same  position  as  he  would  have  been  if  no  order  of 
sequestration  had  been  made.    That  was  the  course  followed  in 
Re  Bowern  and  in  other  Cape  cases — a  course  which  this  Court 
tcAlowed  in  Re  Davis.    In  my  opinion  it  is  the  proper  course  to 
foUow  in  cases  of  this  kind,  where,  owing  to  no  fault  of  the 
insolvent,  his  estate  is  hung  up,  his  creditors  have  taken  no 
action,  and  have  proved  no  claims.    It  is  not  fair  under  such 
circamstances  that  he  should  be  kept  indefinitely  insolvent,  and 
the  Court  would  properly  exercise  its  discretion  in  recalling  the 
original  order  of  sequestration.     At  the  same  time  I  am  satisfied 
that  there  was  another  course  open  to  the  High  Court,  and  that 
was  to  grant  the  discharge,  practically  to  rehabilitate  the  estate. 
That  was  the  course  followed  by  the  High  Court  of  Qriqualand 
V^estio  h  re  Smith  (3  H.C.G.  74).     Nothing  had  been  done  in  that 
^tate,  yet  the  Court  granted  an  order  of  rehabilitation.    Then 
there  is  the  case  of  Re  Fletcher  (reported  in  2  Ofi*.  Rep.  35),  a  case 
heard  in  the  late  High  Court  a  few  months  after  the  petition  of 
Simon  had  been  presented,  and  in  that  case  also  the  Court  under 
nmilar  circamstances  granted  rehabilitation.     That  being  so, 
thongh  in  my  judgment  the  better  course  is  to  set  aside  the  order 
of  sequestration,  I  am  bound  to  say  there  was  another  course 
open  to  the  Court,  and  the  question  to  be  decided  is  what  course, 
as  shown  by  the  order,  did  the  Court  take. 

^e  order  I  liave  already  read.  I  have  come  to  the  conclusion 
—not,  I  mast  confess,  without  hesitation — that  by  this  order  the 
Goart  meant  not  merely  to  cancel  the  sequestration,  but  to 
discharge  the  estate.  I  have  come  to  that  conclusion  for  several 
reasons.  One  of  them  is  that  the  judge  adopted  the  language  of 
the  petitioner,  and  it  is  clear  that  the  petitioner  meant  to  ask  for 
a  discharge,  and  not  a  mere  withdrawal  of  the  sequestration 
order.  For  he  states  that  he  has  complied  with  all  the  requisites 
fur  a  rehabilitation  application :   he  has  given  notice,  he  has 
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pablinhed  in  the  Gazette,  taken  the  oath  of  full  disclosure,  and 
complied  with  all  the  provisions  of  the  law.  He  proceeded  to 
ask  for  rehabilitation  and  a  discharge  (rehabUitatie  en  oniJiejffing 
van  aeqiiestratie),  and  the  judge  adopted  the  language  of  the 
petition,  and  in  my  opinion  therefore  meant  to  grant  the  re([uest 
of  the  petitioner  to  the  full  extent  prayed. 

Then  there  is  another  reason  which  has  influenced  me,  and  it 
is  this :-  had  the  judge  not  meant  to  grant  the  form  of  relief  which 
the  petitioner  clearly  asked  for,  he  would  have  distinctly  stated 
that  the  order  of  sequestration  was  merely  set  aside,  and  the 
insolvent  restored  to  his  former  position.  He  did  not  do  so,  and 
therefore  I  do  not  think  he  nieant  merely  to  set  aside  the  original 
order.  That  being  so,  I  think  Simon  w^as  discharged  from  his 
liability  existing  at  the  date  of  sequestration.  It  is  said  that  the 
judge  could  not  have  meant  t^  discharge  him,  becau.se  the  six 
months  required  by  sec.  122  of  the  Law  had  not  elapsed.  But 
that  section  applies  to  normal  applications  only.  The  judge  was 
dealing  with  a  case  not  specially  provided  for  by  the  Law,  and 
probably  did  not  consider  himself  bound  by  sec.  122.  That  being 
so,  I  think  the  magistrate  was  wrong,  and  the  appeal  must  be 
allowed.  The  defendant  succeeds  in  convention,  and  in  recon- 
vention for  the  sum  of  £11,  ISs.,  with  costs  in  this  court  and  in 
the  court  below. 

Wessels,  J. :  I  agree  with  what  the  Chief  Justhe  lias  said. 
If  the  case  had  been  a  new  one  I  should  liavc  decided  in  favour 
of  Mr.  de  Wet's  contention ;  but  under  the  circumstances  I  muKt 
say,  when  I  look  at  the  Insolvency  Ordinance  and  see  the  way 
in  which  the  two  words  ontJteffen  and  ontdagen  are  there  used, 
the  better  interpretation  of  the  order  given  is  the  one  advanced 
by  Mr.  OregorowskL 

CuRLEWis,  J. :  I  agree  in  the  judgment  given.  Xot  only  in 
Smith's  case  (decided  in  the  High  Court  of  Griqualand),  but  also 
in  the  case  of  In  re  Olsen  (3  H.C.G.  73),  referred  to  in  the 
application  of  Fletcher,  after  the  notice  ordered  by  the  Court 
had  been  given,  I  find  according  to  tlic  footnote  that  the  insol- 
vent was  rehabilitated  in  the  following  term.     I  take  the  word 
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ontheveii  to  mean  id  Uie  order,  under  the  circuuLstances  a»  set 
out  by  the  Chief  Justice,  a  discluirge,  and  that  it  was  intended 
to  diacbar{re  the  estate  asd  release  the  estate  f  i-om  its  obligations. 

IiiKi>i,  C-J. :  It  appears  to  me  in  future  the  Court  will 
exercise  a  -wine  diHcretion  in  following  the  practice  adopted  in 
Ditvvf  ca>4ey  more  especially  as  that  procedure  is  impliedly  sanc- 
tioned by  the  terms  of  sec.  48  of  the  present  Insolvency  Law. 

Appellant's  Attorneys:  Ruux  lO  Jacobsz;  Respondents  Attor- 
neys :  Rooth  ct  WeMeU. 
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1904.     Mai\'h  9.    IxxEs,  C.J.,  and  Wessew  and  Curlewis,  J.J, 

Latkdfoi'd  aiid  tenant. — MontMy  lease  of  house. — Xotice  of  termUiatian 
mtud  ejcpire  at  the  end  of  a  mwUh. 

Where  a  X&tnee  hires  a  houne  on  a  monthly  tenancy  eonnncncin^  on  the 
firvt  of  the  month,  the  rent  to  he  paid  monthly  in  udvanco,  the 
lea^  runs  from  month  to  month  and  nut  for  broken  periodk 
Accordingly  the  reasonable  notice  re<|uired  by  law  to  be  given  of 
the  termination  of  the  lease  inu.st  be  so  given  a.s  to  expire  at  tlie 
end  of  some  term  thereof,  that  is,  at  the  end  of  a  month. 

This  was  an  appeal  from  a  decision  of  the  Assistant  Resident 
Magistrate  of  Pretoria. 

TIic  agreement  on  which  the  action  was  based  was  as  follows : 
"  I  hereby  agree  to  take  the  house  on  erf  No.  70  from  the  1st  day 
of  August  next  at  £15,  10s.  per  month  payable  monthly  in 
advance,  the  first  payment  to  be  made  on  tlie  1  st  day  of  August, 
1903,  and  thereafter  on  the  first  day  of  each  month."  In  tlic 
imuimons  in  the  court  below  the  plaiutitf  alleged  tliat  the  defend- 
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ant  took  posHeasion  on  the  Ist  August,  1903,  and  still  held 
possession,  but  had  failed  to  pay  the  rent  for  the  month  of 
January,  1904,  amounting  to  £15,  lOs.,  which  fell  due  on  the  Ist 
of  that  month.  Acooixlingly  he  claimed  that  sum  and  costs.  In 
his  plea  the  defendant  admitted  the  leaise,  but  said  that  on  the 
12th  December,  1903,  he  had  given  notice  that  at  the  expirati<m 
of  one  month  from  that  date  he  would  vacate  the  premises.  The 
period  expired  on  the  12th  January,  1904,  and  the  defendant  had 
tendered  rent  for  the  period  from  the  1st  to  the  12th  January, 
namely,  £6,  3&,  which  the  plaintiff  refused  to  accept  In  his 
replication  the  plaintiff  said  that  the  so-called  notice  was  contrary 
to  law  and  contrary  to  long-established  custom,  and  was  not  a 
reasonable  notice.  At  the  trial  the  plaintiff  called  eight  witnesses 
to  prove  that  it  was  the  custom  in  Pretoria  for  notice  of  termina- 
tion of  monthly  urban  leases  to  be  given  at  the  end  of  the  month 
or  on  the  first  day  of  the  following  month,  and  not  during  the 
month.  The  magistrate  gave  judgment  for  the  plaintiff  as 
prayed,  and  based  his  decision  on  the  ground  that  the  lease  ran 
from  the  iii-st  to  the  last  day  of  each  month,  and  could  only  cease 
on  the  last  day  of  the  month  after  notice  of  termination  by  the 
defendant  on  the  first  day  of  the  month.  The  magistrate  further 
stated  in  his  judgment  that  he  found  the  custom  alleged  by  the 
plaintiff^  to  have  been  proved.  Against  this  decision  the  defendant 
appealed. 

Dickaon,  for  the  appellant :  The  lease  is  not  for  a  definite  term, 
and  therefore  it  is  terminable  by  reasonable  notice.  In  this  case 
the  notice  is  sufficient ;  where  a  contract  is  for  thirty  days,  thirty 
days'  notice  is  reasonable*  Notice  can  be  given  to  a  servant 
at  any  time  during  the  mouth.  There  is  no  distinction  in  this 
respect  between  a  contract  of  service  and  a  contract  of  letting 
and  hiring;  see  Nixon  v.  Blaine  (Buch.  1879,  p.  217);  HutU  v. 
Easieim  Province  Boating  Co,  (3  KD.C.  12).  Law  No.  13  of 
1880,  cap.  2,  sec  13,  lays  down  that  a  monthly  servant  may  be 
dismissed  at  any  period.  In  the  second  place,  the  notice  given 
by  the  defendant  can  only  be  regarded  as  unreasonable  if  a  custom 
has  been  clearly  proved  that  notice  cannot  be  given  during  the 
month. 
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[Inneb,  C J. :  If  a  lease  •nuis  from  the  beginning  to  the  end 
of  a  month,  ought  not  the  lessee  to  prove  a  custom  in  his  favonr 
if  he  desiiea  to  terminate  it  in  the  middle  of  a  month  ?] 

The  evidence  given  in  the  conrt  below  shows  no  custom.  As 
to  how  a  custom  must  be  proved,  see  Voet,  4,  3,  27,  31,  35 ;  van 
der  Linden's  InstituteSy  pp.  6  and  7. 

Oregorovjaki,  for  the  respondent:  See  Chitty  on  Contracts, 
pi  321 ;  Yoet,  19,  2,  18.  Tenants  must  not  be  expelled  abruptlj'. 
In  this  case  the  lessee  cannot  break  up  the  month  into  fractions. 

LofEs,  C J. :  The  appellant  Fulton  entered  into  a  contract  by 
which  he  hired  a  house  at  £15, 10&  per  month,  payable  monthly 
in  advance,  the  first  payment  to  be  made  on  the  Ist  August  He 
contends  that  on  the  12th  December  he  gave  a  month's  notice 
terminating  on  the  12th  January,  and  therefore  is  not  liable  for 
rent  for  any  period  beyond  the  latter  date. 

In  order  to  test  the  correctness  of  his  contention,  we  must 

examine  the  nature  of  his  tenancy.    It  was  clearly  a  tenancy 

terminable  on  reasonable  notice,  but  running  from  month  to 

month,  and  not  for  broken  perioda    I  should  have  thought  there 

was  no  aathority  required  for  the  proposition  that  when  a  house 

is  taken  from  month  to  month  it  is  taken  by  the  month,  and  not 

for  any  broken  portion  of  a  month.    Mr.  Dickson  says  the  point 

is  res  nova,  but  that  is  probably  because  nobody  has  thought  it 

worth  while  before  to  raise  the  contention  now  set  up.    The 

question  is  simple.    The  notice  must  run  concurrently  with  some 

term  of  the  lease,  and  must  expire  at  the  end  of  that  term.    As 

my  brother  Wessels  pointed  out  during  the  argument,  in  Holland, 

as  in  England  in  olden  times,  there  were  certain  dates  upon 

which  alone,  as  a  general  rule,  houses  were  leased ;  they  were 

only  taken  for  periods  contained  within  those  dates,  and  it  was 

obvionsly  convenient,  and  therefore  reasonable,  that  Jiotice  should 

nm  from  the  beginning  of  one  such  period  to  the  end  of  it, 

^^^ttose  at  the  dates  referred  to  it  was  easy  to  obtain  new  tenants. 

Ilubt  CQstom  does  not  exist  here;  but  I  think  we  should  apply  the 

>>ine  mle,  that  the  reasonable  time  to  terminate  a  lease  is  at.  the 

^  of  one  of  its  periods.    Voet,  dealing  with  a  case  where  a 

IcsKT  is  entitled  to  put  an  end  to  a  lease,  saysf  ha  should  give 
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reasonable  notice  to  quit  at  the  end  of  a  current  tertn  of  the 
tenancy,  and  I  think  the  same  principle  should  be  adopted  in  the 
case  of  notice  by  a  lessee.  Reasonable  notice  in  the  case  of 
a  monthly  lease  should  be  so  given  as  to  expire  at  the  end  of  a 
month,  unless  there  is  custom  or  agi*eement  to  the  contrary.  It 
Rcenis  to  me  tliat  no  custom  is  required  to  support  tliis  principle ; 
but  proof  of  a  contrary  castom  would  be  necessary  to  overrule  it. 
In  tlie  ca.se  of  domestic  servants  it  appears  tlutt,  accoitling  to 
custom,  notice  may  be  so  given  as  to  cover  a  bix>ken  period ;  that 
is  a  usage  in  South  Africa  which  has  l)een  crystallised  by  statute. 
But  there  is  no  such  custom,  as  far  as  I  know,  with  regard  to  the 
letting  of  houses.  The  magistrate  was  right,  and  the  appeal  must 
be  dismissed  with  costs. 

Wessels  and  Curlewis,  J.J.,  concurred. 

Appellant's  Attorneys :  Reea  cC  Jouhert ;  Respondent's  Attor- 
ney :  S.  ^V.  Pienaar, 
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1904.    March  10, 11,  and  12.    Innes,  C.J.,  and  Wessels,  J. 

Evidence, — Divwce. — Adultery, — Miseand^ict  fiot  edfetfed  in  deefaration. 

In  an  action  for  (Hvorce  on  the  ground  of  adultery  it  is  not  allowed 
to  quei^tion  the  defendant  in  cross-examination  as  to  acts  of 
adultery  with  a  person  with  whom  misconduct  is  not  alleged  in 
the  declaration. 

This  was  an  action  for  divoi'ce  on  the  ground  of  the  defend- 
ant's adultery.  The  declai'ation  only  alleged  misconduct  with  a 
certain  woman  residing  in  Pretoria.  During  the  cross-examina- 
tion of  the  defendant,  counsel  for  the  plaintiff  asked  him  whether 
he  had^on  a  previous  occa.sion  committed  adultery  with  a  certain 
woman  at  Candy  in  Ceylon. 
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EsMien  (with  him  Gregorawsloi),  for  the  defendant:  The 
question  is  inadmilBsible.  The  defendant  has  come  into  coui't 
to  meet  specific  charges  of  adultery  with  a  certain  woman  in 
Pretoria,  and  the  evidence  must  be  confined  to  these  charges. 
The  defendant  cannot  be  questioned  generally  on  his  conduct ; 
aee  Glae^ei*  v.  Glaesei*  (3  Off.  Rep.  98) ;  van  Leggelo  v.  van  Leyyelo 
(Supreme  Court,  November,  1902,  not  reported);  Taylor  on 
Evidence,  vol.  2,  p.  881,  sec  1355. 

Hmnta  (with  him  Roos\  for  the  plaintiff:  A  (|uestion  of  this 

kind  was  allowed  in  the  Tichborne  case.  Regime  v.  OHon ;  see 

\  Stephen's  Digest  of  the  Law  of  Evidence,  art.  129.    Evidence  of 

the  defendant's  past  life  is  important  as  bearing  on  his  character 

and  credibility. 

The  CJourt  upheld  the  objection.  The  plaintiff  was  suing  on 
certain  specific  allegations  of  adultery  with  a  particular  person, 
and  her  inquiries  should  be  confined  to  such  allegations ;  questions 
an  to  other  acts  of  misconduct  by  the  defendant  with  other 
persons  were  not  relevant.  Two  grounds  had  been  advanced  for 
allowing  the  question.  First,  it  had  been  contended  that  the 
Court  sliould  infer  from  an  act  of  adultery  committed  on  another 
occasion,  and  with  another  person,  that  those  acts  alleged  in  the 
declaration  had  also  been  committed.  But  no  such  inference 
ought  to  be  drawn ;  it  did  not  follow  that,  because  a  man  had 
committed  adultery  some  years  before,  therefore  he  was  likely 
to  be  guilty  of  the  acts  alleged.  Second,  it  had  been  argued  that 
the  question  had  a  bearing  on  the  credibility  of  the  defendant. 
The  Court  could  not  assent  to  the  proposition  that,  because  a 
nuin  had  committed  adultery  at  some  time  or  other,  his  oath 
would  be  on  that  account  less  worthy  of  credence.  No  opinion 
Wtt  expressed  as  to  whether  evidence  could  be  given  of  acts  of 
ousconduct  with  the  same  persons  mentioned  in  the  declaration 
other  tiian  the  acts  specified. 

Pkiutift's  Attorneys:  Roi(,x  tt  Jacohsz ;  Defendant's  Attor- 
neys: Rooth  <e  Wesaels. 
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MITCHELL  V.   MITCHELL. 
1904.    March  14.    Innes,  C.J.,  and  Wessels  and  Curlewis,  J.J. 

Hwband  wnd  fc^fe. — Judicial  separation. — Custody  oj  children. — Beamm- 
able  access. 

In  granting  a  decree  of  judicial  separation  the  High  Court  gave  the 
custody  of  the  minor  children  to  the  motiier,  the  father  to  have 
reasonable  access.  Subsequently  the  father  asked  for  leave  to 
take  the  children  out  for  drives,  but  the  mother  refused.  The 
fatiier  thereupon  applied  to  the  Court  The  judge  in  the  court 
below  held  that  the  right  of  reasonable  access  did  not  include  the 
privilege  asked  for,  but  granted  a  modification  of  the  original  order 
after  hearing  the  evidence  of  both  parties,  ffdd,  on  appeal,  that 
the  judge  had  a  discretion  to  vary  the  original  order  on  good  cause 
being  shown  by  either  parent,  and  that  on  the  ^ts  he  had  rightly 
exercised  this  discretion. 

The  Court»  however,  intimated  its  opinion  that  the  right  of  reasonable 
access  included  the  right  to  take  the  children  for  drives  under 
reasonable  conditions. 

This  was  an  appeal  from  the  Witwatersrand  Hig^h  Court. 

In  September,  1903,  the  respondent  instituted  an  action  in 
the  High  Court  against  bis  wife  for  divorce  on  the  ground  of 
adultery.  The  wife  in  reconvention  claimed  a  decree  of  judicial 
separation  and  custody  of  the  childrea  The  case  was  heard 
before  Curlewis,  J.,  and  on  the  27th  November,  1903,  the 
Court  granted  absolution  from  the  instance  with  costs  on  the 
claim  in  convention ;  but  on  the  claim  in  reconvention  granted  a 
decree  of  judicial  separation,  the  wife  to  have  the  custody  of  the 
two  minor  children  of  the  marriage  (a  girl  and  a  boy  aged 
respectively  seven  and  five  years),  and  the  husband  to  have  access 
to  the  children  at  all  reasonable  times. 

In  January,  1904,  certain  disputes  arose  between  the  parties 
with  reference  to  this  right  of  access  on  the  part  of  the  husband, 
and  onjbhe  15th  January,  1904,  the  latter's  attorneys  wrote  as 
follows  to*the-atfomey  of  the  wife: — 
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^'Onr  cUent  has  ahown  iu  your  letter  to  himself  informing  him  that 
par  client  will  not  allow  him  to  remove  the  children  from  her  custody. 
We  now  give  you  notice  that  our  client  denres  to  take  the  children  for 
s  drive  to-morrow  afternoon  at  three  o'clock,  and  will  return  them 
bebre  dark.  We  should  be  glad  it  you  will  arrange  with  Mrs.  Mitchell 
to  have  the  ehildren  ready  at  that  time.** 

To  this  letter  the  following  reply  was  sent  the  same  day : — 

"In  answer  to  yours  of  even  date  I  am  instructed  to  state  that»  as 
•Iresdy  notified  to  your  client^  Mrs.  Mitchell  will  not  allow  your  client 
to  take  the  children  out  oi  her  care  and  custody.'' 

The  husband  therenpon  applied  for  an  order  allowing  him  free 
aoeess  to  his  children,  and  oompelling  the  wife  to  ooroply  with 
the  request  contained  in  the  letter  above.  Affidavits  were  filed 
on  each  side,  the  wife  stating  that  free  access  to  the  children  had 
never  been  refused,  that  she  had  allowed  the  applicant  to  take 
the  children  for  drives,  but  now  refused  to  allow  this  because  the 
applicant  endeavoured  to  put  the  children  against  her  by  calling 
her  had  names  and  by  telling  them  that  she  was  a  bad  woman. 

The  application  came  before  Mason,  J.,  who  held  (see  [1904] 
T.E  15)  that  the  order  as  originally  framed  did  not  give  applicant 
the  right  to  take  the  children  away  for  drives,  and  that  it  would 
require  a  modification  of  that  order  to  enable  the  applicant  to 
exerdae  this  privilege  as  a  matter  of  right  His  loixlship  furth'^r 
stated  that  he  considered  that  the  application  was  quite  suffid'^nt 
to  raise  this  question  of  modification,  but  that  he  was  unable  to 
deal  with  it  without  oral  testimony.  Evidence  was  thereupon 
led  hy  both  parties,  and  on  the  10th  February,  1904,  the  Court 
granted  the  following  order :  "  That  until  further  order  the  peti^ 
ticmer  shall  have  the  right  to  take  out  the  two  children  for  a 
drive,  at  some  reasonable  tifne  agreed  on  between  the  parties,  and 
iK)t  ottener  than  once  a  fortnight  without  the  mother's  consent — 
the  respondent  to  pay  the  costs.  Leftve  granted  to  respondent  to 
appeal" 

Agunst  this  order  the  present  appeal  was  brought 

Smula  for  the  appellant :  I  do  bot  dispute  the  right  of  the 
(Wt,  as  uppet  guardian  of  the  minors,  to  vary  the  order  as  to 
^!OKMij  granted  by  Ci/BLEWis,  J.,  but  this  ou/;ht  to  be  don^  only 
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on  good  cause  being  shown.  Tlve  learned  judge  admits  Uiat  his 
order  varied  the  original  order. 

[Inxes,  C.  J. :  Is  not  the  practice  that  either  parent  may  apply 
to  vary  the  order  bh  to  custody  ?] 

Yes,  but  the  party  applying  must  .show  good  cau.se.  It  was 
not  for  the  mother  to  prove  that  the  father  was  unworthy.  The 
mother  was  acting  witliin  her  rights.  The  respoasibility  for  the 
children  sliould  not  be  divided ;  the  compromise  is  prejudicial  to 
the  interests  of  the  children.  Besides,  there  w^as  no  application 
for  variation  of  the  order  l)efore  the  Court.  In  any  case  the 
respondent  should  not  have  been  ordered  to  pay  all  the  costs. 

St)xitfoi*d,  for  the  respondent:  The  applicant  did  not  obtain 
a  variation  of  the  onginal  order,  but  only  a  modification.  The 
order  granted  was  not  in  conflict  with  the  original  order.  The 
applicant  was  entitled  to  see  the  children  at  all  reasonable  times, 
and  they  might  even  visit  him  at  his  own  homo ;  see  Wyhle  v. 
Wi/lflfi,  quoted  in  van  Zyl,  1st  ed.  p.  506. 

Smuts,  in  replj'. 

Innks,  C.J. ;  The  High  Court  originally  granted  to  the  mother 
the  custody  of  these  children.  In  January,  lfK)4,  the  respondent, 
the  father,  filed  a  petition  pi-aying  that  the  Omi-t  might  *'bc 
pleased  to  allow  him  free  access  to  his  said  children,  and  to  grant 
an  order  compelling  the  said  Wilhelmina  Augusta  Mitchell  to  com- 
ply w^ith  your  petitioner's  request,  as  in  letter  annexed  hereto  and 
marked  B."  The  letter  referred  to  asked  for  leave  to  take  the 
children  out  for  a  drive  only  on  one  particular  date.  But  the 
petition  treated  the  letter  as  a  general  request  by  the  father  to 
take  the  children  out  for  drives.  Mr.  Justice  M.\soN,  who  heard 
the  application,  held  that  the  prayer  of  the  petition  involved 
a  modification  or  variance  of  the  original  order  for  reasonable 
access.  Personally,  I  wish  to  guatxl  myself  against  saying  any- 
thing which  would  lead  to  the  conclusion  that  I  hold  the  same 
opinion.  Reasonable  access  is  a  question  of  degree.  When  one 
parent  is  declared  entitled  to  the  custody  of  the  children,  then 
that  parent  has  the  right  to  regulate  their  lives,  to  have  them 
with  him  or  her  as  a  general  rule,  and  to  direct  the  lines  on  which 
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their  educatiou  bIiouIcI  proceed.     But  when  the  otlier  pai-ent  is 
allowed  access,  it  does  not  follow  in  my  opinion  that  such  access 
is  never  to  take  place  except  in  the  presence  of  the  parent  who 
has  the  custody.    And  if  that  be  so,  it  seems  to  me  to  be  merely* 
hair  splitting  to  say  that  he  may  see  them  in  a  drawing-room, 
but  not  in  a  cart  or  on  the  pavement;  or  to  hold  that  he  may  take 
them  for  a  short  walk,  but  not  for  a  short  drive.     It  is  all  a 
question  of  degree.     If  the  applicant  desired  to  take  the  children 
away  for  an  unreasonably  long  time,  it  would  matter  very  little 
whether  he  took  tlieiii  away  in  a  cart  or  in  a  [R^rainbuiator  or 
on  foot.    So  long  as  the  drive  is  taken  under  reasonable  condi- 
tions as  to  time  and  otherwise,  I  think  the  Court  should  hold 
that  it   falls   within  a   reasonable   intei-pretation   of  the   word 
"access." 

However,  the  learned  judge  did  not  take  that  view ;  he 
thought  it  was  necessary  to  vary  the  order,  and  he  did  so.  Mr. 
Smuts  says  he  was  wrong  thei'e,  because  variance  was  not  ex- 
presfdy  asked  for  in  the  petition.  That  is  a  mere  technicality. 
If  two  or  three  words  had  been  inserted  in  the  pi'ayer,  the  matter 
would  have  been  beyond  doubt,  and  the  judge  seems  to  have 
treated  the  petition — and  neither  party  objected— as  if  those 
words  had  been  there.  Therefore,  I  think  in  the  view  he  took  of 
it  he  was  justified  in  amending  the  order  on  the  petition  as 
framed    I  think  he  had  a  discretion. 

The  only  question  that  remains  is.  Did  he  rightly  exercise 
that  discretion  ?    That  is  entirely  a  question  of  fact.     He  heard 
the  children,  and   if  what  the  children  and   the  boarders  in 
the  houfie  said  was  true,  the  father  behaved  most  wickedly 
in  endeavouring  to  poison   the   children's   minds  against    the 
another.    But  I  cannot  think  the  judge  believed  them ;  I  can- 
not imagine,    if    he   did,    that    he    would    have  allowed    the 
lathcv  to  continue    to    enjoy  any   right    of   access.      On  the 
other  l\aud,  if  the  children  were  not  speaking  the  truth,  the 
P^hility  IS  that  their  -mother  had  coached  them  to   tell  a 
false  Rtory.    And  if  she  did  that,  she  would  hardly  be  a  fit  and 
proper  person  to  have  the  custody  of  the  children.     But  the 
learned  judge  did  not  decide  that  question,  and  it  is  clear  that  he 
could  not,  because  the  father  was  not  asking  that  the  mother's 
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right  of  custody  should  be  taken  away.  I  think,  under  all  the 
circumstanoee,  we  ought  not  to  interfere  with  the  finding,  and  the 
appeal  must  be  dismissed  with  costs. 

We8SELS»  J. :  I  quite  agree.  When  the  Court  gives  an  order 
that  the  custody  of  the  children  should  be  in  the  one  pai*ent,  and 
the  other  parent  should  have  reasonable  access,  the  Court  uses 
a  general  term.  If  by  the  word  "access"  the  Court  did  not 
mean  a  general  right  of  seeing  the  children,  or  speaking  to 
the  children,  and  so  on,  then  the  Court  would  be  obliged 
in  its  order  to  give  a  list  of  the  things  that  the  parent  may 
do,  and  the  things  that  the  parent  may  not  do.  Now,  that 
is  unreasonable.  The  father  was  quite  within  his  rights,  to 
my  mind,  in  w*ishing  to  take  the  children  for  a  sliort  drive. 
It  is  all  a  question  of  degree.  If  he  were  to  drive  them 
from  here  to  Capetown  it  would  be  unreasonable,  or  if  he  were 
to  drive  them  from  Pretoria  to  Johannesburg  and  bring  them 
back  the  next  day,  I  think  tliat  would  be  unreasonable ;  but  a 
drive  about  the  place  where  the  children  are,  I  think,  is  quite 
reasonable,  and  falls  within  reasonable  access.  Therefore  the 
father  was  quite  within  his  rights  to  take  them  for  this  drive. 
On  the  other  hand,  if  the  father  iii  taking  them  for  a  drive, 
however  short,  strove  to  poison  the  minds  of  the  children  towards 
the  mother,  she  again  is  quite  within  her  rights  to  come  to  the 
Court  and  say,  "  I  refuse  to  allow  the  father  to  take  those  children 
for  a  drive,  because  he  poisons  the  minds  of  my  children  against 
me."  Then  the  issue  to  be  tried  would  be  whether  the  mother 
had  shown  good  cause.  Now,  although  we  have  no  express  find- 
ing of  that  fact,  it  is  perfectly  apparent  from  the  finding  of  the 
judge  that  he  must  have  found  that  the  mother  had  no  good 
cause.  Under  those  circumstances  the  appeal  must  be  dismissed 
with  costs. 

CuRLEWis,  J. :  I  concur  that  the  appeal  must  he  dismissed 
with  costs,  and,  shortly,  fpr  the  reason  that  I  think  it  was  un- 
necessary to  modify  the  original  order.  If  I  had  been  asked 
immediately  after  I  had  given  that  original  order  whether  the 
father  could  take  the  children  for.  a  reasonable  drive  or  reanon- 
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aUe  walk,  I  should  have  been  inclined,  subject  to  anthority  to 
the  contrary,  to  have  held  that  that  did  come  within  the  terms  of 
the  order. 

Appellant's  Attorney :  C.F.Beyers;  Respondent's  Attorneys : 
Blore,  CUlaivd  <£  Cliffe. 


In  re  estate  KRUGER. 
1904.    March  17.    We»8ELs,  J. 

JdmtHwtnUuM*  of  uUUe», — Inveniory. —  Stamp  duty  oti  \ni>e$Uory. — 
Law  UTo.  15  q/'1899,  mc.  1. 

Sec  1  of  Law  No.  15  of  1899,  impoiiing  stamp  duty  on  the  inventories 
of  the  estates  of  deceased  persons,  does  not  necessarily  render  all 
property  registered  in  the  name  of  the  deceased  at  the  time  of  his 
death  liable  to  such  daty.  If  the  deceased  has  disposed  of  land, 
tlie  executor  need  not,*  therefore,  bring  it  up  in  the  inventory  even 
though  transfer  thereof  has  not  yet  been  passed. 

Application  for  an  order  declaring  that  certain  properties  did 
not  form  part  of  the  estate  of  the  late  Stephanus  Johannes 
Kmger,  and  were  not  liable  to  estate  duty  within  the  meaning 
ofLawNo.  15of  1899. 

The  applicant  was  the  executor  dative  in  the  estates  of  the 

late  Martha  Mkria  Kruger  and  her  late  husband, .  Stephanus 

Johannes  Kruger,  the  marriage  having  been  in  community  of 

property.    Martha  Maria  Kruger  died  in  the  year  1896,  and  on 

her  death  her  surviving  spouse  agreed  with  her  heirs  that  he 

should  receive,  in  satisfaction  of  his  one-half  share  and  inherit- 

uijce  oat  of  her  estate,  a  portion  in  extent  about  sixteen  morgen 

ot  the  farm  Hartebeestfontein,  the  one-half  share  of  the  faim 

Yzerfontein,  and  all  the  movables,  while  the  remainder  of  the 

grouud  iu  the  estate  should  go  to  the  heirs  in  equal  portions  in 
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satisfaction  of  the  shares  due  to  them  out  of  theii*  mother's 
estate.  This  agreemcut  was  contained  in  a  deed  of  sale,  whereby 
their  father'declared  that  he  ceded  to  his  children,  heirs,  each  a 
plot  of  ground  for  the  sum  of  £50,  being  their  mother  s  portion, 
and  the  fourth  part  of  the  half  of  the  farm  Hartebeestfontein 
and  the  fourth  part  of  the  plot  of  ground  of  Hekpoort  and 
half  of  the  farm  Yzerfontein.  The  deed  further  contained  the 
understanding  that  the  father  reserved  his  right  of  occupation, 
and  that  after  his  death  all  rights  to  the  said  ground  should 
belong  to  the  heirs.  On  the  11th  September,  1896,  the  final 
liquidation  and  distribution  account  in  the  wife's  estate  was 
duly  confirmed,  and  in  the  inventory  thereto  attached  the  ground 
ceded  as  aforesaid  to  the  heirs  by  Stephanus  Johannes  Krager 
was  brought  up.  In  the  year  1900  the  husband  died.  During 
his  lifetime,  in  the  year  1897,  the  portions  taken  over  by  the 
heirs  were  duly  surveyed  and  the  diagrams  confirmed  by  the 
Surveyor-General;  but  transfer  had  not  been  passed,  and  the 
executor  had  now  lodged  the  transfers  of  those  portions  with 
the  Registrar  of  Deeds.  Tliat  official,  however,  refused  to  pass 
them  until  he  was  satisfied  that  the  estate  duty  imposed  by 
law  had  been  paid.  The  Master  had  refused  to  grant  the  desired 
certificate  to  that  effect  on  grounds  set  out  in  his  report  to  the 
Court.  In  regard  to  the  deed  of  sale,  he  submitted  that  it  did 
not  purport  to  be  more  than  a  declaration  of  the  intention  of 
the  deceased,  and  that,  in  view  of  the  rights  of  occupation 
reserved  thereunder  to  the  latter,  there  was  no  intention  on 
his  part  to  give  transfer  of  the  ground  in  question  to  the  heirs 
during  his  lifetime.  According  to  the  li(iuidation  and  distribu- 
tion account  filed  in  the  estate  of  the  mother,  all  that  each  child 
could  claim  from  that  estate  was  the  sum  of  £il,  7s.,  the  im- 
movable property  becoming  the  sole  pi-operty  of  the  surviving 
spouse.  He  submitted  that  the  ground  in  question  belonged 
to  Stephanus  Johannes  Kruger,  and  should  therefore  have  ap- 
peared in  the  inventory  and  have  been  brought  up  in  the  account 
of  his  estate.  He  further  contended  that  the  duty  imposed  by 
Law  No.  15  of  1899  was  payable  upon  the  gross  value  of  an 
astatc,  and  not  merely  upon  the  net  amount  that  might  remain 
for  distribution  among  the  heirs ;  and,  consequently,  all  property 
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registered  in  the  name  of  the  deceased  should  be  included  in  the 
inventory  of  the  estate. 

Smuts,  for  the  applicant 

The  Court  granted  the  application,  and  held  that  the  ground 

made  over  to  the  heira  by  Stephanus  Johannes  Kruger  did  not 

form  part  of  the  latter's  estate  within  the  meaning  of  sec.   1 

of  Law  No.  15  of  1899,  and  that  therefore  it  was  not  liable  to 

duty.     As  a  matter  of  strict  law,  of  course,  ground  standipg 

roistered  in  the  name  of  a  deceased  person  constituted  part  of 

his  "  estate."    But  in  the  opinion  of  the  Court  the  word  "  estate  " 

as  used  in  the  Law  referred  to  should  not  be  interpreted  in  its 

strictest  sense,  and  should  be  taken  to  mean  the  available  balance 

of  the  estate.     In  a  case  like  the  present  the  maxim  In  dubio 

contra  fiscura  applied.    Accordingly  the  Master  was  ordered  to 

take  notice  of  the  deed  of  sale  from  Stephanus  Johannes  Kruger 

to  his  dec€»is€Ki  wife's  heirs. 

Applicant's  Attorneys :  de  ViUiers  cfc  cfe  KocL 
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CANAVAN  AND  RIVAS  v.  NEW  TRANS- 
VAAL GOLD  FARMS,  LTD. 

1904.    Mardi  16,  21.    Innes,  C.J.,  and  Curlewis,  J. 

Landlord  and  tetMfU. — l/Kue  in  latigum  tempu$. — 2Vn  yean^  lease, — 
Registration  required  by  common  law. — Uire  goes  hrfore  sale. 

By  the  common  law  a  lease  for  ten  years  or  more  is  not  binding  upon- 
particular  successors  and  creditors  of  the  lessor  unless  registered 
against  the  title.  To  be  binding  inter  paries^  however,  such  a 
lease  requires  no  registration. 

Thip  was  an  action  for  a  declaration-  that  a  certain  lease  was 
valid  and  subsisting,  and  that  the  plaintiflb  as  holders  thereof 
were  entitled  to  renew  the  same  for  a  period  of  five  years  on 
payment  of  all  rents  due  and  on  compliance  with  the  terms 
thereof. 

The  declaration  set  forth  that  on  the  17th  July,  1893,  the 
owner  of  a  portion  of  the  farm  Palmietfontein,  one  Schutte, 
leased  a  portion  of  his  share  to  one  Whitfield  for  a  period  of 
ten  years,  with  the  right  of  renewal  for  a  further  period  of  five 
years.  The  lease  was  for  agricultural  purposes.  On  the  19th 
March,  1895,  Whitfield  ceded  his  rights  in  the  said  lease  to 
the  plaintiffs.  The  lease  and  cession  were  notarially  drawn 
and  registered  in  the  register  of  Diverse  Akten  on  the  26th 
July,  1893,  and  8th  April,  1895,  respectively.  Thereafter 
Schutte  sold  the  leased  property  to  one  Crewel,  who  sub- 
sequently sold  to  the  defendants,  who  were  now  the  registered 
owners  thereof.  On  the  22nd  March,  1903,  the  plaintiflb 
exercised  their  right  to  renew;  but  the  defendants  declined 
to  recognise  this  right,  and  maintained  that  the  lease  had 
lapsed.  On  the  22nd  April,  1903,  the  plaintiflb  tendered  all 
.  arrear  rents,  but  the  defendants  refused  to  renew  the  lease 
and  to  recognise  its  validity.  The  plaintiffs  submitted  that  the 
defendants  wei-e  bound  to  recognise  the  lease,  (a)  because  the 
defendants  had  actual  knowledge  of  the  lease  when  they  bought 
the  ground,  and  {b)  because,  even  if  they  had  not  actual  know- 
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e,  the  lease,  being  notarial  and  dnly  registered,  was  binding 
QD  all  particular  successors  of  the  lessor.  In  their  plea  the 
defendants  denied  the  right  of  the  plaintiffs  to  renew  the  lease ; 
they  denied  that  they  had  knowledge  thereof  when  they  pur- 
chased; and  they  denied  that  registration  in  the  Diverse  Akten 
was  sufficient  to  make  the  lease  binding  on  them.  Further,  they 
said  that  the  lessees  and  their  cessionaries  had  abandoned  the 
lease  and  had  not  paid  any  rents  thereunder  until  the  tender 
of  the  22nd  April,  1903,  and  that  the  lease  therefore  no  longer 
existed.  These  were  the  issues  before  the  Court.  The  facts 
proved  at  the  trial  are  fully  set  out  in  the  judgments  delivered. 

Gregorawshi,  for  the  plaintiflb :  The  facts  show  that  the  com- 
pany had  actual  notice,  for  all  the  directors  knew  of  the  lease. 
Moreover,  the  lease  was  openly  exercised,  an<f  therefore  the  pur- 
chasers w«re  bound  to  ascertain  for  themselves  the  true  state  of 
aflWrs  before  they  bought;  Siee  van  der  Haven  v.  Pansegrow 
(1  Off.  Bep.  247).  Secondly,  registration  of  a  lease  in  the  Diverse 
Akten  is  notice  to  the  world  It  is  true  that  this  Court  decided 
in  the  case  of  the  Howtpoori  Syndicate  v.  Jacobs  (siipru,  p.  106) 
that  such  registration  of  a  mineral  lease  is  not  notice  to  the  world; 
bat  an  ordinary  lease  is  on  a  different  footing.  In  any  case, 
according  to  the  common  law  a  lease  of  ten  years  need  not  be 
roistered  to  come  under  the  maxim  Huur  ga/it  voor  koop. 
Grotins  does  not  require  a  ten  years'  lease  to  be  registered. 
Groenewegen  and  Sande  lay  down  th&t  such  a  lease  must  be 
registered.  But  later  authorities  do  not  require  a  lease  to  b^ 
registered  unless  it  is  for  twenty-five  years.  See  van  Leeuwen's 
CoTMnenUiries,  4,  21,  9 ;  van  der  Keessel's  Theses,  673 ;  van  der 
linden's  Institutes,  bk.  1,  ch.  15.  van  der  Linden  is  the  law  of 
this  country;  see  annexure  1  to  Qrpndwet  of  1858.  After  Qrbene- 
wegen  8  time  registration  was  not  required,  no  matter  how  long 
the  lease  was.  The  Placaat  of  1744  required  leases  of  twenty-five 
years  to  be  registered.  This  period  was  adopted  by  the  Free 
State  court  in  the  case  of  Fichardt  &  Co.  and  Schekl  v.  Webb 
(6C.U.258). 

[Innes,  C.J.:  In  Maynard  v.  l/^/icr  (2  M.  178)  the  Cdpe 
court  held  tliat  the  Placaat  of  1744  was  not  in  force  in  the  Cape 
Colcmy.] 
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This  Court  should  follow  van  der  Linden.  See  Collins  v. 
Hugo  mid  tfie  Standard  Bank  (10  C.LJ.  344).  Loenius,  Decisien 
en  Obaervatien,  cos.  3.  Lybrecht,  RedeneereTid  Vertoog,  vol.  1 ,  p  95. 

Essden,  for  the  defendants :  van  der  Linden  is  not  always  to 
be  followed  by  Transvaal  courts.  The  Roman-Dutch  law  is  to 
be  administered  in  a  reasonable  way  and  in  accordance  with 
the  general  custom  of  South  Africa;  see  Rooth  v.  T/^  State 
(2  S.A.R.  259).  A  lease  in  lonrjum  tempiLS,  being  an  alienation, 
must  be  registered  against  title. 

Smuts,  on  the  same  side :  Gi'oencwegen  (ad  Cod,  4,  95,  9) 
draws  a  distinction  between  the  validity  of  non-registered  leases 
inter  partes  and  their  validity  against  particular  successors  of 
the  lessor.  See  alscr  Groenewegen's  Note  to  Grotius,  3, 19,  9.  The 
passage  cited  from  van  Leeuwen  rcfera  only  to  solemnities. 
Voet  (ad  Pandectas,  19,  2,  1)  draws  the  same  distinction  as 
Groenewegen.  In  Green  v.  Grijjitlts  (4  S.C.  346)  the  same  dis- 
tinction was  observed.  See  the  case  of  Gerrit  Jansz  (6  HM. 
Co}is,  Appendix,  324).  The  Placaat  of  1744  is  not  law,  and  there- 
fore the  limit  is  ten  years.  See,  further,  Loenias,  Dccinien  en 
Ubseruatien,  cas.  -3.  South  African  courts  have  recognised  the 
distinction  between  leases  in  longain  tempos  and  ordinary  leases, 
and  the  Court  will  require  a  very  sti*ong  current  of  authority 
before  laying  down  a  different  doctrine. 

Gregoroivaki,  in  reply. 

Car,  itdv.  vult 

Poatea  (March  21)  :— 

IXNES,  C.J. :  The  plaintiffs  are  cessionaries  of  a  lease  of  an 
undivided,  but  duly  deiuarcated,  portion  of  the  farm  Palniiet- 
fontein,  in  the  district  of  Potchefstroom.  The  lease  was  one 
for  ten  years,  dating  from  the  17th  July,  1893.  It  was  executed 
by  Schutte,  the  then  owner  of  the  fanu,  in  favour  of  one 
Whitfield,  and  was  ceded  to  the  plaintiffs  in  or  about  the  month 
of  March,  1895.  Tlie  cession  was  notarial  and  duly  registered 
among  the  Diverse  Akten,  though  not  in  the  Land  Register. 
Since  the  date  of  the  leivse  this  projicrty  has  changed  liaiids 
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twice  It  was  sold  by  Schutte  to  one  Crewel,  and  thereafter 
in  April,  1902,  by  Crewel  to  the  defendant  company.  Transfer 
was  passed  to  the  company  on  the  10th  March,  1903.  In  the 
same  month  the  plaintiffs,  as  cessionaries  of  the  lease,  gave 
notice  of  renewal.  The  company  refused  to  accept  this  notice 
on  the  ground  that  it  was  not  bound  by  the  lease.  The  plain- 
tiflSi  contend  that  it  is  bound,  and  on  two  grounds. 

The  first  ground  is  that  the  company  knew  of  the  existence 
of  the  lease  when  it  purchased  the  property.  Of  course,  if  that 
were  so,  the  company  would  be  bound.  That  question  is  entirely 
one  of  tact,  and  the  onus  is  upon  the  plaintiffs  to  prove  know- 
ledge. There  was  no  letter  addressed  to  the  company ;  no 
directors'  minute  lias  been  put  in ;  no  person  was  called  who 
informed  any  director;  no  director  himself  gave  evidence  on 
the  point.  But  we  are  asked  to  infer  this  knowledge  on  the 
part  of  the  coiupany-  from  two  facts :  first,  from  the  fact  that 
there  was  cultivation  upon  the  farm,  which  ought  to  have  put 
the  intending  purchaser  upon  inquiry.  A  case  was  quoted, 
which  was  certainly  in  favour  of  that  proposition ;  but  it  is 
not  necessary  to  say  anything  about  that  ease  (except  that  it 
seems  to  have  been  decided  on  the  English  law  doctrine  of 
caveat  emptor),  because  in  my  opinion  there  was  no  such  culti- 
vation upon  the  farm  at  the  time  of  the  formation  of  the  com- 
pany as  ought,  even  if  the  case  relied  upon  by  Mr.  Gregorowski 
were  in  point,  to  have  put  the  defendants  upon  inquiry.  The 
company  was  formed  in  April,  1902.  At  that  time  the  brother 
of  Mr.  Rivaa,  wliO  had  been  occupying  the  farm  before  the 
war,  had  left,  and  at  the  most  there  were  a  few  native  servants 
upon  the  ground.  Ho  only  returned  to  cultivate  the  farm 
after  the  conclusion  of  hostilities,  that  is,  after  May,  1902. 
Tliat  contention,  therefore,  falls  away.  But  we  are  also  asked 
to  infer  knowledge  on  the  part  of  the  directors  from  the  facts 
which  surrounded  the  flotation  of  the  company.  Now  there 
are,  doubtless,  circumstances  in  which  the  knowledge  of  a 
director  would  be  held  to  be  the  knowledge  of  his  company. 
For  instance,  if  he  were  directly  authorised  by  the  company 
to  represent  it  in  respect  of  particular  negotiations  or  trans- 
actions, his  knowledge  might  under  such  circumstances  affect 
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liis  company.  But  apart  from  special  circumstances  (and  none 
such  are  present  here)  mere  knowledge  of  one  director  is  not 
knowledge  of  or  notice  to  his  company.  In  this  particular 
case  it  is  not  proved  to  my  satisfaction  that  any  single  director 
knew  of  the  e^stence  of  this  lease.  The  company  was  floated 
to  take  over  certain  properties  which  were  held  by  Crewel, 
the  owner  of  the  farm  in  question,  by  Carlis,  by  Symons,  and 
by  a  firm  of  which  Crewel  and  Symons  were  partners.  There 
was  a  number  of  farms  situated  in  various  parts  of  the  Trans- 
vaal, and  the  company  was  floated  to  take  over  all  of  them. 
The  public  were  not  in  the  first  instance  admitted ;  the  vendors 
received  a  certain  number  of  shares  in  return  for  their  rights, 
and  they  supplied  or  guaranteed  the  working  capital,  and  took 
over  the'  shares.  Under  these  circumstances  it  is  possible — I 
will  even  say  it  may  be  probable — ^that  the  owner  of  this  par- 
ticular farm  did  inform  his  co-vendors  and  those  who  were 
joining  with  him  in  the  flotation  of  the  company  of  the  exist- 
ence of  this  lease.  But  that  fact  is  not  sufficient:  it  must  be 
shown  that  they  actually  did  know,  and  in  my  opinion  the 
evidence. does  not  prove  that.  At  the  time  the  company  was 
floated  Crewel  was  in  Elngland,  and  Symons  held  his  power 
of  attorney.  There  was  a  large  number  of  farms;  it  was  not 
as  if  only  one  farm  was  being  dealt  with.  The  rent  was  in 
arrear,  and  it  may  very  well  be  that  Crewel  did  not  attach 
much  importance  to  the  lease,  and  did  not  inform  his  partners 
about  its  existence.  The  first  directora  of  the  company*  were 
Symons,  Grauman,  and  Leslie.  Symons  was  a  partner  with 
Crewel,  but  Qrauman  was  not,  the  evidence  being  that  he  became 
a  partner  only  some  time  after  flotation;  so  that  there  is  no 
proof  that  any  single  director  knew  of  the  existence  of  this 
leasiB.  It  is  clear,  also,  that  neither  the  secretary  nor  the 
solicitor  of  the  company  had  any  knowledge  of  it  Under 
these  circumstances  I  think  the  plaintiffs'  first  contention,  founded 
on  actual  knowledge  of  the  company,  fails. 

We  then  come  to  consider  the  second  ground,  which  depends 
upon  a  question  of  law.  This  is  an  ordinary  lease,  not  a  mere 
grant  of  mineral  rights,  and  the  doctrini^  Ihat  hire  goes  before 
sale  would  privid  facie  apply  ;  and  the  plaiutiflb  claim  that  by 
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reaaon  of  the  application  of  that  principle  the  succeBSor  in  title 
of  the  lessor  is  bound  to  recognise  the  lease.  That  would  be 
TUianswerable  if  this  lease  were  for  a  term  of  less  than  ten 
years;  but  it  is  for  ten  years  and  over,  and  therefore  it  becomes 
necessary  to  decide  the  point  whether  the  doctrine  that  hire 
goes  before  sale  applies  to  a  lease  for  ten  years  and  upwards, 
not  roistered  against  the  title  of  the  leased  property  in  the 
Land  Register. 

On  this  point  there  is  much  conflict  in  the  books.  It  will 
be  necessary  to  refer  in  some  little  detail  to  the  manner  in 
which  tins  difference  of  opinion  arose,  and  to  its  exact  scope. 
Qrotios,  in  his  Infroductiqn  (3,  19,  9),  stated  that  one  person 
might  legally  let  a  property  to  another  for  as  long  as  he  pleased. 
In  the  edition  which  came  out  in  1644  with  Oroenewegen's 
notes,  the  latter  added  a  note  to  this  passage,  qualifying  the 
general  statement  by  saying  that  it  should  b^  understood  that 
immovable  property  could  not  be  let  for  more  than  ten  years 
unless  the  lease  were  executed  before  the  judge  of  the  locality, 
with  the,  same  solemnities  as  would  be  necessary  to  transfer 
the  land  itself.  He  quoted  as  his  authority  for  this  view  a 
case  of  Gerrit  Jansz,  which  was  decided  by  the  Court  of  Holland 
in  1609,  and  he  also  stated  that  this  principle  was  in  accord- 
ance with  the  customs  and  law  of  Holland  at  the  time.  A 
few  years  later  Groenewegen  wrote  his  de  Legibus  Abrogatis, 
and  in  that  work,  in  a  note  on  Code,  4,  16,  9,  he  dealt  more 
in  detail  with  the  question.  He  referred  to  his  previous  note 
on  Grctius  and  to  the  case  there  quoted,  and  he  asserted  that 
tile  doctrine  "  hire  goes  before  sale "  only  applied  (1)  if  the 
lease  were  executed  before  the  judge  of  the  locality  in  accord- 
ance with  the  ordinary  law  regulating  the  alienation  of  landed 
pr^rty;  or  (2)  in  the  case  of  a  private  lease  if  it  were  for 
less  than  ten  years.  He  gave  his  reasons :  a  lease  for  ten  years 
and  upwards,  he  said,  partook  so  much  of  the  character  of 
alienation  that  the  solemnities  which  regulate  the  alienation 
of  landed  property  should  apply  to  such  a  lease  also ;  and  he 
went  on  to  point  out  that  to  allow  such  leases  to  be  entered  into 
privately,  without  registration,  would  open  the  door  to  frauds 
not  only  upon  private  persons,  but  also  on  the  revenue.     The 
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first  writer  to  attack  this  view  of  Groenewegen  was  van  Leeuwen, 
who  wrote  his  Cenaura  Foreiisis  about  twelve  or  thirteen  years 
later.  He  there  remarked  that,  though  what  Groenewegen  laid 
down  was  the  old  law  of  Holland,  yet  he  lyould  not  venture 
to  say  it  was  still  the  law ;  because  the  solemnities  with  regard 
to  the  transfer  of  landed  property  had  been  altered  and  changed, 
and  the  rule  in  his  opinion  did  not  apply.  He  added  that 
though  Groenewegen  quoted  a  case  decided  by,  the  Court  of 
Holland,  he  remembered  other  cases  in  which  the  same  court 
had  decided  diflTcrently.  But  he  gave  no  reference  to  those 
cases;  and  I  have  not  been  able  to  find  thcni.  However,  a  few 
years  later  he  brought  out  his  Comvientaries  tm  the  Bcnnan- 
Dutch  Lcito,  and  thei*e  (4,  21,  9)  he  treated  the  matter  fully, 
and  adhered  to  the  opinion  expreased  in  the  Censiiixi  Foren^is, 
He  contended  that  the  old  law  of  Holland  had  fallen  into 
disuse,  and  that  more  particularly  church  and  abbey  lands 
were  freely  let  on  long  leases ;  and  he  was  entirely  against  the 
doctrine  that  the  law  which  Groenewegen  enunciated  still  ap- 
plied. Here,  then,  was  an  entire  divergence  of  view  between 
the  two  writers — the  one  holding  that  a  lease  for  longer  than 
ten  years,  not  entered  into  coinin  lege  loci,  was  not  binding 
even  inter  jHiri^  ;  the  other  holding  that  such  a  lease  required 
no  registration,  and  was  binding  even  on  a  subsequent  pur- 
chaser of  the  leased  property.  It  is  noteworthy  that  no  dis- 
tinction was  drawn  by  these  writers  between  a  singular  and 
a  particular  successor  of  the  lessor — between  one  who  has 
obtained  the  leased  property  gratuitously  and  one  who  has 
acquired  it  ex  liicixvtiva  eau^a;  nor  did  they  make  any  refer- 
ence to  the  creditors  of  a  lessor.  They  simply  dealt  with  the 
general  qucHtion  of  how  a  lease  could  be  validly  constituted. 

Nor  did  either  disputant  lack  support.  Sande,  though  he 
wrote  on  the  Frisian  law,  treated  a  lease  for  ten  years  as  being 
a  lease  in  hwgiun  tempiia,  and  virtually  amounting  to  aliena- 
tion (r?e  ProhU),  All^natiove,  I,  3,  sec.  45).  Wesel,  in  his  Com- 
mcntariihs  ad  novellas  constitittionea  '  Ultixjjectinas  (art.  19, 
Nos.  IS  et  seq,)  was  of  the  ^ame  opinion  as  Groenewegen.  He 
said  it  was  clear  law  in  Holland  that  a  lease  for  ten  years 
could  only  be  validly  constituted  by  registration,  and  though 
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there  was  aometliing  to  be  urged  on  the  other  side,  he  was  not 
in  favour  of  making  the  law  of  Utrecht  different  from  the 
law  of  Holland  ;  and  he  accordingly  gave  his  voice  for  the  view 
held  by  Qroenewegen  as  being  the  law  of  Holland,  and,  there- 
tore,  he  thought,  the  law  of  Utrecht.  See  also  the  Utrechfache 
CmuuU(ttien  (Vol.  II,  c.  75,  p.  S38),  where  the  view  taken  was 
tliat  a  lease  for  ten  years  and  upwards  was  a  lease  in  U/n^iim 
im,]fu%,  that  it  amounted  practically  to  alienation,  and  had 
the  effect  of  transferring  wliat  the  writers  called  utUe  domi- 
fkium.  These  authorities,  not  to  speak  of  others,  are  in  favour 
of  Groenewegen's  doctrine. 

On  the  other  side,  however,  van  Leeuwen  had  powerful 
rapport  The  strongest  authority  is  Boel  in  his  notes  on  Loenius' 
/Vrinrn  im  Obt^erv<tiim,  p.  3,  case  8.  He  dealt  with  the  matter 
at  considerable  length.  He  denied  that  the  custom  in  Holland 
was  in  accordance  with  Javf^z's  case,  on  which  Qroenewegen 
relied,  and  he  .severely  criticised  Wesel  for  having  first  accepted 
Groenewegen's  statement  as  to  the  law  of  Holland,  and  then 
having  applied  it  in  Utrecht.  He  entirely  agreed  with  van 
Leeuwen.  Of  course  Schorer  wrote  many  years  afterwards, 
but  ill  bis  Nttif/f  mi  0}*otiuM  (19,  2,  3)  he  also  entirely  agreed 
with  van  Leeuwen. 

Such   was  the  position  (leaving  out  Schorer's  observations) 
when  X(Mct  appeared  upon  the  scene.     He  wrote  while  this  con- 
troversy was  still  burning,  and  in  his  first  work,  the  Compendium 
Juris  (L9,  2,  9)  occurred  this  passage  [his  lordship  read  the 
i^af«age\,  which  may  be  translated  as  follows :  *'  By  the  law  of 
HoWand  nowadays  the  purchaser  of  an  estate  or  of  a  house  is 
bound  to  recognise  a  lease  entered  into  by  the  seller,  as  long  as  it 
does  not  extend  beyond  ten  years,  even  though  there  has  been  no 
express  stipulation  about  it."    Voet  treated  the  matter  practically ; 
he  did  not  enter  into  the  general  question  of  what  was  necessary 
to  constitute  a  lease  :  all  he  said  was  (and  he  laid  it  down  as  the 
law  of  Holland  at  the  time  he  wrote)  that  a  subsequent  purchaser 
from  a  lessor  was  only  bound  to  recognise  an  existing  lease  if  it 
was  for  less  than  ten  years.     Of  course  he  meant  an  unregistered 
or  private  lease.    When  he  wrote  his  Commentaries,  he  elabo- 
luted  what  he  had  stated  in  his  earlier  work,  and  he  dealt  with 
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the  oontroveray  between  Oroenewegen  and  van  Leeuwen.  On 
the  one  hand,  he  agreed  with  van  Leeuwen  that  a  privately 
executed  lease  for  more  than  ten  years  was  not  void  irUer  partes; 
but,  on  the  other,  he  recognised  the  force  of  the  argument  of 
Oroenewegen.  and  others  as  to  the  long  leases  partaking,  of  tlie 
nature  of  alienations,  and  as  to  the  opening  of  the  door  to  fraud, 
if  such  leases  were  allowed  to  be  executed  privately.  And  he 
put  forward  this  view,  that  while  a  non-registered  lease  in 
longum  temptis  was  good  inter  partes,  yet  particular  successors 
and  creditors  ought  not  to  be  bound  by  such  a  lease,  unless 
registered  with  the  same  formalities  as  were  required  for  a 
transfer  of  landed  property.  It  is  true  that  he  suggested  this 
view  so  as  to  bring  together  the  two  conflicting  schools ;  but  we 
must  remember  that  in  his  earlier  work  he  had  laid  down  this 
suggestion  as  the  law. 

So  the  matter  stood  when  the  Phcaat  of  the  9th  May,  1744, 
was  promulgated.  That  Placaat  was  purely  a.  revenue  statute, 
and  was  passed  in  order  to  amend  the  law  so  as  to  increase 
the  revenues  of  the  State.  It  subjected  to  an  impost  of  2| 
per  cent,  various  transactions  connects  with  property.  It  dealt 
with  tithes,  with  erfjpachts, 'and  so^on,  and  then  in  sec  9  it 
subjected  leases  of  twenty-five  years  and  upwards  to  the  tax 
above  mentioned,  treating  them  on  the  footing  of  erfpachts.  It 
is  upon  that  sec.  9,  together  with  sec.  19,  that  both  van  der 
Keessel  i^nd  van  der  Linden,  who  wrote  after  the  Placaat,  rely 
for  their  conclusion  that  under  its  terms  long  leases  had  to  be 
registered  with  the  same  solemnity  as  transfers ;  and  KonsE,  CJ., 
took  the  same  view  in  the  case  of  Collins  v.  Hugo  and  the 
Standard  Bank  (10  C.L.J.  344),  and  de  ViixiSBS,  C.J.,  expressed 
a  similar  opinion  in  Green  v.  ^/riffiihs  ^{4t  S.C.  946).  Now, 
although  the  Placaat  nowhere  directs  that  such  leases  are  'to  be 
registered,  I  think  the  intention  of  the  legislature  to  that  effect 
may  be  fairly  deduced  from  two  circumstances :  firsts  from  the 
fact  that  leases  were  put  on  the  same  footing  as  erfpachts^  which 
undoubtedly  required  registration ;  and  second,  because  of  the 
direction  with  regard  to  leases,  as  well  as  other  transactions,  that 
the  usual  solemnities  were  to  be  entered  into  before  the  secretary 
of  the  court  within  fourteen  days.    Those  "  usual  solemnities  "  no 
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doafat  were  taken  by  the  oommentators  to  mean  the  solemnities 
lequired  by  law  in  regard  to  the  transfer  of  property.  The  oon- 
diision,  therefore,  is  doabtless  eorrect  that  the  Placaat  not  only 
imposed  a  tax  of  2^  per  cent,  on  leases,  but  required  their 
regiBtnticHL  But  the  important  point  to  bear  in  mind  is  that 
legtstration  was  made  compulsory  as  part  of  the  machinery  for 
getting  in  the  tax ;  the  statute  was  a  revenue  one,  and  registra- 
tion was  required  in  order  to  assistthe  collection.  It  is  therefore 
not  surprising  to  find  that  soon  aft6r  1744  the  question  whether 
leases,  not  merely  for  twenty-five  years,  but  for  any  period  of  ten 
years  an3  upwards,  required  registration,  continued  to  be  de- 
bated In  the  Aanmerkvi^gen  over  het  Bedeneerend  Vertoog  van 
LybreM,  voL  2,  aanmerking  36,  p.  498,  the  matter  is  discussed 
at  length,  and  Voet's  views  are  examined ;  and  the  writer  agrees 
with  Voet  so  fur  as  creditors  of  the  lessor  are  concerned,  but  does 
not  agree  with  him  so  far  as  regards  purchasers  of  the  leased 
property.  There  is  a  later  writer  still  to  whom  my  attention 
has  been  directed  by  my  brother  Wessels — Munniks — who  was 
a  Datdi  advocate,  and  wrote  long  after  the  Placaat.  In  his 
Handkiding  tot  de  HedendaagmJie  BechUgdeerdkeid  (19,  2)  he 
entirely  adopts  the  views  of  Voet.  I  draw  attention  to  these 
writers,  because  their  remarks  prove  clearly  that,  though  they 
wrote  after  1744,  they  did  not  treat  the  statute  as  settling  the 
question  whether  a  lease  for  a  period«of  ten  years  required  regis- 
tration to  ensure  its  validity  as  against  a  subsequent  purchaser 
of  the  leased  property. 

The  position,  then,  is  this:  there  are  the  proverbial  three 
courses.  It  is  only  possible  to  take  one  of  three  views.  Either, 
firsts  that  there  is  no  distinction  between  leases  in  Umgum 
tetnpui  and  other  leases,  and  that  no  registration  of  any  lease, 
however  long,  is  required  to  secure  to  it  the  protection  of  the 
doctrine  that  hire  goes  before  sale.  Or,  second,  that  a  lease  in 
^(fngum  tempua  is  one  extending  over  a  period  of  twenty-five 
y^tts,  and  that  such  a  lease  requires  to  be  registered  if  it  is  to  be 
^d  even  inter  partes.  Or,  third,  that  a  lease  for  ten  years  is 
oie inUmgum  tempu8,'Vntik  the  qualifieation  of  Voet  that  such  a 
Ittse  requires  registration  to  make  it  effectual  as  against  creditors 
^  as  against  particular  sucoeflsors  of  the  lessor. 

T.P.     04—7 
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It  seems  to  me  impossible  to  hold  the  first  of  these  views;  the 
arguments  relied  upon  by  Groenewegen  appear  unanswerable.  A 
lease^  for  instance,  of  ninety-nine  years  partakes — whether  in 
theory  it  confers  real  rights  or  not — so  nearly  of  the  nature  of 
alienation  that  it  should  be  governed  by  the  same  laws  which 
regulate  alienation  of  landed  property.  If  this  were  not  done, 
the  door  would  be  opened  to  numberless  frauds.  Moreover,  the 
doctrine  that  there  is  a  distinction  between  the  two  classes  of 
leases,  and  that  a  lease  in  longiim  tempus  does  require  registra- 
tion, is  firmly  established  in  South  African  jurisprudence.  In  the 
case  of  Ccllins  v.  Hugo  and  tJie  Standard  Bank,  where  the  lease 
in  question  was  one  for  ninety -nine  years,  it  was  laid  down  that 
there  was  a  distinction  between  a  lease  in  longuin  tempvs  and  a 
short  lease,  and  that  the  former  required  registration.  Kotze,  C.J., 
did  not  express  any  opinion  in  that  action  upon  the  point  whether 
ten  or  twenty-five  years  was  the  legal  limit  which  separated  a 
long  from  an  ordinary  lease.  In  the  Cape  C!olony  the  Chief 
Justice  inclined  to  tlie  view  that  ten  years  should  be  taken 
{Green  v.  Griffitlis,  4  S.C.  at  p.  360).  In  the  case  of  Ficlvai^  & 
Co,  and  Schekl  v.  Webb,  decided  by  the  Free  State  court  (6 
C.L.J.  258),  the  Placaat  of  1744  was  held  to  govern  the  matter, 
and  twenty-five  years  was  the  period  adopted.  The  point  has 
never  been  authoritatively  decided  in  Natal,  but  my  brother 
Mason  ha.s  drawn  my  attention  to  a  dictum  of  Connob,  C.J., 
which  goes  in  the  direction  of  van  Leeuwen's  view  that  registra- 
tion of  long  leases  was  not  required  (see  Eaaterbrook'a  Trustees 
V.  McNiel  (4  N.L.R.  119).  There  the  question  dealt  with  was  the 
validity  and  nature  of  certain  titles  of  leasehold  property,  bat  in 
giving  judgment  Connor,  C.J.,  said  this :  "  Leases  for  twenty- 
five  years  and  upwards  in  Holland  required,  according  to  some 
authorities,  registration."  He  quoted  van  der  Eeessel  and  van 
der  Linden,  who  both  rely  on  the  Placaat,  and  then  he  referred 
to  Voet  (19,  2,  1).  But  he  went  on  to  say  that  the  rule  of 
Holland  had  been  held  not  to  exist  in  the  Cape  Colony,  and 
therefore  it  did  not  exist  in  Natal.  For  this  statement  he  relied 
on  Maynard  v.  Usher,  But  all  that  Maynard  v.  Ualier  decided 
was  that  the  Placaat  of  1744  was  not  law  at  the  Cape ;  it  left  the 
question  of  the  registration  of  long  leases  otherwise  untouched. 
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Ab  already  pointed  oat,  we  are  in  my  opinion  bound  to  recognise 
a  distinction  between  the  two  claases  of  leases,  and  the  limit 
dividing  them  must  be  fixed  either  at  twenty-five  or  at  ten 
yean  No  other  period  is  snggested  by  any  writer,  and  the 
twenty-five  years'  period  was  entirely  the  creation  of  the  statute. 

Now,  if  the  Placaat  of  1744  is  law  in  this  colony,  then 
twenty-five  years  is  the  limit  which  we  should  adopt,  as  the 
Free  State  court  has  done.  But  I  think  we  ought  to  follow  the 
decision  in  MayTiard  v.  Ualier,  which  was  given  nearly  sixt}" 
years  ago  in  the  Supreme  Court  of  the  Cape  Colon}*.  The  case 
was  one  In  which  Menzies,  J.,  sat,  and  which  was  argued  by 
ooonsel  of  great  experience  in  Roman-Dutch  law.  There  the 
Court,  following  Diaamnt  Bank  v.  Dawes  (1  Menz.  380),  held 
that  a  revenue  Placaat  was  one  of  those  statutes  which  the 
original  settlers  who  came  out  from  Holland  did  not  bring  with 
them  as  part  of  the  general  body  of  law  which  they  imported 
into  Soath  Africa.  That  decision  seems  to  me  to  be  right  in 
principle;  and  as  I  am  satisfied  that  the  Placaat  of  1744  was 
entirely  a  revenue  Placaat,  it  follows  that  it  was  not  a  portion  of 
the  law  which  the  original  settlers  brought  with  them  from 
Holland.  That  being  so,  we  should  now  adopt  the  limit  of  ten 
years,  but  with  the  qualification  laid  down  by  Voet  that  it  is  not 
illegal  to  enter  into  an  underhand  lease  for  ten  yearn  and 
upwards;  that  such  leases  are  binding  inter  jKirte^y  but  that  they 
Afe  not  binding  without  notice  upon  particular  successors  and 
ci^tors  of  the  lessor  unless  registered  against  the  title.  That 
doctrine  is  equitable ;  it  is  supported  by  reason  and  by  authority, 
and  I  think  that  this  Court  should  adopt  it.  It  is  satisfactory  to 
find  that  on  such  a  very  important  point  as  this  recent  legisla- 
tion did  not  change  the  existing  law,  but  that  Proclamation 
No.  8  of  1902  only  recognised  and  re-enacted  the  common  law  of 
theooontry. 

Applying  this  rule,  it  is  clear  that  this  lease  was  in  loTiguin 
^JWM,  and  therefore  would  not  be  binding  upon  the  company 
who  purchased  from  Crewel  unless  registered  in  the  Land 
Register.  It  has  not  been  so  registered ;  but  it  has  been  regis- 
tered in  the  Diverse  Alden.  The  Court  decided  quite  recently,  in 
the  case  of  the  Houipoort  Syndicate  v.  Jacobs,  that  such  regis- 
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tration  had  not  the  effect  of  registration  against  the  title  in  the 
Land  Register ;  and  there  is  nothing  we  can  add  to  the  judg- 
ments of  the  Court  given  in  that  case.  In  my  opinion,  therefore, 
both  grounds  relied  on  by  the  plaintiffs  faiL 

It  is  possible  that  the  case  for  the  plaintiffii  may  be  further 
investigated ;  if  the  books  of  the  company  were  called  for  and 
other  inquiries  were  pursued,  it  may  be  that  knowledge  may  be 
brought  home  to  these  directors,  and  therefore  the  form  of  our 
judgment  should  not  debar  the  plaintif&  from  making  furthw 
inquiries.  I  think  our  judgment  should  be  absolution  from  the 
instance,  with  costs. 

CuRLEWis,  J.;  I  agree  with  the  judgment  of  the  learned 
Chief  Justice  on  the  facts  stated  by  him,  and  the  conduaions 
he  has  arrived  at.  The  plaintiffs  base  their  action,  first  of  all, 
on  the  ground  that  the  defendant  company  had  knowledge  of 
this  lease;  I  am  not  satisfied,  on  the  evidence  laid  before  the 
Court,  that  such  knowledge  was  brought  home  to  the  defendant 
company.  It  was  further  contended,  on  the  principle  of  the  case 
of  van  der  Hoven  v.  Pansegrow  (I  Off.  Rep.  247),  that  the  defend* 
ants  had  such  knowledge  of  occupation  by  the  lessees  as  entitled 
the  plaintiffs  to  claim  that  the  principle  applied  in  that  case 
should  be  applied  here.  I  am  not  satisfied  that  the  defendant 
company  had  such  knowledge  as  to  make  that  case  applicable  to 
their  position.  The  second  ground  of  the  action  relied  upon  by 
the  plaintiffs  is  that  this  lease  was  duly  registered.  From  the 
evidence  it  appears  that  the  lease  had  been  registered  in  what 
was  knovm  as  the  Diverse  Akten  book;  but  inasmuch  as  the 
Court  has  already  decided,  in  the  case  of  Houtpoort  Syndioaie  y. 
Jacobs,  that  such  registration  in  the  Diverse  Akten  is  not  equi- 
valent to  registration  against  the  title,  and  not  tantamount  to 
notice  to  the  world,  it  seems  to  me  that  we  must  treat  this  lease 
as  regards  third  parties  as  not  having  been  registered  at  alL 

Mr.  Gregorowski,  on  behalf  of  the  plaintiffs,  contended  that 
even  if  this  lease  was  not  registered,  registration  was  not  abso- 
lutely necessary,  and  that  on  the  principle  that  hire  goes  before 
sale  the  defendant  company  was  bound  by  the  lease.  He 
admitted  that  in  the  time  of  Qroenewegen  a  lease  for  ten  years 
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or  l<mger  had  to  be  registered,  but  contended  that  that  had  been 
entiiely  altered  by  the  Placaat  of  the  9th  May,  1744,  which  he 
maintained  was  of  force  in  this  country.    In  support  of  his  view 
that  the  Placaat  was  still  in  force  he  referred  us  to  the  case  of 
Fiehardt  it  Co.  and  Sehdd  v.  Webh,  decided  in  the  Orange  Free 
State  (6  C.LJ.  258).    That  report  is  only  a  very  short  note  of 
the  case,  and  I  have  not  been  able  to  obtain  a  full  report  of  the 
matter.    It  is  therefore  impossible  to  say  on  what  arguments  and 
for  what  reasons  the  Court  came  to  the  decision  that  the  Placaat 
of  the  9th  May,  1744,  was  still  in  force  in  the  Orange  Free  State. 
On  the  other  hand,  there  are  the  two  cases  decided  in  the  Cape 
Colony,  viz.,  the  Discov^nt  Bank  v.  Dawes  (1  Menz.  380),  and 
the  case  of  Maynard  v.  Usher  (2  Menz.  178).    In  the  former 
ease  the  Court  considered  the  question  of  the  applicability  in 
the  Cape  Colony  of  the  fiscal  laws  of  Holland.    It  was  not  the 
Placaat  of  1744,  but  it  was  the  Placaat  of  1665  on  the  payment 
q{  the  40th  penny  that  was  under  consideration,  and  the  Court 
there  was  of  opinion  that,  when  the  law  of  Holland  was  intro- 
duced into  the  country  by  the  early  Dutch  settlers,  it  did  not 
follow  that  special  and  local  regulations  were  also  introduced, 
and  held  that  the  Placaat  of  1665  had  never  been  part  of  the  law 
of  that  colony.    This  view  was  followed  in  the  case  of  MayTutrd 
V.  VAer,  where  this  Placaat  itself,  of  the  9th  May,  1744,  was 
considered,  and  the  Court  laid  it  down,  following  the  case  of  the 
IHacottiU  Bank  v.  Dawes,  that  the  Placaat  was  not  of  force  in  the 
Cape  Colony.    If  we  look  at  the  preamble  of  the  Placaat,  it  is 
dear  that  it  was  intended  merely  as  a  fiscal  measure.    It  was,  as 
iti  there  stated,  to  increase  the  revenue  of  the  country.    For  that 
purpose  it  was  found  necessary  to  alter  the  previous  Placaats.    I 
P^er  to  follow  the  decisions  of  the  Cape  court  in  the  cases  of  the 
^^•wottni  Bank  v.  Dawes  and  Maynard  v.  Usher,  and  I  there- 
fore come  to  the  conclusion  that  the  law  of  1744  did  not,  and 
^  not,  form  part  of  the  law  of  this  country.     It  was  contended, 
f^er,  that  even  if  this  Placaat  was  no  longer  of  force,  the 
'^gislsration  of  leases  over  ten  years  had  fallen  into  disuse,  and  it 
^ws  for  the  defendants  to  show  that  registration  was  necessary. 

The  question  whether  a  lease  in  longum  .temptcs  had  to  be 
'^gjstered  or  not  was  a  subject  of  marked  divergence  of  opinion 
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amongst  the  Boman-Dutch  jurists.  Grotius,  in  the  passage  re- 
ferred to  by  the  learned  Chief  Justice  (3,  19,  9),  says  that  a 
person  may  let  a  thing  for  as  long  as  he  pleasea  Then  in 
3,  19,  16,  he  says;  "  It  is  also  the  custom  with  us" — ^that  is,  in 
Holland — "  that  a  purchaser  must  continue  all  leases  granted  by 
his  vendor/'  Groenewegen,  in  his  Note  to  Grotivs  (3, 19, 9),  says 
that  it  must  be  well  understood  in  all  cases  that  immovable 
property  cannot  be  let  for  longer  than  ten  years  unless  the  lease 
{luLiiiredidle)  is  executed  before  the  court  of  the  place  where  the 
pix)perty  is  situated,  and  he  relies  for  this  on  a  decision  of  the 
Court  of  Holland  of  1601).    In  his  de  Legibus  Abrogatis  (4,  65,  9)  | 

he  discusses  this  matter  more  fully,  and  gives  as  one  of  his  } 

reasons  why  this  is  re(iuired  that  otherwise  men  will  constantly 
be  found  to.  grant  such  long  leases  as  will  practically  be  aliena-  ^ 

tions,  and  thereby  evade  the  law.  He  puts  it  very  tersely: 
"  Atque  itu  quod  luui  via  prokibetur,  alia  admittereturJ'  Then 
Schorer,  in  commenting  on  this  note  of  Groenewegen,  says  that  : 

this  limitation  can  hardly  be  admitted,  because  as  he  (Schorer) 
stated  in  his  note  on  Grotius,  2,  19,  3  (whei*e  Grotius  says  that  a 
lease  of  lands  cannot  be  contracted  in  Holland  without  a  scliepeii- 
kenn'is  or  deed  signed  by  the  owner),  a  lease  even  though  made 
for  a  long  time  gives  no  ju8  in  re.    He  further  says  that  the  \ 

contrary  is  maintained  by  Boel,  and  that  the  decisions  in  support 
of  Groenewegen  s  view  are  refuted  in  the  note  to  the  DeciaionM 
and  Resolutions  of  Holland,  n.  331,  and  that  Groenewegen  is 
also  refuted  by  van  Leeuwen.  The  Decisien  en  ResoLutien  van 
den  Hove  van  Holland  was  a  more  correct  edition  of  the  decisions 
collected  and  printed  in  the  appendix  to  the  third  and  in  the 
sixth  volume  of  the  HoUamlscIie  Constdtatien.  I  have  endea- 
voured to  find  the  Decisions  and  Resolutio7is  of  HoUandy  n.  331, 
which  is  the  reference  given  by  Schorer ;  but  I  have  only  been 
able  to  obtain  the  fii-st  volume,  and  that  does  not  contain  this 
reference,  van  der  Reessel  (Tftes,  673)  seems  to  refer  to  the  n.  331 
as  being  apparently  the  same  decision  as  quoted  by  Groenewegen, 
and  which  is  to  be  found  in  the  appendix  of  HoU,  Cons,  1  derde 
deel,  p.  33,  and  in  deel  6,  p.  324.  It  would  therefore  seem  as  if 
wliat  Scliiirer  is  referring  to  is  tlie  same  decision  as  Groenewegen 
has  (juutcd,  and  that  the  note  to  the  decision  must  contain  a 
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reference  to  a  later  decision  in  conflict  with  tliat  of  1609.  I  find 
thai  La  Leek  in  his  Algemeen  Register,  sub  voce  Haur,  says : 
''Itrmni  hebbende  verhuurd  een  huia  of  land  zoo  lang  den 
Euisman  believen  zoude,  en  daarop  dees  het  gebruik  Jiebbende 
over  de  lien  jaren  en  gedispvieerd  of  de  verhuurden  of  zyne 
Erfgemmen  daama  de  huur  niet  opzeggen  mogten  ?  Is 
vmlmn  van  ja"  And  he  gives  as  his  authority  this  very 
reference,  viz.,  Dec,  en  Res.  van  Hof  van  HoU,  n.  331.  The 
reference  as  given  by  La  Leek  seems  to  me  to  support  the  view 
laid  down  by  Qroenewegen.  Schorer  also  says  in  his  note  to 
Qrotius,  3, 19,  16,  that  lease  takea  precedence  of  sale,  and  that 
this  is  in  accordance  with  equity  and  sound  reason,  for  the  pur- 
chaser represents  the  seller,  and  no  one  ean  transfer  to  another  a 
greater  right  than  he  has  himself,  van  Leeuwen,  on  whom 
Schorer  relies  for  his  view  on  this  matter,  after  referring  to  the 
authorities  who  hold  that  a  lease  for  ten  years  or  longer  must  be 
i^gistered,  says  that  this  is  not  in  use — in  usu  is  the  expression, 
I  sappoee  the  literal  translation  would  be  "  in  practice " — and 
after  referring  to  the  decision  mentioned  by  Groenewegen,  that 
is,  the  decision  of  1609  to  which  I  have  referred,  he  says :  "  Qttod 
^0  tempore  ah  eodem  senatu  contra  judicaium  memini" 
(C«n«.  Far.  4,  22,  5).  The  Censura  ForeTisis  was  published 
about  fourteen  years  after  Oroenewegen's  book  de  Legibus 
Ahrogaiis.  It  seems  to  me  extraordinary  that  after  so  short  a 
lapse  of  time  van  Leeuwen  should  have  laid  down  a  doctrine 
almost  entirely  in  conflict  with  what  Qroenewegen  lays  down. 
van  Ueuwen  does  not  mention  the  case  in  which  the  contrary,  as 
he  says,  was  decided  by  the  same  Court,  and  I  have  not  been 
able  to  find  such  a  case  in  La  Leek's  Register.  In  his  Roomsch 
SM.  Redd,  (4,  21,  9)  van  Leeuwen  again  treats  this  question, 
and  says,  with  regard  to  the  registration  of  leases,  that  it  is 
entirely  in  disuse  at  the  present  day,  "  especially  with  regard  to 
property  belonging  to  abbeys  and  clergy,  which  is  generally  let 
wr  ten,  twenty,  or  more  years,  without  distinction."  .  van 
I^uwen,  therefore,  in  his  book  Censura  Forensis,  and  the 
^^msdi.  HoU.  Recht,  which  was  published  in  1678,  that  is, 
about  thirty  years  after  Qroenewegen  brought  out  the  de  Legibus 
A^rogaiis,  lays  down  absolutely  that  this  registration  of  leases 
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had  fallen  into  disuse,  and  was  no  longer  in  practice,  and  that  the 
decision  which  Groenewegen  relies  on  had  been  overruled.  In 
the  UtreclUscIte  Can.  ded  2,  c  75,  p.  338,  it  is  stated  in  an  opinion 
given  in  1656  that  a  lease  for  ten  years  is  a  long  lease,  and  that 
long  leases  transfer  the  utile  dominium  to  the  lessees,  and  tiiat 
such  a  lease  is  a  species  aiienatuytiis.  Wesel  (ad  '^wv.  cans. 
UUrajectiruis,  art  19, 13),  in  commenting  on  the  doctrine  that  a 
purchaser  must  recognise  the  lease  of  the  seller,  says  that  this 
has  been  restricted  apud  HoUandos  to  a  lease  which  does  not 
exceed  ten  years,  unless  it  has  been  duly  effected  caranh  pos- 
aeeaianis  jxulice.  After  referring  to  the  various  commentators 
who  hold  that  a  lease  for  a  long  time  requires  the  same  solemnity 
as  the  alienation  of  immovables,  he  concludes. by  saying  that 
although  th^re  may  be  a  good  deal  to  say  against  it,  they  in  their 
practice — that  is,  in  Utrecht — are  not  Hkely  to  depart  from  the 
practice  in  Holland. 

Voet  seems  to  be  the  first  commentator  who  has  endeavoured 
to  reconcile  the  conflicting  opinions  as  expressed  by  Groenewegen 
and  van  Leeuwen.  In  his  Compendium  Juris  (published  in 
1682),  in  the  passage  quoted  by  the  learned  Chief  Justice 
(19,  2,  9),  he  lays  down. the  doctrine  broadly  that  a  purchaser 
of  a  property  is  bound  by  a  lease  granted  by  the  vendor  if 
it  does  not  extend  over  ten  yeara  In  his  Commentary  on  the 
Pandects,  which  was  brought  out  in  1698,  he  discusses  the 
matter  very  fully,  and  draws  a  distinction  between  leases 
which  are  binding  between  the  parties  and  their  heirs,  and 
leases  which  bind  third  parties,  particular  successors,  or  credi- 
tors. In  19,  2,  1,  after  stating  that  leases  confer  no  jus  in  re 
and  need  not  be  effected  with  any  solemnity,  he  says  that 
since  by  the  custom  of  Holland  purchasers  and  other  succes- 
sors are  bound  to  recognise  a  lease  entered  into  by  the  seller, 
it  can  perhaps  not  unreasonably  be  contended  that  in  this 
respect  leases  in  longum  tempus  do  not  differ  much  from 
other  alienations  which  have  to  be  effected  coram  lege  toci, 
and  that  the  differetioe  of  opinion  amongst  the  commentators 
might  be  reconciled  by  holding  that  a  lease  made  privately 
for  a  longer  term  than  ten  years  should  be  binding  between 
the  contracting  parties  and  their  heirs,  but  not  to  the  prejudice 
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of  &  third  particolar  successor  or  of  creditors.  Boel  in  his 
notes  on  Loenius.  Dec.  3  (p.  10),  discusses  this  question  very 
folly.  He  alleges  that  aU  contracfar  of  lease .  are  binding,  not 
only  on  the  parties  and  their  heirs,  but  also  on  the  purchasers, 
unless  the  contrary  has  been  stipulated,  and  refers  to  certain 
laws  and  to  various  commentators  in  support  of  this  general 
doctrine.  He  then  proceeds  to  state  how  some  of  these  jurists 
restrict  this  doctrine.  It  might  be  desirable  for  me  to  read 
the  passage  where,  after  referring  to  the  various  laws  which 
srapport  this  doctrine  and  the  jurists  who  approve  it,  he  says : 
[his  lordship  read  from  p.  10].  Boel  then  refers  to  what  Wesel 
says  on  this  point  and  criticises  him  rather  severely,  express- 
ing surprise  how  Wesel  can  conclude  that  this  (the  limitation 
of  the  doctrine  Huur  goat  voor  koop)  is  the  general  custom 
of  Holland,  merely  on  the  authority  of  that  one  decision 
quoted  by  Qroenewegen,  and  on  Groenewegen's  interpretation 
of  that  doctrine.  He  further  refers  to  van  Leeuwen  as  prov- 
ing that  this  restriction  of  that  doctrine  has  completely  fallen 
into  disuse,  and  criticises  Qroenewegen's  reasons  for  his  opinion. 
On  p.  12  'Boel  refers  to  Voet  and  van  der-Muelen  as  suppoii- 
ing  his  view,  and  explains  Voet's  restriction  of  the  doctrine 
by  a  reference  to  Voet  (19,  2,  17),  which,  he  says,  proves  that 
Voet  means  that  only  leases  entered  into  mold  fide  and  with 
the  object  of  prejudicing  creditors  are  subject  to  this  restriction. 
[His  lordship  read  from  pp.  12  and  13.]  With  all  deference 
to  80  eminent  an  authprity  as  Boel,  I  do  not  think  that  what 
Voet  says  in  19,  2,  17,  warrants  this  inference.  Voet  here 
speaks  generally  of  the  doctrine  of  Huur  goat  voor  koop, 
having  previously  in  19,  2,  1,  dealt  specifically  with  that  doc- 
trine as  applicable  to  leases  over  ten  years.  That  this  is  so 
would  appear  from  the  fact  that  Voet,  as  authority'  for  what 
he  lays  down  in  19,  2,  17,  refers  not  only  to  van  Leeuwen, 
but  also  to  Wesel  and  Qroenewegen,  who  clearly  do  not  apply 
that  doctrine  to  leases  in  laiigum  tempiua  unless  registered. 
Moreover,  if  a  lease  is  made  muld  fide  and  in  fraud  of  credi- 
tors it  could  be  set  aside,  and  would  avail  equally  little  whether 
it  was  for  more  or  less  than  ten  years;  there  could  therefore 
be  no  object  in  considering  such  a  lease  from  the  point  of  view 
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of  its  duration.  I  should  rather  infer  from  what  Voet  says 
in  19,  2,  17|  that  even  a  lease  for  less  tlian  ten  years  would 
not  be  binding  if.  entered  into  maid  fide  in  prejudice  of  a  pur- 
cliaser  or  of  creditors.  Lybrecht  in  his  Vertoog  over  't  Notaria 
Ampt  (vol.  2,  c.  11,  6c*),  in  the  passage  (p.  95)  which  was  relied 
upon  by  Mr.  Gregorotoski  in  support  of  his  contention,  expresses 
the  opinion  tliat  a  notary  may  execute  a  lease  for  twenty  years 
or  more,  without  thereby  defrauding  the  revenue.  In  a  foot- 
note to  this  the  Placaat  of  1744  is  referred  to  as  having 
recently  been  issued.  The  author  of  the  Aanmerkingen  on 
tins  work  of  Lybrecht's,  in  dealing  with  this  passage,  says  that 
what  Lybrecht  here  states  requires  explanation  {Aaninerkingen, 
vol.  2,  p.  497).  He  refers  to  Voet  (19,  2,  1)  as  giving  a  short 
and  masterly  explanation,  and  proceeds  to  give  a  translation 
of  practically  the  whole  section.  He  adds,  however,  the  follow- 
ing as  to  Voet  8  reconciliation  of  the  different  views — [his  lord- 
ship read  from  p.  499] ;  from  which  it  appears  that  he  agrees 
with  Voet  as  regards  an  underhand  lease  for  more  than  ten 
years  not  being  binding  on  creditors,  but  thinks  it  is  not  so 
with  regard  to  a  purchaser  who  can  and  must  know  what  he 
buys,  and  who  offers  proportionately  less  for  the  property  which 
is  subject  to  the  burden  of  a  long  lease. 

In  Kersteman's  Woordenboek,  sub  voce  Huur,  there,  is  a  refer- 
ence to  the  unpublished  annotations  of  an  eminent  advocate, 
J.  Fourenberg,  who  refers  to  the  decision  of  1609,  and  to  one 
of  1664 ;  in  the  latter  it  was  decided  that  a  lease  for  twenty 
years  with  an  option  for  ten,  twenty,  to  thirty  years  was 
valid  notwithstanding  the  fact  that  the  lease  was  notarial.  I 
at  first  thought  that  this  decision  might  be  the  one  referred 
to  by  van  Lecuwen,  but  according  to  the  date  it  cannot  be. 
van  Leeuwen  brought  out  his  Cenaura  Forenais  in  1662,  and 
this  decision  is  one  of  1664;  it  is  apparently,  therefore,  not 
the  same.  The  Wuordenboek  adopts  the  view  of  van  Leeuwen 
and  the  others  who  hold  that  a  lease  can  be  entered  into  for 
as  long  or  short  a  period  as  the  contracting  parties  mutually 
agi'ee ;  the  distinction  which  Voet  makes  as  to  the  binding 
effect  of  such  leases  infer  partes  and  as  to  particular  aucce^s- 
bors  for  value  is  not  touched  upon,     van  der  Keessel  {Tlies.  673) 
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says  that  a  lease  in  longwm  tevipus,  even  for  more  than  ten 
yean,  may  legally  be  effected  by  private  agreement  notwith- 
staoding  the  decision  of  the  Court  of  the  8th  April,  1609,  from 
which  the  Court  has  since  departed ;  if,  however,  a  lease  is 
for  tw6Dty-five  years  or  more  it  is  not  only  subject  to  the 
duty  of  2^  per  cent,  but  a  solemn  cession  is  necessary.  He 
refers  to  the  Placaat  of  1744  for  the  latter  statement,  and  to 
van  Leeuwen  for  the  former,  van  der  Linden  (1,  15,  11)  also 
lays  down  that  if  a  lease  is  for  longer  than  twenty-five  years 
it  must  be  judicially  executed,  and  the  2^  per  cent,  duty  paid, 
and  refers  to  the  Placaat  of  1744.  The  authors  of  the  Rechttfye- 
kerde  Observatien  (vol.  2,  obs.  79),  in  eoniuieutiug  on  what 
Gfotius  says  in  3,  19,  9,  refer  to  Groenewegen  and  to  the 
dedsion  of  1609,  and  to  the  Dec.  en  Res.  n.  331,  and  ex- 
press a  strong  doubt  whether  the  limitation  of  ten  years  is 
still  of  force,  and  quote  the  Placaat  of  1744  as  requiring  only 
leases  of  more  than  twenty-five  years  to  be  duly  registered. 
The  fact  that  they  only  express  a  doubt  (nogtans  twyfelen 
wy  zeer)  on  the  subject  would  tend  to  show  that  even  at  this 
period,  ie.  after  the  Placaat,  it  was  not  absolutely  clear  whether 
a  lease  of  immovables  could  be  made  for  longer  than  t^en  years, 
as  laid  down  by  Groenewegen,  although  van  der  Keessel  and 
van  der  Linden  considered  that  a  lease  could  be  executed  for 
more  than  ten  years,  and  that  it  needed  to  be  judicially  executed 
(Nily  if  exceeding  twenty-five  years. 

From  a  perusal  of  all  these  authorities  one  finds  that,  at  any 
rate  before  the  Placaat  of  1744,  there  was  undoubtedly  a  marked 
conflict  of  opinion  amongst  the  Roman-Dutch  jurists  as  to  whether 
a  lease  for  more  than  ten  years  liad  to  be  registered  in  order  to 
be  binding  on  third  parties  ex  oiieroeo  titulo.  And  if  that 
PlMiaat  is  not  of  force  in  this  country,  it  is  necessary  to  decide 
what  was  the  law  before  that  date.  It  seems  to  me  that  the 
doctrine  on  this  point  is  laid  down  on  the  one  hand  too  nan-owly 
hy  Groenewegen,  eind  on  the  other  hand  too  widely  by  van 
I^eaweo.  It  is  clear  from  what  the  other  jurists  say  that  a  lease 
lor  more  than  ten  years  is  binding  inter  jxirtes  and  their  heirs, 
luid  if  Groenewegen  had  limited  his  statement  in  that  manner 
there  probably  would  not  liave  been  this  divergeuce  uf  opinion. 
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But  he  having  stated  the  matter  too  narrowly,  it  seems  that  van 
Leenwen  went  to  the  other  extreme,  and  laid  down  the  law  that 
no  k^gistration  was  necessary  at  all  for  a  lease,  no  matter  for 
what  time  it  was  entered  into. 

After  careful  consideration  of  the  authorities  it  appears  to  me 
that  the  explanation  given  by  Voet  is  the  most  reasonable  inter- 
pretation to  give  to  the  divergent  views,  and  the  principle  laid 
down  by  him  is  certainly  the  most  equitable.  It  was  contended 
by  the  learned  counsel  for  the  plaintiffs  that  under  the  Constitu- 
tion of  the  late  Republic  the  Court  was  bound  to  follow  the  law 
as  laid  down  by  van  der  Linden,  van  Leeuwen,  and  Orotiua.  But 
in  the  case  of  Rooth  v.  Leyda,  N.O.  (2  Eotz6,  269)  this  same 
question  was  raised,  and  the  High  Court  did  not  adopt  that  view. 
I  must  confess  that  in  this  conflict  of  opinion  it  is  not  without 
great  diffidence  that  I  have  come  to  the  conclusion  that  according 
to  Roman-Dutch  law  registration  coram  lege  loci  of  a  lease  of 
immovable  property  for  more  than  ten  years  was  necessaiy  in 
order  to  be  binding  on  particular  successors  ex  oneroeo  tUula. 
Li  support  of  this  conclusion  I  would  refer  to  the  case  of  Qreen  v. 
Griffiiha  (4  S.C.  346),  in  which  de  Viluer8,  C.J.,  expressed  the 
view  that  even  before  1744  it  was  the  better  opinion  that  a  lease 
was  not  binding  upon  the  particular  successors  of  the  lessor  unless 
made  coram  jvdice  rei  sitae,  or  unless,  if  made  by  private  con- 
tract, it  was  for  a  shorter  period  than  ten  years,  and  to  the  ease 
of  CoUins,  KO.f  v.  Hv^o  and  Another  (10  C.L.J.  344),  where 
KoTZE,  C.J.,  adopted  the  distinction  proposed  by  Voet 

For  these  reasons  I  concur  in  the  judgment  delivered  by  the 
learned  Chief  Justice. 

Plaintiffs*  Attorneys:  TindaU  &  Mortimer  Defepdants' 
Attorneys :  Lvinnon  ifc  Nixon. 
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1904.    March  22.    WsasEUS,  Mason,  and  Cublewis,  J  J. 

Hfuband  and  wife. — Neeeswriei  supplied  to  w\fe.—Sale  of  movable 
properly  hy  wife. 

Where  the  husband  is  temporarily  absent  from  the  joint  home  the  wife 
is  entitled  to  pledge  his  credit  for  such  things  as  are  necessary  for 
the  upkeep  of  the  household,  and  she  is  also  entitled  to  dispose  of 
the  movable  property  of  the  community  of  small  value  in  order  to 
obtain  such  necessaries. 

The  Roman-Dutch  law  on  this  point  is  founded  on  the  doctrine  that  the 
management  of  the  household  is  in  the  hands  of  the  wife. 

Appeal  from  the  Assistant  Resident  Magistrate  of  Christiana. 

The  respondents  (plaintifib  in  the  court  below)  sued  the 

appellant  for  the  sum  of  £42,  6s.  7d.,  being  the  bahince  of  an 

account  for  goods  supplied  to  the  appellant's  wife  for  the  use  of 

herself  and  family.   The  acoonnt  was  for  a  total  sum  of  £68,  lis.  7d., 

and  ran  from  the  9th  July  to  the  18th  December,  1903.    The  wife 

had  paid  off  a  sum  of  £26,  5a,  consisting  of  £6,  5s.  in  cash,  one 

^v  at  £13,  and  one  heifer  at  £8.    The  account  consisted  of 

various  items,  such  as  groceries,  clothing,  boots,  tobacco,  crockery, 

^K&sQ  sums  of  cash  advanced,  two  gold  rings,  &c    The  defendant 

pWded  that  he  had  never  had  an  open  account  in  any  shop  for 

more  than  £5  a  month ;  that  he  never  had  spent  for  necessaries 

of  life  for  himself  and  family  more  than  £5  a  month,  and  that  he 

had  never  spent  at  plaintiffs'  shop  more  than  £2, 10s.  a  month. 

^^her,  he  pleaded  that  £5  a  month  for  necessaries  was  sufficient, 

and  that  he  had  tendered  to  the  plaintiffs  the  sum  of  £30  in  full 

settlement  of  their  account  as  against  return  of  the  cow  and 

heifer,  which  his  wife  had  no  right  to  sell  to  the  plainliffs.     He 

daitned  m  reconvention  the  return  of  the  cow  and  heifer  or  their 

▼alTie,£40. 

^lom  the  evidence  it  appeared  that  the  defendant  was  a  con- 
ductor in  the  service  of  the  repatriation  department  at  a  salary  of 
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£15  per  month.  He  also  possessed  a  farm,  which  was  mortgaged 
and  from  which  he  derived  no  income,  seventeen  head  of  cattle,  a 
cart  and  horses,  and  some  small  stock.  The  defendant  was  away 
from  home  from  tlie  27th  June,  1903,  to  the  28th  December,  190a 
During  this  time  he  sent  his  wife  £18  in  all.  His  family  couaiflted 
of  four  children,  the  eldest  aged  nine  yeara  The  wife  had  six 
cows,  which  she  milked,  and  made  from  10s.  to  £1  per  month  by 
selling  milk.  During  the  defendant's  absence  his  wife  had  also 
borrowed  a  sum  of  £3,  and  sold  to  one  Maree  a  shot-gun  and  a 
cow  and  calf  for  £27.  The  parties  were  married  in  community 
of  property.  The  defendant  stated  that  on  the  20th  September 
he  had  written  to  the  plaintiffs  not  to  give  any  credit  to  his  wife, 
but  the  plaintiffs  denied  ever  having  received  this  letter. 

The  magistrate  gave  judgment  in  favour  of  the  plaintiflb  for 
the  sum  of  £33,  19s.  Id.  with  costs,  and  dismissed  the  daim  in 
reconvention.  In  his  judgment  he  stated  that  the  questions 
for  him  to  decide  were  : — 

(1)  Had  the  wife  the  right  to  pledge  her  husband's  credit  for 

the  goods  purchased  ? 

(2)  Had  she  the  right  to  dispose  of  the  cattle,  the  property  of 

the  community,  by  way  of  payment  for  a  portion  of 
these  goods  ? 

(3)  Were  the  plaintiflTs  justified  in  supplying  her  with  all  the 

goods  mentioned  in  the  account  ? 
On  the  first  point  he  was  of  opinion  that  the  wife,  living  at 
the  joint  home,  had  the  right  to  purchase  on  credit  necessaries 
for  the  keeping  up  of  that  home.  On  the  second  point  he  held 
that  the  wife  was  entitled  to  dispose  of  the  movable  property 
of  the  community  in  order  to  obtain  the  necessaries  of  life.  On 
the  third  point  he  considered  that  it  was  the  bounden  duty  of 
every  trader  to  carefully  inquire  into  the  circumstances  of  his 
customer  before  giving  unstinted  credit  in  cases  like  the  one 
under  consideration.  The  business  man  should  use  discretion 
and  be  aware  of  how  far  he  could  go,  and  if  he  exceeded  that 
limit  he  did  so  at  his  own  risk.  After  considering  the  status  and 
social  habits  of  tlie  parties,  he  came  to  the  conclusion  that  a  fair 
sum  to  allow  per  month  for  the  support  of  a  woman  in  the 
positioner  tlie  defendant's  wife,  with  four  children  and  servants. 
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^oxdd  be  from  £8  to  £9  per  month,  and  thai  without  the  benefit 

ol  the  husband's  presence  it  would  probably  be  a  little  more. 

TJ]pon  going  closely  into  the  accounts  he  disallowed  such  items  as 

gold  rings,  locket,  cash  advanced,  expensive  gloves  and  other 

nuvterials  which  in  the  case  of  a  woman  whose  husband  was 

naming  a  small  salary,  and  having  regard  to  his  social  status, 

could  not  be  regarded  as  necessaries  of  life.    The  sum  total  of  the 

items  disallowed  was  £8,  Ts.  6d.,  and  deducting  this  from  the 

amount  claimed  the  magistrate  gave  judgment  for  the  balance  of 

£33, 198.  Id. 

de  Waal,  for  the  appellant :  Where  the  wife  has  been  supplied 
with  sufficient  money  to  purchase  the  necessaries  of  life,  she 
cannot  pledge  her  husband's  credit.  Whether  the  trader  knows 
this  or  not  is  immaterial ;  he  supplies  her  at  his  risk ;  see 
Grasmfin  v.  Hoffman  (3  S.C.  224) ;  Coetzee  v.  Higgins  (5  E.D.C. 
352);  Janicm  v.  Wataon  (6  N.L.R.  243);  Montagu  v.  BeTudict 
(3B.&C.631);  SeaUmw.  Benedict  {21ILMV.m)\  note  to  Shirley's 
ieorfmj  Cases,  4th  ed.  p.  31;  JoUy  v.  Rees  (33  LJ.,  C.P, 
IH);  Debenlianh  v.  Mellon  (6  App.  Cas.  24);  Mizen  v.  Pich 
(3M.&W.481). 

[Wessels,  J. :  Our  law  is  clearly  stated  by  Voet  at  23,  2,  46. 
The  management  of  the  household  is  in  the  hands  of  the  wife, 
and  she  can  bind  the  husband  in  purchasing  necessaries  for  the 
household.  In  -England  the  law  is  based  on  the  doctrine  of 
implied  agency,  and  the  husband  can  rebut  the  presumption  of 
agency  by  showing,  for  instance,  that  he  gave  notice  to  the 
tradesmen  not  to  give  credit.] 

According  to  our  law,  too,  the  husband  can  prevent  the  wife 
pledging  his  credit  by  giving  notice ;  see  Grotius,  1,  5,  23. 

[Wessels,  J.:  The  notice  referred  to  is  the  notice  of  the 
judicial  decree.] 

Further,  necessaries  are  such  things  as  may  fairly  be  considered 
essential  to  the  decent  maintenance  and  general  comfort  of  a 
person  in  the  social  position  of  the  wife.  Many  of  the  items  of 
the  account  do  not  fall  under  this,  and  the  quantities  of  those 
which  are'necessaries  are  utterly  unreasonable,  e.g,  60  lbs.  of  sugar 
and  19  Ibe,  of  coflFee  per  month.    The  wife  had  £18  sent  her  by 
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the  husband,  sold  milk  for  lOs.  to  £1  monthly,  and  in  addition 
sold  other  goods  to  the  value  of  £27,  making  a  total  of  £50  for 
little  over  five  months. 

As  regards  the  claim  in  reconvention,  the  wife  heA  absolutely 
no  authority  or  right  to  sell  the  property  of  the  community. 

[Mason,  J. :  Can  the  husband  avoid  the  transaction  withoat 
paying  the  amount  by  which  he  has  benefited  ?] 

I  submit  the  transaction  is  ipao  jure  void ;  see  article  in 
17  C.L.J.  134,  and  the  passage  from  Voet  there  referred  to. 

Oregorowaki,  for  the  respondents  (called  upon  on  the  facts 
only):  The  magistrate  went  carefully  into  the  whole  account. 
He  had  the  parties  before  him,  and  was  best  able  to  decide  the 
circumstances  of  the  family.  The  Court  should  therefore  not 
disturb  his  finding  on  the  account. 

de  Waal,  in  reply. 

Wesseus,  J. :  In  this  case  the  Court  has  to  decide  whether  the 
amount  allowed  to  the  plaintiffs  in  the  court  below  (the  respond- 
ents here)  by  the  magistrate  is  a  correct  amount  There  is  no 
question  about  the  law ;  the  law  is  perfectly  simple :  it  is  stated 
very  clearly  by  Voet  and  by  the  magistrate.  The  ipagistrate 
was  perfectly  correct  as  to  his  law,  that  a  married  woman  is  able 
to  pledge  the  credit  of  her  husband,  either  where  the  husband  is 
living  with  her  or  where  the  husband  is  temporarily  absent  on 
business  or  anything  of  that  kind,  for  such  things  as  are  neces- 
sary for  carrying  on  the  household — for  food  and  for  clothes. 
To  what  extent  she  is  enabled  to  do  that  depends  entirely  upon 
the  customary  expenditure  of  the  family,  their  social  status^  and 
all  those  other  circumstances  that  distinguish  the  expenditure  of 
one  family  from  the  expenditure  of  another  family.  In  this  case 
the  husband  went  away  from  his  wife  and  children.  He  did  not 
leave  them  because  he  wished  to  part  from  his  wife  or  anything 
of  that  kind,  but  his  business  took  him  elsewhere,  and  he  left  his 
wife  on  the  farm.  He  did  not  give  his  wife  a  regular  allowance 
of  so  much  a  month,  and  the  food  that  he  had  told  his  wife  she 
could  get  was  not  available,  because  when  she  wanted'  to  get  th€ 
goods  from  her  brother-in-law  he  said :  "  Youj  husband  has  never 
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paid  me  for  these  goods,  and  I  am  not  going  to  give  you  these 
goods,  at  least  until  your  husband  has  paid  me  for  them."  She 
then  went  to  Cohen  Broa,  who  were  dealers  in  Christiana,  and 
she  pledged  the  credit  of  her  husband  for  various  things  that  she 
bought  there.  Now,  I  must  say  if  I  had  had  to  decide  what 
amount  to  allow  Cohen  Bros,  on  this  account,  as  a  reasonable 
amount  for  a  woman  in  the  station  of  Mrs.  du  Preez,  I  should  not 
have  allowed,  tlie  amount  tliat  hcu^  been  allowed  by  the  magis- 
trate. I  think  the  magistrate  put  far  too  high  a  figure  upon  the 
«xpenditare  of  a  family  of  that  position.  At  the  same  time,  it  is 
very  diflScult  for  us  sitting  here  on  appeal  to  say  exactly  what 
amount  we  ought  to  allow,  and  therefore  we  ought  to  accept, 
more  or  less,  the  amount  suggested  by  the  magistrate.  Now  I 
&idin  the  judgment  of  the  magistrate  he  says  that  a  family  in 
soeh  a  position  would  spend  about  £8  or  £9  per  month,  and 
without  the  benefit  of  the  husband's  presence  it  would  probably 
be  a  little  more.  I  take  it,  therefore,  between  £8  or  £9  would  be 
a  fair  amount,  namely,  an  amount  of  £8,  lOs.  The  exact  number 
of  months  for  which  this  would  run  is  not  quite  clear ;  it  is  some- 
what under  six,  and  somewhat  over  five  months.  However,  I 
think  in  a  case  like  tliis  the  benefit  ought  to  be  given  to  the 
trader,  and  we  ought  to  fix  it  at  six  months.  That  would  be  six 
months  at  £8,  10s.,  which  would  be  an  amount  of  £51 ;  to  the 
extent  of  £51,  therefore,  Cohen  Bros,  were  entitled  to  give  credit 
^the  wife,  and  the  husband  will  be  bound  to  that  extent.  Then 
we  find  that  £5,  Ss.  lias  been  paid  in  cash  ;  that  leaves  an  amount 
of  £46,  ISa  Cohen  Bros.,  therefore,  will  be  entitled  to  get  from 
the  appellant  an  amount  of  £46, 15&  But  we  have  now  to  deal 
with  another  phase  of  the  case :  the  wife  gave  or  sold  to 
Cohen  Bros,  a  cow  and  a  heifer,  for  the  amount  of  £21 — £13  for 
the  oow  and  £8  for  the  heifer.  If  the  husband  is  satisfied  that 
the  value  of  the  cow  and  heifer  was  £21,  then  £21  will  have  to 
be  subtracted  from  £45, 15s.,  and  the  balance,  £24,  158.,  will  be 
the  amount  that  is  due ;  but  if,  on  the  other  hand,  the  husband  is 
of  opinion  that  the  cow  and  heifer  are  worth  more  than  £21,  if 
he  i«  prepared'to  pay  the  £21  he  is-  entitled  to  get  the  cow  and 
heifer  back,  or.  if  he  is  prepared  to  allow  the  £21  to  be  brought 
nil  in  the  account  he  can  claim  the  cow  and  heifer. 
8.-c.'04. 
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The  judgment  of  the  Coart,  tlierefore,  is  that  the  appeUant 
has  to  pay  the  respondents  the  sum  of  £45,  ISs. ;  but  if  he  does 
not  wish  to  reclaim  the  cow  and  heifer,  he  can  satisfy  the 
judgment  by  paying  £24,  15s. 

On  the  question  of  costs : — 

de  Wcud,  for  the  appellant,  submitted  that  he  had  succeeded 
in  reducing  the  amount  of  the  judgment  by  a  substantial  amount, 
viz.,  £9,  and  that  the  appellant  was  thus  entitled  to  the  costs  of 
the  appeal.  He  referred  to  the  case  of  Spruyt  v.  de  Lange 
([1903]  T.S.  277). 

Gregormvshl  submitted  that  the  appeal  had  been  brought 
mainly  on  the  claim  in  reconvention,  and  that  as  appellant  had 
entirely  failed  thereon  he  should  pay  the  costs  of  appeal. 

Wessels,  J.:  With  regard  to  the  costs,  Mr.  de  WnaVs  con- 
tention is  that  he  is  entitled  to  the  costs,  because  he  has  obtained 
a  material  reduction  of  the  amount  that  was  awarded  against 
him  by  the  magistrate.  If  the  matter  stood  there,  and  there 
alone,  I  think  that  his  contention  would  be  quite  correct;  but 
Mr.  Grefforotrski  points  out  that  that  is  not  the  only  question  Mr. 
df  Woal  has  raised  l^etore  the  Court  here.  The  appellant  has 
come  here  also  to  show  that  he  was  entitled  to  get  the  cow  and 
heifer  back  without  paying  anything  for  them.  .  On  that  point 
he  lias  entirely  failed ;  therefore  I  think  that  the  justice  of  the 
case  demands  that  under  the  circumstances  we  should  make  no 
order  as  to  costs  upon  the  appeal.  Of  course,  with  regard  to  the 
costs  in  the  lower  court,  the  appellant  has  to  pay  those. 

Mason  and  Curlewis,  J.J.,  concurred. 

Appellant's  Attorneys :  Rooih  &  Weseela ;  Respondents'  Attor- 
ney :  G.  F,  Mynhardt. 
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1904.    March  23.     Wessels,  Masox,  and  Curlewls,  J.J. 

Arregi, — Ad  Jk*ndmidam  jurUflirfion^m. — Pf*f*f*<pnnnii  not  nififhd  fn,^^ 
Swazifand. 

A  plaintiff  who  is  not  an  hmoln  of  the  Tmnsvaal  ik  not  entitled  to 
arrest  ad  fimdandnm  jm^dictliniem  pi-opc»rty  of  a  fMnffjrinuH 
idtuated  in  the  TranHvaal. 

A*  person  domiciled  in  Swaziland  is  not  an  uicola  of  the  TranHvaal. 

Application  to  set  aside  an*  order  of  arrest  and  a  summons 
by  edict  issued  by  the  respondent. 

On  the  8th  Januaiy,  1903,  the  respondent  obtained  from  H 
judge  in  Chambers  an  order  attaching  a  certain  che^iue  due  to 
the  applicant,  in  the  hands  of  the  American  consul  at  Pretoria, 
in  order  to  found  jurisdiction  in  an  action  wliich  it  desired  to 
institute  against  him,  and  the  respondent  was  at  the  same 
time  given  leave  to  sue  the  applicant  by  edictal  citation.  This 
order  was  granted  ex  puHe,  and  at  the  date  thereof,  as  appeared 
from  the  petition  tiled,  the  applicant  was  domiciled  in  Louren^x) 
Marques,  while  the  respondent  company  was  domiciled  in  Swazi- 
land. The  contract  which  the  action  was  based  upon  was  entered 
into  in  the  year  1899  in  Swaziland,  and  was  also  to  be  performed 
in  that  country.  Moreover,  both  parties  thereto  were  domiciled 
there  at  the  date  of  its  execution.  The  applicant  now  moved  to 
have  the  order  of  attachment  and  the  summons  set  aside  on  the 
ground  that  the  Court  liad  no  jurisdiction  in  the  matter. 

TLndall,  for  the  respondent:  Arrest  of  property  is  in  itself 
sufficient  to  found  jurisdiction.  There  is  nothing  in  this  doctrine 
in  conflict  with  the  underlying  principle  of  jurisdiction.  That 
principle  is  effectiveness  or,  in  other  words,  the  power  of  the 
Court  to  enforce  its  decree.;  see  Story's  Coiijtict  of  Iaixvs,  sec. 
532 ;  Hubcr,'ad  Pandecta§,  5,  1,  3 ;  Voet,  (ul  PandectccSy  2,  1,  1 ; 
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Dicey 's  Conflict  of  Laws',  Introduction.  .  The  Boma«u  law  maxim, 
Actio  sequitur  foruTn  rei,  is  itself  based  on  the  doctrine  of 
effectiveness.  The  doctrine  that  arrest  founds  jurisdiction, 
though  not  known  to  the  Roman  law,  is  not  in  conflict  with 
its  principles  in  regard  to  jurisdiction.  In  the  case  of  Einvxild 
V.  Geinnan  West  African  Co.  (5  S.C.  86)  the  Cape  Supreme 
Court  laid  down  that  it  would  not  grant  an  order  of  arrest 
unless  there  was  present  one  of  the  three  grounds  of  jurisdic- 
tion, namely,  ratio  domicilii,  ratio  rei  sitae,  or  ratio  rei  gestae. 
But  I  submit  these  three  rationes,  though,  the  grounds  most 
frequently  present,  are  not  the  only  grounds  of  jurisdiction. 
Arrest  of  property  situated  here  equally  satisfies  the  test  of 
effectiveness,  and  is  therefore  sufficient  to  give  this  Court 
jurisdiction.  .The  Roman-Dutch  authorities  do  not  lay  down 
that  there  must  be  some  other  ground  of  jurisdiction  before 
the  Court  will  grant  arrest ;  see  Voet,  2,  4,  25 ;  2,  1,  46 ;  van 
Leeuwen's  Commentaries,  5,  7,  1 ;  Story's  Conflict  of  Laws, 
sec.  549.  See  also  Ihtnell  and  Stanhndge  v.  van  d^"  Plank 
(3  Menz.  112);  Beningfield  v.  Gxuirdian  Ass\ii\ince  Co.  (1872, 
Natal  Reports,  54).  In  Scotland,  where  the  doctrine  of  arrest 
applies,  a  non-r&sident  Englishman  can  arrest  property  of  a 
non-resident  American,  and  thus  found  the  jurisdiction  of  Scotch 
courts  no  matter  where  the  locus  contract^is  or  solutionis 
may  be;  see  Paterson's  Compendium  of  English  and  Scotch 
Law,  p.  440.  The  Transvaal  courts  have,  moreover,  held  that 
there  need  not  be  any  ratio  domicUii,  rei  sita£,  or  rei  gestae, 
and  have  thus  not  gone  so  far  as  Eimuald's  case ;  see  Middelvlei 
Black  Reef  Gold  Prospecting  Syndicate  v.  Tucker  (4  Off. 
Rep.  17).  But  they  have  confined  the  right  of  arrest  to  incolae. 
The  right  should  be  afforded  to  peregrini  if  the  doctrine  that 
aiTcst  founds  jurisdiction  is  carried  to  its  logical  conclusion. 
It  was  in  fact  extended  to  peregrini  in  the  case  of  Dunell 
and  Stanbridge  above  quoted.  This  is  the  practice  in  Scot- 
land ;  see  also  Beningfretd's  case,  where  the  Natal  Supreme 
Court  approved  of  the  doctrine.  In  any  case,  even  if  the 
privilege  of  arresf  is  confined  to  incolae,  then  a  party  domiciled 
in  Swaziland  should  have  the  same  rights  as  an  incola  of 
this  country.     The  present  position  of   Swaziland    is    to    be 
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gathered  from  Order  in  C!ouncil  of  the  25th  June,  1903,  and 
OrdinaiiceNo.  13  of  1904. 

WilUamson,  for  the  applicaut,  was  not  called  upon. 

Wessels,  J. :  In  this  ease  the  applicant  is  appearing  before  us 
to  set  aside  the  order  given  by  my  brother  Mason,  attaching  a 
certam  cheque  in  the  hands  of  the  American  consul,  due  to 
Springle,  the  applicant  here,  who  is  domiciled  at  Louren<;o 
^rques.  The  Mercantile  Association  of  Swaziland,  who  was 
the  applicant  before  the  judge  in  Chambers,  is  domiciled  in 
jSirazzIand,  and  not  in  this  country. 

The  first  question  we  have  to  determine  is  whether  the  Swazi- 
land Mercantile  AssociaticHi  is  an  hxcola  of  this  country,  or 
whether  it  can  come  to  this  Court  and  claim  the  privileges  of  an 
incola.    Nothing  has  been  said  by  Mr.  Tindall  which  would  lead 
us  to  believe  that  Swaziland  is  in  any  way  incorporated  in  this 
coantry,  or  that  the  inhabitants  of  Swaziland  have  to  be  regarded 
as  incdae  of  this  colony.    Under  these  circumstances  we  must 
start  with  the  assumption  that  the  Mercantile  Association  of 
Swaziland  is  not  an  incda  of  this  colony.     Springle  i^  clearly,  ou 
affidavit  which  was  not  denied,  not  an  incoUi  of  this  country ;  he 
is  domiciled  at  present  at  Lourenyo  Marques.     But  we  have  the 
fact  here  that  there  is  a  cheque  which  is  due  to  Springle  lying 
with  the  American  consul,  which  is  confessedly  the  property  of 
Springle.     The  question  is  whether  this  Court  can  attach  that 
cheque,  notwithstanding  the  fact  tliat  the  Mercantile  Association 
of  Swaziland  and  Springle  are  neither  of  them  incolae  of  this 
country,  nor  are  they  at  present  found  within  the  jurisdiction  of 
the  country.    Mr.  TindalVs  contention  is  that  so  long  as  the 
Court  can  give  an  effective  order,  or  an  order  which  can  be  carried 
into  effect  by  executing  upon  property  belonging  to  a  person  in 
this  country,  whether  the  owner  of  the  propeiiiy  is  domiciled  in 
this  country  or  not — if,  I  say,  the  Court  can  lay  it.s  hands  upon 
any  such  property,  then  the  Court  can  give  an  effective  order,  and 
being  able  to  give  an  effective  order,  the  Court  has  jurisdiction. 
It  is  rather  a  startling  proposition ;  it  is  not  to  be  found  in  any 
of  onr  authorities. 

Wlicn  wc  go  back  to  the  law  with  regard  to  arrest  wc  find 
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that  this  was  the  poHitiou  of  afBuiu  In  the  procedure  the  courts 
of  Holland  adopted  almost  entirely  the  general  principles  of  tlie 
procedure  of  the  Roman  law.  Tliey  therefore  also  adopted  the 
principle  Actor  sequitur  foram  /^t,  and  there  were  undoubtedly 
exceptions  to  tliat  general  principle  in  Hollandi  but  with  regard 
to  the  exceptions  this  was  the  view  taken  by  the  old  Roman- 
Dutch  lawyers.  I  quote  from  van  Leeuwen  s  translation  of 
Peccius  on  Haiult-opleygen  cnde  Besetten,  In  the  second  chapter 
he  says :  "Arrests  must  be  interpreted  as  strictly  as  possible,  so 
that  they  may,  as  little  as  possible,  come  in  conflict  with  the 
counuon  law "  (that  is,  the  Roman  law).  "  So  that  we  must 
interpret  any  exception  in  this  way,  tliat  we  must  confine  our- 
selves strictly  within  the  limits  of  the  exception.  It  is  a  common 
rule  that  if  thei*e  is  a  custom  of  a  town  or'  of  a  district  which  is 
contrary  to  the  common  law,  it  must  be  very  strictly  interpreted, 
and  everything  that  is  contrary  to  the  common  law  must  be 
construed  narrowly."  We  therefore  have  the  common  rule  of 
the  Roman  law  Actor  Heqaitivr  forum  re.L  We  must  intei-pi-et 
this,  says  Peccius,  as  strictly  as  possible ;  but  he  points  out 
that  in  Holland  an  exception  had  been  engrafted  upon  this 
Roman  rule,  namely,  that  the  people  who  lived  in  Holland, 
merchants  and  others,  were  entitled,  if  they  could,  to  lay  their 
hands  upon  the  property  belonging  to  their  debtora  within  the 
territories,  and  sue  their  debtors  as  if  they  really  were  domiciled 
within  the  jurisdiction.  Then  he  gives  the  reason :  "  The  reason 
of  this  custom  is  in  order  to  save  the  expenses  which  would  be 
incurred  by  incoUie  in  the  pursuit  of  the  debtor,  where  the  costs 
of  the  suit  would  often  exceed  the  value  of  the  original  debt,  and 
the  difficulty  of  proceeding  to  foreign  jmi-ts,  there  to  claim  small 
sums  which  one  would  very  often  rather  lose  than  Uike  all  the 
trouble  of  pui*suing.  And  it  is  better  befoi*ehand  to  make  these 
regulations  rather  than  follow  the  property  afterwards.  We 
must,  therefore,  consider  whether  arrest  must  be  taken  in  tlie 
wide  sense,  or  whether  we  must  take  it  in  its  narrowest  sense." 
And  then  he  goes  on  to  say,  as  I  have  read  before,  that  we  must 
take  it  in  its  narrowest  sense.  So  we  see  here  that  the  ratio  of 
the  whole  law  of  Holland  with  regai-d  to  arrest  is  based  upon  tho 
utility  accruing  to  inhabitants  of  tlic  province  of  Holland,  that  it 
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^w  i\oi  necessary  for  them  to  go  beyond  their  district,  where 
^^  can  find  the  property  within  their  district,  in  order  to  pursue 
fteir  debtors.  This  rule  of  Holland  was  taken  over  by  the  Dutch 
l^ere  in  the  Cape  Colony,  in  South  Africa,  and  it  formed  part  of 
the  law  of  South  Africa,  and,  as  has  been  repeatedly  decided  in 
the  Transvaal,  formed  part  of  the  Transvaal  law. 

The  case  of  Eimvcild  v.  German  West  African  Co,  gives  us 
the  Boman-Dutch  law  as  it  existed  in  Holland,  and  as  it  to-day 
obtaiofl  both  in  the  Cape  and  here,  and  there  it  was  stated  that  a 
foreigner  cannot  sue  a  foreigner  in  regard  to  a  contract  that  has 
not  to  be  performed  within  the  territory,  or  whose  origin  is  not 
from  the  temtory,  and  tliat  is  the  law  we  will  apply  here. 
Here  wo  have  a  pei^grinns  suing  a  [iei^'grinas  with  regard 
to  a  debt  not  contracted  in  this  country,  and  of  which  this 
oouutrj'  m  not  the  place  of  performance.  Under  these  circum- 
stances this  Court  has  no  jurisdiction.  The  application  must  be 
upheld,  and  the  order  of  attachment  set  aside. 

Mason,  J. :  I  concur.  I  agi-ee  that  the  principle  which  has 
been  laid  down  by  my  bi'other  Weshels  has  been  adopted  in  every 
court  in  South  Africa,  and  I  think  it  is  in  accordance  with  Roman- 
Dutch  law. 

CuRLEWis,  J. :  I  concur. 

Applicant  8  Attorneys :  MacintuakA  Kcnucrley  ;  Respondent's 
Attorneys :  Lwsinun  &  Nixon, 
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HUBBARD. 

1904.    Marvk  28.    Innes,  C.J.,  and  Soia>mon  and  Smith,  J. J. 

A6ioriiey,r^A*jreenient  with  company, — Retainer  huttead  of  ordiuary 
charges, — Sharing  fees. 

The  respondent  had  made  an  arrangement  with  a  oompany  by  which 
he  agreed,  in  return  for  a  retaining  fee  of  £300  per  annum,  to 
hold  himself  at  their  disposal  and  to  do  all  their  legal  work.  In 
an  application  by  the  Law  Society,  Urld^  that  though  such  agree- 
ments would  always  be  narrowly  scrutinised,  yet  as  the  facts  dis- 
closed did  not  show  that  the  respondent  either  shared  any  profes- 
sional fees  with  the  company  or  surrendered  his  professional 
independence,  the  Court  would  not  prevent  him  from  continuing 
the  arrangement. 

The  petition  set  out  a  cominunication  from  the  respondent  to 
the  South  African  Trades  Protection  Society,  Ltd.,  which  con- 
tained the  terms  of  an  agreement  between  them  in  the  following 
words :  "  The  society  to  pay  me  a  retaining  fee  of  £300  per 
annum,  in  return  for  which  I  am  to  hold  myself  at  the  disposal 
of  the  society  and  give  my  personal  attention  to  its  legal  work. 
All  costs  earned  by  me  and  received  to  be  my  absolute  property. 
The  society  to  provide  me  with  office  accommodation  for  the 
necessary  conduct  of  my  business  separate  and  distinct  from  the 
genera]  offices  of  the  society."  A  large  portion  of  the  company's 
business  consisted  in  collecting  debts,  and  the  petition  alleged 
that  the  respondent  had  caused  certain  forms  of  letters  of  demand 
to  be  printed  bearing  the  name  of  the  company  and  had  sent  out 
such  letters  of  demand.  In  the  opinion  of  the  Incorporated  Law 
Society  he  had  been  guilty  of  unprofessional  conduct  and  con- 
duct "  contrary  to  the  dignities  and  duties  of  his  office."  In  an 
answering  affidavit  the  respondent  contended  that  the  words  of 
his  contract  did  not  mean  that  ho  had  bound  himself  to  give  all 
his  time  to  the  legal  work  of  the  society,  and  that  the  reasonable 
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meaning  of  the  language  used  wan  that  the  work  of  the  society 
was  so  extensive  that  all  his  time  would  be  employed  in  attend- 
ing to  it.  He  also  did  other  legal  work,  and  all  fees  came  to  him 
for  his  own  use  and  in  no  way  f pr  the  benefit  of  the  company.  In 
support  of  these  statements  an  affidavit  was  filed  by  the  manag- 
ing director  of  the  company.  The  offices,  he  said,  were  merely 
stipulated  for  as  a  matter  of  convenience  as  the  legal  work  of  the 
society  was  large,  and  it  was  to  suit  the  manager  and  himself 
that  he  asked  for  such  offices.  In  regard  to  the  heading  of  the 
letters  of  demand,  he  said  that  the  address  of  the  company  was 
printed  on  them  to  enable  the  parties  addressed  to  find  him,  and 
he  invariably  used  the  same  form  of  demand  in  all  collection 
matters,  and  not  necessarily  in  respect  of  matters  placed  in  his 
hands  by  the  society.  In  reply  the  chairman  of  the  Law  Society 
stated  that  he  believed  that  the  Soutli  African  Trades  Protection 
Society,  Ltd.,  being  a  debt  collecting  agency,  charged  its  cus- 
tomers for  collecting  debts,  and  the  i-espondent  merely  received  a 
SJklary  for  the  legal  work  in  connection  therewith,  whereby  the 
society  benefited  by  the  payment  of  legal  fees  and  charges 
received  by  it  from  its  customers.  The  applicants  also  filed  an 
affidavit  by  a  former  collection  manager  of  the  company  in  re- 
gard to  the  accounts  kept  by  the  company  in  connection  with  the 
agreement  with  the  resppndent.  He  said  that  it  was  arranged 
between  the  respondent  and  the  managing  director  that  the 
legal  costs  earned  by  the  respondent  were  to  pass  through  an 
account  to  be  opened  by  the  company  under  the  head  "legal 
disbursements."  The  costs,  he  stated,  were  sometimes  debited,  to 
the  client,  in  which  case  the  respondent  was  credited  with  the 
costs  and  the  above  account  debited.  To  explain  this  affidavit 
the  respondent,  who  was  in  CJourt,  was  called.  He  repeated  the 
statement  in  his  affidavit  that  he  did  not  share  any  fees  witli  tlic 
company,  and  he  said,  in  regard  to  costs  recovered  in  cases  put 
into  his  hands  by  the  company,  that  he  had  his  bill  of  costs 
taxed,  sent  in  a  debit  note  to  the  company,  and  the  latter  credited 
liim  with  the  amount  of  the  costs,  and  recovered  from  the  prin- 
cipal whom  they  had  introduced  to  the  respondent.  In  regard 
to  the  charges  for  letters  of  dernand  written  by  him,  he  stated 
that  such  charges  were  not  always  recovered  by  the  company. 
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He  left  the  question  of  their  recovery  iu  tlieir  hands :  but  if  these 
costs  were  paid  they  went  to  him,  and  the  company  got  no  share 
iu  them  whatever. 

Greeiilees,  for  the  applicaut^:  The  question  here  is  not  so 
much  one  of  unprofessional  conduct  as  of  unprofessional  practice. 
The  company  retains  the  respondent  to  do  the  work  yf  other 
people.  He  really  shares  fees  M'ith  the  company.  The  5  per 
cent,  commission  for  collection  which  the  company  gets  is  really 
a  professional  charge.  We  have  here  an  unprofessional  body 
interposed  between  attorney  and  client.  The  English  common 
law  was  very  strict  in  its  scrutiny  of  arrangements  of  this  kind ; 
see  In  re  Nexviruin  (30  Beav.  IOC).     Our  own  law  is  the  same. 

Gregoivxvskly  for  the  respondent :  There  is  nothing  unprofes- 
sional in  the  agreement.  As  regards  the  5  per  cent.,  the  respond- 
ent would  not  get  that  in  any  case;  it  is  not  a  professional 
charge,  and  may  be  made  by  any  man  who  collects  debts.  The 
respondent  is  in  a  perfectly  independent  position.  Tha  inter- 
position of  unprofessional  persons  between  attorney  and  client  is 
unavoidable;  it  happens  every  day  in  the  case  of  boards  of 
executors.  The  Law  Society  must  show  clearly  that  thei'c  is 
something  improper  in  this  arrangement. 

Iknes,  C.J. :  The  South  African  Trades  Protection  Society 
is  a  body  which  among  otlier  things  collects  debts  for  its  clients ; 
and  in  order  the  more  conveniently  to  carry  out  tliis  branch 
of  its  business  it  entered  into  an  arrangement  with  the  respond- 
ent, an  attorney  of  this  court,  which  was  embodied  in  a  letter 
of  the  18th  July,  1903,  written  by  him  to  the  society:  "This 
will  place  on  recoixl  my  armngemcnt  with  you  to  act  as  solicitor 
to  the  Soutli  African  Trades  Protection  Society.  The  society 
to  pay  me  a  retaining  fee  of  £300  per  annum,  my  retainer  to 
exist  for  twelve  mouths,  in  return  for  which  I  am  to  hold 
myself  at  the  disposal  of  the  society,  and  give  my  per»onal 
attention  to  its  legal  work.  All  costs  earned  by  me  and  received 
to.  be  my  absolute  property.  The  society  to  provide  me  wtli 
office  accommodation  for  the  necessary  conduct  of  my  business 
separate  and  distinct  from  the  general  offices  of  the  society." 

As  Ihiit  letter  stands  I  cannot  see  that.  uj)on  the  face  of  it,  it 
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is  open  to  objection.     And  I  can  quite  understand  that  when  it 
was  submitted  to  Mr.  Findlay,  the  cliairinan  of  the  Law  Society, 
lie  placed  on   record  his  opinion  tliat  there  was  no  objection 
to  the  an*aiigeuient.     If  a  professional  man  cliooses  to  undertake 
certain  business  fur  a  lump  sum  instead  of  making  his  charges 
item   by  item   ok   they   accrue,   the   question   whether  such   a 
contract  is  one  to  be  counnended,  or  whether  such  a  position 
hi  desirable  from  the  point  of   view  of  professional  etiquette, 
i»   one  on   whicli   opinions   may  possibly   difTer.     But  the  ar- 
rangement does  not  seem  to  me  so  improper  or  luiprofessional 
that   the  Court  would  be  justified  in  taking  exception  to  it. 
IMffei-ent  men  have  different  standards  of  delicacy  in  conduct- 
ing their  bu.«iness.     But   the   Court  will   only  interfere  when 
ail  antingement  is  clearly  improper  and  unprofessional ;  and 
if  the  whole  thing  depended  on  this  letter,  there  would  be  little 
more  to  be  said. 

It  was  only  when  the  affidavit  by  Redpath  was  put  in  that 
additional  light  was  thrown  upon  the  matter,  making  it  appear 
not  c|uite  so  simple  as  it  at  first  seemed.  It  is  now  evident  that 
Hubbard  has  placed  himself  in  a  position,  with  regaid  to  this 
ttcxdety,  which  it  is  not  altogether  desirable  that  a  professional 
uian  should  occupy.  The  relationship  approximates  too  nearly 
to  that  of  employer  and  employed.  At  the  same  time  we  have 
to  ask  oui-sclves  whether  there  is  anything  proved  which  Vould 
justify  the  Court  in  interfering  and  saying  that  the  arrangement 
uiust  be  terminated.  Clearly  it  should  be  narrowly  scrutinised  ; 
of  that  neither  Hubbard  nor  any  one  else  who  enters  into  a 
similar  aiTaugement  can  have  any  right  to  complain.  But  the 
closeist  scrutiny  shows  that  there  are  only  three  iKjints  on  which 
it  i.s  ueccssiuy  to  say  anything. 

The  first  of  these  is  as  to  the  costs  professionally  earned 
by  Hubbard  in  connection  witli  business  put  into  his  hands 
by  the  society,  and  conducted  by  him  in  the  courts.  I  am 
BatiHfied  that  he  does  not  share  those  costs  with  any  one ;  he 
makes  out  his  bill  of  costs,  he  has  it  taxed,  he  sends  in  a 
debit  note  to  the  society,  they  credit  him  with  the  amount  of 
the  costs,  and  they  recover  them  from  the  pi-incipal  whom  they 
liiivc  introduced  to  their  solicitor. 
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In  connection  with  an  arrangement  of  this  kind  there  are 
two  things  to  be  specially  guarded  against :  a  professional  man 
should  not  share  his  fees  with  any  non-professional  person, 
and  he  should  not  surrender  his  professional  independence.  I 
do  not  tliink,  with  regard  to  such  costs  as  have  been  referred 
to,  that  the  respondent  has  shared  his  fees.  I  was  not  satis- 
fied that  he  liad  not  done  so  with  regard  to  letters  of  aemand 
until  he  was  recalled ;  because  I  understood  him  to  say,  when 
he  first  went  into  the  box,  that  he  made  no  charge  for  letters 
of  demand,  and  that  they  were  automatically  compensated  for 
by  his  salary.  If  that  were  so,  there  would  be  ground  for 
holding  that  indirectly  -he  did  allow  the  society  some  benefit 
from  his  fees.  But  the  true  •  facts,  as  afterwards  explained, 
appear  to  be  these :  the  society  does  in  some  cases  recover 
the  costs  of  the  letter  of  demand,  and  sometimes  it  does  not ; 
the  respondent  leaves  it  to  the  society  to  decide  whether  they 
should  be  exacted  or  not;  but  if  the  fee  is  recovered,  he  gets 
it:  the  society  receives  no  share  of  it.  This  is  not  a  position 
in  which  a  professional  man  should  be  very  proud  to  find 
himself.  At  the  same  time,  I  cannot  say  that  it  presents  such 
features  as  would  justify  tlie  interference  of  the  Court. 

The  only  other  point  is  as  to  the  commission ;  undoubtedly 
the  society  retains  the  commission,  but  the  view  I  take  of 
that  is  that  the  commission  is  not  a  professional  fee  in  the 
same  sense  as  the  ordinary  fees  earned  by  an  attorney.  I 
think  when  the  legislature  made  it  lawful  for  an  attorney 
-to  charge  a  commission  of  2|  per  cent,  on  debts  collected,  it 
meant  that  which  an. ordinary  man  who  collects  a  debt  as  a 
matter  of  business  would  be  entitled  to  claim — in  the  absence 
of  agreement,  a  reasonable  remuneration ;  that  an  attorney's 
remuneration  for  such  work  should  be  fixed,  in  all  cases,  at 
2.1  per  cent.  But  I  do  not  think  that  that  fact  constitutes  the 
commission  of  2 J  per  cent  a  professional  fee,  properly  so  called. 
It  is  not  given  for  professional  work,  but  for  ordinary  collect- 
ing; Therefore,  the  fact  that,  the  society  does  retain  tliQ  2^ 
per  cent,  commission  does  not  amount  in.  law  to  a  sharing  of 
professional  fees  by  a  professional  man. 

It  remains  only  to  consider  whether,  under  all  the  circum- 
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stafioes,  tlie  transaction  is  one  by  which  Hubbard  has  parted 
'witli  his  professional  independence.'  That  it  to  a  certain  ex- 
tent impairs  it  is  probable;  but  the  Law  Society  must  prove 
its  case^  and  I  am  not  satisfied  that  the  respondent  has  placed 
liimself  in  such  a  position  that  the  Court  would  be  justified 
in  insisting  that  the  present  arrangement  should  cease,  because 
it  involves  tlie  parting  by  Hubbard  with  his  professional 
i  ndependence. 

That  heing  ao,  I  think  there  can  be  no  order  on  the  petition ; 
but  this  ^as  a  very  proper  matter  for  the  Law  Society  to  bring 
before  the  Court,  and  there  should  be  no  order  as  to  costs. 

Sojjo^o^  and  Smith,  J.J.,  concurred. 
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1904.    March  8, 30.    IxNEs,  C.J.,  and  Wessels  and  CiULEWis,  J.J. 

Maafer  mvd  servatiL — Crimiftal  pi'oceedings /or  ux^ges, — Subsequent  civil 
proceedimjs, — Reajudioata, — Law  No,  13  o/'lSSO,  cop,  6,  sec,  21. 

A  master  was  charged  with  contravention  of  sec.  21  of  cap.  5  of  Law 
No.  13  of  1880  by  unlawfully  withholding  wages  due  to  a  servant. 
That  section  requires  the  magistrate  hearing  the  charge  forthwith 
to  give  jitdgment  for  the  amount  of  wages  which  he  shall  find  doe 
to  such  servant.  During  the  cross-examination  of  the  first  witness 
for  the  prosecution  the  acoused  objected  that  he  could  not  make  a 
proper  defence  as  no  statement  of  account  had  been  prepared. 
The  magistrate  thereupon  without  proceeding  further  dismissed 
the  case.  The  servant  then  brought  a  civil  action  for  the  wages 
due  to  him,  and  to  this  claim  the  master  pleaded  res  j^idieata. 
Ilddy  that  as  a  general  rule  the  servant  choosing  to  avail  himself 
of  the  cheap  machinery  of  sec.  21  to  recover  his  wages  cannot 
afterwards  have  recourse  to  another  magistrate  because  he  feels 
himself  aggrieved  at  the  decision  of  the  first ;  but  that  the  present 
case,  having  been  dismissed  on  the  objection  raised  before  the 
magisti*ate  could  adjudicate  upon  the  merits,  was  not  such  a  hearing 
as  w&s  contemplated  by  sec.  21,  and  that  therefore  the  plea  of  rf* 
judicata  was  bad. 

This  was  an  appeal  from  a  decision  of  the  First  Civil 
Magistrate  of  Johannesburg. 

The  appellant  sued  the  respondent  in  the  coui-t  below  for  the 
sum  of  £83,  being  the  balance  of  wages  due  for  services  rendered 
between  the  19th  March,  1903,  and  the  12th.  August,  1903.  The 
respondent  raised  the  plea  of  r^s  judicata,  and  in  support  of  this 
plea  called  the  Public  Prosecutor,  who  produced  the  records  of 
two  criminal  cases.  From  theae  it  appeared  that  the  respondent, 
B.  Miasewitz,  was  on  the  10th  September,  1003,  charged  before 
the  Assistant  Resident  Magistrate  of  Johannesburg  with  contra-^ 
vention  of  sec.  21  of  cap.  5  of'Law  No.  13  of  1880,  in  that  upon 
the  21st  August,  1903,  he  had  wrongfully  and  unlawfully  failed 
to  pay  J   Schlapilis  the  sum  of  £83,  being  wages  due  to  him, 
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9xA  one  Bakowitz  the  sum  of  £35,  being  wages  due  to  him. 

The  loagistTate,  after  hearing  the  evidence  and  upon  an  objection 

being  made  that  in  the  case  of  Schlapilis  it  was  impossible  to 

defend  as  no  statement  of  account  had  been  prepared,  dismissed 

jbhe  diarge  as  far  as  the  complaint  of  Schlapilis  was  concerned. 

With  reference  to  the  complaint  of  Bakowitz,  the  magistrate  found 

Missewitz  guilty,  and  gave  a  verdict  for  £5.     The  respondent 

Missewitz  was   thereupon  on  the  17th  November,  1903,  again 

charged  before  the  same  magistrate  with  contravention  of  sec.  21 

of  cap.  5  of  Law^  No.  13  of  1880,  in  that  upon  the  30th  August, 

1903,  he  had  wrongfuljy  and  unlawfully  refused  or  neglected  to 

poy  the  sum  of  £83,  being  wages  due  to  one  J.  Schlapilis.     For 

the  defence  the  exception  was  taken  that  the  case  had  already 

f  been  adjudicated  upon  and  dismissed.     The  magistrate  upheld 

this  defence,  and  the  case  was  dismissed 

Upon  these  facts  in  the  civil  case  the  First  Civil  Magistrate 
upheld  the  plea  of  res  judicata  and  dismissed  the  case,  holding 
that  sec  21  of  Law  No.  13  of  1880  empowered  the  magistrate  to 
order  the  [>ayment  of  the  amount  claimed  if  fomid  due,  and  that 
the  proceedings  in  the  two  previous  cases  had  therefore  not  been 
of  a  purely  criminal  nature.  Against  this  decision  the  present 
appeal  was  brought. 

Cdtn,  for  the  appellant :  A  person  is  not  barred  from  bringing 
ciWl  proceedings  by  reason  of  criminal  proceedings  having  taken 
place  {MosteH  v.  Fnller,  Buch.  1875.  p.  23). 

[IxNE-s,  C.J. :  You  nec^d  not  labour  that  point] 
The  proceedings  under  the  Masters  and  Servants  Law  are  of 
a  criminal  nature  ;  see  Jan  v.  Linden  (2  Off.  Rep.  53) ;  Qiieen  v. 
Ji4iM  (7  H.C.G.  253).  In  the  present  instance  the  first  two  cases 
were  purely  criminal ;  the  present  appellant  was  not  a  party  to 
them.  Even  if  those  proceedings  are  considered  as  binding  on 
him,  then  the  decision  in  the  criminal  case  was  only  equivalent 
to  absolution  from  the  instance,  for  the  case  was  dismissed  on  a 
purely  technical  ground,  viz.,  that  no  statement  of  account  was 
produced. 

WUlUiViHon,  for  the  respondent :  In  the  case  of  Jan  v.  Liiulen 
the  master  had  Ijeen  charged  under  see.  29,  whicli  is  a  purely 
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criminal  one.  Sec  21  not  only  erapowera  the  magistrate  ta 
inquire  into  the  question  of  wages  due,  but  it  requires  him  to  do 
so.  The  object  of  Law  No.  13  of  1880  is  to  settle  disputes  as  to 
wages  between  masters  and  servants  speedily  and  summarily ; 
see  per  Dwyer,  J.^  in  Baker  v.  Darmer  (1  S.C.  253),  and  per 
Smith,  J.,  in  Queen  v,  Ilife  (9  S.C.  56).  Substantially  the  com- 
plainant is  a  party  to  the  criminal  proceedings,  at  any  rate  so  far 
as  the  civil  redress  is  concerned. 

[Wesseus,  J. :  Is  the  servant  a  domintie  litis  in  the  criminal 
proceeding  ?] 

He  can  become  so  if  he  likes;  he  could  employ  his  own 
counsel  unde^*  the  Criminal  Procedure  Code. 

[CURLEWis,  J.;  Could  the  magistrate  give  a  verdict  for  more 
than  £100  wages  ?] 

Yes,  certainly,  by  this  special  statutory  provision ;  the  section 
says,  "  for  the  amoubt  of  wages  due." 

[Innes,  C.J.:  Could  the  magistrate  give  costs  against  tlio 
servant  ?] 

I  do  not  think  so,  but  yet  the  verdict  for  wag^  is  of  the 
nature  of  a  civil  proceeding ;  see  per  Maasdorp,  J.,  in  Qtieen  v. 
Erasmusi^  KD.C.  50).  The  objection  that  the  judgment  in  the 
first  c&se  was  of  the  nature  of  absolution  from  the  instance  should 
have  been  taken  in  the  second  case. 

CoAn,  in  reply:  In  the  second  case  the  plea  was  virtually 
autrefois  acquit,  and  had  reference  only  to  the  criminal  charge. 

[Innes,  C. J. :  If  the  magistrate  had.  given  a  vei*dict  for,  say, 
£50,  could  the  master  have  reopened  the  case  ?] 

No ;  but  from  a  civil  point  of  view  the  magistrate  has  given 
no  verdict  in  the  present  case. 

Cur,  adv.  vult 

Posted  (t/lsLVch  30):— 

Innes,  C.J.,  read  the  following  judgment  of  the  Court  by 
Wessels,  J. :  This  is  an  appeal  from  tlie  court  of  the  First  Civil 
Magistrate  of  Johannesburg.  '  The  facts  are  as  follows : — 

(1)  On  the  10th  September,  1903,  the  respondent  was  charged 
under  Law  No.  13  of  1880,  cap.  6,  sec.  21,  with  having  failed  to 
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pay  the  mim  of  £83  due  as  wages  to  the  appellant,  who  is  ad- 
mitted to  have  been  a  servant  in  his  employ. 

(2)  The  magistrate  heard  the  evidenoe-in-ehief  of  the  oom- 
plaiDant ;  during  his  eross-examination  the  attorney  representing 
the  aceased  objected  tliat  he  could  not  defend,  as  no  statement 
had  been  prepared  The  magistrate  upheld  the  'objection.  The 
case  was  not  postponed,  but  apparently  dismissed  at  that  stage. 
There  is  nothing  on  the  record  to  show  that  the  Crown  did  not 
intend  to  call  further  evidence.  Before  Schlapilis'  evidence  was 
ocmduded  the  case  was  dismissed.  The  magistrate  therefore  did 
not  ente»  into  the  merits  of  the  case. 

(3)  On  the  17th  November,  1903,  the  same  complaint  was 
•again  brought  in  the  same  court,  and  again  dismissed  on  a  plea 
equivalent  to  avirtfcHs  cusquit. 

(4)  On  the  25th  January,  1904,  a  civil  action  instituted  by 
the  appellant  (plaintiff  in  the  court  below)  against  the  respondent 
for  the  sum  of  £83  as  balance  of  wages  due  to  the  plaintifT  was 
heard  by  the  first  civil  magistrate. 

(5)  In  this  action  the  defendant  in  the  court  below  (respond- 
ent in  this  court)  pleaded  ?'e9  judicata,  and  in  support  of  this 
plea  he  called  the  Public  Prosecutor,  who  deposed  that  be  knew 
the  parties,  and  that  two  criminal  suits  had  been  brought  against 
the  defendant  for  non-payment  of  the  same  wages.  In  proof  of 
this  he  put  in  the  records  in  the  two  criminal  suits. 

(6)  The  magistrate  found  the  plea  of  res  judicata  a  good  plea» 
and  dianusBed  the  plaintifTs  (appellant's)  summons  with  costs. 

(7)  It  IB  against  this  judgment  of  the  magistrate  that  the 
present  appeal  is  brought 

The  appellant  contends  that  the  criminal  proceedings  can  in 
no  way  be  isaid  to  be  pleaded  as  res  judicata  in  the  civil  suit,  in- 
asmuch as  the  parties  are  noft  the  same.  In  the  criminal  court 
the  Chrown  was  the  one  party  and  the  accused  the  other,  whereas 
in  the  civil  suit  the  appellant  (who  was  no  party  to  the  criminal 
proceeding)  is  the  plaintiff.  The  criminal  suit  was  not  under 
thje  control  of  tbe  appellant,  and  as  he  was  not  the'  dcminus  litiB 
he  cannot  be  said  to  have  been  a  party  to  the  criminal  suit  For 
the  rest  the  appellant  admits  that  the  matter  in  dispute  was  the 
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The  respondent's  contention  is  that  though  in  appearance  the 
parties  are  not  the  same,  they  are  such  in  reality ;  for  where  the 
criminal  law  is  set  in  motion  on  account  of  wages  due,  the  magis- 
trate is  bound  by  the  Law  (No.  13  of  1880,  cap.  5,  sec  21)  to  find 
what  wages  are  due,  and  then  and  there  to  award  such  wages. 
The  complainant  is  the  servant  He  adopts  the  machinery  pro- 
vided in  sec  21  for  the  purpose  both  of  punishing  his  master  and 
of  recovering  his  wages,  and  if  the  Court  awarded  him  no  wages 
he  cannot  proceed  to  a  civil  court  for  the  wages  he  has  failed  to 
obtain  in  the  criminal  court. 

If  we  consider  the  terms  of  sec.  21  we  find  that  when  a 
servant  complains  that  wages  are  due  to  him,  and  he  requests 
that  his  master  shall  be  prosecuted  for  withholding  such  wages, 
then  the  magistrate  who  tries  the  criminal  suit  must  consider 
two  questions :  (1)  Whether  the  master  withheld  wages  without 
reasonable  or  probable  cause ;  and  (2)  what  amount  of  wages  is 
actually  due  to  the  servant. 

He  lAay  find  against  the  master  on  both  points,  or  only  on  the 
latter.  In  any  case,  however,  he  must  determine  then  and  there 
what  wages  are  due,  and  award  these,  if  any,  to  the  servant.  The 
words  of  the  Law  are :  "  He  (the  magistrate)  is  hereby  required 
forthwith  to  give  judgment  for  the  amount  of  wages  which  he 
shall  find  to  be  due  to  such  servant."  It  is  perfectly  clear,  there- 
fore, that  sec  21  does  not  provide  solely  for  a  criminal  pursuit  of 
the  master,  but  it  also  makes  provision  for  giving  the  servant 
then  and  there  his  civil  remedy.  The  facts  necessary  to  deter- 
mine the  criminal  charge  are  the  same  as  those  required  to  deter- 
mine the  civil  liability  of  the  master.  The  Law,  in  fact,  has. 
provided  servants  with  a  cheap  way  of  obtaining  their  wagea. 
Instead  of  servants  instituting  a  suit  and  paying  the  costs  in  case 
of  failure,  the  State  undertakes  to  recover  their  wages  for  them 
and  to  punish  their  masters  i£  they  have  unreasonably  withheld 
such  wages.  The  section  provides,  therefore,  a  mixed  remedy, 
both  criminal  and  civil,  and  if  the  servant  chooses  to  avail  him- 
self of  that  section  he  becomes,  for  the  purposes  of  the  civil 
remedy,  to  all  intents  and  purposes  the  plaintiff.  He  need  not  use 
the  cheap  machinery  of  sec  21  in 'order  to  obtain  his  wages.  He 
may,  if  he  chooses,  sue  for  his  wages  by  an  ordinaiy  civil  action ; 
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bat  if  he  chooees  to*  av&il  himself  of  the  means  of  recovering  his 
wages  given  to  him  by  sec  21,  he  cannot  afterwards  have  recouree 
to  another  magistrate  because  he  feels  aggrieved  at  the  decision 
of  the  first .  He  is,  as  far  as  the  civil  remedy  in  sec.  21  is  con- 
cerned, to  all  intents  and  purposes  the  real  plaintiff,  and  the 
Crown  ad  hoe  is  merely  acting  as  his  agent 

Such  we  take  to  be  the  general  rule ;  but  it  does  not  seem  to 
be  applicable  in  the  present  case,  for  the  following  reasons :  It 
was  the  duty  of  the  magistrate  to  find  what  wages,  if  any,  were 
due,  and  therefore  he  had  to  hear  the  whole  of  the  Crown's  (or 
rather  the  complainant's)  case  before  he  could  adjudicate  upon 
the  merits.  This  he  did  not  do;  he  dismissed  the  case  during 
the  hearing  of  the  first  witness  of  the  Crown,  because  the  accused 
complained  that  he  had  no  statement  which  would  enable  him  to 
duly  cross-examine  the  witness.  This  is  not  such  a  hearing  of 
the  case  as  sec  21  contemplated,  and  therefore  the  result  was 
that  the  question  of  whether  wages  were  due  or  not  was  left 
open. 

The  magistrate  has  not  gone  fully  into  the  question  of 
whether  or  not  wages  were  due  to  the  appellant,  and  upon  that 
point  there  has  been  no  decision.  Inasmuch,  therefore,  as  .this 
question  has  not  been  decided,  we  do  not  think  that  the  plea  of 
res  judicata  has  been  established,  and  therefore  the  appeal  must 
be  upheld  and  the  case  referred  back  to  the  magistrate  for  further 
hearing.  The  appellant  is  entitled  to'  his  costs  of  appeal  and  to 
the  costs  of  the  day  in  the  court  below. 

Appellant's  Attorney :  E.L.Stanley;  Respondent's  Attorney : 
Ih  Levy. 
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MARTIN  AND  McELNEY  v.  SAVORY 

1904.    March  29,  30.    Innss,  CJ.,  and  SMnn  and  Mason,  J.J. 

Purchase  and  $a^. — Suspengive  condUian,-^  Jhrnininm; — Bond  fidi 
pwrehater, 

A  hone  was  sold  by  M  to  R  for  X25  on  condition  that  payment  was 
to  be  made  in  weekly  instalments  of  X5,  the  property  in  the 
animal  not  to  pass  till  the  last  instalment  had  been  paid.  R 
paid  off  XIO,  and  then,  having  sold  the  horse  to  S  for  X20, 
absconded.  S  was  a  hand  fide  purchaser,  and  did  not  know  of 
the  transaction  between  M  and  R.  Hddj  that  no  property  in 
the  horse  had  paased  to  S,  and  that  M  could  therefore  recover 
the  horse  or  its  value  f  rran  S. 

Hdd^  further,  that  there  was  no  privity  of  contract  between  M  and  S» 
and  that  the  latter  could  therefore  not  claim  from  M  the  XIO  paid 
byR. 

This  was  an  appeal  from  the  decision  of  the  Resident  Magis- 
trate of  Middelburg. 

The  appellants  sued  the  respondent  for  the  return  of  a  cer- 
tain horse  or  its  value,  £30,  alleging  that  the  horse  had  been 
sold  on  the  16th  January,  1904,  to  one  Ross  for  £25  by  verbal 
agreement  to  the  effect  that  the  purchase-price  should  be  paid 
in  weekly  instalments  of  £5,  and  that  no  property  in  the 
horse  should  pass  till  the  last  instalment  had  been  paid ;  that 
Ross  had  only  paid  £10,  and  that  therefore  the  plaintifis  were 
entitled  to  recover  the  horse  from  the  defendant  For  the 
defence  the  general  issue  was  pleaded. 

The  magistrate  found  that  the  verbal  agreement  had  been 
proved,  but  he  held  that  the  defendant  was  a  bond  fide  pur- 
chaser from  Ross,  that  the  plaintiflEs  were  to  blame  for  leaving 
the  horse  in  possession  of  Ross  for  such  a  length  of  time,  and 
that  therefore  it  was  not  equitable  or  right  that  the  defend- 
ant should  suffer.  He  accordingly  gave  judgment  for  the 
defendant  with  costs:  Against  this  judgment  the  plaintiffs 
appealed. 

The  facts  appear  sufficiently  from  the  judgment 
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JB006,  for  the  appellants :  The  magistrate  accepted  the  evi- 
dence that  the  sale  to  Ross  was  under  a  suspensive  condition. 
On  those  facts  judgment  should  have  been  given  in  favour 
of  the  plaanii(&;  see  QwvrVs  Trustees  v.  Assignees  of  Liddle 
(3  S.C.  322).    Savory's  position  could  not  be  better  than  that 
of  Boas ;  the  latter  could  not  pass  a  better  right  than  he  him- 
self had ;  see  van  der  Keessel,  Thes.  188,  and  Woolf  v.  Ricliards 
(3  H.C.G.  102).    The  £10  paid  by  Ross  cannot  be  taken  into 
consideration,  as  plaintiflb  are  suing  for  vindication  of  their 
property.    Roes  did  not  transfer  his  personal  right  to  recover 
the  £10  to  Savory ;  see  Voet,  18,   1,  26.    Savory  could  not 
have  completed  the  terms  of  the  confaract  of  sale  subsisting 
between  the  plaintiflb  and  Ross.    The  plaintiffs  are  not  suing 
for  damages,  in  which  case  only  the  £10  mi^t  have  been 
taken  into  account  in  estimating  the  damages. 

Gregaroweki,  for  the  respondent:  There  was  no  clause  in 
tlie  alleged  agreement  that  plaintiffs  would  be  entitled  to  resume 
poeBeesion  of  the  horse  upon  non-payment  of  the  instalments 
on  the  due  date.  The  plaintiffs  could  therefore  only  have 
sued  Roes  for  the  balance  of  the  purchase-price,  and  as  res- 
pondent has  bought  Ross's  rights,  he  can  only  be  sued  for  the 
£15. 

[Innes,  C.J. :  Do  you  seriously  contend  that  the  plaintiffs 
could  sue  the  defendant  for  the  £15  ?  On  what  ground  would 
tiiey  sae  him  ?] 

As  the  cessionary  of  Ross's  rights,  in  the  same  way  as  the 
cefldonary  of  a  lease  can  be  sued  by  the  lessor.  In  any  case 
the  defendant  would  be  entitled  to  claim  the  benefit  of  the 
£10  paid  by  Ross.  He  bought  all  Ross's  rights.  If  a  thing 
18  sold  on  which  there  is  a  valid  pledge,  the  purchaser  gets 
all  the  rights  of  the  seller,  and  has  merely  to  satisfy  the 
pledge.    The  same  principle  applies  here. 

[Inne»,  CJ.  :  If  the  doininium  did  not  pass  to  Rohh,  is 
defendant's  position  better  tlian  his  ?J 

The  £10  is  allocated  to  the  horse ;  the  plaintif&'  rights  against 
the  defendant  are  not  greater  than  against  Ross. 

Farther,  after  the  sale  and  delivery  of  the  horse,  the  plaintifls 
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did  not  insist  on  the  prompt  payment  of  the  instalments.  They 
allowed  Ross  to  fall  into  arrear,  and  must  be  presumed  to  have 
waived  the  suspensive  condition  of  the  sale,  which  would  Uien 
become  a  sale  on  credit,  and  the  dominiium  would  then  have 
passed  to  Ross.  The  same  principle  would  apply  as  in  the  cases 
of  sales  for  cash,  where  delivery  takes  place  without  payment  of 
the  purchase-price,  and  after  the  lapse  of  a  reasonable  time  the 
seller  is  presumed  to  have  waived  his  right  to  cash  payment  and 
to  have  given  credit. 

The  evidence  is  very  confused  and  unsatisfactory ;  it  does  not 
bear  out  the  agreement  as  alleged  in  the  summons.  It  seems  from 
the  magistrate's  reasons  that  the  sale  and  delivery  took  place  at 
some  date  previous  to  the  1 6th  January.  After  this  sale  and 
delivery  the  payment  of  the  purchase-price  was  not  insisted  upon, 
and  the  dominium  passed  to  Ross,  who  could  not  thereafter  by 
the  agreement  of  the  1 6th  January  retransfer  the  dominium  to 
the  plaintiffs.  This  point  should  be  cleared  up,  and  the  case 
referred  back  to  the  magistrate  in  order  that  evidence  may  be 
taken  as  to  the  exact  date  on  which  the  sale  and  delivery  took 
place. 

Roos,  in  reply :  In  each  of  the  cases  cited  the  purchaser  was 
in  aiTear  with  the  instalments,  yet  this  did  not  affect  the  judg- 
ment of  the  Court  The  risk  of  the  purchaser  falling  into  arrear 
would  be  one  of  the  risks  against  which  the  seller  guards  himself 
by  selling  under  a  suspensive  condition. 

All  the  evidence  shows  that  the  date  of  the  agreement  and 
delivery  of  the  horse  was  the  16th  January.  There  is  no  contract 
between  the  defendant  and  the  plaintiffs,  consequently  the  defend- 
ant cannot  have  the  benefit  of  the  £10  paid  by  Ross. 

Innes,  C.J. :  The  appellants  sued  the  respondent  in  the  court 
of  the  Resident  Magistrate  of  Middelburg  for  the  return  of  a 
horse,  or,  alternatively,  for  the  payment  of  £30,  being  its  value. 
It  is  clear  that  the  defendant  Savory  purchased  this  horse  on  the 
18th  February  from  a  man  called  Ross  for  £20.  The  plaintiffs' 
case  was  that  Ross  had  no  power  to  sell  the  horse,  that  he  himself 
had  bought  it  from  them  on  the  16th  January  for  £25,  on  con- 
dition that  the  price  was  to  be  paid  in  weekly  instalments  of  £5, 
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and  that  the  horse  was  not  to  become  the  property  of  Ross  until 
the  last  instalment  had  been  paid.  Ross,  it  was  therefore  con- 
tended, never  obtained  do^ninium  in  the  horse,  and  could  not 
confer  such  dominium  by  sale  or  delivery  to  Savory.  The  onus 
of  establishing  this  was  on  the  plaintiflb,  and  the  Court  has  to 
ooDsider  whether  that  onus  has  been  discharged. 

The  first  point  to  be  decided  is,  When  did  this  sale  to  Ross 
take  place,  and  what  were  its  terms  ?  Upon  that  the  whole  case 
tarns.  The  evidence  is  somewhat  confusing,  but  I  think  there 
can  be  no  doubt  that  the  sale  took  place  on  the  16th  January, 
1904.  It  appears  that  on  the  2eth  December,  1903,  Ross  had 
bought  from  the  plaintifSs  a  certain  mare  and  foal,  and  he  had 
signed  a  document  on  that  day  purporting  to  be  a  kind  of  receipt 
for  the  animals.  The  document  read  as  follows :  "  Received  from 
R.  S.  Martin  a  bay  mare  and  foal  for  £32, 10s.  I  promise  to  pay 
him  this  amount  on  the  15th  January,  1904"  Refold  January, 
1904,  the  mare  and  foal  became  injured,  and  when  the  time 
arrived  actually  to  take  possession  of  them  and  to  pay  the 
purchase-price  Roes  did  not  accept  the  animals  owing  to  the 
injury  which  they  had  sustained.  It  was  then  agreed  between 
the  parties,  on  the  16th  January,  that  instead  of  taking  the  mare 
and  foal  Ross  shotild  accept  a  bay  pony,  which  is  the  subject  of 
the  present  dispute.  Thereupon  a  Captain  Johnson  appears  to 
have  taken  some  part  in  the  transaction,  which  is  not  very  clear 
from  the  evidence ;  but  he  seems  to  have  had  money  due  to  Ross 
in  his  hands,  and  it  was  from  this  money  that  the  latter  was  to 
pay  the  purchase-price.  The  parties  handed  the  document  of  the 
26th  December  to  Johnson,  and  he  made  certain  alterations ;  he 
altered  the  words  "  mare  and  foal "  into  "  bay  pony,"  and  the 
purehase-price  from  £32,  10s.  to  £25,  and  his  alterations  were 
initialled  by  Ross. 

What  was  the  effect  of  the  document  so  altered  and  initialled  ? 
To  my  mmd  it  amounted  to  nothing  more  than  a  receipt  for  the 
pony;  because  the  last  words,  "  I  promise  to  pay  this  on  the  15th 
January,  1904,"  were  meaningless,  the  document  having  been 
signed  on  the  16th  January,  the  day  after  the  date  to  which  the 
promise  to  pay  refers.  Therefore,  the  last  words  mupt  be  dis- 
'  carded,  and  the  document  only  amounts  to  an  ocknowledgiueut 
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by  RosB  that  he  liad  received  the  bay  pony  from  Martin.  It 
contained  no  contract  between  Martin  and  Roes.  I  am  satisfied 
from  the  evidence  that  the  real  terms  of  the  sale  were  verbally 
agreed  upon.  I  did  not  understand  Mr.  Gregorowski  seriously  to 
contest  that  proposition.  On  the  oontrr.Ty,  his  argument  on  this 
part  of  the  case  was  that  the  date  of  the  contract  was  not  at  all 
clear,  that  it  was  concluded  much  earlier  than  the  16th  January, 
but  tliat  it  was  a  verbal  contract  I  think  also  that  the  contract 
was  verbal,  but  I  think  its  terms  are  clearly  proved  from  the  evi- 
dence to  have  been  that  the*claminium  of  the  horse  should  not 
pass  to  Ross  until  all  the  weekly  instalments  had  been  paid.  The 
evidence  of  Martin  himself — one  of  the  plaintiffs,  and  therefore- 
an  interested  party-— is  clear  upon  the  point.  [His  lordship  read 
an  extract}.  Then  McDonald,  who  was  a  clerk  in  the  Com- 
missioner of  Lands  Of&ce,  an  impartial  witness,  who  knew  the 
parties,  says  this :  .[his  lordship  read  the  evidence].  Johnson,  on 
being  recalled,  corroborated  the  above  testimony  to  this  extent^ 
that  the  purchase-price  was  to  be  paid  in  instalments  of  £5  a 
week.  Savory,  of  course,  could  give  no  evidence  to  the  contrary ; 
he  knew  nothing  of  the  original  arrangement  between  the  appel- 
lants and  Ross.  Therefore  the  evidence  for  tiie  plaintiffii  on  this 
part  of  the  case  is  uncontradicted,  and  the  magistrate  believed 
it ;  for  in  his  judgment  he  says  this :  ''  Tiie  same  day  " — ^that  is, 
the  16th  January — '*  according  to  the  evidence,  a  verbal  agree- 
ment was  come  to,  to  the  effect  that  Ross  was  to  pay  £5  at  a 
time,  in  weekly  instalments,  until  he  had  paid  £25,  when  he 
became  absolute  owner  of  the  horse ;  but  until  then  it  was  to 
remain  the  property  of  the  plaintiflb." 

The  magistrate  having  found  these  facts,  proceeded  at  con- 
siderable length  to  state  reasons  why  in  his  opinion  it  was  not 
equitable  and  right  that  Savory  should  suffer,  he  having  acted 
perfectly  bund  fide.  He  also  held  that  Uie  appellants  were  to 
bUme  in  dealing  with  a  man  like  Ross,  who  was  not  to  be 
trusted.  Now,  from  an  equitable  standpoint  there  is  something 
to  be  said  for  those  views ;  but  they  are  not  law.  That  is  where 
the  magistrate  went  wrong.  Upon  the  facts  which  I  have  endea- 
voured to  state  it  is  quite  dear,  upon  the  authority  of  Quirk  v. 
Liddte,  and  the  cases  wliich  followed  that  decision  in  the  Cape 
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Colony — and  I  understftnd  the  principle  to  be  recognised  in  this 
eoart— that  there  was  a  suspensive  condition  attached  to  the  con- 
tract of  sale,  which  had  the  effect  of  4>reventing  the  dominium 
passing  to  the  purchaser  until  all  the  instalments  had  been  paid. 
It  that  be  so,  Ross  did  not  acquire  the  dominitim,  and  he  could 
not  pass  it  to  Savory.     But  Mr.  Oregorowski  urged  that  the 
pUuntifis  had  allowed  the  instalments  to  fall  in  arrear,  and  they 
mnrt  therefore  be  held  to  have  intended  to  give  credit    I  do  not 
think  that  that  is  so.    Look  at  the  facta    At  £5  a  week  it  would 
take  five  weeks  to  pay  £25 ;  the  contract  was  on  the  16th  January ; 
therefore,  nntil  the  20th  February  arrived  the  last  instalment 
would  not  be  due.    Savory  bought  before  that  time ;  he  purchased 
on  the  18th  Februiuy,  when  the  contract  was  still  running  and 
the  last  instalment  had  not  become  due.    Even  although  the 
other  instalments  were  in  arrear,  I  do  not  think  that  the  rule 
which  has  been  laid  down  as  applicable  in  cases  of  sale  for  cash 
can  apply  in  a  case  of  this  kind.    Tlie  Court  has  held  that  where 
a  sale  is  for  cash,  the  fact  that  the  article  had  been  delivered  by 
the  seller  and  allowed  to  remain  for  a  considerable  time  in  the 
hands  of  the  buyer  without  anything  further  being  done  would 
opeiate  as  presumptive  proof  that  credit  had  been  given,  and  that 
the  terms  of  the  original  contract  had  been  waived.     But  that  is 
tM)t8o  here.    In  this  case  there  is  an  express  agreement  that  the 
iomimum  shall  be  retained  under  certain  conditions,  and  until 
^agreement  has  been  clearly  abandoned  by  the  party  entitled 
to  insist  upon  it,  it  seems  to  me  that  it  stands.    If  that  were  not 
80  the  decisions  already  referred  to  would  be  meaningless.    Take 
the  ease  jot  Quirk  v.  Liddle,  for  instance.    There  the  goods  sold 
consisted  of  furniture ;  they  were  delivered,  and  the  agreement 
was  that  the  property  should  not  pass  until  certain  bills  at  six, 
i^ine,  and  twelve  months  had  been  signed  and  had  been  paid. 
^ow  in  that  case  not  a  single  instalment  of  the  purchase-price 
h^  been  paid,  and  a  year  had  elapsed.    Not  only  had  no  instal- 
ments been  paid,  but  not  a  single  bill  lutd  been  signed ;  yet  the 
Court  held,  after  exhaustive  inquiry  into  the  authorities,  that  the 
suspensive  condition  operated  to  retain  the  dominium  in  the 
saDer.    That  was  a  much  stronger  and  more  extreme  case  than 
tbe  preaent  cue. 
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Mr.  Gregorawaki  further  contended  that  Savory  had  bought 
Ross's  rights,  which  were  to  retain  the  horse  on  payment  of  £15  ; 
that  Savory  had  not  simply  ptirchased  the  horse ;  he  had  bought 
all  Ross's  personal  rights  in  the  horse.  The  reply  to  that  is  this 
— ^that  there  was  no  sueh  contract  Savory  did  not  buy  certain 
personal  rights;  he  bought  a  horse.  He  did  not  know  of  any 
rights,  and  no  jura-  in  peraonam  which  Ross  might  have  had 
were  ceded  by  him  or  passed  to  Savory.  There  was  no  privity 
of  contract  between  Martin  and  McElney  and  Savory.  The  only 
subject  of  the  contract  between  Savory  and  Ross  was  this  horse. 
If  Ross  had  acquired  the  ownership  in  the  horse,  then  he  trans- 
ferred the  dominiumi  by  handing  it  to  Savory ;  if  he  had  not,  he 
did  not  so  transfer  it.  In  my  opinion  he  had  not  the  ownership 
or  the  right  to  sell,  and  therefore  the  dominium  did  not  pass. 

It  was  argued,  lastly,  that  the  sale  must  have  taken  place 
some  time  before,  because  Ross  had  been  in  possession  of  the 
horse  for  two  months  before  the  sale,  and  Mr.  Gregortmrnki  wished 
us  to  refer  the  ca^  to  the  magistrate  to  have  that  point  cleared 
up.  There  is  not  a  single  point  in  the  evidence  to  justify  the 
magistrate's  finding  that  the  horse  had  been  in  Ross's  possession 
as  purchaser  for  two  months.  One  of  the  parties  (Martin)  said 
that  the  horse  had  been  lent  to  Ross  before  the  sale ;  but  the  fact 
that  it  was  so  lent  can  have  no  legal  effect  upon  the  consequences 
of  the  conditions  of  sale  which  I  have  stated.  The  consequences 
of  those  conditions  are  that  the  dominiumdid  not  pass  to  Ross, 
and  therefore  Ross  could  not  pass  it  to  SaVory.  The  plaintiffs, 
Martin  and  McElney,  may  have  to  account  to  Ross  for  the  £10 ; 
but,  as  I  pointed  out,  there  is  no  privity  of  contract  between  the 
plaintiffs  and  Slavory.  Savory  may  have  an  action  against  Ross, 
but  he  can  have  no  action  against  Martin  and  McElney. 

That  being  so,  I  think  the  judgment  of  the  magistrate  was 
wrong.     The  appeal  must  be  allowed  and  judgment  entered  for 
^the  plaintiffs — defendant  to  deliver  the  horse,  or  in  the  alterna- 
tive to  pay  £30,  its  value,  with  costs  in  the  court  below  and  in 
this  court. 

Smith  and  Mason,  J.J.,  concurred. 

Appellants'  Attorneys :  StegToann,  Esaelen  <fc  Koos;  Respond- 
ent's Attorneys :  Rooth  &  Wea^la, 
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1903,  November  16 ;   1904,  March  31.    Innes,  C.J.,  and 
Solomon  and  Mason,  J.J. 

CcntraeUs, — Cofisideration, — Causa, — Construction, 

According  to  Roman-Dutch  law  every  agreement  not  manifestly  im- 
XKWBible,  made  deliberately  and  aerioiutly  by  persons  capable  of 
contracting,  and  having  a  ground  or  reason  whiph  is  not  immoral 
or  forbidden  by  law,  may  be  enforced  by  action — subject  to  any 
bpoeial  legal  defences  which  nuiy  arise  in  particular  cases. 

Oonsideratioii  in  the  sense  of  the  English  law  is  therefore  not  essentia] 
to  a  bmding  contract  under  Roman-Dutch  law. 

Appeal  from  a  judgment  of  the  Witwatersrand  High  Court. 

The  respondent  (plaintiff  in  the  court  below)  sued  the  appel- 
lant for  the  Hum  of  £7500,  less  £150  paid  on  account,  under  a 
vrritten  coutract  and  letter  of  guarantee,  both  dated  the  10th 
October,  1901.  Brihtowe,  J.,  after  hearing  the  evidence  and 
argaments  gave  judgment  in  favour  of  the  plaintiff  for  the 
cunount  claimed  with  costa  Against  that  decision  the  defendant 
appealed. 

The  material  facts  appear  suflSciently  from  the  report  of  the 
case  in  the  court  below  (see  [1903]  T.H.  359),  and  from  the  judg- 
ments delivered  on  the  appeal. 

Leonard,  K.C,  (with  him  Said  Solomon),  for  the  appellant: 
The  first  question  is,  What  is  the  meaning  of  this  so-called  letter 
of  guarantee  ?    If  Rood  merely  passed  the  option  on,  how  could 
he  stipulate  for  a  minimum  profit  of  £7500  ?    The  property  is 
the  farm,  and  dealing  with  the  property  is  alienating  it  (see  Car- 
lewis  V.  Carlis,  15  C.LJ.  38).     It  is  clear  that  the  parties  con- 
templated some  success  out  of  the  sale.     The  condition  precedent 
in   the  gaarantee  is  some  dealing  with  the  property.     Rood's 
action  was  not  a  dealing  with  the  property ;  it  was  only  a  deal- 
inff  with  the  rights  under  the  contract,  and  these  rights  included 
the  farther  right  of  dealing  with  the  property. 
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Secondly,  it  is  evident  that  the  gnanuitee  was  given  after  tbe 
contract  had  been  duly  concluded ;  apart  from  the  evidence  the 
documents  themselves  show  this.  The  guarantee  can  thus  not 
be  held  sufficient  to  found  9x1  action  in  the  absence  of  considera- 
tion. I  doubt  whether  there  is  a  single  authority  which  lays 
down  that  a  mere  promise  is  sufficient  to  found  an  action ;  see 
Muhlenibruck,  vol.  2,  sec&  342-344.  The  whole  form  of  modem 
jurisprudence  has  undergone  a  change — the  natural  change  from 
form  to  substance.  The  law  is  kud  down  that  any  pact  with 
cauaa  gives  rise  to  an  action,  and  the  real  question  is — What  is 
causa  t  See  Voet,  2, 14,  9 ;  Kotz^'s  Note  to  van  Leetiwen,  voL  2, 
p.  28 ;  Pollock's  Caittracts,  5th  ed.  p.  133 ;  per  de  Villiebh,  CJ., 
in  Tradesman's  Benefit  Society  v.  dn  Preez  (5  S.C.  269X  This  is 
not  a  donation ;  it  is  a  contract  according  to  respondent's  conten- 
tion. In  determining  what  cauaa  is  mere  motive  is  excluded, 
as  appears  from  the  fact  that  naturales  oUigationes  do  not  give 
rise  to  an  action.  So  also  the  very  fact  of  placing  the  doctrine  of 
donatio  on  a  different  footing,  and  circumscribing  it  by  the  pro- 
visions re  registration,  shows  that  all  other  contracts  require  some 
qwidproquo;  in  other  words,  that  causa  is  nothing  else  than 
the  English  consideration.  In  considering  the  history  of  the  sub- 
ject it  must  be  remembered  that  Grotius  wrote  as  far  back  as 
1619.  The  guarantee  in  this  case  is  no  pactum  adjectum  ;  see 
this  question  discussed  by  Muhlenbruck  in  vol.  2,  sec.  345. 

C.  Ward  (with  him  Laiie),  for  the  respondent:  Tbe  whole 
intention  of  the  parties  was  the  sale  of  the  option,  to  which 
WaUach  attached  considerable  importance.  The  contract  no- 
where speaks  of  the  sale  of  the  farm.  Besides,  Rood  has  sold 
not  only  the  option,  but  also  his  rights  to  profits  under  that 
option.     He  has  divested  himself  of  all  bis  righta 

Further,  the  learned  judge  finds  that  the  contract  did  not 
truly  represent  the  intention  of  the  parties,  and  that  they  recti- 
fied it  by  the  letter  of  guarantee.  On  the  evidence  this  finding 
is  borne  out,  and  the  question  of  consideration  therefore  does  not 
arise.  If  the  question  of  consideration  does  arise,  the  Court 
should  not  be  guided  by  the  English  doctrine  of  consideration. 
In  the  present  case  there  was  mutuality  between  the  parties, 
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«Dd  that  18'  saffident  eavMi.  The  Engliah  oonsideratioii  is  no 
part  of  our  law.  The  first  South  African  case  in  which  it  was 
applied  was  AlexaruUsr  v.  Perry  (Buch  1874,  p.  59),  followed  in 
Malan  v.  Secretan  (Foord,  94).  The  passage  in  the  Censura 
Forenais  (1,  4,  4,  2),  referred  to  by  the  Chief  Justice  of  the 
Cape  Colony,  shows  that  a  nude  pact,  though  it  may  not  be  a 
formal  promise,  is  distinguished  from  an  idle  promise.  In  Pothier 
on  Obligations  (1, 1, 1)  a  pact  is  defined,  and  the  same  distinction 
is  dra¥n:i.  There  is  sufficient  canaa  if  the  pact  is  in  the  form  of 
a  solemn  promise  which  the  parties  intend  to  be  binding.  Voet 
(2, 14, 9)  states  the  law  in  the  same  way.  Pollock  (on  Contraets, 
note  E)  discusses  the  difference  between  the  English  and  French 
doctrines  as  to  consideration  and  cauao.  One  cannot  imagine  a 
ease  where  there  is  no  consideration  which  does  not  fall  under 
one  or  other  of  the  four  innominate  contracts.  The  English 
doctrine,of  consideration  has  led  to  many  absurdities ;  see  Evans' 
Pothier,  voL  2,  appendix  2,  p.  20.  In  all  the  authorities  quoted 
by  Mr.  Kotz6  it  will  be  seen  that  the  thing  looked  at  is  good 
faith.  If  that  is  so,  what  object  could  there  be  in  saying  that 
eauea  is  equivalent  to  consideration  ?  In  the  cases  reported  in 
Menzies  there  was  no  consideration;  see  also  Coren's  Observations, 
Na  13,  sec.  5.  In  the  present  case  there  is  a  solemn  promise,  and 
it  must  be  held  to  be  binding. 

Leonard,  in  reply :  To  push  the  respondent's  contention  to  its 
logical  conclusion,  caiusa  would  mean  nothing  more  than  some 
serious  intent.  That  is  not  the  sense  in  which  Voet  uses  the 
term.  Voet  says  in  14, 2, 9,  that  the  causa  cM^eiidi  should  either 
be  expressed  or  proved. 

Cur.  adv.  vuU. 

Postea  (March  31, 1904):— 

Inkes,  CJ.  :  The  respondent  in  this  matter  sued  the  appel- 
lant in  the  High  Court  for  the  sum  of  £7500,  less  £150  paid 
on  account.  The  .Court  awarded  the  full  amount  of  the  daim. 
The  action  was  grounded  upon  two  documents.  In  August, 
1901,  the  respondent  had  acquired  from  the  owner  of  the  farm 
Narmandien,  in  the  Orange  River  CqLoay,  the  exclusive  rig^ 
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to  prospect  and  mine  for  diamonds,  gold,  and  other  stones  and 
minerals,  whether  precious  or  base,  for  a  defined  period  of  twelve 
months,  with  an  option  of  purchase  at  any  time  during  its 
currency  for  £30,000.  Normandien  adjoined  a  farm  upon  which 
an  established  diamond  mine  was  then  being  worked,  and  the 
prospecting  concession  might  fairly  have  been  regarded  as  a 
valuable  one.  On  the  10th  October,  1901,  by  a  notarially 
executed  agreement,  Wallach  ceded  to  Rood,  for  the  sum  of  £300, 
one-half  share  of  his  interest.  The  agreement  conferred  upon 
Rood  the  exclusive  power  of  dealing  with  the  rights  of  both 
parties  under  the  Normandien  contract  "  by  way  of  cession,  sale, 
flotation,  or  dLspasal  otherwise,"  on  such  terms  and  conditions  as 
he  might  deem  fit.  All  expenses  were  to  be  equally  borne,  and 
"all  profits  of  whatever  nature  accruing  by  the  cession,  sale, 
flotation,  or  disposal  otherwise  of  the  rights  under  the  said  con- 
tract" were  to  be  equally  shared.  After  this  agreement  had 
been  executed,  though  upon  the  same  day,  further  negotiations 
took  place  between  the  parties,  which  resulted  in  a  letter  being 
addra<wed  by  Hood  to  Wallach  in  the  following  terms : — 

"  Ee  Contract  *  Normandien.' 
"  With  reference  to  the  contract  this  day  entered  into  between  us 
regarding  above  farm,  I  hereby  guarantee  and  undertake  Miat  in  the 
event  of  sale  or  otherwise,  as  mentioned  in  paragraph  4  thereof,  your 
share  of  the  profits  will  be  not  less  than  £7500 ;  which  sum  at  least  I 
undertake  to  pay  you  should  I  be  successful  in  dealing  with  the  property. 
You  will  in  any  case  be  entitled  to  a  full  half  of  idl  profits  that  may 
accrue,  but  not  less  than  the  above  sum." 

It  is  admitted  that  this  letter  was  written  by  Rood,  and  was 
received  and  accepted  by  Wallach  as  embodying  an  arrangement 
come  to  by  them ;  and,  in  my  opinion,  the  evidence  shows  that 
that  arrangement  was  only  arrived  at  after  the  notarial  agreement 
had  been  concluded,  and  the  legal  position  of  the  parties  there- 
under had  been  fixed. 

The  respondent  founded  his  case  in  the  court  below  on  the 
two  documents  to  which  I  have  referred,  and  he  maintained  that 
the  appellant  had  so  dealt  with  their  joint  rights  under  the 
Normandien  contract  as  to  impose  upon  hiin  a  liability  to  pay  - 
the  ^  sum  .of  £7500  in  terms  of  his  letter."    The  manner  jn  which 
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Kood  had  dealt  with  the  Normandien  concession  appeared  from 
oertun  two  notarial  agreements.  The  first  of  these  was  executed 
on  the  10th  February,  1902,  between  himself  and  one  Bailey, 
who  acted  in  the  matter  on  behalf  of  a  company  then  about  to 
be  formed  (the  Witwatersrand  Land  and  Exploration  Co.).  The 
effisct  of  it  was  that  Rood  undertook  to  transfer  and  make  over 
to  the  company  when  registered  certain  farms  and  certain  option 
contractB— «mong  which  latter  the  one  over  Normandien  was  in- 
elnded— for  consideration,  which  included  a  refund  with  interest 
of  the  coflt  and  expenses  connected  with  the  acquisition  of  the 
aRsetH,  and  20  per  cent  of  all  profits  realised  by  the  company  in 
respect  of  the  same.  There  were  other  advantages  secured  to 
Rood  by  the  agreement,  but  it  is  not  necessary  to  set  them  out. 
Fifty  per  cent  of  the  cost,  interest,  and  expenses  was  to  be  paid 
in  cash  (£25,000  thereof  on  the  signing  of  the  agreement),  and 
the  remiunder  in  shares  of  the  company. 

Then  followed  an  agreement  made  with  the  company  on  the 
30th  December,  1902.  In  terms  of  that  document  Rood  formally 
ceded  and  transferred  to  the  company  the  whole  of  his  own  and 
Wallach's  interest  in  the  Normandien  contract  for  the  sum  of 
£311,  11a  4cL,  plus  20  per  cent,  of  the  profits  tealised  by  the 
company  in  respect  thereof,  which  latter  amount  was  valued  by 
the  parties  at  £62,  6s.  3d,  or  exactly  one-fifth  of  the  first-men- 
tioned sum.  There  was  a  further  agreement  come  to  with  the 
company  on  the '26th  February,  1903,  by  which  Rood  commuted 
the  20  per  cent  of  profits  due  to  him  by  the  company  on  all 
the  assets  taken  over  by  it,  but  it  is  not  necessary  here  to 
state  its  term&  Indeed,  the  relevant  facta  of  the  case  have  been 
so  fully  and  so  clearly  set  out  by  Mr.  Justice  Bristowe  that  I 
do  not  propose  to  refer  to  them  with  any  further  particularity 
than  is  required  to  indicate  the  reasons  for  the  conclusions  at 
which  I  have  arrived. 

The  appellant  raised  several  defences  to  the  respondent's 
claun;  but  it  is  only  necessary  to  deal  with  two  of  them, 
hecauae  two  alone  were  urged  in  this  court.  At  the  hearing  of 
the  appeal  counsel  for  Rood,  abandoning,  as  I  think  wisely,  any 
other  contention  raised  in  the  High  Court,  confined  his  argument 
to,  and  rested  his  case  upon,  two  points  only.  '  First,  what  wa*- 
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the  tme  meaning  and  effect  of  the  letter  of  guarantee?  and, 
second,  if  it  bore  the  meaning  placed  upon  it  in  the  court  below, 
was  the  undertaking  which  it  embodied  enforceable  in  the 
absence  of  consideration  ? 

With  regard  to  the  first  of  these  questions,  it  was  argued  that 
the  actual  promise  to  pay  £7500  contained  in  the  letter  was  con- 
ditional upon  Rood's  being  successful-  in  dealing  mth  the  pro- 
perty ;  that  the  property  meant  the  farm  ;  that  the  parties 
contemplated  the  making  of  profits  by  dealing  with  the  farm,  not 
by  disposing  of  the  option  and  prospecting  rights ;  and  that  until 
the  farm  had  been  dealt  with  no  obligation  rested  upon  Rood  to 
pay  the  amount  mentioned  in  his  letter  of  guarantee. 

I  cannot  agree  with  that  contention.  The  letter  must  be 
read  in  connection  with  the  contract  to  which  it  refers,  and  so 
read  it  clearly  contains  a  guarantee  that  in  the  event  of  the 
*'  cession,  sale,  fiotation,  or  disposal  otherwise,"  not  of  the  farm, 
but  of  the  rights  under  the  contract,  then  Wallach's  share  of  the 
profits  should  be  not  less  than  £7500.  The  words  containing 
that  guarantee  on  Rood's  part  are  unambiguous  and  capable  of 
only  one  interpretation,  and  the  fact  that  they  are  followed  by  a 
sentence  containing  an  undertaking  to  pay  the  above  sum  in 
case  of  a  successful  dealing  with  the  property  cannot,  alter  the 
plain  meaning  of  the  guarantee.  It  could  never  have  been 
intended  that  the  guarantee  should  be  binding  in  one  event, 
and  the  obligation  to  pay  money  under  it  be  only  binding  in 
another ;  or  that  Rood  could,  by  disposing  of  all  option  rights 
in  manner  clearly  contemplated  by  the  contract,  place  it  out  of 
his  power  to  deal  with  the  property  himself,  and  thus  escape  all 
liability  under  the  letter  of  guarantee.  The  letter  must,  if  pos- 
sible, be  so  read  as  to  be  consistent  with  itself,  and  if  the  word 
"  property  "  be  taken  as  having  been  somewhat  loosely  used  to 
describe  the  rights  secured  under  the  contract,  and  not  the  farm 
which  was  affected  by  those  rights,  any  apparent  conflict  between 
one  part  of  the  letter  and  another  at  once  vanishes. 

The  case  of  Curleivia  v.  Carlis  (15  C.LJ.  38),  decided  by 
the  late  High  Court,  and  quoted  during  the  argument,  is  not  iQ 
point  ;i)ecause  the  contract  in  that  case  dealt  with  the  disposal 
of  claims,*  and  not  at  all  with  the  disposal  of  contractual  rights. 
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li  ivw  further  urged  that  Rood  oould  never  have  intended  to 
\Hnd  bimaelf  to  pay  so  large  a  sum'  of  money  in  case  of  a  dis- 
posal merely  of  the  prospecting  and  option  fights  under  the 
ooniract,  and  that  the  result  of  holding  that  he  did  would  be 
inequitable.    But  the  signatory  to  a  written  docament  most  be 
held  to  have  intended  to-  mean  what  the  document  says,  whether 
the  lesolt  be  hard  or  not.    Moreover,  it  is  impossible  from  the 
evidance  before  the  CSourt  to  judge  how  Bood's  contract  with 
the  company  worked  out    If  he  did  not  intend  to  conceal  the 
pnMtical  result,  his  arrangements  certainly  had  the  effect  of 
oonoesling  it    The  agreement  of  the  30th  December,  1902,  took 
DO  aoooont  of  the  benefits  secured  to  Bood  by  the  contract  of 
the  10th  Fel»uary  other  than  the  refund  of  costs,  expenses,  and 
interest  and  the  20  per  cent  of  profits ;  yet  a  pro  raid  share  of 
those  benefits,  was  clearly  attributable  to  the  Normandien  cession, 
and  it  is  difficult  to  see  how  20  per  cent  of  the  profits  on  the 
pnrchaise  could  be  calculated  by  taking  one-fifth  of  the  purchase- 
price.    Then,  in  February,  19QS,  as  already  pointckl  out,  Bood 
parted  with  his  claim  to  profits  and  with  the  other  privileges 
secured  under  the  contract  of  February,  1902,  in  return  for  the 
sum  of  £9000.    But  this  arrangement  was  only  portion  of  a 
general  scheme,  which  included  certain  dealings  with  the  African 
Farms,  Ltd.,  as  a  result  of  which  he  apparently  obtained  44,000 
diares  in  that  company — shares  which  at  one  time  stood  at 
90B.each. 

The  fact  is  that  the  Normandien  contract  was  dealt  with  in 

ooDJimction  with  many  other  propositions ;  if  any  one  of  them 

had  been  a  success — ^if  a  diamond  mine  or  a  gold  reef  had  been 

disoovered  on  any  single  farm — Bood's  profits  on  the  whole 

arrangement  would  probably  have  been  very  large.    He  was  in 

the  habit  of  speculating  largely  in  farms  and  options,  and  a  risk 

which  mi^ht  appear  excessive  in  respect  of  one  single  transaction 

woold  be  greatly  reduced  if  that  transaction  formed  one  of  a 

number  of  others,  all  to  be  finally  dealt  with  together,  and  the 

soeeess  of  any  one  of  which  would  ensure  a  profit  on  the  whole. 

How  the  transaction  actually  resulted  it  is  impossible  on  the 

eiideace  before  the  Court  to  say ;  and  the  hardship  or  otherwise 

dbddwg  Rood  to  his  undertaking  cannot  realli^be  estimated. 
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even  if  it  were  possible,  to  allow  such  considerations  to  affect  the 
decision. 

Coming  now  to  the  second  question,  Mr.  Justice  BRl£m)WE, 
did  not  decide  the  legal  point  whether  the  contract  contained  in 
the  letter  of  guarantee  was  void  for  want  of  consideration. 
Without  deciding  which  of  the  two  verdons  given  by  the  parties 
was  correct,  he  came  to  the  conclusion  that  the  question  of  limit- 
ing the  appellant's  power  of  disposing  of  the  Normandien  option 
was  present  to  the  minds  of  both  parties  before  their  contract 
was  entered  into ;  that  the  contract  as  signed  did  not  correctly 
represent  the  intention  of  the  parties,  and  that  Rood  gave  the 
guarantee  for  the  express  purpose  of  rectifying  the  mistake. 
Under  those  circumstances  he  held  that  the  whole  matter  was 
one  transaction,  and  that  the.  consideration  which  supported  the 
original  contract  supported  also  the  guarantee. 

I  wish  I  could  come  to  the  same  conclusion,  because  it  would 
very  much  limit  the  scope  of  this  inquiry.  But  I  cannot.  I  am 
not  satisfied  with  Wallach's  evidence  to  the  effect  that  the 
guarantee  was  mentioned  before  the  contract  was  executed,  and 
was  deliberately  excluded  and  reserved  for  a  subsequent  letter. 
His  story  is  improbable  upon  the  face  of  it ;  it  is  contradicted  by 
the  evidence  of  the  notary  who  drafted  the  agreement,  and  it  is 
quite  inconsistent  with  the  statements  both  of  van  Zyl  and  of 
Mortimer  as  to  the  conversation  which  took  place  later  in  the 
day.  It  appears  to  me  necessary  to  decide  this  question  of  fact, 
because,  apart  from  Wallach's  testimony,  I  cannot  see  any  ground^ 
for  holding  that  the  notarial  i^reement  did  not  fully  and  cor- 
rectly represent  the  intentions  of  the  parties  at  the  time  when 
it  was  executed.  And  I  decide  it  by  rejecting  the  version 
given  by  Wallach,  and  by  accepting  the  evidence  of  Mortimer, 
the  notary  who  drew  up  the  document.  I  am  satisfied  from 
what  he  says  that  the  agreement  was  executed  without  any 
expressed  reservation  on  either  side,  and  it  must  be  taken  as 
representing  exactly  what  the  parties  to  the  contract  iutended. 
That  being  so,  neither  party  could  after  its  exTecution  lawfully 
demand  that  it  should  be.  varied  or  supplemented.  The  letter  of 
guarantee  was  therefore  not  supported  by  any  consideration  in 
the  sense  in  wlri(;h  that  term  is  used  in  English  law,  and  it 
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becomes  necessary  to  decide  whether  in  the  absence  of  such  con- 
sideration it  can  be  legally  enforced.' 

The  question  involved  is  important,  not  only  in  respect  of  the 

right  settlement  of  the  present  dispute,  but  because  it  goes  to  the 

very  root  of  the  principles  upon  which,  under  the  Roman-Dutch 

law,  contracts  are  held  to  be  binding  and  are  enforced  by  courts 

oi  justice.   And  the  duty  of  deciding  it  is  not  rendered  easier  by 

the  tact  that  it  is  a  question  upon  which  judges  of  eminence  in ' 

South  Africa  have  held  conflicting  opinions. 

The  doctrine  that  consideration  in  the  English  sense  is 
neoeasary  to  support  a  contract  has  apparently  now  been  ac- 
cepted as  law  in  the  Cape  Colony,  though  subject  to  important 
modifications.  But  this  was  not  always  the  view  of  the  Cape 
eourts.  So  far  back  as  1830  the  Supreme  Court,  in  a  considered 
judgment,  decided  to  enforce  a  gratuitous  contract  in  respect 
of  which  consideration  in  the  English  law  sense  was  entirely 
absent  (Loniaa  v.  van  den  Berg,  1  Menzies,  472).  Nor  is  there 
a  record  of  any  decision  to  the  contrary  until  1874  In  that 
;  year  it  was  decided  (Alexander  v.  Perry,  Bach.  1874,  p.  69), 

;  that  a  magistrate  had  rightly  upheld  an  exception  to  a.  sum-  • 

mouR  for  breach  of  a  contract  of  service  on  the  ground  that  no 
consideration  was  expressed  in  the  contract.    One  of  the  judges 
dissented  from  the  finding  on  technical  grounds,  refusing  to 
.  express  any  opinion  on  the  general  question  whether  considera- 

I  tion  was  necessary   to   sustain   a   contract.     The   otlier  two 

J  members  of  the  Court  answered  that  question  in  the  affirmative. 

I  The  authorities  cited  from  the  Bar  during  the  argument  were, 

\  with  one  single  exception,  taken  from  English  law ;  the  judgr 

/  ments  were  brief,  and  did  not  enter  upon  any  general  investiga- 

'  tion  of  the  Roman-Dutch  authorities    Indeed,  the  full  reasons 

in  support  of  the  decision  in  Aleaunder  v.  Perry  are  really  to  be 
found  in  two  judgments  delivered  by  the  same  presiding  judge 
in  later  cases  (Maian  v.  Secretan,  Boon  &  Co,,  Foord's  Reports, 
p.  M,  and  Tradeeimn'e  Benefit  Society  v.  du  Preez,  5  S.C. 
268).  In  these  judgments  Sir  Henrt  de  Viluers  dealt  at  great 
length  apd.  vex;  learnedly  with  the  general  question.  His  remarks 
were  not  necessary  for  the  decision  of 'the  point  at  issue  in  either 
ease;  tftit  they  are  most  Vbliuible  as  reasoned  statements,  n6t  only 
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supporting  tlie  earlier  finding,  but  indicating  certain  limitations 
to  the  general  rule  there  laid  down.  Beading  the  three  judg- 
ments together,  it  would  seem  that  the  Cape  courts  have 
applied  the  doctrine  that  contracts  without  consideration  cannot 
be  enforced,  to  all  agreements,  save  contracts  of  donation  (a  very 
important  and  significant  exception).  And,  further,  that  while 
adopting  the  English  rule  on  the  one  hand,  they  have  adhered  to 
the  rule  of  the  Roman  law  on  the  other — that  gratuitous  ton- 
tracts,  though  they  cannot  be  sued  upon,  inay  be  pleaded  as  a 
defence  to  actions  in  which  relief  is  sought  contrary  to  their 
pi-ovisions. 

This  view  has  not  been  adopted  in  the  Transvaal.  Li  1886 
Mr.  KotzJ^,  then  Chief  Justice,  published  his  translation  of  van 
Lceuwen's  CormnjenUiries.  And  in  a  masterly  note  to  book  iv, 
cap.  2,  sec.  13,  he  dealt  with  the  whole  question,  and  came  to  the 
conclusion  that  by  our  law  consideration  in  the  English  sense 
was  not  an  essential  to  a  binding  contract;  and  that  beyond 
all  doubt  a  contract  without  consideration,  if  otherwise  good, 
was  under  Roman-Dutch  law  enforceable  by  action  to  the  same 
extent  as  any  other  contract  He  went  very  fully  into  the 
authorities,  and  the  expression  of  his  vieWs,  and  the  cogency  of 
the  arguments  by  which  they  were  supported,  were  doubtiess 
largely  accountable  for  the  fact  that  the  Cape  decisions  have  not 
been  followed  in  the  Transvaal ;  on  the  contrary,  the  tendency 
has  been  to  assume  that  the  law  is  the  other  way  {vide  van 
Beuge  v.  Coetzee,  1  Off. -Rep.  314),  though  I  am  not  aware  that 
the  question  has  ever  been  fully  aigued  and  decided. 

In  order  to  appreciate  the  position  taken  up  by  Roman-Dutch 
writers  upon  this  question,  it  is  necessary  shortiy  to  examine  the 
principles  of  the  Roman  law  which  regulated  the  enforcement  of 
conventiona  All  conventions  or  agreements  were  by  Roman 
lawyers  divided  into  two  classes — ^thoee  which  were  enforceable 
by  action,  and  those  which  were  not ;  the  latter  were  called  nuda 
pacta.  Originally  the  formal  contracts,  and  certain  privileged 
informal  contracts,  were  the  only  agreements*  clothed  with  4 
right  of  action ;  and  the  history  of  this  side  of  Roman  law  is  a 
history  of  the  gradual  expansion  of  the  circle  within  which  the 
protected  conventions  were  enclosed;  but  always  the  lessening 
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^^mW  oi  conventions  which  remained  outside  the  fold  and 
^'^are  not  enforceable  at  law  were  styled  nuda  pacta. .  So  that  a 
definition  of  these  pacts  could  best  be  given  by  exliaustively 
defining  the  protected  pacts ;  the  rest  wer^  nude.    In  the  time  of 
Jimtiniaii,  tor  instance,  the  conventions  which  could  be  enforced 
by  action  were  the  stipulatio,  the  four  consensual  contracts  (sale, 
lease,  partnership,  agency),  the  real  contracts  {mtUuum,  coni- 
^nodtttum,  depoeituTn,  and  pignus),  the  innominate  contracts  (do  at 
dea^&c),  the  pacts  in  respect  of  which  a  special  remedy  was  given 
by  the  edict  of  the  pi^oetor  (pacta  praetoria),  or  by  special  statute 
(jMota  Ug}Jtvma\  or  which  were  added  to  and  formed  part  of 
\  other  actionable  contracts  (pacta  adjecta).    All  other  conven- 

tions were  nuda  pacta.  Though  not  enforceable  by  action, 
however,  thefie  nude  pacts  were  recognised  as  creating  a  natural 
obligation  which  could  be  raised  by  way  of  exception  to  any 
action  which  it  was  sought  to  bring  in  violation  of  their  terms. 
To  that  extent,  but  no  further,  they  were  recognised  as  binding. 
Igitufnudapacti4>  Migationem  non  parit,  sed  parit  exceptioiiem 
I  (i)i?M«,2,14,7,4). 

I  It  is  obvious  that  at  no  time  in  the  history  of  Roman  law 

I  did  the  expression  nvdum  pactum,  mean  what  it  has  meant  in 

'  England  for  at  any  rate  ^he  last  hundred  and- fifty  years,  namely, 

«n  agreement  made  without  consideration.    The  distinction  be- 

i  tween  one  class  of  convention  and  another  was  not  by  the 

I  Bomans  regarded  from  that  point  of  view  at  all.    With  them 

it  Was  entirely  a  question  of  legal  recognition.    A  contract  of 

"^^on  could  be  sued  upon  as  being  a  pactwm  legitimum ; 

\  whereas  an  agreement  not  falling  within  the  privileged  class, 

\  even  though  founded  on  valuable  consideration,  gave  no  right 

t  ofactioa 

Coming  to  later  times,  however,  it  seems  clear  that  this 

I  distinction  so  vital  and  so  characteristic  of  Roman  law  was  not . 

adopted  by  the   nations  of   Western  Europe.     The  Germans 

[  especially  attached  great  importance  to  the  observance  of  good 

faith,  and  refused  to  recognise  a  distinction  which  allowed  a  man 

to  break  an  agreement  deliberately  entered  into.    Heineccius  in 

his  EleTimita  of  German  Law  (2,  sec.  330)  has  the  following : 

"Bat  the  Germans  plainly  ignored  this  distinction  (between  pacts 
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and  contracts),  and  they  attributed  to  all  agreements,  if  only 
deliberately  entered  into,  as  much  binding  force  as  the  Romans 
did  to  their  contracts  when  concluded  with  all  requisite  solem- 
nities." And  he  adds  (sec.  340)  that  among  the  Germans  pacts 
and  conventions  gave  ground  for  actions  as  well  as  for  excep- 
tions; Grotius  also  (3,  2,  52),  in  stating  that  the  subtleties  of  the 
Roman  law  on  this  point  were  no  longer  observed  in  his  time, 
ascribes  that  result  to  the  fact  that  the  Germans  from  times  of 
old  esteemed  no  virtue  higher  than  good  faith. 

The  influence  of  German  ideas  was  probably  strengthened  by 
the  desire  of  the  writers  on  the  Canon  law  to  give  effect  to  the 
natural  obligations  admittedly  created  by  nude  conventions. 
Thus  we  find  Gudelinus  {de  Jur.  Nov.  35,  p.  103)  stating  that 
"  according  to  our  law  nnda  pacta  give  rise  to  a  binding  obliga- 
tion and  an  effectual  remedy.  This  may  have  its  origin  in  the 
Canon  law,  or  rather  it  may  have  been  introduced  into  our 
practice  by  the  interpretation  of  that  law ;  or  it  may  have  arisen 
from  the  fact  that  in  days  of  old  it  was  considered  a  disgraceful 
thing  to  break  faith  in  regard  to  such  pacts/'  However  that  may 
be,  it  is  certain  that  the  Dutch  jurists  approved  of  the  German 
view,  swept  away  the  artificial  Roman  distinctions  between  the 
two  classes  of  conventions,  and  fully  adopted  the  general  rule 
that  legal  effect  should  be  given  to  all  agreements  deliberately 
entered  into. 

There  is  an  overwhelming  mass  of  authority  in  support  of 
that  proposition — writers  to  whose  views  weight  is  wont  to  be 
attached  in  this  court.  I  need  only  point  to  Voet  (ad  Pamid. 
2,  14,  9) ;  Grocnewegen  {de  Leg,  Abrogatia,  Code,  2,  3, 10, 13, 21) ; 
Vinnius  {ad  Inat.  p.  596);  Loenius  (Decis.  cas.  55,  p.  353); 
and  Dekker's  Note  to  van  Leeuwen*8  Commentaries  (bk.  4, 
2,  1),  in  order  to  illustmte  the  strength  of  opinion  to  which 
I  have  referred.  Indeed,  such  research  as  I  have  been  able  to 
make  has  only  enabled  me  to  discover  one  writer  who  definitely 
expresses  the  other  view,  and  that  is  van  Leeuwen  (bk.  4,  1, 
5).  But  as  Voet  points  out  (2,  14,  9),  van  Leeuwen  fell  into 
the  error  of  giving  a  general  application  to  a  special  rule  of 
Dutch  law  which  required  that  in  certain  classes  of  written 
obligations,  such  as  bonds,  the  cauaa  debiti  should  be  specially 
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sfcated  in  the  document  of  debt  That  special  rale,  as  Voet  re- 
xaarks,  cannot  affect  the  general  question  whether  an  action  will 
lie  on  a  nude  pact 

But  though  the  old  distinction  was  done  away  with,  it  did 
not  follow,  according  to  Roman-Dutch  law,  that  every  accepted 
promise,  no  matter  what  its  nature,  could  he  enforced.  The 
a^^reement  must  have  been  entered  into  with  a  deliberate  and 
serious  mind.>  Promises  made  in  jest,  for  instance,  even  if 
accepted  could  not  he  enforced;  nor  could  they  be  enforced  if 
made  under  circumstances  or  with  an  object  forbidden  by  the 
lai^.  No  action  could  be  brought  on  a  contract  entered  into  for 
an  immoral  puipose  or  on  immoral  grounds  (see  Voet,  dd  Pand, 
2,  14,  9,  and  16).  It  was  necessary,  therefore,  to  have  regard  to 
the  origin  of  an  agreement  which  was  sought  to  be  enforced. 
Hence  the  rule  that  a  contract  to  be  binding  ought  to  have  a  proper 
or  reaaonable  cause.  In  this  connection  the  word  employed  was 
oatK^sa  or  oorzcuik,  according  as  the  language  used  was  Latin  or 
Dutch.  As  to  the  meaning  of  the  latter  word,  it  does  not  seem 
possible  that  there  can  be  much  controversy ;  used  with  reference 
to  a  contract,  it  can  only  mean  the  ground  or  reason  of  the  contract 
— ^that  which  brought  it  about  As  to  the  meaning  of  catiaa,  there 
is  more  to  be  said  It  was^  certainly  used  in  more  than  one  sense 
in  the  Roman  law.  As  applied  to  contracts  its  original  meaning, 
especially  in  the  earlier  Roman  law,  seems  to  have  been  that 
characteristic  which  made  the  contract  actionable,  which  enabled 
it  to  be  sued  upon :  the  formality  in  one  class  of  contracts,  the 
mutual  consent  in  another,  the  prestation  which  existed  in  real 
and  imiominate  contracts  (see  Digest,  44,  7,  and  Mackeldey, 
Systema  Juris  Rcfmani,  lib.  2,  sec.  364 ;  Qoudsmit,  PaTidecten 
Systeem,  vol  iii,  sec.  33,  note).  To  quote  the  words  of  Pollock 
{Principles  of  Contracts,  7th  ed.  p.  700),  cavsa  "was  simply 
the  mark,  whatever  that  might  be  in  the  particular  case,  which 
distinguished  any  particular  class  of  agreements  from  the 
common  herd  of  pacta,  a&d  made  them  actionable." 

But  even  in  the  Roman  law  cavsa  was  also  used  to  denote 
the  ground  or  reason  for  the  undertaking  embodied  in  a  contract. 
Thus  {Digest,  44,  4,  2,  3)  Ulpian  states  that  a  stipulatio  sive 
cazi'^su  gives  no  gromid  of  action,  and  that  if  sued  upon  the  claim 
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can  be  defeated  by  the  exeq^Ho  ddi  mali.  By  eauda  there  he 
means  not  the  formality  of  the  fivpuUxtio,  bat  the  reason  or 
ground  for  entering  into  that  formality.  If  that  ground  falls 
away,  then,  in  spite  of  its  formality,  the  stipuldtio  cannot  be  sued 
upon.  And  in  this  sense  the  word  causa  or  oorzaak  was  freely 
used  by  Roman-Dutch  writera  When  Grotius,  in  the  passage 
already  referred  to,  stated  that  all  promises  based  upon  any 
reasonable  causa  (eenige  redd/yhe  oorzaJeen)  gave  a  right  both  of 
action  and  exception,  he  meant  by  reasonable  cause  any  proper  or 
legitimate  ground  or  reason.  And  that  that  was  the  sense  in 
which  similar  expressions  were  used  by  van  der  Eeessel  and 
van  der  Linden  in  the  passages  referred  to  by  Mr.  Eotz^  in  his 
note  must,  I  think,  be  apparent  to  any  one  who  reads  that  note. 
With  the  edition  of  Grotius  published  in  1667  is  printed  a 
list  of  the  Dutch  meanings  of  Latin  words  used  throughout  the 
book.  The  definition  of  causa  in  that  list  is  een  waer^om — 
the  ground  or  reason,  the  why  and  wherefor  of  any  matter. 
Strangely  enough,  Toullier,  a  French  writer  on  the  Code,  gives 
almost  the  same  definition  (Le  Droit  Civil  Franfais,  3,  4,  sec 
166).  "  By  the  cause  of  an  obligation  or  of  a  contract,"  he  says, 
"the  Code  means  the  motive  for  making  the  promise  which  it 
contains,  the  reason  why  (fe  pourqtun)  it  was  made."  The 
Dutch  and  the  French  definition  of  the  same  Latin  word  are, 
it  seems  to  me,  practically  identical.  Another  French  writer, 
Le  Cleicq  (Le  Droit  Romain,' vol.  3,  p.  18)  has  the  follow- 
ing passage:  "It  is  impossible  that  one  should  will  anything 
without  motive  or  without  cause;  one  of  these  things  always 
determines  the  will  of  a  man,  and  it  is  necessary  that  that  inten- 
tion should  exist  in  order  that  there  may  be  a  contract,  and  in 
consequence  an  obligation.  It  would  have  no  effect  if  there 
were  no  cause.'*  Pothier  (Obligations,  vol.  i,  art  42)  says 
that  in  contracts  of  beneficence  the  liberality  which  one  of  the 
parties  intended  to  exercise  towards  the  other  is  a  suflldent 
cause  for  the  engagement  contracted  in  his  favour.  Goudsmit 
(Pandecten  Systeem,  vol.  ii,  sec  33)  states  that  causa  or  oorzaak 
is  the  ground  or  reason  for  the  contract,  and  may  be  the  desire  to 
do  another  a  favour,  or  to  diacliarge  a  lawful  obligation,  or  to 
secure  any  other  lawful  object  or  purpose. 
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From  the  anthorities  I  have  quoted,  and  there  are  many 
others,  the  mle  of  the  Boman-Datch  Uw  seems  clear— every 
agreement,  not  -manifestly  impossible,  made  deliberately  and 
serioualy,  l^  persons  capable  of  contracting,  and  having  a  ground 
orreaacm  which  is  not  immoral  or  forbidden  by  law,  may  be 
enforced  by  action,  subject  of  course    to    any    special    legal 
defenoee  which  may  arise  in  particular  cases  (see  Voet,  2, 14,  9, 
and  16)i    This  is  the  rule  which  Dekker  expressed  in  his  note  to 
vu  Leenwen  (4,  2,  2),  and  I  venture  to  think  that  his  state- 
ment, that  reasonable  cause  is  equivalent  to  physical  and  moral 
possibility,  hardly  deserves  the  criticism  passed  upon  it  in  the 
jndgmeDt  in  TracUssmen's  Benefit  Society  v.  du  Preez. 

So  far  as  I  have  been  able  to  consult  the  Roman-Dutch 
anthorities,  I  have  not  discovered  any  great  conflict  in  regard  to 
the  meaning  of  the  word  cavsa;  it  is  used  again  and  again  in 
the  sense  of  reason  or  ground  for  a  contract,  and  I  am  unable  to 
find  any  indication  that  it  was  ever  used  in  any  sense  equivalent 
to  ilie  English  "  consideration."  And  that  being  so,  with  the 
greatest  deference  to  the  judgments  delivered  by  the  Cape  courts 
on  the  sabject,  I  think  that  this  Court,  administering  Boman- 
Datch  law,  is  precluded  from  adopting  a  doctrine  peculiar  to 
English  law  and  in  conflict  with  the  principles  of  our  own.  But 
Igo farther:  I  do  not  think  it  would  be  advisable  to  do  so,  even 
were  it  permissible.  The  practical  advantage  of  insisting  upon 
the  presence  of  consideration  in  all  contracts  is  that  it  affords  a 
oonvenient  test  of  the  intentions  of  the  parties  to  bind  them- 
ttlves.  Bnt  it  is  always  possible  to  judge  of  that  intention  from 
other  circamstancea  The  tribunals  of  Scotland  and  the  Conti- 
n^t,  where  the  doctrine  of  consideration  forms  no  part  of  the 
W,  have  continually  to  cope  with  the  task,  and  they  do  so 
withsaccess. 

Moreover,  the  English  doctrine  forms  part  of  a  complete 
Vstem  relating  the  validity  of  contracts ;  incomplete  in  itself, 
^^  is  supplemented  by  the  further  doctrine  that  contracts  by 
^^  need  no  consideration  to  make  them  binding.  Deeds  in 
that  sense  are  unknown  to  our  law ;  and  we  should  be  driven,  if 
we  desired  to  ensure  the  validity  of  certain  species  of  contracts 
to  have  recourse  to  what  may  be  called  the  "  pepper-corn  con- 
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sideratiou  " — ^the  creation  of  a  nominal  consideration  to  ensure 
the  binding  force  of  an  undertaking  which  would  be  invalid 
without  it.  I  say  nothing  of  the  cases  in  which  the  ingenuity 
of  English  judges  has  been  strained  in  order  to  uphold  contracts 
which  were  meant  by  the  parties  to  be  binding,  but  whose 
validity  was  endangered  by  the  application  of  the  doctrine  of 
consideration.  But  I  would  point  to  the  startling  results  which 
in  spite  of  everything  sometimes  follow  such  application.  An 
agreement  between  a  judgment  creditor  and  his  debtor  that  in 
consideration  of  the  debtor  paying  down  part  of  the  judgment 
debt  and  costs,  and  liquidating  the  remainder  by  instalments, 
the  creditor  should  take  no  steps  to  enforce  liis  judgment  has 
been  held  by  the  House  of  Lords  to  be  ntuium  pactum,  and  not 
to  prevent  the  creditor  from  going  behind  his  agreement  and 
claiming  interest  under  the  judgment  after  the  full  amount  of 
the  debt  and  costs  had  been  paid  (Foakes  v.  Beer,  9  App.  Cas. 
605).  A  doctrine  which  leads  to  a  result  so  startling  can  hardly 
be  said  to  be  without  disadvantages. 

There  is  no  need  to  pursue  the  subject  further,  but  to  pluck 
the  English  doctrine  from  its  surroundings  and  from  a^  system  of 
which  it  forms  a  well-understood  part,  and  to  graft  it  upon  our 
legal  system,  to  which  in  my  opinion  it  is  wholly  foreign;  to 
curtail  its  scope  by  excluding  from  its  operation  all  contracts  of 
donation ;  and  to  recognise  in  conjunction  with  it  the'  inconsist- 
ent doctrine  that  contracts  without  consideration  are  valid  for 
all  purposes  of  defence — to  adopt  such  a  course  would  not,  I 
think,  be  expedient  even  if  it  were  possible.  With  all  due 
deference  to  the  contrary  view,  I  do  not  tliink  that  it  is  possible. 
The  contract  sued  on  in  this  case  affords  an  excellent  example  of 
an  undertaking  which,  though  given  without  consideration,  was 
deliberately  entered  into,  and  was  undoubtedly  meant  to  be 
binding.  The  cause  which  induced  Rood  to  sign  the  guarantee, 
the  reason  why  he  bound  himself,  was  the  desire  to  act  fairly 
and  generously  by  Wallach;  it  was  a  recusonable  and  proper 
cause,  and  he  should  abide  by  his  contract.  It  would,  I  think, 
be  unfortunate  if  we  were  compelled  by  law  to  say  that  as  his 
letter  stands  he  can  repudiate  it,  but  that  if  he  bad  been  paid 
Jive  shillings  for  signing  it  he  would  be  obliged  to  caiTy  it  out 
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Sucb  a  position  could  be  supported  neither  on  grounds  of  logic 
nor  oi  ethics. 

In  my  opinion  the  decision  of  the  learned  judge  was  right, 
and  the  appeal  should  be  dismissed,  with  costs. 

SoLOMOK,  J. :  The  facts  in  this  case  have  been  so  fully  dealt 
^th  both  in  the  judgment  of  the  learned  judge  in  the  court 
below  and  in  the  judgment  which  has  been  delivered  by  the 
Chief  Justice,  that  I  do  not  propose  to  discuss  them  again, 
but  I  shall  content  myself  with  stating  shortly  my  views 
upon  the  legal  questions  which  were  raised  in  argument  when 
the  appeal  was  heard. 

These  questions  are  two  in  number.  The  first  has  reference 
to  the  construction  to  be  placed  upon  the  letter  of  the  10th 
October,  1901 ;  the  second  is  whether  under  our  law  considera- 
tion is  required  to  45upport  a  promise  made  by  one  person  in 
favour  of  another. 

Now  the  letter  in  question  contains  two  provisions  which 
at  first  sight  appear  to  be  somewhat  conflicting.     If  the  letter 
had  ended  at  the  words  £7500,  no   possible  difficulty  could 
have  arisen  iii  its  construction.     For  in  that  case  there  would 
have  been  a  clear  and  unambiguous  undertaking  on  the  part 
of  the  defendant  that  "  in  the  event  of  sale  or  otherwise,  as 
mentioned  in  paragraph  4  of  the  contract  of  the  10th  October, 
1901,"  the  plaintifTs  share  of  the  profits  should  be  not  less 
than  £7500,     Nor  can  any  question  arise  as  to  the  meaning 
of  the  words  "  in   the   event   of  sale  or  otherwise,"  inasmuch, 
as  a  reference  to  paragraph  4  of  the  contract  will  show  that 
the  profits  contemplated  are  the  profits  "  accruing  by  the  ces- 
sion, sale,  flotation,  or  otherwise,  of  the  rights  under  the  said 
contract."    The  words  "  in  the  event  of  sale  or  otherwise;"  there- 
fore, clearly  include  such  a  transaction   as  the  agreement  of 
the  30th  December,  1902,  between  the  defendant  and  the  Wit- 
watersrand  Ijand  and  Exploration   Co.,  whereby  Rood  ceded 
to  that  company  all  his  and  the  plaintifl^s  rights,  title,  and  in- 
terest in  the  contract  of  the  10th  October,  1901.     If,  then,  the 
letter  had  ended  at  the  words  £7500,  there  can  be  no  question 
that  immediately  upon  the  conclusion  of  the  agreement  of  the 
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30tb  December,  1902,  the  plaintiff  was  entitled  to  call  upon 
the  defendant  to  fulfil  the  undertaking  that  his  share  of  the 
profits  accruing  by  such  cession  should  be  not  less  than 
£7600. 

The  letter  of  the  10th  October,  1901,  does  not,  however, 
end  at  the  words  £7500 ;  but  it  proceeds,  **  which  sum  at  least 
I  undertake  to  pay  you  should  I  be  successful  in  dealing  with 
the  property,"  and  it  is  the  addition  of  these  words  which 
causes  some  difficulty  in  construing  the  document.  Now,  if 
these  words  had  stood  alone,  and  the  letter  had  thus  merely 
contained  a  guarantee  by  the  defeqdant  to  pay  the  plaintiff 
at  least  £7500  as  his  share  of  the  profits  in  case  he  should 
be  successful  in  dealing  with  the  property,  then  I  should  have 
been  disposed  to  agree  with  Mr.  Leanai'cPa  contention  that 
the  guarantee  became  enforceable  only  upon  the  defendant 
either  selling  the  farm  itself  or  floating  it  into  a  company  or 
disposing  of  it  in  some  other  way,  and  that  the  defendant 
did  not  become  liable  under  the  guarantee  merely  upon  the 
cession  of  his  or  the  plaintiPs  rights  in  the  contract  of  the 
10th  October,  1901. 

How,  then,  are  these  two  apparently  conflicting  provisions 
of  the  letter  to  be  reconciled  iamd  made  consistent  with  one 
another  ?  If  we  adopt  the  construction  pressed  upon  us  by 
Mr.  Leonard,  it  can  only  be  done  by  entirely  ignoring  the 
first  part  of  the  letter.  That  would  b^  a  simple  way  out  of 
the  difficulty,  but  it  could  scarcely  be  regarded  as  satisfactory. 
;To  follow  that  course  would  be,  as  it  appears  to  me,  not  to 
reconcile  the  two  parts,  of  the  letter,  not  to  construe  the  agree- 
ment  between  the  parties,  but  to  make  for  them  an  agree- 
ment different  from  the  one  which  they  themselves  had  made. 
That,  however,  is  a  power  which  we  do  not  possess,  as  our 
functions  are  limited  to  interpreting  contracts,  and  do  not  ex- 
tend to  the  making  of  new  contracts  between  the  parties  to 
the  suit 

On.  the  other  hand,  it  seen^iB  to  me  to  be  quite  possible  to 
reconcile  the  two  parts  of  the  letter  by  giving  to  the  words 
*'  should  I  be  successful  in  dealing  with  .the  property  "  a  wme- 
what  wider  meaning  than  the  one  placed  upon  it  by  defend- 
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ant's  eonnael.  The  first  part  of  the  letter  is  in  my  opinioti 
dear  and  nnambigaous,  and  is  capable  of  bearing  only  one 
meaning ;  the  second  part  is  capable  of  bearing  different  meah- 
ingB,  and  may  be  interpreted  either  in  a  wide  or  in  a  narrow 
sense.  And  in  placing  a  meaning  upon  these  words  it  most 
be  remembered  that  they  follow  after  and  are  governed  by 
the  preceding  words.  Bearing  this  fact  in  mind,  it  appears 
to  me  that  it  is  a  quite  legitimate  use  of  language  to  say 
that. a  person,  who  has  prospecting  rights  oyer  a  fiurm  with 
the  option  of  pureliase,  has  dealt  with  the  property  when  he 
makes  a  cession  of  his  rights  to  a  third  party.  By  such  ces- 
sion his  rights  over  the'  farm  are  effectually  disposed  of,  and 
it  is  quite  impossible  for  him  thereafter  to  deal  with  the  farm 
in  any  way  whatever.  Any  subsequent  sale  or  flotation  of 
the  farm  would  be  a  dealing  with  the  property  not  by  him, 
bat  by  a  third  person.  The  plaintiff  then  in  such  an  event 
would  be  in  this  unfortunate  position :  if  the  defendant's  eon- 
stniction  be  the  right  one,  the  cession  of  his  rights  under  th^ 
contract  would  not  entitle  him  to  make  any  daim  under  the 
guarantee,  inasmuch  as  it  would  not  be  a  dealing  with  the 
jnoperty;  nor  would  the  subsequent  sale  or  flotation  of  the 
farm  give  him  such  right,  since  ^  that  would  be  a  dealing 
with  the  property  not  by  the  defendant,  but  by  a  third*  per- 
acm.  It  is  difficult  to  believe  that  such  a  result  could  have 
beoi  contemplated  by  the  parties,  and  on  the  whole  it  seems 
to  me  that  the  only  possible  way  of  making  the  letter  ocm- 
sistent  with  itself  is  to  construe  it  as  was  done  by  the  judge 
m  the  court  below,  by  giving  to  the  words  "  dealing  with  the 
property"  the  wider  meaning  which  I  have  already  suggested. 
By  so  doing  full  effect  is  given  to  the  clear  and  unambiguous 
utidertaking  contained  in  the  first  part  of  the  letter,  without 
ignoring  the  latter  part 

That  the  defendant  himself  may  not  have  realised  the  full 
effect  of  his  undertaking  is  quite  possible ;  but  a  man  who  puts 
his  name  to  a  written  undertaking  is  bound  by  its  terms,  and 
cannot  be  heard  to  say  that  he  did  not  intend  to  enter  into  any 
Boeh  engagement  The  written  document  must  speak  for  itself, 
BO  matter  what  the  defendant's  intention  may  have  b^n  when 
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he  signed  it  And  whatever  he  may  have  intended,  it  seems 
clear  from  the  evidence  of  van  Zyl,  his  own  agent,  that  Uie 
plaintiff  at  any  rate  understood  the  letter  in  the  sense  which  I 
have  placed  upon  it  For  his  anxiety  to  obtain  a  guarantee  was 
due  to  the  fact  that  he  realised  that  under  the  contract  he  Was' 
entirely  at  the  mercy  of  the  defendant,  who  liad  the  power  at 
any  time  to  dispose  of  his  rights  for  a  paltry  consideration.  And 
'  it  was  to  provide  against  such  an  exercise  of  his  power  that  the 
letter  of  guarantee  was  asked  for  by  the  plaintiff,  and  was  given 
by  the  defendant  Moreover,  the  subsequent  proceedings  show 
how  necessary  it  was  for  him  to  have  protected  himself  in  this 
way,  inasmuch  as  it  appears  that  the  defendant  did  thereafter 
cede  'a]I  the  plaintifTs  rights  in  the  contract,  and  tendered  him  as 
his  share  of  the  profits  the  small  amount  of  £12.  It  is  of  course 
possible  that  this  may  have  been  the  full  value  of  those  rights ; 
but  the  plaintiff,  at  any  rate,  placed  a  greater  value  upon  them. 
At  the  same  time,  but  for  the  gi^rantee,it  is  difficult  to  see  what 
remedy  he  would  have  had  against  the  defendant  if,  assuming 
that  his  interests  had  been  sacrificed,  the  defendant  had  acted 
bond  fide  and  without  negligence. 

I  have  come  to  the  conclusion,  therefore,  that  on  the  question 
of  the  construction  of  the  document  the  appellaqt's  case  must 
fail 

I  pass  on,  then,  to  consider  the  second  question  of  importance 
that  was  argued  at  the  Bar,  viz.,  whether  or  not  the  letter  of 
guarantee  was  void  on  the  ground  of  absence  of  consideration. 
But  before  entering  upon  that  question  I  should  say  shortly  that 
I  agree  with  the  Chief  Justice  in  his  view  of  the  facts  that  the 
letter  of  gusfantee  was  written  after  the  contract  had  been  signed, 
and  not  pari  pasari  with  the  contract  I  also  agree  that  the 
case  cannot  be  settled  on  the  ground  that  the  contract  did  not 
correctly  represent  the  intentions  of  the  parties,  and  that  the 
guarantee  was  given  for  the  purpose  of  rectifying  that  contract 
Had  the  defendant  refused  to  give  plaintiff  si^ch  a  letter,  I  fail  to 
see  how  the  plaintiff  could  have  succeeded  in  an  action  for  recti- 
fication of  the  contract  by  embodying  therein  the  terms  of  the 
letter.  And  if  not,  then  I  am  unable  to  accept  the  view  of  the 
learned  judge  in  the  court  below  that  the  whole  matter  was  one 
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transaction,  and  that  the  consideration  which  supported,  the 
original  contract  supported  also  the  guarantee. 

Taking  it,  then,  as  established  that  the  letter  of  the  10th 
October  was  written  after  the  contract  had  been  signed,  the 
defendant  raises  the  defence  that  the  undertaking  contained 
therein  is  not  legally  binding  upon  him  inasmuch  as  there  was 
no  consideration  to  support  his  promise.     Now  if  the  doctrine  of 
consideration  as  it  is  understood  in  Engliah  law  is.  a  part  of  our 
law,  then  it  would  appear  that  this  defence  is  a  complete  answer 
to  the  plaintiff's  daim ;  for  unquestionably  the  defendant's  pro- 
mise was  a  purely  gratuitous  one.    The  agreement  between  the 
parties  was  finally  concluded  when  it  was  signed,  and  the  defend- 
ant was  perfectly  entitled  to  take  his  stand  on  that  agreement 
whether  the  plaintiff  was  dissatisfied  with  its  terms  or  not.    It  is 
trne  that  if  the  plaintiff  had  demanded  at  the  time  when  the  con- 
tract was  being  drawn  that  the  provisions  subsequently  set  out 
in  the  letter  should  be  embodied  in  the  agreement,  the  defendant 
no  doubt  would  haw  been  quite  willing  to  concede  the  daim ; 
ud  if  that  had  been  done  no  question  could  have  arisen  regard- 
ing the  binding  force  of  those  provifiiona    Unfortunately,  how- 
ever, it  was  not  until  the  contract  had  been  signed  that  the 
importance  of  such  a  provision  presented  itself  to  his  mind,  and 
^  that  stage  it  was  within  the  defendant's  right  to  have  refused 
to  agree  to  any  variation  of  or  addition  to  the  terms  of  the  con- 
tnet.   Instead,  Jiowever,  of  taking  up  that  attitude,  out  of  good- 
will for  the  plaintiff,  and  without  bargaining  for  anything  in 
xetom  for  the  concession,  he  gave  the  plaintiff  the  undertaking  as 
set  forth  m  the  letter  of  the  10th  October,  1901.    When  he  signed 
that  letter  there  can  be  no  doubt  thati  he  intended  to  be  legally 
bound  by  its  terms,  and  that  the  undertaking  was  given  seriously 
ftnd  deliberately  and  after  due  consideration.    Nevertheless,  by 
English  law,  as  there  was  no  consideration  for  the  promise,  the 
defendant  would  have  been  entitled  at  any  time  to  repudiate  it 
If,  however,  the  undertaking  had  been  given  under  seal,  or  if  the 
plaintiff  had  agreed  to  give  the  defendant  anything  of  trifling 
value  or  to  pay  him  the  sum,  say,  of  Is.  in  return  for  his  promise, 
then  the  letter  would  have  been  legally  binding  upon  him. 

CWideraiion  of  that  nature  can  scarcely  be  regarded  as  any 
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TttviproTUoforsQch  a  promise  as  was  made  by  th^  defendant,  but 
it  of  course  afibrds  strong  evidence  of  the  intention  of  the  defendant 
to  bind  himaell  Lord  Mansfisld,  indeed,  in  the  case  of  Pittans 
V.  vcm  Me&rop  (3  Bnrr.  .1663),  held  that  consideration  was  only 
required  as  evidence  of  intention,  and  that  where  such  evidence 
was  effectually  supplied  in  any  other  way  the  want  of  consi- 
deration would  not  affect  the  validity  of  a  promise.  Had  Lord 
Mansfield's  view  of  the  question  prevailed,  the  defence  which 
has  been  raised  by  the  defendant  in  this  case  must  have  failed  in 
«n  English  court  of  justice ;  but  the  doctrine  laid  down  by  him 
was  emphatically  disclaimed  in  the  opinion  of  the  judges  deli  veied 
not  long  afterwards  in  the  House  of  Lords  in  Bonn  v.  Hugku 
(7  T.R  360).  Since  that  time  it  has  been  unquestioned  law  in 
England  that  consideration  is  necessary  to  support  a  promise,  and 
consequently  in  similar  circumstances  to  the  present  the  defend- 
ant could  have  successfully  ccmtested  the  plaintiff's  daim  based 
upon  the  letter  of  the  10th  October,  1901.  That  a  defendant 
should  thus  be  entitled  to  repudiate  an  undertaking  which  he  had 
given  deliberately,  and  with  the  manifest  intention  of  being 
bound  thereby,  seems  to  me  highly  unsatisfactory  and  inequit- 
able ;  and  I  am  glad  that,  in  spite  of  the  decisions  to  the  con- 
trary in  the  Cape  Colony,  I  have  been  able  to. satisfy  myself 
that  the  doctrine  of  consideration  is  no  part  of  the  law  of  this 
colony. 

Now  the  authorities  on  this  important  point  have  been  so 
adequately  dealt  with  by  the  Chikf  JusncE  in  his  judgment 
that  I  do  not  intend  to  refer  to  them  in  detail ;  but  I  propose 
shortly  to  set  forth  the  conclusions  at  which  I  have  arrived  after 
a  careful  cemsideration  of  all  the  authorities  which  I  have,  been 
able  to  consult 

The  well-known  maxim  of  the  Roman  law  ran  as  follows: 
Ex  nudo  pacta  non  oritur  actio.  By  the  term  nudum  pactum, 
however,  the  Roman  jurisconsults  understood  something  veiy 
different  from  the  meaning  which  it  has  obtraied  itf.  English  law, 
vi2.,  a  contract  unsupported  by  any  consideration.  Li  Roman  taw 
the  term  pa^v/m  meant  any  convention  or  agreement  whieh  was 
not  a  contract  A  contract  was  a  convention  giving  rise  to  a 
legal  obligation,  and  enf  orceaUe  by  law.    A  pactum  was  a  con- 
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vention  not  enforceable  by  law,  and  giving  rise  merely  to  a 
natural  obligation.  It  is  not  necessary  to  trace  or  discuss  the 
history  and  development  of  the  law  of  contract  under  the  Romana 
It  18  sufficient  for  my  present  purpose  to  state  that  under  the 
later  Soman  law  all  contracts  were  divided  into  the  following 
well-known  classes :  the  formal  or  verbal  contract  of  stipidatio  ; 
the  literal  contract :  the  four  real  contracts ;  the  four  consensual 
contracts;  and  lastly,  the  innominate  contracts,  comprehended 
under  the  well-known  formula  of  Paul — do  ut  des;  dout  facias  ; 
facio  ut  des ;  facia  tU  facias.  Any  convention  or  agreement 
which  did  not  fall  under  any  of  these  recognised  classes  of  con- 
tracts was  merely  a  pact,  and  was  not  enforceable  by  action.  In 
course  of  time,  however,  certain  pacts  were  clothed  with  rights  of 
action,  though  even  then  they  were  never  dignified  by  the  name 
contract  These  pa^^a  vestita,  as  they  were  caUed,  were  of  three 
kinds:  tliey  were  either  pacts  which  were  recognised  by  the 
praetors  as  legally  binding,  called  pacta  pra£toria,  such,  for 
example,  as  the  pactum  de  constifuto ;  or,  secondly,  they  were 
pacts  to  which  legal  validity  M'as  given  by  legislation,  as  the 
pactum  donationis;  or,  thirdly,  they  were  pacta  adjecta,  that  is, 
pacts  added  to  contracts  which  in  some,  but  not  in  all,  cases  were 
held  to  be  binding  between  the  parties.  Nudum  pactum,  then, 
VuliomaQ  law  was  any  convention  which  was  not  a  contract  nor 
dothed  with  a  right  of  action,  and  which  gave  rise  merely  to  a 
natural  and  not  a  legal  obligation. 

In  determining,  therefore,  whether  or  not  an  agreement  gave 
nse  to  an  action,  the  main  question  for  consideration  was  this : 
Does  the  agreement  in  question  fall  under  any  of  the  well-known 
classes  of  contracts,  or  was  it  one  of  the  recognised  pacta  vestita  J 
If  so,  it  was  enforceable  at  law ;  if-  not,  .no  matter  what  considera* 
tion  may  have  been  given,  it  was  not  enforceable.    Such  agree- 
ments, however,  though  they  did  not  give  rise  to  an  action, 
created  a  natural  obligation,  and  were  binding  between  the 
parties  to  the  extent  that  they  could  be  raised  by  way  of 
exception  to  an  action  brought  by  one  of  the  parties  in  disregard 
of  their  provisions. 

In  Boman-Dutch  law,  however,  these  distinctions  between 
pacts  and  contracts  were  not  adopted,  and  the  rule  of  that  Uw 
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was  Ex  niidoixicio  ddtitr  actio.  All  the  subtle  distinctions  of 
the  Roman  law  were  disregarded,  and  in  order  to  determine 
whether  a  convention  was  binding  or  not  the  main  question  to  be 
considered  was  whether  it  was  entered  into  with  a  serious  and 
deliberate  mind,  and  with  the  intention  of  forming  a  legal  obliga- 
tion. ThusVoet(2, 14, 9)  lays  down  the  law  as  follows:  "It  is  now 
perfectly  well  known  and  everywhere  received  that  from  nude 
pacts  entered  into  with  a  serious  and  deliberate  mind  an  action  is 
born  equally  as  from  contracts,  and  much  more  so  if  they  were 
added  to  contracts,  whether  this  took  place  at  the  same  time  or 
after  some  interval ; "  and  later  on  in  the  same  section  he  says, 
"  But  it  is  equally  beyond  doubt  that  nowadays  an  action  can  as 
rightly  be  instituted  on  a  nude  pa^t  as  on  a  stipulation."  The 
rule  is  laid  down  in  similar  terms  by  many  of  the  most  distin- 
guished jurists,  the  one  leading  authority  to  the  contrary  being 
van  Leeuwen,  who  states  that  the  rule  of  the  civil  law.  Ex  nvdo 
pacta  von  oritur  actio,  is  also  adopted  in  Dutch  practice./  van 
Leeuwen,  however,  is  not  alwaj's  consistent  with  himself,  and  in 
any  case  the  great  weight  of  opinion  amongst  the  Roman-Dutch 
writers  is  opposed  to  the  views  expreased  by  him. 

It  is  argued,  however,  that  even  if  it  was  the  rule  of  Roman- 
Dutch  law  that  a  nude  pact  gives  rise  to  an  action,  this  does  not 
dispose  of  the  question  whether  or  not  consideration  is  necessary 
to  support  a  pact  As  was  said  by  the  Chief  Justice  of  the 
Cape  Colony  in  the  case  of  Malan  and  van  der  Merwe  v.  Sec- 
retan,  Boon  &  Co.,  when  referring  to  the  passage  from  Voet 
which  I  have  already  quoted,  "  He  does  not,  however,  touch  the 
question  whether  such  a  contract  could  be  binding  if  there  were 
no  consideration  to  support  it."  But  surely,  if  in  Voet's  opinion 
consideration  were  necessary,  he  would  have  said  so.  And  the 
very  fact  that  he  does  not  touch  upon  this  question  is  to  my 
mind  the  clearest  proof  that  in  his  opinion  consideration  was  not 
required  to  constitute  a  binding  agreement.  Had  he  deemed  it 
to  be  necessary,  it  is  impossible  to  conceive  that  in  discussing  this 
question  he  would  have  omitted  to  mention  the  important  quali- 
fication that  in  every  case  consideration  must  be  present.  Voet, 
it  is  true,  does  add  a  qualification  to  the  general  rule  laid  down  by 
him  that  from  nude  pacts  entered  into  with  a  serious  and  deliberate 
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mind  an  action  is  bom  ecj^^y  ^  from  contracts ;  and  the  quali- 
ficaUon  is  thus  expressed  by  him  in  bk.  2, 14, 16 :  Deduci  possunt 
in  pactionem  negotia  quaevia  honesta  et  posaibUia:  rum  juri 
fMico  contraria  qiiaeve  ad  ptMienm  apectai^ent  laenonem: 
non  impombilia:  nee  stolida  aiqive  inepta:  nee  tarjria  ant 
prAroM,  in  bonoa  mores  hicurrentia  aict  invitantia  ad  delin- 
pLendum ;  cum  haec  omnia  ciHlifer  imjx>8Bihilia  censeantur. 
In  his  opinion,  therefore,  every  pact  entered  into  seriously  and 
deliberately  gives  rise  to  an  action,  provided  it  was  not  physically 
or  morally  impossible. 

Voet'a  treatment  of  this  question  corresponds  with  the  manner 
in  which  it  is  treated  by  many  other  jurista  Others,  however, 
lay  down  the  rule  in  this  way  tlmt  all  promises  seriously  made 
and  based  upon  a  just  or  reasonable  cause  are  legally  enforceable. 
Thiw  Grotius  in  his  Introditctimi  to  Dutch  Juruqmulence 
(3i  I,  52)  says:  "It  has  been  adopted  in  principle  and  practice 
that  aJl  promises  which  result  from  a  reasonable  cause,  in  what- 
ever terms  expressed,  confer  a  right  to  claim  or  reject  a  claim." 
van  der  Eeessel,  again,  lays  -  down  in  Tfieeie,  484 :  "  A  promise 
which  is  not  founded  on  a  just  caitaa  debendi  does  not  give  a 
right  of  action,  although  otherwise  an  action  is  maintainable  on 
anule  pact"  And  van  der  Linden  (1,  4,  3)  writes  that  contracts 
are  null  and  void  whenever  they  have  no  cause  or  a  false  cause, 
or  a  caoae  which  is  contrary  to  justice,  good  faith,  or  morals. 

An  examination  of  the  authorities,  however,  leads  me  to  the 
conclusion  that  these  are  only  different  ways  of  stating  the  same 
1^  proposition  as  is  laid  down  by  Voet,  and  that  there  is  no 
^iiffident  warrant  for  the  contention  that  the  cauea  referred  to  by 
these  and  other  writers  is  equivalent  to  the  *'  consideration  "  of 
^Agliah  kw.  Here,  again,  the  one  leading  authority  who  can  be 
ated  in  support  of  this  contention  is  van  Leeuwen,  who,  in  the 
P^^isace  cited  in  the  judgment  in  Tradeemen*^  Benefit  Society 
▼.  du  Preez,  certainly  approaches  very  near  to  the  Elnglish 
doctrine  of  consideration.  The  conclusion,  however,  to  which  I 
have  <x)me  on  a  review  of  the  chief  authorities  is  that  by  cauaa 
^  this  connection  the  jurists  simply  meant  the  reason  for  a 
P^mise;  and  that  the  meaning  of  the  doctrine  that  a  promise  to 
be  binding  must  be  based  upon  reasonable  cause  or  juata  causa 
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is  that  the  reason  for  the  promise  must  be  a  good  and  legitimate 
one,  and  not  one  contrary  to  law  or  morality  or  pnblic  policy. 
In  the  former  case  the  promise  is  legally  enforceable,  no  matter 
whether  consideration  be  present  or  not ;  in  the  latter  case'  it  is 
not  enforceable  even  though  consideration  may  have  been  given. 
And  thus  it  is  that  Dekker,  in  the  passage  cited  by  Mr.  KotzA  in 
his  notes  to  van  Leeuwen'a  Roman-DiUch  Law,  states  that 
reasonable  cause  is  equivalent  to  physical  and  moral  possibility ; 
or,  in  other  words,  tliat  a  promise  is  legally  binding  if  made  seri- 
ously and  deliberately,  provided  that,  as  Voet  says,  it  is  Jumestum 
et  poMsibile.  In  truth,  Voet's  whole  treatment  of  the  subject  of 
pacts  is  so  exhaustive  and  convincing,  and  is  so  fully  supported 
by  other  authorities,  that  I  am  prepared  to  accept  it  as  laying 
down  the  Roman-Dutch  law  on  the  subject. 

If,  then,  the  conclusion  at  which  I  have  arrived  is  correct, 
it  is  clear  that  the  defendant  cannot  set  up  the  defence  that 
the  contract  was  without  consideration.  The  tindertaking  con- 
tained in  the  letter  was  given  seriously  and  after  due  con- 
sideration ;  the  defendant  manifestly  intended  to  be  bound  by 
that  undertaking;  it  cannot  be  impeached  on  the  ground  that 
it  is  impossible  of  performance  or  illegal  or  contra  b<mo8  mores. 
All  the  conditions  are  present  which  in  my  opinion  are  required 
by  law  in  order  to  effect  a  binding  promise,  and  the  plaintiff, 
therefore,  was  entitled  to  judgment  for  the  amount  claimed 
by  him.  For  these  reasons  I  agree  that  the  appeal  muf^t  be 
dismissed  with  costs. 

Mason,  J. :  This  is  an  appeal  from  a  decision  given  by  Mr. 
Justice  Bristowe  in  the  Witwatersrand  High  Court,  awarding 
the  plaintiff  the  sum  of  £7350  with  interest  a  tempore  morae. 

Plaintiff  held  a  prospecting  contract  with  right  of  .purchase 
over  a  piece  of  land  called  "Normandien,"  situated  in  the  Orange 
River  Colony  on  the  same  farm  as  the  Lace  Diamond  Mines. 
By  deed  dated  the  10th  October,  1901,  plaintiff  sold  the  defend- 
ant one  full  half  share  of  his  rights  in  the  Normandien  contract, 
and  also  granted  him  the  sole  and  exclusive  right  of  dealing  with 
that  contract  by  way  of  cession,  sale,  flotation,  or  disposal  other- 
wise on  such  terms  as  the  defendant  might  deem  advisable,  the 
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profits  of  which  dealing  were  to  be  divided  equally  between  the 
!  parties. 

i  There  is  some  conflict  of  evidence  as  to  what  took  place  in 

'  oonnection  with  this  agreement,  the  plaintiff  stating  that  during 

the  diacossion  and  prior  to  the  signature  of  the  document  he 
objected  to  the  paragraph  giving  the  defendant  exclusive  con- 
trol, and  required  a  guarantee  that  he  should  receive  at  least 
£10,000  if  the  contract  were  disposed  of  in  any  shape  or  form. 
The  evidence  for  the  defence  is  that  this  conversation  only 
took  place  later  on  in  the  day,  after  the  document  liad  been 
actually  signed.  The  judge  who  tried  the  case  in  the  first  instance 
did  not  decide  the  point,  but  the  evidence  is  very  strongly  in 
favour  of  the  defendant's  ccmtention. 

The  discussion  of  this  question  resulted  in  the  defendant 
ngning  a  letter  drawn  by  his  solicitor  and  addressed  to  the 
plaintiff  in  the  following  terms : — 

"With  reference  to  the  contract  this  day  entered  into  between  us 
i^gvding  above  farm  [Normandien],  I  hereby  guarantee  and  undertake 
thit  in  the  event  of  sale  or  otherwise,  as  mentioned  in  paragraph  4 
tbenoiy  jour  share  of  the  profits  will  be  not  less  than  JS7500,  which  sum 
at  least  I  undertake  to  pay  you  should  I  be  successful  in  dealing 
with  the  property.  You  will  in  any  case  be  entitled  to  a  full  half  of 
all  profits  that  may  accrue,  but  not  less  than  the  above  sum.'' 

On  the  10th  February,  1902,  the  defendant  made  an  agree- 
ment with  Mr.  Abe  Bailey,  who  acted  on  behalf  of  a  company  to 
be  formed  with  limited  liability  under  the  name  of  the  Witwaters- 
rand  Land  and  Exploration  Co.;  Ltd.,  by  which  he  sold  to  the 
tompany  a  large  number  of  farms  and  option  contracts,  including 
ihat  over  the  farm  Normandien.  The  defendant  bound  himself 
for  a  period  of  two  years  to  offer  at  cost  price  to  the  company  all 
&nn8  and  option  contracts  to  be  acquired  by  him,  in  respect 
of  which,  however,  his  share  of  the  profits  was  to  be  15  per  cent., 
and  not  20  per  cent. 

He  was  to  receive  as  consideration :  (a)  A  refund  of  all  moneys 
paid  by  him  in  acquiring  these  farms  and  contracts,  including 
expenses  and  interest  at  the  ifate  of  10  per  cent.,  and  this  refund, 
which  is  caUed  the  purchase-price,  was  payable  half  in  cash  and 
ihe  other  half  in  £1  shares ;  (&)  20  per  cent,  of  all  profits  realised 
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by  the  company  in  respect  of  the  assets  ho  sold ;  (c)  the  right  to 
prevent  the  company,  so  long  as  he  retained  25  per  cent,  of  his 
vendor  shares,  from  accjuiring  other  farms  except  with  his  consent ; 
(d)  the  right,  so  long  as  he  retained  25  per  cent,  of  his  vendor 
shares,  to  subscribe  half  the  working  capital  then  required  and 
half  of  any  further  working  capital  which  might  be  called  up  in 
the  future,  and  also  to  nominate  two  directors  on  the  board. 
Apart  from  the  refund  and  perhaps  the  20  per  cent,  profits,  it  is 
impossible  to  allocate  to  the  Normandieu  contract  any  specific 
proportion  of  the  advantages  which  the  defendant  bargained  for 
from  the  company. 

On  the  30th  December,  1902,  Rood  made  an  agreement  with 
the  company  by  which  a  separate  cc&sion  of  the  Xoinnandien 
contract  (wiiich  the  prior  agreement  had  already  vested  in  the 
company)  was  made  to  the  company,  and  it  purported  to  set 
fortli  the  only  consideration  payable  to  Rood  in  respect  of  this 
contract  as  being  £311,  lis.  4d.,  made  up  of  the  amount  paid 
to  Wallach  and  the  expenses,  and  the  20  per  cent,  interest  in 
the  profits,  the  present  value  of  which  was  estimated  at  £62, 
6s.  3d.  At  this  time  the  plaintiff  seems  to  have  been  press- 
ing for  his  money,  and  this  may  have  been  the  reason  for 
drawing  up  a  separate  contract  in  respect  of  Nonnandien, 
which  certainly  omitted  some  of  the  consideration  Rood  was 
to  receive  from  the  Witwatersrand  Land  and  Exploration  Co. 
The  estimate  of  the  present  value  of  these  profits  seems  to 
have  been  made  for  the  purpose  of  shoM^ing  it  to  Wallach. 

A  further  agreement  was  made  between  the  company  and 
the  defendant ;  this  is  embodied  in  a  deed  dated  the  26th 
Febiniary,  1903,  by  wliich  Rood  ceded  or  abandoned  to  the 
company  his  right  to  the  20  per  cent,  of  the  profits  and  the 
right  to  subscribe  to  the  working  capital,  and  in  return  the 
company  released  Rood  from  his  obligation  to  offer  any  further 
farms  or  options  and  agreed  to  pay  him  the  sum  of  £9000, 
which  .was  said  to  be  distributed  jiro  raid  amongst  all  the 
properties  and  options  accepted  b}^  the  company  according  to 
prices  paid  therefor.  What  the  company  had  to  do  .with  this 
distribution  it  is  difficult  to  say.  It  appears  as  though  it  were 
an  endeavour  by  Rood,  through  the  means  of  this  declaration, 


/ 


ROOD  V.  WALLACH.  215 

to  discharge  his  obligations  with  reference  to  these  options  to 
persons  in  the  position  of  Wallach.  The  contract  was  also 
made  dependent  on  a  collateral  agreement  entered  into  between 
Rood  and  the  African  Farms,  Ltd.,  by  which  that  company 
purchased  certain  shares  from  Rood,  including  approximately 
44,000  shares  in  this  company  at  a  price  which  is  not  set 
forth. 

Acting  upon  these  documents,  and  in  response  to  demands 
made  on  behalf  of  Wallach,  the  defendant  tendered  £12,  4s.  Gd., 
half  the  calculated  proportion  of  the  £9000  due  in  respect  of 
the  Xonuandien  contract.  It  was  attempted  to  show  that 
plaintiff  had  agreed  to  accept  this  sum  in  full  settlement ; 
but  the  learned  judge  in  the  court  below  decided  against 
this  contention,  and  there  is  sufficient  evidence  to  support  his 
finding. 

Wallach  claimed  that  under  the  letter  of  the  10th  October, 
1901,  Rood  had  guaranteed  tliat  his  share  of  the  profits,  if 
there  were  any  sale  or  dealing  with  his  contract,  should  be 
a  minimum  sum  of  £7500.  For  the  defence  it  was  contended 
in  answer  to  this  claim  that,  in  the  first  instance,  the  letter 
^^^  not  bear  that  construction ;  and  that,  in  the  second  place, 
®^'en  if  jt  did,  it  was  unenforceable  as  being  a  contract  with- 
out consideration.  It  is  necessary,  therefore,  to  determine  what 
iJ}^  true  construction  of  this  document  is. 

The  contract  in  question  was  ceded  by  Rood  to  the  Wit- 
^atersitind  Land  and  Exploration  Co.,  Ltd.,  with  the  condition, 
if  it   decided  not  to  exercise  the  option,   that  before  finally 
abandoning  it   notice  should   be  given  to   Rood  at  least  one 
Bionth  before  this  expiration.     In  return  for  this  cession  Rood 
teceived  the  various  considerations  which  I  have  referred  to, 
the  value  of  some   of  which  cannot  be  determined  upon  the 
evidence  which  lias  been  led.     The  letter  of  guarantee  states 
that  in  the  event  of  sale  or  otherwise,  as  mentioned  in  para- 
g^ph  4  of  the  contract,  Wallach 's  share  of  the  profits  will  be 
not  leas  than   £7500.     Paragraph   4  states  that  all  profits  of 
whatever  nature    accruing    by   the   cetf  ion,   sale,   flotation,   or 
disposal  otherwise  of  the   rights   under  the   Normandien  con- 
tract will  be  equally  divided,  and  these  words  evidently  refer 
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back  to  paragraph  3,  which  granted  Rood  the  sole  and  ex- 
clusive right  of  dealing  with  the  contract  by  way  of  cession, 
sale,  flotation,  or  disposal  othen^dse  on  such  t-eims  and  conditions 
as  he  might  deem  advisable.  There  cannot  be  the  slightest 
doubt  that  there  was  a  cession,  sale,  or  disposal  otherwise  of 
the  rights  under  the  Normandien  contract  by  Rood.  It  was, 
however,  argued  very  forcibly  by  Mr.  L^ujimnl  that  the  suc- 
ceeding words  of  the  letter  qualified  this  undertaking,  because 
the  sum  was  to  be  paid  should  Rood  be  successful  in  dealing 
with  the  property ;  and  the  use  of  the  word  "  property,"  it 
was  contended,  in  contradistinction  to  the  words  "  rights  under 
the  Normandien  contract,"  indicated  that  the  guarantee  only 
referred  to  the  case  in  whicli  Rood  was  successful  in  getting 
the  fann  purcliased  or  floated  by  some  company. 

Now,  under  the  Normandien  conti-act  the  holder  had  not  only 
the  right  of  prospecting  and  of  purchasing  the  freehold,  but  for 
a  period  of  twelve  months  of  mining  for  gold,  precious  stones,  and 
base  metals,  which  became  his  sole  property.  Of  these  rights  the 
Witwatersrand  Land  and  Exploration  Co.  became  possessed.  The 
letter  proceeds  that  Wallach  will  in  any  case  be  entitled  to  half 
the  full  profits,  but  not  less  than  the  above  sum.  .  It  is  difficult 
to  see  how  the  whole  letter  can  be  consistently  construed  by 
limiting  the  profits  referred  to  entirely  to  profits  made  out  of  the 
freehold,  and  not  out  of  a  sale  of  the  contract  over  the  freehold ; 
and  if  the  literal  construction  of  the  word  "  property  "  is  adopted, 
then  Rood  would  not  be  bound  even  if  the  company  to  which  he 
had  ceded  his  rights  or  any  assignee  of  that  company  had  ulti- 
mately purchased  the  freehold,  because  in  that  case  not  he,  but 
the  company,  would  have  dealt  with  the  property:  he  would 
have  only  dealt  with  the  contract.  Moreover,  the  words  "  deal- 
ing with  the  property"  arc,  as  was  pointed  out  by  Mr.  Justice 
Bristowe,  capable  of  being  construed  as  including  the  actual 
cession  which  was  made  to  the  company. 

A  somewhat  similar  question  was  discussed  in  the  case  of 
Curleivia  v.  Carlis  (15  C.L.J.  38),  where  the  majority  of  the 
Court  (reversing  a  previous  decision  on  a  like  question)  decided 
that  where  a  claimholder  had  given  a  speculator  by  contract  the 
sole  right  to  purchase,  sell,  float,  or  otherwise  dispose  of  the 
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daims,  and  the  speculator  had  ceded  the  contract  outright  to  a 
limited  company,  there  was  no  disposal  of  the  claims  themselves. 
It  is  unnecessary  to  discuss  this  decision,  because  the  present  case 
is  quite  different ;  the  profits  were  divisible  on  a  sale  or  disposal 
of  any  of  Wallach  s  rights  under  the  contract,  and  not  merely  on 
the  flotation  of  the  property.  Moreover,  these  rights  were  with 
others  actually  floated  into  a  company,  so  that  the  cases  differ  in 
tliat  respect  also. 

It  is  probable  that  if  this  construction  of  the  document  had 
been  brought  to  Rood's  notice  at  the  time  he  might  have  declined 
to  sign  it,  and,  on  the  other  hand,  if  Rood's  construction  of  the 
document  had  been  brought  to  Wallach's  notice  he  might  have 
required  something  different.  I  have  therefore  come  to  the  con- 
clusion that  the  document  can  only  be  interpreted  in  the  way  in 
which  it  was  interpreted  in  the  court  below,  viz.,  that  it  becomes 
operative  upon  any  sale  or  dealing  such  as  is  referred  to  in  para- 
graph 4  of  the  contract,  and  undoubtedly  there  waa  such  a  sale 
in  the  present  case. 

There  remains  for  determination  the  question  whether  the 
letter  of  guarantee  is  unenforceable  on  the  ground  that  Wallach 
gave  no  consideration  for  it. 

The  learned  judge  in  the  court  below  came  to  the  conclusion 
that  it  had  not  been  the  intention  of  the  parties  that  Rood  should 
have  a  perfectly  free  hand,  that  the  contract  of  the  10th  October 
did  not  correctly  represent  their  intentions,  that  the  guarantee 
was  given  for  the  express  purpose  of  rectifying  the  mistake,  and 
that  the  whole  matter  was  one  transaction,  so  that  the  considera- 
tion which  supported  the  original  contract  also  supported  the 
guarantee.  Now  if  the  evidence  for  the  defence  is  accepted  upon 
this  question,  it  seems  clear  that  the  document  was  not  only  com- 
pleted liefore  the  question  of  any  guarantee  was  discussed,  but 
that  Wallach 's  misgivings  as  to  having  granted  Rood  too  much 
pow^er  was  an  afterthought.  It  is  difficult  to  see  how  Wallach 
could  have  declined  to  carry  out  the  contract,  or  Imve  been  suc- 
cessful in  an  action  to  rectify  it  on  the  gi-ound  of  mistake.  It  is 
true  that  if  he  had  thought  of  the  question  of  guarantee,  he 
would  probably  have  insisted  on  its  being  placed  in  the  contract 
or  in  some  contemporaneous  document,  and  that  Rood  would 
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have  conflented.  But  this  is  not  a  ground  on  which  a  party  can 
claim  to  vary  a  completed  agreement.  It  appears  to  me,  there- 
fore, tlukt  the  letter  was  a  document  given  by  Rood  voluntarily 
to  Wallach,  for  which  Wallach  gave  no  valuable  consideration  in 
the  English  sense  of  the  word  (RoHcorla  v.  Tliomas,  11  L.J.,  Q.B. 
214;  Anson's  Law  of  Contracts,  10th  ed.  pp.  88,  109). 

The  question  therefore  arises  whether  under  Roman-Dutch 
law  valuable  consideration  is  required  to  support  a  contract. 
The  Cape  courts  are  the  only  courts  in  South  Africa  in  which 
this  question  ha.s  been  considered  with  any  fulness.  It  was 
originally  decided  that  consideration  was  not  required  {Roux  v. 
Roiix's  Executors,  1  Menz.  89 ;  Louisa  v.  van  den  Berg,  1  Menz. 
47;  Jacobson  v.  Norton,  2  Menz.  218).  But  in  the  case  of 
Alexa'nder  v.  Pei*^^y  (Buch.  1874,  p.  59)  Sir  Hexry  de  Viluers 
and  one  other  judge  laid  down  that  a  contract  i-cquires  valuable 
consideration  to  sustain  it ;  and  although  perhaps  this  principle 
was  not  necessiiry  for  the  decision  of  that  case,  it  has  been  fol- 
lowed in  subsetjuent  judgments,  so  that  it  may  be  now  considered 
settled  law  in  that  colony  {Malan  v.  Secrctan,  Boon  &  Co.,  Fooid 
Rep.  94;  Shaiv  Bros.  v.  Kruger  and  Others,  13  E.D.C.  188; 
Hansen  (t  Schntder  v.  Quirk,  5  E.D.C.  35 ;  Midgley  v.  Tarrant, 
5  E.D.C.  57).  In  the  case  of  Shaw  Bros.  v.  Kruger  and  Others 
one  of  the  judges  of  the  Eastern  Districts'  Court  held  on  the 
authority  of  an  express  passage  of  Grotius  (3,  1,  53)  that  an 
agreement  to  extend  a  lease  made  subseijuently  to  the  leaibe,  but 
without  consideration,  is  good  as  auxiliary  to  the  main  transac- 
tion :  but  it  was  not  necessary  in  that  case  to  decide  the  point,  nor 
does  the  matter  seem  to  have  been  further  discussed. 

The  general  result  is  clearly  summed  up  in  the  case  of 
Tradesmen's  Benefit  Society  v.  du  Preez  (5  S.C.  269),  where  Sir 
Henry  de  Villiers  laid  down  that  in  Roman-Dutch  law  eveiy 
contract  must  be  founded  upon  a  just  cause,  and  tliat  as  the 
Court  must  be  guided  by  some  definite  rule  instead  of  its  own 
unlimited  discretion,  it  was  justified,  in  the  absence  of  a  clear 
consensus  of  opinion  to  the  contrary  among  writers  whose 
authority  is  recognised  in  the  colony,  in  adopting  the  rule  that 
there  is  no  just  cause  for  a  promife  unless  there  be  valuable  con- 
sideration,  tliough   it  was   unnecessary  tliat   the  consideration 


ROOD  V,  WALLACH.  219 

should  move  from  the  plaintiff  who  sought  to  enforce  the 
promise.  These  decisions  have  not  escaped  comment  in  South 
Africa  (van  Leeuweu,  Eotz^,  2,  4,  13,  note  (o);  3  C.L.J.  53;  4 
C.LJ.  99,  149 ;  7  C.L.J.  193),  and  cannot  be  reconciled  witli  tlie 
case  of  van  Beuge  v.  Coetzee  (1  Off.  Rep.  314),  which  was  decided 
in  the  High  Court  of  Justice  in  1894. 

The  essential  elements  of  contract  are  the  promise  to  do  or 
forbear  some  act  made  by  one  and  accepted  by  the  other  party 
to  the  contract,  and  the  intention  that  the  legal  relations  of  the 
parties  shall  bo  governed  by  the  promise  in  matters  to  which 
it  relates ;  or,  as  it  is  sometimes  stated,  there  must  be  consent  and 
an  intention  to  create  an  obligation  (Grotias,  Introd.  3,  1,  10, 12, 
48,  and  de  Jure  Belli  ac  Pacis,  2,  \l,  \  et  aeqr,  van  Leeuwen, 
RD.L.  2, 4, 1, 3  and  4 ;  Anson's  CoiitnicU,  10th  cd.  p.  49 ;  Pothier's 
OUlgatioiia,  par.  3 ;  3  TouUier,  Le  Droit  CivU  Franc.  Contrate  et 
OUig.  par.  8;  Pollocks  Contracts,  7th  ed.  pp.  3,  4;  Hein.  vol.  1, 
de  Pacfis,  No.  389 ;  Gudel.  Com.  de  Jure  Novisa,  lib.  3,  cap.  1 ; 
Tompkins  and  Jenckens,  Modei*n  Rotnan  Law  (1870),  p.  322; 
Glnck,  Pandekten,  2,  14,  par.  287).  In  almost  every  case  this 
intention  resolves  itself  ultimately  into  the  expressed  or  implied 
consent  of  the  promisor  that  the  promisee  shall  have  the  right 
to  enforce  performance  of  the  pi-omise  by  an  action  at  law 
(Savigny,  Modem  Roman  Law,  cap.  3,  pars.  140,  141). 

A  statement  of  the  nature  of  contract  according  to  general 
jurisprudence,  or,  as  the  civilian  writers  say,  according  to  the  law 
of  nations,  is  of  considerable  importance  to  this  discussion  in  view 
of  the  repeated  observations  of  authorities  upon  the  Roman-Dutch 
and  the  allied  systems  of  law  that  modern  practice  has  in  the 
matter  of  contract  returned  to  the  original  simplicity  of  natural 
law.  Whether  ancient  law  did  exhibit  this  simplicity  may  well 
be  questioned  (Maine's  Ancient  Laiv) ;  there  can,  however,  be  no 
doubt  that  the  Romans  developed  a  system  of  considerable  com- 
plexity, the  history  of  which  it  is  unnecessary  to  refer  to  in  de- 
tail. Under  it  only  those  agreements  which  were  embodied  in 
the  solemn  form  of  stipulation,  or  which  were  comprised  within 
the  limited  class  of  nominate  contracts,  originally  received  that 
recognition  which  entitled  the  parties  to  enforce  them  by  action. 
This  privilege  was  afterwards  extended  to  all  bilateral  agreements 
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in  which  one  of  the  parties  had  performed  hi&  part  of  the  hargain, 
or  in  which,  as  we  might  almost  say,  there  was  execated  consi- 
deration.  All  other  agreements,  with  the  exception  of  a  few  to 
which  special  statutory  recognition  .was  given,  were  called  ''nnde 
pacts."  The  term  "  nude  pacts  "  embraced  practically  every  kind 
of  valid  agreement  which  was  neither  stipulation  or  nominate  or 
innominate  contract,  and  even  under  Roman  law  they  were  re- 
garded as  valid  to  the  extent  of  affording  a  successful  defence  to  an 
action  (Dig.  2, 14, 5-7, 17, 62 ;  Code,  2, 3, 5, 12 ;  Ortolan's  History 
of  Roman  Law,  para  184,  333,  334 ;  Oeneralization  of  Roman 
Law,  para  201-209;  Pothier,a(2  Pand.  2,  14,  Noe.  4,  15,  32; 
Voet,  2, 14, 1-5 ;  Sam.  de  Cocceji,  Jus.  Civil  Contro.  2, 14,  9  and 
10;  Brunnem.  ad  Dig.  2,  14,  7;  Hunter's  Roman  Law,  2nd 
ed  pp.  520-560;  Muhlenbruch,  ad  Pand.  par.  342;  Tompkins 
and  Jenckens,  p.  323). 

The  canonical  and  civilian  juristo  under  whose  hands  Roman 
law  was  developed  during  the  middle  ages  directed  their  efforts 
to  obliterating  the  artificial  distinction  between  nude  pacts  and 
the  privileged  contracts,  and  arrived  at  a  general  rule  which 
is  said  by  Dutch   and  German  commentators  to  be  derived 
from,  or  at  any  rate  to  coincide  with,  Qerman  law,  that  nude 
pacts  constitute  a  ground  for  action  equally  vdth  defence,  and 
that  all  agreements  without  exception,  made  in  respect  of  a 
lawful  subject-matter  and  entered  into  seriously  and  deliberately, 
create  an  obligation  which  can  be  enforced  by  legal  process. 
This  general  principle  thus  broadly  enunciated  is  adopted  in 
all  the  systems  which  have  been  derived  from  the  civil  law 
(Grot.  Introd.  3,   1,   52,  53,  and  Schorer's  NoU  on  3,  31,  8 
Voet,  2,  14,  9,  and  45,  1,  1,  2 ;  van  Leeuwen,  RDJj.  2,  4,  4,  14, 
and  Dekker's  Note  on  2,  4,  2,  and  Eotz^'s  Note  on  2,  4,  13 
Brunnem.  ad  Dig.  2,  14,  7,  and  ad  Cod.  2,  3,  10 ;  4  Schomaker's 
ConsrUt  No.  19,  par.  9 ;  van  der  Keessel,  Thes.  484,  530,  798 
Schrassert's  ConauU.  vol.  1.  No.  10,  par.  20,  and  No.  48,  par.  1 
Loenius,  Decie.  by  Boel,  cas.  55,  p.  353 ;  Groen.  ad  InsL  3,  20, 
19  and  6  ;  od  Dig.  2, 14,  7,  pars.  4,  5  ;  2, 14, 17  and  45 ;  ad  Cod. 
2,  3,  10,  21,  28 ;  Paul  Voet,  Instil.  3,  14,  4  and  5 ;  3,  16,  7 
Vinuius,  de  Pactis,  cap.  7 ;  Leyser's  Pand.  voL  1,  sp.  39,  pp. 
313-314;    Zoezius,  ad  Pand.  2,   14,  Na    55;    GudeL   lib.  .3, 
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cap.  5 ;  Wittenbach,  Diap.  9,  28,  36 ;  Sam.  de  Coooeji,  2,  14, 
qiiest  10  and  40;  Ht&hlenbrach,  ad  Pand.  par.  842;  Pothier, 
OUig,  par.  3 ;  3  Toullier,  pars.  6-13 ;  Domat,  Laia  Civil,  1, 1,  7 ; 
Pollock's  Contracts,  pp.  168-175 ;  Append.  699 ;  Tompkins  and 
Jendcens,  p.  324;  Mackenzie's  lUman  Law,  7th  ed.  p.  233; 
Zoeaus,  ad  Pand.  46,  1,  77 ;  Huber,  Pradect.  Jwr.  Civil,  1, 
3,  15  (2),  and  2,  2,  14  (11) ;  Gluck,  Pandekten,  pars.  312,  344 ; 
Mackddey's  Roman  Law,  par.  363). 

The  rale  that  nude  pacts  give  rise  to  an  action  as  much  as 
^^  contracts,  even  though  the  term  be  ased  in  its  technical 
«csQfie,  IB  very  wide  reaching,  because  nude  pacts  and  contracts 
iudtide  in  fact  all  agreements  which  are  recognised  as  valid 
by  the  general  principles  of  jurisprudence.  Subject  to  what 
some  of  the  jurists  say  as  to  the  necessity  for  cause,  the  obliga- 
tory natare  of  agreements  not  prohibited  by  law  or  morals  is 
stated  without  any  qualification. 

/Roman  jurisprudence  drew  a  dear  distinction  between 
eovenants  annexed  to  a  contract  at  the  time  of  its  formation 
and  covenants  annexed  to  it  subsequently;  the  former  were 
enforced,  but  the  latter  came  under  the  head  of  nude  pacts, 
to  which  no  right  of  action  was  attached  unless  they  embodied 
new  conditions  on  each  side  so  as  to  constiute  in  reality  a 
newcontract(2%.  2, 14,7(5)and(6);  58;  18,1,72;  12,1,40; 
Code,  2, 3, 13 ;  Pothier's  Pand.  2, 14,  Nos.  34-40). 

Several  of  Jbbe  writers  of  Holland  and  other  countries  refer 
expreedy  to  this  distinction  as  no  longer  existing,  and  with 
Qrotiiis  (3,  1,  53)  lay  down  in  dear  terms  that  a  covenant 
annexed,  whether  contemporaneously  or  subsequently,  to  a  pre- 
<»ding  contract  is  obligatory  (Voet,  2,  14,  9 ;  van  der  Keessel, 
I^  521,  and  authorities  before  cited ;  Shaw  Bros.  v.  Kruger, 
W£I).C188). 

The  letter  in  question  in  this  action  seems  to  be  undoubtedly 
*  valid  agreement  under  general  principles  of  law.  •  It  was  seri- 
<wwly  and  deliberately  made,  it  was  accepted,  and  it  was  a  per- 
fectly legitimate  addition  to  a  preceding  contract ;  but  it  was  not 
^*8ed  on  valuable  consideration. 

Meet  conntries  have  required  certain  formalities  or  conditions 
^  oe  observed  in  order  to  render  fully  efficacious  contractis  in; 
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respect  of  particular  transactions ;  but  in  England  and  in  coun- 
tries which  have  adopted  English  law  a  further  general  restric- 
tion has  been  imposed,  namely,  tliat  in  all  contracts,  with  the 
exception  of  those  under  seal  and  a  few  admitted  anomalies, 
valuable  consideration  must  have  been  given  by  any  promisee 
who  seeks  to  enforce  performance  of  a  contract  (Pollock  s  Con- 
tracts,  pp.  168  et  seq. ;  Anson's  Contnicts,  pp.  87  et  aeq. :  Leake's 
Contracts,  4th  ed.  pp.  5,  6,  430). 

An  Pollock  says  (pp.  10, 175),  valuable  consideration  is  not  a 
necessary  element  of  an  agi*eement,  and  it  is  peculiar  to  the 
English  common  law,  while  it  does  not  exist  in  the  jurisprudence 
of  countries  which  have  derived  their  systems  from  the  civil  law. 
There  is  no  doubt  that  the  doctrine  of  valuable  consideration 
resembles  in  seveml  striking  points  in  operation,  in  history,  and 
in  development  the  theorj'^  of  the  cauna  civilis  of  the  Roman 
jurists.  But  as  we  have  already  seen,  the  later  systems  based  on 
Roman  law  have  expressly  renounced  the  distinctions  between 
nude  pacts  and  other  pacts  based  on  a  causa  civilis. 

It  is  argued,  liowever,  that  as  almost  all  the  civilian  writers  of 
authority  have  declared  causa  to  be  an  essential  element  of  obli- 
gations, and  that  as  at  usa  in  the  great  majority  of  cases  coincides 
with  valuable  consideration^  and  is  otherwise  the  subject  of  such 
vague  and  contnidictory  definitions,  it  would  be  of  great  advan- 
tage to  adopt  tlie  clear  and  definite  rule  that  caicsa  means  valu- 
able consideration  (Tradesmeiis  Benefit  Society  v.  dtt  Preez; 
Perry  v.  Alexander). 

It  is  a  matter  open  to  argument  whether  the  doctrine  of  valu- 
able consideration  is  so  free  from  difficulty  as  to  afford  a  clearer 
guide  than  causa  even  with  its  alleged  deficiencies;  but  there 
are,  I  venture  to  think,  other  objections  to  the  introduction  of 
this  element  into  our  law.  In  England  a  contract  under  seal  is 
sufficiently  vouched  b}'  the  seal,  and  does  not  require  considera- 
tion to  support  it.  Is  this  very  useful  method  of  avoiding  the 
difiSculties  of  proving  valuable  consideration  available  in  South 
Africa  ?  It  is  also  clear  that  there  are  certain  recognised  excep- 
tions to  the  doctrine,  though  there  are  many  disputes  as  to  their 
nature  and  extent  (Pollock,  p.  182 ;  Anson,  89, 116  ;  Leake  (1878), 
pp.  610,  617),    Are  these  exceptions,  some  of  which  are  clearly 
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due  to  a  desire  to  enforce  the  dictates  of  conscience,  to  prevail  in 
this  country  ?     Again,  certain  positive  rules,  such  as  those  with 
reference  to  donation,  release,  contracts  made  for  the  benefit  of 
and  accepted  by  a  third  party,  and  to  a  great  extent  mandate, 
deposit,  and  loan  (cainmodatum),  are  clearly  opposed  to  the  doc- 
trine of  valuable  consideration,  but  they  are  too  well  established 
and  too  important  to  be  disregarded  {Malan  v.  Secretan,  Boon  & 
Co.;  TmAesmeiis  Benefit  Society  v.  dii  Preez;  Voet,  13,  6,  9; 
van  dor  Keessel,  TIics.  510). 

So  t]\at  while  the  doctrine  of  valuable  consideration  forms  a 
Qfleful  and  congruous  portion  of  the  structure  of  English  law  with 
which  it  has  grown,  its  introduction  into  South  Africa  as  a  whole 
would,  it  appears  to  me,  require  legislation ;  and  its  partial  intro- 
duction with  modifications,  which  may  have  unseen  and  perhaps 
unfortunate  results,  may  well  be  regarded  as  of  still  less  advan- 
tage.   I  may  remark  that  the  case  of  Mculdison  v.  Alderaon 
(8  App.  Cas.  467),  and  the  class  of  cases  of  which  Taylor  v. 
Bimn^  (I  M.  &  S.  290)  is  an  example  (see  Pollock,  pp.  46-48 ; 
AjmUj  p.  22),  show  that  the  giving  of  valuable  consideration  is 
often  not  sufHcient  to  determine  whether  there  was  any  intention 
to  enter  into  a  binding  engagement. 

Many  of  the  later  civilian  writers,  and  more  especially 
French  writers,  undoubtedly  state  that  no  obligation  can  sub- 
sist without  some  just  or  honest  cause  (Grotius,  3,  1,  51,  62 ; 
van  der  Linden' (Juta),  p.  103;  van  Leeuwen,  R.D.L,  2,  4,  6; 
Brunneni.  ad  Cod,  2,  3,  10 ;  van  der  Keessel,  Tliea,  484 ;  Pothier's 
OUig.  par.  42;  3  TouUier,  par.  22;  Domat,  1,  1,  5,  6;  Dalloz, 
Rqyertoire  (1860),  pars.  498  et  seq,) ;  but,  on  the  other  hand, 
authorities  of  perhaps  equal  weight  do  not  apparently  qualify 
in  this  way  the  general  rule  that  agreements  seriously  and 
deliberately  entered  into  in  respect  of  a  lawful  matter  create  a 
legal  obligation  (Voet;  Paul  Voet;  Loenius;  Leyser;  Groenewegen; 
Zoezius,  45,  1,  2;  Vinnius;  Savigny,  Ohlig.  par.  78,  and  other 
authorities  in  passages  quoted  as  to  distinction  between  nude 
and  other  pacts  being  abolished). 

When  we  examine  the  examples  of  obligations  without  cause 
in  these  authorities  they  appear,  generally  speaking,  to  divide 
themselves  into  two  classes — one    in  which    there    has    been 
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mistake  as  to  the  subject-matter  6f  the  promise,  and  the 
other  in  which  the  consideration  for  the  promise  has  failed ; 
the  relief  given  to  a  promisor  in  these  cases  is  based  on  the 
nature  of  contract  and  on  principles  of  equity  which  are 
commoA  to  all  systems,  and  not  peculiar  to  the  civil  law. 

The  word  catiaa  has  very  numerous  meanings  (Brisson, 
de  Verb.  "  Causa  "),  and  it  is  not  always  easy  to  determine  in 
many  passages  which  one  is  intended.  But  the  origin  or  ex- 
planation of  the  doctrine  that  every  obligation  must  have  a 
ca^tsa,  and  the  sense  in  which  that  word  is  used,  can,  I  think, 
be  deduced  from  the  Roman  law.  In  tradition  ownership  did 
not  pass  unless  there  was  ju8ta  causa  (the  word  used  by  van 
der  Eeessel  in  Thesis,  484).  This  undoubtedly  does  not  mean 
valuable  consideration,  nor  the  causa  ciinlis  of  Roman  con- 
tracts; to  pass  the  property  there  mast  liave  been  an  inten- 
tion to  transfer,  and  any  fact,  such  as  sale,  legacy,  dowry, 
payment  of  debt,  or  free  gift,  was  a  proof  of  such  intention, 
and  was  denominated  a  jicsta  causa  (Hunter's  Roinan  Law, 
p.  283;  Cumins,  Manual  Ciuil  Law,  2nd  cd.  p.  110;  Mackeldey, 
par.  255;  Tompkins  and  Jenckens,  p.  157 ;  Savigny,  OUig,  78 ; 
Muhlenbruch,  pars.  246,  262). 

Now  it  appears  to  me  that  caiisa  in  obligations  i^  not  used 
in  any  narrower  sense  than  in  cases  of  delivery;  any  fact 
which  would  justify  a  man  in  retaining  property  of  which  he 
has  obtained  possession  would  be  a  sufficient  foundation  to 
support  a  contract  in  which  he  was  given  a  claim  to  such 
property.  The  intention  is  the  essential  element  in  contract 
as  in  delivery ;  it  is  a  state  of  mind  due  to  a  desire  to  attain 
some  object,  and  if  the  object  be  lawful,  then  the  d^re  or 
motive  forms  a  lawful  cau^a.  It  is  true  that  the  motive  must 
be  due  to  preceding  facts,  and  these  facts  are  frequently  de- 
nominated the  causce  of  the  obligation;  but  for  practical  pur- 
poses it  is  not  necessary,  I  believe,  to  separate  the  motive 
which  induces  the  intention  to  bind  oneself-  from  the  facts 
giving  rise  to  that  motive.  The  intention  to  enter  into  a 
lawful  obligation  is  the  governing  element  of  contract  so  far 
as  the^  promisor  is  concerned,  and  that  intention,  or  perhaps, 
speaking*  more  cori-ectly,  the    proximate   fact    out    ^f  which 
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it  aiises,  is  the  cause  of  the  obligation.  If  there  were  no  such 
{act,  it  is  difficult  to  conceive  of  the  promisor  having  any  inten- 
tion to  bind  himself ;  if  he  were  mistaken  as  to  the  fact,  he  will 
^ith  certain  limitations  be  entitled  to  relief ;  if  his  intentions  to 
\>ind  himself  arose  from  a  counter -promise,  failure  to  fulfil  the 
latter  will,  generally  speaking,  release  him  from  his  obllgationa 
In  each  of  these  cases  the  obligation  is  said  to  be  without  cause 
(Pothier's  OUig.  par.  42 ;  3  Toullicr,  par.  166 ;  Pollock's  dmtracts, 
pp.  172,  699 ;  Tompkins  and  Jenckens,  p.  327  ;  Domat,  1,  1,  5,  6  ; 
Dalloz,  par.  500;  Goudsmit's  Pandekta,  vol.  2,  par.  33;  Merlin, 
Qiust.  de  Droit  Vert.,  Catbae  des  Ohligatioiis ;  Windscheid, 
PaTulekten  BechL  par.  318;  Kota^'s  Note  on  van  Leeuivena 
ILDl.  2, 14,  3). 

If  this  is  the  correct  interpretation  of  caicea  in  the  rule  that 

an  obligation  cannot  subsist  without  a  cause,  then,  as  the  French 

writers  say,  the  rule  results  from  the  nature  of  contract,  and  is 

applicable  to  every  jurisprudence  except  those  in  which  a  form  of 

words  is  made  binding  apart  from  the  intention  of  the  parties. 

Originally  it  would  appear  that  a  stipulation  was  so  binding,  and 

hence  the  exceptio  doli  was  introduced  and  gave  rise  to  the  rule 

that  a  stipulation  sine  cauaa  could  not  be  enforced  ;  but  here,  too, 

the  word  caiuia  has  the  same  wide  meaning  as  in  cases  of  delivery, 

for  it  not  only  embraced  a  consideration  which  did  not  fail,  but 

also  any  intention  of  liberality  (Hunter  s  Roman  Law,  pp.  460, 

597 ;  Brunnem.  ad  Dig,  44,  42 ;  Zoezius,  45,  1 ;  Savigny,  OUig, 

par.  78;  Sandar's  Just,  p.  570). 

Many  of  the  vrriters  divide  contracts  into  those  in  which  a 
mutual  advantage  is  sought,  or  in  which  one  party  only  is  to  get 
the  advantage ;  the  latter  are  called  "  benevolent  contracts,"  and 
any  intention  of  liberality  is  considered  a  sufficient  causa  to 
support  them.  It  is  difficult  to  see  what  agreements  intended 
to  have  a  binding  character  are  not  included  in  one  of  these  two 
classes ;  because  the  exercise  of  liberality,  it  is  said,  may  be  due  to 
sentiments  of  friendship,  gratitude,  delicacy,  honour,  or  conscience 
(Qrotius,  3,  1,  53 ;  Pothier's  Ohlig.  pars.  12, 42, 46 ;  Pollock's  Con- 
tracts,  p.*  17* ;  Domat,  X,  1,  5,  6 ;  Zoezius,  ad  Pand,  45,  1,  2 ; 
Dalloz,  OWi^.  pars.  501-514;  Merlin,  ubi  supra;  Savigny,  Ohlig, 
par.  53). 
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The  <{ae8tioh  whether  the  person  seeking  to  enforce  an  agt-eo* 
meut  must  show  that  it  rests  upon  some  just  cause  in  cases  whci-c 
the  document  in  which  it  is  embodied  or  the  nature  of  the  traiLs- 
action  does  not  disclose  it,  or  whether  tiie  onus  rests  on  the 
defendant  to  show  that  there  is  no  cause,  Iios  been  the  subject  of 
considerable  controversy.  Wliere  the  obligation  consisted  iu  an 
engagement  to  pay  money,  it  was  provided  by  Roman  law  and 
by  most  of  the  systems  based  on  it,  that  as  such  an  engagement 
presupposed  a  loan  no  action  could  be  maintained  upon  it,  unless 
the  creditor  were  able  to  show  that  he  had  actually  advanced  the 
money  or  that  some  jit^to  caiisa  formed  the  basis  of  the  acknow- 
ledgment of  indebtedness.  How  far  this  rule  extended  to  other 
contracts  was  also  much  discussed:  but  whatever  be  the  exact 
operation  of  the  rule,  it  appears  to  me  not  to  affect  the  essential 
elements  of  contract  as  understood  in  our  law,  but  to  lie  within 
the  domain  of  procedure. 

So  far  as  acknowledgment  of  debts  are  concerned,  it  secins 
originally  to  have  been  intixxiuced,  as  so  many  similar  provisions 
have  been  in  ancient  and  modern  times,  to  give  a  special  protec- 
tion to  the  improvident  debtor  against  the  unscrupulous  money- 
lender, and  to  have  varied  much  in  different  localities  (Diy.  22, 
3 ;  van  der  Keessel,  Thes.  523,  524 ;  van  den  Berg.  Advys  Bock, 
3,  27  ;  3  TouUier,  pans.  175  ct  acq.  \  CJroen.  ad  Dig,  22,  3,  25 ; 
Voet,  22,  4,  17 ;  Gudel.  lib.  3,  cap.  U ;  »Sam  de  Cocceji,  12,  1  ; 
Quest.  22,  23;  Dalloz,  Bei>ei±  Ohlig.  Nos.  514-526;  Merlin,  uhi 
Hiipra;  Cioudsmit,  vol.  2,  par.  33;  van  Beiigc  v.  Coetzee,  ubi 
tnijyra).  The  question  how  far  intentions  unexpres.sed  or  wrongly 
expressed  should  govern  contracts  conies  chiefly  within  the  laM'  of 
evidence,  which  is  the  same  liere  in  substance  as  in  England. 

I  have  therefore  come  to  the  conclusion  that  in  our  law  a 
deliberate  promise  relating  to  any  transaction  not  prohibited  by 
law,  made  by  the  pi-omisor  with  the  intention  of  binding  himself, 
and  accepted  by  the  promisee,  can,  with  the  well-known  limita- 
tions as  to  mistake  and  failure  to  pcrfonn  the  relative  counter- 
promise,  be  enforced  by  action,  and  that  therefore  this  letter  is  a 
good  foundation  for  the  plaintiff^s  claim. 

Appellant's  Attorneys:  Tindall  tt  Mortiincr ;  Resix)udent's 
Attorneys :  Steyniann,  Emelcn  cfc  llooti. 
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1904.    ilptni  5^    Soi/)MnN,  Wessei-s,  and  Curlewis,  J.J. 

Practice. — Pleading.  — Jurisdiction,  — Exception, 

Ex  facte  a  declaration  it  appeared  that  the  plaintiff  wan  resident  in  the 
Gape  Colony  and  the  defendant  in  Natal,  and  there  was  no  alle- 
gation of  any  fact  which  would  give  the  Court  jurisdiction.  The 
defendant  excepted  to  this  declaration  as  not  showing  on  the  face 
of  it  that  the  Court  had  jurisdiction.  Hddy  that  the  Court  was 
justified,  in  the  absence  of  an  allegation  to  the  contrary,  in  pre- 
suming that  the  plaintiff  and  defendant  being  both  resident  out- 
side the  jurisdiction  were  also  domiciled  beyond  it,  and  that  the 
exception  was  well  taken.     Leave  was,  however,  granted  to  amend. 

Appeal  from  a  decision  of  Mason,  J.,  sitting  in  the  Wit- 
watersrand  Higli  Court,  on  an  exception  taken  by  the  present 
appellant  (defendant  in  the  court  below)  to  the  intendit  of  the 
respondent  (plaintiff  in  the  court  below). 

The  intendit  was  as  follows : — 

(1)  Tlie  plaintiff  is  a  merchant  and  at  present  lives  at  Capetown, 
and  the  defendant  is  or  was  a  stockbroker  and  at  present  lives  at 
Glengarrif,  Davenport  Road,  Berea,  Durban. 

(2)  At  various  times  in  the  year  1903  plaintiff  lent  to^  or  paid  on 
behalf  of,  the  defendant  at  his  request  money  amounting  in  all  to  XI 96. 

(3)  In  the  month  of  December,  1903,  the  plaintiff  supplied  goods  to 
the  defendant  to  the  value  of  £27,  7s.  9d.  at  his  request 

(4)  The  defendant  has  neglected  and  refused  to  pay  the  plaintiff 
any  portion  of  the  sums  aforesaid. 

Wherefore  plaintiff  claims,  kc. 

The  defendant  filed  the  following  exception : — 

The  defendant  excepts  to  the  jurisdiction  of  this  honourable  Court 
on  the  following  grounds,  which  appear  from  the  plaintiff's  intendit : — 

(l).That  neither  plaintiff  nor  defendant  are  or  ever  have  been 
domiciled  within  the  jurisdiction  of  this  honourable  Court. 

(2)  That  the  acts  which  constitute  the  basis  and  cause  of  tlie 
present  wtion  were  not  performed  at  anyplace  within  the  jurisdiction 
<*t  this  hoQourable  Court. 
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After  argament  the  Court  overraledthis  exception  with  costs, 
and  ordered  that  the  defendant's  plea  should  be  filed  within 
three  days,  and  that  the  overruling  of  the  exception  should  be  no 
bar  to  a  plea  to  the  jurisdiction.  Against  this  decision  the 
defendant  now  appealed. 

</.  W,  S,  Leonard,  for  the  appellant :  The  defendant  was  not 
bound  to  adopt  the  procedure  taken  in  Springle  v.  Mercantile 
Asao&iatioii  of  Swaziland  {supra,  p.  163).  The  declaration  is 
on  the  face  of  it  bad.  It  ought  to  show  that  the  Court  has 
jurisdiction. .  There  is  no  single  fact  stated  which  would  create 
jurisdiction.  The  parties  are  both  resident  outside  the  jurisdic- 
tion, and  it  is  not  allied  that  the  agreement  had  to  be  performed 
within  the  jurisdiction. 

Gregorowaki,  for  the  i*eflpondent :  The  exception  is  really  no 
exception  at  all.  It  states  facts  which  have  to  be  proved.  The 
decision  of  the  Court  was  that  leave  was  granted  to  raise  the 
question  of  jurisdiction  by  plea.  The  proper  procedure  was 
to  set  aside  the  attachment  by  application,  as  was  done  in 
Springle*8  case,  or  to  raise  the  question  of  jurisdiction  by  plea; 
see  Zeederberg  v.  Mansfield  (8  H.C.G.  158).  The  fact  of  there 
being  an  intendit  shows  that  the  Court  had  given  leave  to  sue  by 
edictal  citation,  and  this  citation  refers  to  an  order  of  attachment 
As  long  as  this  attachment  stands  it  must  be  presumed  that  the 
Court  has  jurisdiction. 

Solomon,  J.:  This  is  an  appeal  from  a  decision  of  the 
Witwatersrand  High  Court,  upon  an  exception  which  was  taken 
to  the  plaintifTs  declaration  or  intendit  in  the  court  below  by  the 
defendant.  It  is  somewhat  unsatisfactory  to  have  to  determine 
this  case  without  knowing  exactly  the  reasons  upon  which  the 
decision  in  the  court  below  was  based ;  but  the  learned  judge  who 
gave  the  decision  knows  that  this  case  is  on  appeal,  as  it  has 
been  pending  for  the  last  fortnight,  but  apparently  he  does  not 
think  it  necessary  to  give  any  reasons  for  his  decision. 

Now  I  must  say  that  it  appears  to  me  that  the  pleadings  in 
this  case  are  extremely  unsatisfactory,  both  on  the  side  of  the 
plaintiff  and  on  the  side  of  the  defendant.     The   plaintifTs 


CROWDER  V.  CROWDER,  229 

^atUioQ  is  exceedingly  bald.    It  states  that  the  plaintiff  is  a 
^tchant,  and  that  he  at  present  lives  at  Capetown,  and  that  the 
^^«iidant  is  or  was  a  stockbroker  and  at  present  lives  at  Durban. 
^^^  m  the  next  paragraph  it  states  that  at  varioas  times  iu 
1&03  the  plaintiff  lent  to,  or  paid  on  behalf  of,  the  defendant  at 
his  request  money  amounting  in  all  to  £196.    In  the  month  of 
December,  1903,  the  plaintiff  supplied  goods  to  the  value  of  £27 
odd  to  the  defendant  at  his  request — wherefore  the  plaintiff 
claims  these  amounts  of  £196  and  £27  from  the  defendant    From 
the  declaration,  which  sets  forth  that  the  plaintiff  was  residing 
at  Capetown,  and  the  defendant  residing  at  Durban,  I  think  it  is 
a  perfectly  fair  presumption  that  the  plaintiff  was  domiciled  in 
Capetown  and  the  defendant  in  Durban.    Of  course,  residence 
and  domicile  do  not  mean  the  same  thing ;  but  after  all  residence 
is  the  most  essential  fact  in  considering  a  question  of  domicile, 
ftnd  where  there  is  a  statement  on  the  pleadings  that  a  person  is 
Indent  at  a  particular  place,  I  think  the  Court  may  fairly  pre- 
^me  that  he  is  domiciled  there,  unless  there  is  a  statement  to 
the  effect  that  he  \b  domiciled  somewhere  else.    Therefore,  as  the 
declaration  or  intendit  states  that  the  plaintiff  resides  at  Cape- 
town and  the  defendant  at  Durban,  and  as  there  is  no  statement 
to  the  effect  that  they  are  not  domiciled  at  those  places,  I  think 
the  Court  is  entitled  to  come  to  the  conclusion,  that  on  the  face  of 
the  inteodit  it  is  shown  that  the  plaintiff  is  domiciled  at  Cape- 
town, and  the  defendant  is  domiciled  at  Durban. 

Now  the  ordinary  rule  Ib  Actor  aequitur  forum  rei,  and  as 
the/omm  rei  in  this  case  is  Natal,  the  courts  of  that  colony 
would  primarily   have  jurisdiction  to  decide  this  action.     If 
then  the  action  is  brought  in  this  Court  the  declaration  should 
set  forth  facts  to  show  that  this  Court  also  has  jurisdiction 
in  the  matter.     No  such  facts,  however,   are  stated  in  this 
declaration.    This  is  a  case  of  contract,  but  there  is  no  state- 
ment in  the  declaration  that  the  contract  was  entered  into 
within  the  jurisdiction,  or  was  to  be  performed  within  the 
inriadiction;  nor  is  there  any  allegation  that  either  the  plain- 
tiff or  the  defendant,  though  they  reside  elsewhere,  are  domi- 
ciled within  the  jurisdiction.    Further,  there  is  no  allegation 
that  there  had  been  any  attachment  of  property  in  this  case  for 
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the  purpose  of  founding  jurisdiction,  a  statement  which,  if  such 
be  the  case,  clearly  ought  also  to  have  appeared  in  the 
declaration. 

To  this  iutendit  an  exception  was  taken  by  the  defendant, 
which  also  appears  to  me  to  be  very  unsatisfactorily  pleaded, 
becaase  when  a  defendant  excepts  to  a  declaration  he  of  course 
ought  to  accept  entirely  the  facts  which  are  set  forth  in  the  de- 
claration. Here,  however,  the  exception  sets  forth  facts  which 
are  not  contained  in  the  declaration,  and  therefore  it  appears  to 
me  that  it  might  as  well  be  read  as  a  plea  in  bar  to  the  jurisdic- 
tion of  the  Court  as  an  exception  to  that  jurisdiction.  How- 
ever, it  was  called  an  exception,  and  it  was  treated  as  one 
in  the  court  below.  That  is  clear  from  the  order  of  the  learned 
judge  in  the  court  below,  in  which  he  overruled  the  exception, 
and  gave  the  defendant  leave  to  plead  in  bar,  showing  that 
he  did  not  treat  this  so-called  exception  as  a  plea  in  bar. 
Therefore,  I  think  it  is  possible  for  us,  by  ignoring  the  facts 
set  forth  in  the  exception,  to  treat  it  as  a  real  exception  and 
not  as  a  plea  in  bar,  and  it  is  clear  that  it  is  quite  open  to  a 
defendant  to  except  to  a  declaration  on  the  ground  that  it  shows 
that  the  Court  has  no  jurisdiction  in  the  case. 

Now  it  appears  to  me  that  on  the  face  of  this  declaration 
it  is  shown  that  the  Court  has  no  jurisdiction.  As  I  have 
already  pointed  out,  it  states  that  both  the  defendant  and 
the  plaintiff  are  resident  out  of  the  jurisdiction  of  the  Court, 
and  it  omits  to  set  forth  any  other  facts  which  would  justify 
us  in  assuming  jurisdiction.  Now,  in  my  opinion  it  is  neces- 
sary for  a  declaration  to  show  not  only  that  there  is  a  good 
cause  of  action,  but  that  there  is  a  good  cause  of  action  in 
this  Court;  and  if  the  declaration  fails  in  either  respect,  it 
appears  to  me  that  it  is  defective,  and  can  be  excepted  to.  In 
the  present  case,  however,  it  is  not  necessary  to  go  that  length ; 
but  it  is  sufficient  to  say  that  the  declaration  on  the  face  of 
it  discloses  that  the  Court  has  no  jurisdiction,  and  that  it  is 
therefore  open  to  the  exception  which  has  been  taken. 

Mr.  Oregorowski,  however,  relies  strongly  upon  the  fact 
that  this  is  a  case  in  which  there  had  been  an  attachment 
for  the  purpose  of  founding  jurisdiction,  and  that  as  long  as 
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that  order  stands  we  ought  to  presume  that  the  Court  has 
jurisdictiou  in  the  case.  Now  I  should  say,  in  the  first  place, 
that  this  is  a  fact  which  ought  to  have  been  stated  in  the 
declaration  itself ;  for  if  the  plaintiff  relies  upon  the  fact  that 
there  had  been  an  attachment  to  found  jurisdiction,  he  ought 
to  have  alleged  that  fact  in  the  declaration  in  which  his  cause 
of  action  is  set  forth.  There  is,  however,  no  statement  to  that 
effect  in  the  declaration.  But  then  it  is  urged  that  the  iact 
that  there  wa.s  an  attachment  appears  fi-om  the  edictal  citation, 
and  that  we,  therefore,  ought  to  take  notice  of  the  fact  in 
this  argument.  The  edictal  citation,  however,  is  not  part  of 
the  declaration,  and  strictly  an  argument  on  an  exception  should 
be  confined  to  the  facts  set  out  in  the  declaration.  But  even 
assuming  that  we  are  entitled  to  take  notice  of  this  fact,  it 
by  no  means  follows  that  the  Court  has  jurisdiction.  For  an 
attachment  does  not  in  itself  give  the  Court  jurisdiction,  and 
whei-e  the  facts  set  forth  in  the  declaration  show  that  the 
Court  has  no  jurisdiction,  I  do  not  think  that  the  mere  fact 
that  there  had  been  an  attachment  supplies  the  defect.  Mr. 
G^reg&wmki  proposed  to  refer  to  the  statements  contained  in 
the  application  fur  the  attachment,  in  order  to  show  that  the 
Court  had  jurisdiction  i  but  clearly  these  statements  were 
inadmissible  in  this  argument,  and  we  therefore  refused  to 
allow  him  to  refer  to  them. 

Tlien  it  was  argued  that  the  defendant's  proper  course 
was  first  to  have  moved  the  Court  to  set  aside  the  order  of 
attachment.  Now,  no  doubt  that  was  a  course  which  was 
open  to  him  ;  but  apparently  he  had  no  notice  of  the  order 
^til  the  citation  and  intendit  were  served  upon  him,  and 
^ben  he  looked  at  the  intendit  and  saw  how  defective  it 
^as,  I  am  of  opinion  that  it  was  competent  for  him,  instead 
ot  moving  the  Court  to  set  aside  the  order,  to  take  the  course 
^hichhe  has  adopted  in  this  case  and  to  except  to  the  declara- 
^^^  on  the  gi'ound  that  it  shows  that  the  Court  has  no 
Jurisdiction.  I  am  therefore  of  opinion  that  the  judgment  of 
the  learned  judge  in  the  court  below  was  wrong,  that  the 
exception  to  the  declaration  was  a  good  one,  and  should  have 
'^n  allowed  in  the  court  below. 
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The  appeal,  therefore,  in  this  ease  will  be  allowed  with 
costs  in  this  Court  and  in  the  court  below.  The  exception 
to  the  jurisdiction  which  was  taken  in  the  court  below^  is 
sustained,  but  the  plaintiff  will  have  leave  to  amend  his  de- 
claration in  order  to  show  that  the  Court  has  jurisdiction. 

Wesseds  and  Curi^ewis,  J.J.,  concurred. 

Appellant's  Attorneys:  Lunnon  <t  Nixon;  Respondent's 
Attorneys :  Roux  tfc  Jacchsz, 
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1904.    April  5.    Solomon,  Wessels,  and  Cublewis,  J.J. 

Practice,  —  Appeal.  —  Time  allowed  for  progeciUion,  —  BuU  of  Court 
No.  95. 

An  appeal  from  a  court  of  resident  magistrate  must  be  duly  prosecuted 
within  six  weeks  from  the  date  of  the  judgment.  Where,  owing 
to  the  vacation,  there  is  no  sitting  of  the  Court  of  Appeal  within 
that  period,  the  appeal  should  be  set  down  for  hearing  on  the  first 
appeal  day  of  the  next  term. 

Appeal  from  a  judgment  of  the  Assistant  Resident  Magistrate 
of  Krugersdorp  dated  the  27  th  November,  1903.  The  appeal 
had  been  noted  on  the  30th  November,  1903. 

SviutSy  for  the  respondents,  raised  tlie  objection  that  the 
appeal  should  have  been  set  down  for  the  first  appeal  day  of  the 
term,  viz.,  the  7th  March,  and  that  in  default  of  this  the  appeal 
had  lapsed  in  terms  of  Rule  of  Court  No.  95. 

lie  Wet,  for  the  appellant :  When  the  Court  adjourned  for  the 
vacation  on  the  30tli  November,  the  appellant  had  still  six  weeks 
less  three  days  for  the  prosecution  of  the  appeal.  During  the 
vacation  no  civil  appeals  were  heard,  and  the  appellant  was 
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entitled  to  reckon  the  balance  of  his  six  weeks  from  the  1st  of 
Maich.  The  rule  says,  "  the  next  sitting/'  and  that  is  not  neces- 
sarily one  specif  day ;  the  Court  adjourns  its  sitting  from  day 
today. 

Gregorowaki,  as  amicus  curiae,  intimated  that  the  full  Court 
had  earlier  in  the  term  laid  down  that  in  such  a  case  the  appeal 
must  be  set  down  for  the  first  appeal  day  of  the  term.  The 
point  had,  however,  not  been  argued  on  that  occasion. 

The  Court  ruled  that  the  appeal  was  too  late.  It  ought  to 
have  been  prosecuted  within  six  weeks,  and  this  period  having 
expired  during  the  vacation  the  appeal  should  have  been  set 
down  for  the  next  sitting  of  the  Court — that  was  for  the  first 
appeal  day  of  the  new  term. 

de  Wet  then  applied  under  rule  No.  95  for  relief,  so  that  the 
appeal  might  still  be  heard. 

The  respondents  raising  no  objection,  the  Court  held  that,  in 
view  of  the  fact  that  there  had  been  no  fixed  ruling  on  the  read- 
ing of  rule  No.  95,  and  that  this  was  the  reason  for  the  delay, 
the  relief  asked  for  would  be  granted  and  the  appeal  be  allowed 
topiDceed. 

The  appeal  was  then  heard  and  dismissed  with  costs. 

Appellants  Attorneys:  cfc  ViUiers  &  de  Kock ;  Respondents* 
Attorneys :  Tindall  &  Mortimer. 
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1904.    April  6.    Solomon,  Wessels,  and  Mason,  J.J. 

Evidence. — Deceased  person. — Affidavit — Rule  No,  59. 

A  statement  of  the  facts  within  his  knowledge  mode  by  a  person  in  the 
service  of  the  plaintiff  to  his  attorney,  and  sworn  to  by  him  before 
the  action  was  instituted,  is  not  an  "  affidavit  of  a  witness  "  within 
the  meaning  of  Rule  of  Court  No.  59,  and  is  not  admissible  in  evi- 
dence on  proof  of  the  death  of  such  person.  Held^  further,  that 
even  if  the  statement  had  been  admissible,  the  Coui*t  in  the  exercise 
of  its  discretion  would  not  have  admitted  it. 

Action  for  the  recovery  of  certain  moneys,  being  the  price  of 
meat  flold  and  delivered. 

During  the  trial  counsel  for  the  plaintiff  asked  leave  to  hand 
in  an  affidavit  of  a  person  who  had  been  in  the  service  of  the 
plaintiff  when  the  action  arose,  and  who  had  died  The  plaintifTs 
attorney  had  taken  a  statement  from  the  deceased  in  the  form  of 
an  affidavit;  but  at  that  time  no  action  was  pending,  and  the 
affidavit  was  not  made  with  a  view  to  its  being  used  at  the  trial. 

Dickson,  for  the  plaintiff:  This  evidence  is  admissible  under 
rule  No.  59.  See  also  the  judgment  of  de  Villiers,  C.J.,  in  the 
case  Executoi's  of  SchiTtinberg  v.  Executors  ofVos  (1  S.C.  325); 
Brink  v.  Wilnon  and  Glynne  (1  S.C.  331);  Taylor  on  Evidence, 
vol.  1,  pp.  433,  467. 

Oregorowski,  for  the  defendant,  was  not  called  upon. 

The  Court  approved  of  the  decision  of  the  majority  of  the 
Court  in  the  case  of  Executors  of  Schonnherg  v.  Executors  of 
VoSy  and  ruled  that  the  affidavit  was  inadmissible.  It  was 
merely  a  statement  made  to  the  plaintiff's  attorney,  and  to  the 
truth  of  which  he  had  sworn  at  the  request  of  the  attorney,  and 
was  not  an  affidavit  which  had  been  made  in  the  course  of  any 
legal  proceedings,  or  in  any  other  circumstances  which  could  bring 
it  within  the  meaning  of  the  rule.     It  was  further  held  that,  even 
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if  the  statement  had  been  admissible  under  the  rule,  the  Court 
should  not  in  the  exercise  of  its  discretion  admit  a  statement  on 
oath  made  under  such  circumstances. 

PlaintifTs  Attorneys:  Berrangi  cfc  Badler;  Defendant's  At- 
torneys :  Roiix  ii:  Jacobaz, 
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1904.     March  14,  28,  and  Aj^ril  11.     Innek,  C.J.,  and  SoLOMOK 

and  Smith,  J.J. 

AfariUd  f^to, — /a^eiznre  o/ tturrettdered  bunjher^s  yraperiy  by  Boei' forces, 
— Right  of  otvner  to  vindicate  home  iwi  duly  commatideered. — 
Appeal  from  0,R,C.  High  Court  petuiitig. — Ordifiafice  Xo.  12 
of  1902. 

'  W  sued  O  in  the  court  of  tlie  Magistrate  of  Bethlehem  in  tlie  Orange 
River  Colony  for  delivery  of  a  horse  which  had  been  acquired  by 
the  defendant  under  the  following  circumstances  :  Wa  husband, 
to  whom  Hhc  was  married  by  antenuptial  contract,  being  a 
burglier  of  the  Orange  Free  State,  served  with  the  Boer  forces 
in  the  fieM.  Thereafter  he  surrendered  to  the  British  and  was 
sent  to  Basutoland.  In  October,  1901,  after  the  annexation  of 
the  said  State  to  the  British  Empire,  a  Boer  officer,  acting  under 
orders  from  his  commandant,  took  the  horse,  and  the  defendant 
subsequently  accjuired  it.  Though  the  animal  was  seized  botid 
fide  for  purposes  of  war,  the  evidence  showed  that  there  had 
been  no  due  and  proper  commandeering  in  compliance  with  the 
requii-ements  of  the  krijgsivel  of  the  Orange  Free  State.  Ileld^ 
on  appeal,  confirming  the  decision  of  the  High  Court  of  the 
Orange  River  Colony,  that  the  taking  of  the  horse  did  not 
deprive  W  of  her  ownership  in  it,  as  there  had  been  no  proper 
commandeering  nnd  it  was  not  a  case  of  capture  from  the  enemy, 
W  not  being  a  British  subject  at  the  time.  W  was  therefore 
entitled  to  judgment. 
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An  appeal  from  the  High  Court  of  the  Orange  River  Colonj  had 
already  been  noted  when  the  statute  in  that  colony  which 
constituted  the  Supreme  Court  of  the  Transvaal  a  court  of 
appeal  from  the  decisions  of  the  said  High  Court  was  repealed ; 
but  the  Transvaal  Ordinance  (No.  12  of  1902)  giving  the  Supreme 
Court  jurisdiction  to  hear  such  appeals  had  not  been  repealed. 
Hdd^  that  &s  the  appeal  was  pending,  and  the  appellant  had 
already  acquired  a  right  to  prosecute  it  here  when  the*  repeal- 
ing statute  was  passed  in  the  Orange  River  Colony,  the  Court 
was  bound  to  hear  it,  more  especially  in  view  of  the  provisions 
of  sec.  16  of  the  Orange  River  Colony  Ordinance  No.  3  of  1902. 

Appeal  from  a  decision  of  the  High  Court  of  the  Orange 
River  Colony. 

In  July,  1903,  the  respondent  sued  the  appellant  in  the  court 
of  the  Magistrate  of  Bethlehem  in  the  Orange  River  Colony  for 
the  delivery  of  a  horse  or  payment  of  its  value.  The  facts  are 
set  out  in  the  judgmeut.  Judgment  was  given  by  the  magistrate 
for  the  defendant  with  costs,  and  from  this  decision  the  plaintiff 
appealed  to  the  High  Court.  The  latter  Court  allowed  the  appeal 
and  entered  judgment  for  the  plaintiff  with  cost«.  After  point- 
ing out  that  there  had  been  no  proper  commandeering  of  the 
animal  according  to  the  krijgstoet  of  the  Orange  Free  State, 
the  High  Court  gave  the  following  reasons  for  the  conclusion  it 
came  to :  "  The  real  position  of  the  case,  therefore,  was  that  the 
horse  had  been  taken  force  majeure  by  order  of  Commandant 
Prinsloo,  who  had  no  authority  to  commandeer  under  sec.  48  of 
Law  No.  10  of  1899.  If  the  war  had  turned  out  otherwise,  and 
•if  the  Free  State  had  preserved  its  existence,  an  indemnity  law 
would  no  doubt  have  been  passed  ratifying  all  acts  done  by  the 
military  authorities  bond  fide  in  the  prosecution  of  the  operations 
of  the  war.  This,  however,  is  not  the  state  of  things  we  have  to 
deal  with.  The  action  of  Commandant  Prinsloo  in  taking  the 
horse  from  the  plaintiff  has  never  been  legalised,  but  continues 
to  be  merely  an  act  oi  force  majeure  without  any  legal  sanction 
or  effect.  The  plaintiffs  ownership  in  the  horse  was  not  divested 
by -the  action  of  Prinsloo,  and,  could  not  be  affected  by  any  of 
the  subsequent  dealings  of  the  authorities  with  the  animal." 
Appeal  from  this  decision  was  noted  in. this  Court  on  the  2l8t 
December,  1903. 


r 
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March  14:— 

The  CJourt  raised  the  question  whether  it  had  power  to  hear 
the  case  in  view  of  the  fact  that  since  the  appeal  had  been 
noted  the  Orange  River  C!olony  statute  which  constituted  this 
Court  a  court  of  appeal  from  the  High  Court  of  that  colony 

had  been  repealed.    The  Transvaal  Law  giving  the.  Supreme 

Court  power  to  entertain  such  appeals  still  stood. 

.  Essden,  for  the  appellant :  Once  this  Court  has  had  jurisdic- 
tion it  continues  to  have  jurisdiction.  Tlicre  is  no  provision  in 
the  repealing  statute  in  regard  to  pending  cases ;  it  can  therefore 
only  apply  to  appeals  not  yet  noted. 

Chwidees,  for  the  respondent,  was  prepared  to  submit  to  the 
jurisdiction  of  the  Court. 

P(»fea  (March  28):— 

The  Court  intimated  that  it  had  decided  to  hear  the  case 
Accordingly  the  appeal  was  argued  on  its  merits. 

Essden:  I  admit  that  the  horse  was  not  duly  commandeered 
in  accordance  with  the  provisions  of  the  laws  of  the  Free  State, 
namely,  Laws  Noa  10  and  34  of  1899.    But  this  was  a  case  of 
confiscation  of  enemy's  property,  and  therefore  the  respondent 
lost  her  ownership;  see  Lemkiifd  v.  Kock  ([1903]  T.S.   461). 
The  evidence  shows  that  at  the  time  the  respondent's  husband 
was  a  British  subject.     Moreover,  the  Indemnity  Ordinance  giv- 
ing legal  effect  to  the  4th  clause  of  the  articles  of  surrender,  if 
SQch  an  Ordinance  has  been  passed  in  the  Orange  Uiver  Colony, 
was  meant  to  apply  to  instances  like  the  present. 

Greenlees :  An  indemnity  Ordinance  could  not  affect  the  right 
of  ownership,  but  was  only  intended  to  afford  protection  in  re- 
gard to  the  acts  in  connection  with  the  prosecution  of  the  war. 

Esaelen,  in  reply. 

Cur,  adv.  vvU. 

Postea  (April  11)  :— 

Innes,  C.J. :  In  this  case  the  respondent,  Mrs.  Wessels,  sued 
Olivier,  the  appellant,  for  the  return  of  a  certain  horse  or  the 
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payment  of  £20,  being  its  value.  The  horse  was  taken  in 
October,  1900,  by  order  of  Commandant  Prinsloo,  for  use  on  com- 
mando, and  was  subsequently  acquired  by  Olivier  by  purchase 
and  exchange.  The  action  was  originally  brought  in  the  court 
of  the  Resident  Magistrate  of  Bethlehem,  and  on  the  29th 
July,  1903,  the  magistrate  gave  judgment  for  the  defendant 
with  costs.  Plaintiff  appealed  to  the  Circuit  Court  at  Harri- 
smith,  which  Court,  in  September,  1903,  by  consent  of  parties, 
referred  the  case  for  argument  and  decision  to  the  High  Court 
at  Bloemfontein.  On  the  3rd  December,  1903,  the  latter  Court 
reversed  the  finding  of  the  magistrate,  and  ordered  judgment 
to  be  entered  for  the  plaintiff.  Against  that  decision  the  defend- 
ant Olivier  now  appeals. 

The  appeal  was  duly  noted,  and  the  records  were  sent  up 
shortly  after  the  21st  December,  1903;  from  the  time  they 
were  lodged  here,  therefore,  an  appeal  became  pending  in  this 
Court.  Thereafter  a  law  was  passed  in  the  Orange  River 
Colony,  repealing  the  local  statute  in  terms  of  which  this 
Court  had  been  constituted  a  court  of  appeal  for  the  High 
Court.  But  the  supplementary  statute  in  the  Transvaal  giv- 
ing this  Court  power  to  hear  appeals  from  the  Orange  River 
Colony  has  not  been  repealed.  It  still  stands  upon  our  statute 
book,  though  it  will,  I  have  no  doubt,  be  repealed  at  the 
next  sitting  of  the  Legislative  Council ;  certainly  it  ought  to 
be.  The  position,  therefore,  is  exceptional.  What  we  have  to 
consider  is  whether  Olivier  has  a  right  to  ask  this  Court  to 
hear  his  appeal.  If  we  have  jurisdiction,  and  he  asks  the 
Court  to  deal  with  the  case,  we  are  bound  to  hear  it,  although 
our  feeling  naturally  is  that,  in  view  of  the  repeal  of  the 
Orange  River  Colony  statute,  we  would  rather  after  the  date 
of  that  repeal  exercise  no  appellate  jurisdiction  under  it. 

Now  the  repealing  statute  said  nothing  about  pending  ap- 
peals, but  I  find,  on  referring  to  the  statutes  of  the  Orange 
River  Colony,  that  sec.  16  of  Ordinance  I^o-  3  ot  1902  is  as  fol- 
lows: "The  repeal  of  any  law  shall  not  have  the  effect  of 
extinguishing  any  penalty,  forfeiture,  or  liability  incurred  under 
such  law,  and  shall  not  affect  any  right  or  privilege  acquired 
thereunder  unless  the  repealing  law  shall  so  expressly  provide, 
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and  such  law  shall  be  treated  as  still  remainiDg  in  force  for 
the  purpose  of  sustaining  any  proper  action  or  prosecution 
for  the  enforcement  or  recovery  of  such  penalty,  forfeiture, 
liability,  right,  or  privilege,  as  the  case  may  be."  Before  the 
repeal  of  the  statute  conferring  jurisdiction  on  this  Court  an 
appeal  was  already  pending  here:  the  appellant  had  acquired 
a  right  to  prosecute  that  appeal,  and  under  the  provisions  of 
the  law  I  have  quoted,  in  my  opinion,  his  right  is  safeguarded. 
That  being  so,  I  think  we  are  bound  to  entertain  the  appeal. 
It  is  true  that  there  is  no  machinery  in  the  Orange  River 
Colony  for  enforcing  our  judgment ;  but  then,  strange  to  say, 
there  never  has  been.  In  the  statute  of  that  colony  which 
conferred  upon  this  Court  appellate  jurisdiction  no  provision 
was  made  for  enforcing  our  judgments  in  civil  casea  It  was 
apparently  an  oversight.  There  was  a  provision  for  enforcing 
the  judgment  of  the  Court  in  criminal  appeals,  but  not  in 
civil  I  have  communicated  with  the  court  of  the  Orange 
River  Colony,  and  apparently  the  practice  has  always  been 
in  the  past  to  apply  the  section  dealing  with  criminal  cases 
to  civil  causes  also.  Even  if  that  were  not  so,  the  Orange 
River  Colony  court  would,  no  doubt,  out  of  comity  enforce 
our  decisions.  But  there  was  no  machinery  for  it  in  the  past 
any  more  than  there  is  now.  That  being  so,  we  have  determined 
to  consider  this  appeal. 

The  facts  are  practically  undisputed.  Mrs.  Wessels,  the  re- 
spondent, was  married  out  of  community  of  property — the  ante- 
nuptial contract  was  put  in — and  it  is  quite  clear  from  the 
evidence  that  in  October,  1 901,  she  was  the  owner  of  the  horse  in 
qaestion.  The  question  whether  Olivier,  the  appellant,  is  entitled 
to  the  horse  turns  upon  the  effect  of  the  conduct  of  the  oflScer  of 
the  Boer  forces  who  in  October,  1901,  took  possession  of  the  animal. 
That  officer  was  Lieutenant  Visagie;  and  manifestly  Olivier, 
who  acquired  the  horse  from  a  man  who  received  it  from  that 
officer,  can  have  no  greater  rights  than  Visagie  himself  had. 
The  whole  matter  therefore  depends  on  what  that  officer  did. 

The  evidence  shows  that  no  formalities  were  complied  with. 
Visagie  was  not  a  field-comet ;  he  was  merely  an  officer  in  the 
Boer  forces,  sent  by  Commandftnt  Prinsloo ;  he  brought  no  letter ; 
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he  took  no  formal  steps  in  regard  to  commandeering.  He  waa 
asked  whether  he  had  written  instructions;  he  said  they  were 
unnecessary — a  verbal  order  was  sufficient ;  and  by  virtue  of 
that  verbal  order  he  took- the  horse. 

At  that  time  the  Oran||;«i  TreM^^State  had  been  annexed  to  the 
British  Empire,  and  as  we  decided  in  the  case  of  van  Deventer  v. 
Handce  arid  Mos9op  ([1003]  T.S.  401),  the  only  Government  this 
Court  can  recognise  after  the  date  of  annexation  is  the  Qovem- 
ment  of  the  British  Crown.  At  the  same  time  the  Court  laid  down 
that  the  Boer  forces  in  the  field  at  the  date  of  annexation  were 
belligerents,  entitled  to  belligerent  rights,  and  entitled  inter  ae  to 
regulate  their  conduct  in  regard  to  the  appropriation  of  property 
from  one  another.  But  we  held  that  their  rights  to  appropriate 
property  were  governed  by  the  old  laws  which  existed  before  the 
date  of  annexation,  though  those  laws  could  have  no  operative 
effect  upon  British  subjects.  In  other  words,  no  greater  com- 
mandeering rights  were  acquired  by  the  Boer  leaders  after 
annexation  than  they  possessed  before  that  event. 

Now  it  is  admitted  by  Mr.  Essden  that  before*  annexation 
the  Free  State,  like  the  Transvaal,  had  a  War  Law,  which  regu- 
lated the  circumstances  under  which  property  could  be  taken  for 
public  purposes  both  before  and  after  the  outbreak  of  war.  Mr. 
Esaelen  also  admitted  (and  the  High  Court  of  the.  Orange  River 
Colony  sp  found)  that  the  Law  of  1899  had  not  been  complied 
with.  The  position  was  this :  The  horse  was  taken  hand  fide  at  the 
instance  of  Commandant  Prinsloo ;  but  if  the  war  had  terminated 
in  favour  of  the  Free  State  his  action  would  have  had  to  be 
indemnified,  and  the  rights  as  to  the  horse  would  have  had  to  be 
settled  by  the  Free  State  legislature,  because  its  taking  was  not 
covered  by  the  existing  law ;  and,  on  Mr. .  Esaelen's  candid  ad- 
mission, it  cannot  be  considered  to  have  been  lawfully  and 
properly  commandeered. 

But  it  was  argued  that  the  horse  belonged  to  a  British  subject, 
and  that  therefore  it  could  be  legally  taken  and  captured  for  war 
purposes  by  the  opposing  belligerent  forces.  No  doubt,  if  it  did 
belong  to  a  British  subject,  this  contention  would  be  sound,  and 
the  case  would  be  governed  by  the  decision  in  Lemkahl  v.  Kock, 
If  this  woman's  husband  had  become  a  British  subject  at  the  time 
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the  horse  was  taken,  and  his  wife  had  acquired  the  same  status, 
then  the  capture  would  have  been  valid.  For  the  Boer  forces 
were  entitled  to  belligerent  right  ;  they  were  persons  striving 
for  a  common  cause,  and  although  their  country  had  been 
annexed  they  had  a  perfect  right  to  capture  what  they  wanted 
for  war  purposes  from  the  enemy  But  there  is  no  proof  that 
this  horse  did  belong  to  the  enemy.  In  the  case  of  Le^nkuM  v. 
Kock  the  owner  of  the  captured  horse  had  not  only  surrendered, 
bat  he  had  taken  the  oath  and  joined  the  British  forces.  He  was 
therefore  a  British  subject,  and  the  Court  held  the  Boer  forces 
were  justified  in  capturing  his  horse,  and  that  he  lost  his  property 
m  the  animal  when  they  did  capture  it.  But  there  is  no  evidence 
on  this  record  to  show  that  Wessels  was  a  British  subject.  The 
only  evidence  is  that  he  had  surrendered  and  had  been  sent  to 
Basatoland  That  is  not  sufficient  to  prove  that  he  was  a  British 
snbject  Mere  annexation  of  the  country  would  not  make  him 
one.  He  might  choose  to  leave  and  go  and  live  somewhere  else. 
The  fact  of  annexation  does  not  make  the  people  living  in  the 
annexed  country  subjects  of  the  annexing  State,  unless  they 
within  a  reasonable  time  show  by  their  conduct  or  their  acts  that 
they  acquiesce  in  their  position,  and  choose  to  become  subjects  of 
the  conquering  power.  It  is  true  Wesisels  was  sent  to  Basuto- 
land;  but  we  do  not  know  why  he  was  sent  there,  and  the  mere 
iact  of  surrender  is  not  sufficient  If  Wessels  was  not  a  British 
snbject,  then  the  horse  was  not  a  British  horse,  and  Visagie  had 
no  right  to  capture  it.  The  fact  of  the  capture  did  not  vest  the 
property  in  him^  and  therefore  did  not  vest  the  property  in  the 
person  who  acquired  it  afterwards  by  exchange  from  him.  I 
think  I  have  now  touched  on  all  the  points  discussed  at  the  Bar. 
Daring  the  course  of  the  argument  the  Court  suggested 
for  consideration  whether  the  conditions  of  surrender  agreed 
to  at  Vereeniging  might  not  affect  this  case.  We  desired  to. 
ascertain  whether  those  conditions  had  been,  as  in  this  colony, 
incorporated  in  a  statute  and  become  of  legal  force.  Had 
that  been  the  case,  the  question  would  have  arisen  whether 
tiie  effect  of  those  conditions  was  not  merely  to  indemnify,  a 
member  of  the  belligerent  forces  who  did  any  act  in  the 
prosecution  of  the  war,  but  also  to  effect  a  change  in  ^the 
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ownerehip  of  the  property  with  which  such  member  may  fiave 
dealt  When  the  case  was  last  heard  the  Court  was  not  in- 
formed whether  those  conditions  had  been  incorporated  in  a 
statute  in  the  Orange  River  Colony,  as  has  been  done  in  the 
Transvaal.  I  have  inquired  through  the  Registrar  of  the  Court, 
and  I  find  that  no  such  statute  has  been  passed  in  the  Orange 
River  Colony;  and  that  being  so,  it  is  unnecessary  to  express 
any  opinion  upon  what  the  decision  of  the  Court  would  have 
been  in  case  such  a  statute  was  in  existence.  The  point  does 
not  arise,  and  therefore  it  is  unnecessary  and  would  be  unwise 
to  decide  it 

In  my  opinion  the  judgment  of  the  High  Court  was  right, 
and  the  appeal  must  be  dismissed  with  costa 

Solomon  and  Smfth,  J.J.,  concurred. 

Appellant's  Attorney  :  C.  F.  Beyers ;  Respondent's  Attorneys : 
Macintosh  &  Kennerley, 
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1904.    April  11.    Innes,  C.J.,  and  Solomon  and  Curlewis,  J.J. 

Criminal  procedure. — InadmiaMle  evidence, — Prej^idice  to  aceuaed.-^ 
ProdamtUion  No.  19  of  1902,  sec:  6  (/). 

To  jnstifj  the  setting  aside  on  appeal  of  a  conviction  otherwise  good, 
on  the  groand  that  improper  evidence  was  admitted  at  the  trial,  it 
most  he  shown  that  such  evidence  influenced  the  decision  and 
therefore  prejudiced  the  accused. 

D  and  W  were  indicted  together  for  the  same  o£fenoe.  W  elected 
to  give  evidence  on  his  own  behalf.  The  magistrate  convicted 
both  the  accused,  the  record  showing  that  in  giving  his  decision 
he  stated  that  there  was  a  slight  conflict  between  the  witnesses 
for  the  prosecution,  but  that  they  were  corroborated  by  W  and  by 
some  other  facts.  In  subsequently  giving  his  reasons  the  magis- 
trate stated  that  there  was  sufficient  evidence,  apart  from  that 
of  W,  to  justify  the  conviction  of  D.  It  was  admitted  that 
the  evidence  of  W,  though  admissible  on  his  own  behalf,  could 
not  be  used  against  D.  Held  (Curlewis,  J.,  dinentxente\  that 
though  there  was  abundant  evidence  on  the  record  apart  from 
that  of  W  to  justify  the  conviction  of  D,  it  was  impossible  to 
say  that  the  evidence  of  W  had  not  influenced  the  mind  of 
the  magistrate  in  convicting  D,  or  that  the  admission  of  this 
evidence  had  not  prejudiced  D,  and  that  therefore  the  conviction 
of  D  must  be  quashed. 

Appeal  from  the  Assistant  Renident  Magistrate  of  Johan- 
neabiirg. 

The  appellant  was,  together  with  one  William,  indicted  on 
the  17th  March,  1903,  on  the  charge  of  having  contravened 
see.  46  of  Ordinance  No.  32  of  1902,  by  having  sold  a  bottle 
of  whisky  to  two  coloured  trap  boya  For  the  prosecution  the 
two  trap  boys  and  the  detective  who  employed  them  were 
called.  The  accused  Dexter  called  for  his  defence  his  wife 
and  two  native  boy&  The  accused  William  called  one  boy 
and  elected  to  give  evidence  on  his  own  behalf,  his  evidence 
tending  to  inculpate  the  accused  Dexter.    The  magistrate  loxmd 
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vu     le  accused  guilty,  and  sentenced  Dexter  to  ten  months' 

ipiifrouuMUt  with  hard  labour  and  William  to  six   months' 

i|>iiaouiuent  with  hard  labour.    The  record  contained  the  fol- 

>%iti^  -'iicrv  at  the  conclusion  of  the  evidence:  "Court  says 

itiv  •'i  4ight  contradiction  between  the  trap  boys,  but  they 

vit>  jorfoborated  by  the  accused  William  and  the  fact  liqugr 

juud  ami  two  half-crowns  marked  under  the  bed  of  Dexter. 

"h«»  woioaa  evidently  did  not  speak  the  truth.    Dexter  and 

William  both  guilty." 

The  accused  Dexter  appealed  against  his  conviction  on  the 
\ulowing  grounds  :^- 

Vl)  That  the  verdict  was  against  the  weight  of  evidence ; 
{i)  That  the  evidence  of  the  trap  boys  was  contradictory 
and  absolutely  false,  and   that   the  evidence  of  the 
accused  William,  which  should  not  have  been  taken 
into  account  as  against  the  accused  Dexter,  caused 
the  conviction  of  Dexter. 
The  magistrate  in  subsequently  giving  his  reasons  for  the 
decision  stated  inter  alia:  ''Apart  from  the  evidence  of  the 
accused  William,  I  find  that  the  trap  boys  spoke  the  truth, 
and  are  sufficiently  corroborated  by  the  detective.    Both  accused 
(ftuld  and  supplied  the  whisky  to  them." 

Rushton,  for  the  appellant,  referred  to  Windsor  v.  Regina 
iUH,  1  Q.B.  890)  and  Regina  v.  Gihmm  (18  Q.B.D.  637). 

Barber,  for  the  Crown,  contended  that  there  was  sufficient 
«)vidence  on  the  record  apart  from  the  evidence  of  William, 
aud  that  the  appellant  had  therefore  not  been  prejudiced.  He 
aduuttad  that  the  evidence  of  William  was  no  evidence  as 
agfiiuHt  Dexter. 

Innes,  C.J. :  There  are  two  grounds  of  appeal  relied  upon  in 
ihiH  case.  One  is  that  the  verdict  was  against  the  weight  of 
t5viddUoe.  That  ground,  if  we  were  to  regard  all  the  evidence 
taken  aH  being  good  evidence  against  both  accused,  would,  I 
tliiiik,  entirely  fail.  Because  if  we  merely  take  the  record  as  it 
ftUiuU.  and  inquire  whether  there  is  evidence  upon  it  to  justify 
tlio  inagiHtrAte*8  finding,  there  would  appear  to  be  sufficient  evi- 
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dence  of  that  kind.  But  I  do  not  propose  to  go  into  detail  on 
that  point,  because  I  think  the  appeal  sliould  be  allowed  on  the 
second  of  the  two  grounds,  which  is  that  evidence  was  wrongly 
admitted  against  the  present  appellant.  In  my  opinion  that  fact 
has  been  established,  and  the  admission  of  the  evidence  in  (|ue8- 
tion  prejudiced  the  appellant  Dexter.  Whatever  other  evidence, 
therefore,  there  may  be  on  the  record,  I  think  on  the  giound  I 
have  stated  we  are  bound  to  allow  the  appeal. 

The  two  men  were  charged  together.  It  is  admitted  that  they 
were  properly  indicted  together,  and  being  so  indicted  each  could 
give  evidence  in  his  own  defence.  The  accused  William  did  go 
into  the  witness-box,  but  it  is  clear  that  evidence  given  by  one 
accused  cannot  be  used  as  against  his  fellow-prisoner.  And  if 
evidence  was  given  by  William  whiqh  was  used  against  Dexter, 
and  if  the  latter  was  prejudiced  thereby,  then  I  see  no  alternative 
but  to  allow  his  appeal.  The  matter  was  discussed  in  the  case  of 
Rex  V.  SoUmu/ii  ([1902]  T.S.  119),  and  the  rule  adopted  was  as 
follows :  "  A  conviction  otherwise  good  will  not  be  set  aside  on 
appeal  on  the  ground  that  improper  evidence  was  admitted  by 
the  magistrate  presiding  at  the  trial,  where  in  the  opinion  of  the 
Supreme  Court  the  evidence  improperly  admitted  did  not  form  a 
ground  for  the  finding  of  the  magistrate,  and  where,  therefore, 
its  admission  did  not  substantially  prejudice  the  accused."  In 
that  case  there  was  nothing  on  the  record  to  show  that  the 
magistrate  attached  any  importance  to  the  evidence  which  was 
wrongly  admitted ;  on  the  contrary,  there  was  strong  reason  to 
think  that  he  did  not,  and  there  was  abundant  evidence  to  justify 
the  conviction  upon  other  grounds.  There  were  two  sets  of  wit- 
nesses whose  evidence  was  in  direct  conflict ;  one  set  or  the  other 
must  have  been  committing  perjury,  and  the  Court  pointed  out 
that  the  magistrate  could  not,  merely  upon  the  evidence  wrongly 
admitted,  have  come  to  the  conclusion  that  all  the  witnesses  for  the 
defence  were  perjuring  themselves.  But  that  is  not  the  case 
here.  In  this  instance  we  have  the  fact  that  the  evidence  of 
William,  which  ought  not  to  have  been  allowed  to  affect  the 
magistrate's  mind  at  all  in  so  far  as  Dexter  was  concerned,  was, 
when  the  magistrate  delivered  judgment,  quoted  by  him  as  one 
oi  the  grounds  upon  which  he  found  a  veixlict  against  both 
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accused.  I  quote  Mr.  van  der  Berg's  own  words:  "The  Ck>urt 
says  there  is  a  slight  contradiction  between  the  trap  boys,  but 
they  are  corroborated  by  the  accused  William  and  the  fact  that 
liquor  was  found  and  two  half-crowns  (marked)  under  the  bed  of 
Dexter." 

There  can  be  no  question,  therefore,  as  to  the  fact  that  the 
magistrate  in  his  reasons,  pronounced  when  he  was  delivering 
judgment,  appealed  to  evidence  which,  as  against  one  prisoner, 
he  ought  not  to  have  allowed  to  affect  his  mind  at  all,  as 
forming  an  element  in  leading  him  to  the  conclusion  at  which  he 
had  arrived.  To  what  extent  it  influenced  his  mind  it  is  impos- 
sible for  this  Court  to  say ;  but  if  the  question  were  put  to  me 
whether  the  admission  of  this  evidence  by  the  magistrate  against 
Dexter  prejudiced  the  latter,  I  should  feel  bound,  judging  by  the 
statement  of  Mr.  van  der  Berg,  to  say  that  it  did.  It  is  quite 
true  that  when  he  gave  his  reasons  for  the  purpose  of  this  appeal 
the  magistrate  pointed  out  that  there  was  sufficient  evidence, 
apart  from  the  evidence  objected  to,  to  support  a  conviction 
against  Dexter.  That  may  well  be ;  but  the  evidence  of  William 
should  not  have  affected  his  mind  in  Dexter's  case  at  all,  and  it 
did.  Nor  can  the  result  of  subsequent  consideration  by  him 
justify  us  in  overlooking  the  fact  that  the  evidence  improperly 
allowed  against  Dexter  did  contribute  in  leading  the  magistrate 
to  a  conclusion  upon  the  case  against  him.  It  is  better  that  a 
man  against  whom  there  is  strong  evidence  should  gQt  off,  than 
that  the  Court  should  lay  down  a  rule  which  might  afterwards 
very  seriously  prejudice  innocent  parties.  The  rule  adopted  in 
Solomon' a  case  was  the  right  one,  and  should.be  adhered  ta 
The  test  is  whether  this  evidence  prejudiced  the  appellant,  and, 
applying  that  test,  I  think  Iiis  appeal  should  be  allowed. 

Solomon,  J. :  I  am  of  the  same  opinion.  I  may  say  I  have 
come  to  the  conclusion  with  a  considerable  amount  of  regret, 
because  I  cannot  help  feeling  that  the  strong  probability  is 
that  the  accused  was  guilty  of  the  offence  with  which  he  was 
charged.  The  case  originally  came  before  me  on  reyiew,  and 
I  certified  that  substantial  justice  had  been  done ;  but  of  course 
in  certifying  that  substantial  justice  has  been  done,  in  a  case 
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which  comes  before  a  judge  on  review,  different  questions  have 
to  be  considered  from  those  which  arise  when  the  case  comes 
before  the  Court  on  appeal.  I  still  think  that  substantial 
justice  was  done ;  but  the  question  we  now  have  to  consider, 
when  the  case  comes  before  us  on  appeal,  is  whether  the  prisoner 
was  legally  convicted,  and  I  cannot  help,  after  hearing  the 
arguments  in  the  case,  coming  to  the  conclusion  that  in  strict 
law  the  conviction  cannot  be  supported. 

The  substantial  ground  on  which  the  appeal  is  based  is  that 
evidence  was  improperly  admitted,  and  that  thart  evidence 
influenced  the  decision  of  the  magistrate  in  the  conclusion 
to  which  he  came.  Now,  of  course,  the  evidence  in  question 
was  quite  properly  admitted ;  of  that  there  can  be  no.  doubt, 
inasmach  as  William  was  entitled  to  give  evidence  on  his  own 
behalf.  At  the  same  time  the  evidence  which  he  gave  was 
not  evidence  which  could  legally  affect  the  case  of  the  other 
prisoner.  Dexter,  and  the  magistrate  had  no  right  to  attach 
any  importance  or  pay  any  attention  to  the  -  evidence  which 
was  given  by  William,  so  far  as  it  affected  the  case  against 
Dexter.  It  is  quite  clear,  however,  from  the  reasons  given  by 
the  magistrate  at  the  time  when  he  convicted  the  prisoner 
Dexter,  that  he  did  place  reliance  upon  the  evidence  which 
was  given  by  the  prisoner  William  in  considering  the  case 
against  Dexter.  That  being  so,  the  question  before  us  is  prac- 
tically the  same  as  if  improper  evidence  had  been  admitted ; 
we  have  to  consider  whether  that  is  a  sufficient  ground  for 
setting  aside  the  magistrate's  decision. 

Now  I  think  it  is  quite  clear  that  the  mere  fact  that  evidence 
has  been  improperly  admitted,  or  has  been  improperly  rejected 
by  the  magistrate,  is  not  in  itself  a  sufficient  ground  for  setting 
aside  the  decision  of  the  magistrate.  The  appellant  must  go 
farther,  and  satisfy  the  Court  not  only  that  improper  evidence 
was  admitted,  but  also  that  there  is  reason  to  believe  that  he 
was  prejudiced  in  his  defence  thereby  in  accordance  with  the 
provisions  of  Proclamation  No.  19  of  1902,  sec.  5  (/),  which 
provides  that  "  no  conviction  shall  be  set  aside  by  reason  only 
of  some  irregularity  or  illegality  whereby  the  defendant  was 
not  prejudiced   in  his  defence,  or  because  evidence   was  im- 
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properly  admitted  or  rejected  by  which  no  substantial  wrong 
was,  in  the  opinion  of  the  High  Court,  done  to  the  defendant." 
Therefore,  where  evidence  has  been  improperly  admitted  we 
have  to  satisfy  ourselves,  before  confirming  the  conviction, 
that  no  substantial  wrong  was  in  the  opinion  of  the  Ck>urt 
done  to  the  prisoner.  Now  I  have  considerable  difficulty  in 
coming  to  the  conclusion  that  no  substantial  wrong  was  in 
this  case  done  to  the  prisoner  Dexter.  It  is  impossible  for 
me  to  say  to  what  extent  the  magistrate  was  influenced  by 
this  evidence.  It  is  clear,  however,  that  he  placed  reliance  on 
the  evidence  of  the  prisoner  William  in  giving  his  verdict 
against  Dexter ;  but  to  what  extent  his  decision  depended  upon 
Williams  evidence  it  is  impossible  for  me  to  say.  Still,  con- 
sidering tlie  reasons  given  by  the  magistrate  at  the  time,  I 
have  great  difficulty  in  saying  that  no  substantial  harm  was 
done  to  the  prisoner,  and  I  must  come  to  that  conclusion  before 
I  can  say  that  Dexter  was  properly  convicted  in  this  case. 

I  think  the  real  point  was  very  well  put  by  the  Court  in 
the  case  of  Rex  v.  SoLovfion,  There  the  same  question  was 
raised.  In  that  case  evidence  had  been  improperly  admitted, 
and  the  question  which  we  had  to  consider  was  whether  that 
was  a  sufficient  ground  for  setting  aside  the  conviction.  The 
point,  as  put  by  the  Chief  Justice,  was  this:  "Did  the  evi- 
dence wrongly  admitted  form  a  ground  of  the  magistrate's 
decision  ?  If  it  did,  then  the  accused  was  clearly  prejudiced, 
and  his  appeal  should  be  allowed."  Now,  it  is  quite  clear  here 
that  this  evidence  of  William  did  form  a  ground  for  the 
magistrate's  decision  ;  and  that  being  so,  upon  the  ruling  of 
the  case  of  Rex  v.  Solmnmi  I  cannot  say  that  I  am  satisfied 
that  the  accused  was  not  prejudiced,  or  that  no  substantial 
wrong  was  done  to  him,  and  therefore,  in  my  opinion,  the 
appeal  should  be  allowed. 

Ci'^RLEWLs,  J. :  I  very  much  regret  that  I  have  not  been  able 
to  come  to  the  same  conclusion  as  my  learned  brothers  in  this 
matter.  It  seems  to  me  that,  if  we  look  at  the  reasons  ^iven  by 
the  magistrate,  he  found  tliat  (juite  apart  from  William's  evi- 
dence there  was  sufficient  evidence  as  against  Dexter.     If  we 
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look  at  the  reasons  as  shortly  noted  by  him  at  the  conclusion  of 
the  case,  what  he  says  is  this :  "  The  CJourt  says  there  is  slight 
oontTadiction  between  the  trap  boys  "-^-only  slight  contradiction ; 
evidently  the  contradiction  was  such  as  not  materially  to  affect 
the  issue  in  the  case-^and  he  proceeds  to  say,  "but  they  are 
corroborated  by  accused  William."    It  seems  to  me,  with  all  de- 
ference, there  is  no  harm  in  the  magistrate  using  those  words, 
because  he  was  summing  up  and  giving  judgment  against  both 
Dexter  and  William,  and  considering  the  credibility  of  the  traps 
as  against  William  as  well  as  against  Dexter.     William  had  gone 
into  the  box  and  chosen  to  give  evidence  for  himself.    The  magi- 
strate in  summing  up  the  evidence,  and  in  weighing  the  effect  of 
the  evidence,  and  considering  the  credibility  of  the  trap  boys,  is 
doing  so  against  both  accused.    He  was  certainly  justified  in  say- 
ing that  the  evidence  of  the  trap  boys  was  corroborated,  in  so  far 
as  it  affected  William.    It  was,  and  that  established  their  credi- 
bility.   If  we  bear  in  mind  that  he  was  considering  the  evidence 
against  and  passing  judgment  on  both  men,  then  it  seems  to  me 
he  was  not  wrong  in  using  those  words,  ''  They  are  corroborated 
by  accused  William " ;  because  if  he  believed  them  as  against 
\f^am,  it  would  follow  that  he  believed  them  as  against  Dexter, 
and  vice  vermi — it  was  one  transaction. 

Moreover,  the  Hiagistrate  adds  further  reasons  for  taking  no 
notice  of  the  slight  contradiction  in  the  evidence  of  the  traps. 
He  says  they  are  also  corroborated  by  the  fact  that  liquor  was 
found  and  two  half-crowns  (marked)  under  the  bed  of  Dexter. 
This  also  caused  him  to  believe  the  traps.  He  expresses  himself 
in  a  short  and  curt  way.  He  also  says,  "  The  woman  evidently 
did  not  speak  the  truth;  Dexter  and  William  both  guilty." 
Those  were  the  reasons  tersely  noted  by  him.  The  corroboration 
by  accused  William  was  not  the  only  reason  why  he  believed  the 
traps.  It  was  not  in  my  opinion  improper  to  give  this  as  one  of 
his  reasons,  and  in  addition  to  the  other  reasons  for  their  credi- 
bility. If  the  magistrate  had  said,  "The  fact  that  liquor  had 
been  found  and  the  two  half-crowns  under  the  bed  of  Dexter  is 
also  sufficient  to  corroborate  them  as  against  Dexter,  quite  apart 
from  the  evidence  of  William,  and  to  cause  me  to  take  no  serious 
notice  of  their  slight  contradiction,"  he  would  have  been  more 
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strictly  correct ;  but  if  we  consider  that  from  the  evidence  of  the 
Crown  there  was  abundant  evidence  on  the  record  to  show  that 
Dexter  did  sell  to  the  natives/ and  that  all  the  magistrate  had  to 
decide  was  whether  he  believed  the  witnesses  for  the  Crown  as 
against  those  for  the  defence,  I  do  not  think  he  erred  in  consider- 
ing William's  evidence  in  deciding  on  the  credibility  of  the  traps. 
There  is  absolutely  no  contradiction  of  the  evidence  given  by 
the  natives,  except  that  of  Mrs.  Dexter,  whom  the  magistrate 
clearly  did  not.  believe.  The  boys  are  not  contradicted  by  any- 
body else  on  the  main  issues.  The  case  would  have  been  quite 
different  if  there  had  been  no  evidence  led  by  the  Crown  against 
Dexter,  and  if  it  was  on  William's  evidence  that  he  liad  beeo 
convicted.  Dexter  did  not  go  into  the  box,  and  inasmuch  as 
there  is  abundant  evidence  to  support  the  boys,  and  as  the  ma^- 
strate  himself  said  there  was  only  a  slight  contradiction  in  their 
evidence,  it  seems  to  me  that  in  this  matter  substantial  justice 
has  been  done ;  and,  with  great  deference,  I  do  not  feel  that  eae 
facie  the  record  the  accused  Dexter  has  been  prejudiced.  I 
therefore  regret  that  I  cannot  agree  with  the  judgment  of  the 
majority  of  the  Court. 

Appellant  8  Attorneys :  Dacre  Tottenham  ifc  Co. 
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1904.    March  21,  Solomon,  J.    April  5,  12,  Mason,  J. 

Inxlffency. — Foreign  trustee, — Recognised  in  Tranwaal. — RighU  of 
local  creditors. 

Where  a  foreign  trustee  applied  for  the  confirmation  in  this  country  of 
his  appointment,  the  Court,  in  recognising  such  appointment  and 
empowering  him  to  administer  and  realise  all  the  insolvent's  assets 
here  situated,  made  its  order  subject  to  certain  special  conditions 
for  the  protection  of  the  rights  and  interests  of  local  creditors. 

This  was  an  application  by  the  English  trustee  in  the  in- 
solvent estate  of  one  John  Waldo  Link  of  London,  for  an 
order  recognising  and  confirming  in  the  Transvaal  his  appoint- 
ment as  trustee  in  the  said  estate,  and  conferring  upon  him 
the  powers  necessary  to  enable  him  to  administer  the  insolvent's 
assets  in  the  Transvaal. 

SmiUSy  for  the  applicant. 

The  Ck)urt  granted  a  rule  nisi  calling  on  all  parties  interested 
to  show  cause  why  the  applicant's  appointment,  made  by  the 
High  Court  of  Justice  in  England,  as  trustee  of  the  said  estate, 
should  not  be  recognised*  by  this  Court,  and  why  the  said  trustee 
should  not  be  empowered  to  administer  all  property  of  the 
insolvent  situate  in  the  Transvaal,  on  condition  that  any  sale 
of  lauded  property  so  situate  should  be  in  accordance  with  the 
laws  of  this  colony.  Publication  of  this  rule  was  ordered 
once  in  the  Govemnicyit  Gazette  and  once  in  a  Johannesburg 
newspaper. 

Postca  (April  5)  :— 

Smuts   moved  for  the  confirmation  of  the  rule   niai^  this 
bein^  the  return  day. 

Car.  adv.  vuM, 
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both  the  accused  guilty,  and  sentenced  Dexter  to  ten  months' 
imprisonment  with  hard  labour  and  William  to  six  months' 
imprisonment  with  hard  labour.  The  record  contained  the  fol- 
lowing entry  at  the  conclusion  of  the  evidence :  "  Court  says 
there  is  slight  contradiction  between  the  trap  boys,  but  they 
are  corroborated  by  the  accused  William  and  the  fact  liqugr 
found  and  two  half-crowns  marked  under  the  bed  of  Dexter. 
The  woman  evidently  did  not  speak  the  truth.  Dexter  and 
William  both  guUty." 

The  accused  Dexter  appealed  against  his  conviction  on  the 
f (dlowing  grounds  :-r 

(1)  That  the  verdict  was  against  the  weight  of  evidence ; 

(2)  That  the  evidence  of  the  trap  boys  was  contradictory 

and  absolutely   false,  and   that*  the  evidence  of  the 

accused  William,  which  should  not  have  been  taken 

into  account  as  against  the  accused  Dexter,  caused 

the  conviction  of  Dexter. 

The  magistitkte  in  subsequently  giving  his  reasons  for  the 

decision  stated  inter  alia:  ''Apart  from  the  evidence  of  the 

accused  William,  I  find  that  the  trap  boys  spoke  the  truth, 

and  are  sufiiciently  corroborated  by  the  detective.     Both  accused 

sold  and  supplied  the  whisky  to  them." 

Ruakton,  for  the  appellant,  referred  to  Windsor  v.  Regina 
(L.R  1  Q.B.  390)  and  Regina  v.  Gibson  (18  Q.B.D.  537). 

Barber,  for  the  Crown,  contended  that  there  was  sufficient 
evidence  on  the  record  apart  from  the  evidence  of  William, 
and  that  the  appellant  had  therefore  not  been  prejudiced.  He 
admitted  that  the  evidence  of  William  was  no  evidence  as 
against  Dexter. 

Innes,  C.J. :  There  are  two  grounds  of  appeal  relied  upon  in 
this  case.  One  is  that  the  verdict  was  against  the  weight  of 
evidence.  That  ground,  if  we  were  to  regard  all  the  evidence 
taken  as  being  good  evidence  against  both  accused,  would,  I 
think,  entirely  fail.  Because  if  we  merely  take  the  record  as  it 
stands,  and  inquire  whether  there  is  evidence  upon  it  to  justify 
the  magistrate's  finding,  there  would  appear  to  be  sufficient  evi- 
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dence  of  that  kind.  But  I  do  not  propose  to  go  into  detail  on 
that  point,  because  I  think  the  appeal  should  be  allowed  on  the 
second  of  the  two  grounds,  which  is  that  evidence  was  wrongly 
admitted  against  the  present  appellant  In  my  opinion  that  fact 
has  been  established,  and  the  admission  of  the  evidence  in  (|ues- 
tion  prejudiced  the  appellant  Dexter.  Whatever  other  evidence, 
therefore,  there  may  be  on  the  record,  I  think  on  the  gi-ound  I 
have  stated  we  are  bound  to  allow  the  appeal. 

The  two  men  were  charged  together.    It  is  admitted  that  they 

were  properly  indicted  togethet,  and  being  so  indicted  each  could 

give  evidence  in  his  own  defence.  •  The  accused  William  did  go 

into  the  witness-box,  but  it  is  clear  that  evidence  given  by  one 

accused  cannot  be  used  as  against  his  fellow-prisoner.     And  if 

evidence  was  given  by  William  whiqh  was  used  against  Dexter, 

and  if  the  latter  was  prejudiced  thereby,  then  I  see  no  alternative 

but  to  allow  his  appeal.    The  matter  was  discussed  in  the  case  of 

Eex\.  SoloTTum  ([1902]  T.S.  119),  and  the  rule  adopted  was  bjr 

follows :  "  A  conviction  otherwise  good  will  not  be  set  aside  on 

appeal  on  the  ground  that  improper  evidence  was  admitted  by 

the  magistrate  presiding  at  the  trial,  where  in  the  opinion  of  the 

Supreme  Court  the  evidence  improperly  admitted  did  not  form  a 

ground  for  the  finding  of  the  magistrate,  and  where,  therefore, 

its  admission  did  not  substantially  prejudice  the  accused."    In 

that  case  there  was  nothing  on  the  record  to  show  that  the 

magistrate  attached  any  importance  to  the  evidence  which  was 

'Wrongly  admitted ;  on  the  contrary,  there  was  strong  reason  to 

think  that  he  did  not,  and  there  was  abundant  evidence  to  justify 

the  conviction  upon  other  grounds.     There  were  two  sets  of  wit- 

Beaaes  whose  evidence  was  in  direct  conflict ;  one  set  or  the  other 

uwat  have  been  committing  perjuiy,  and  the  Court  pointed  out 

that  the  magistrate  could  not,  merely  upon  the  evidence  wrongly 

jwhnitted,  have  come  to  the  conclusion  that  all  the  witnesses  for  the 

defence  were  perjuring  themselves.     But  that  is  not  the  case 

here.   In  this  instance  we  have  the  fact  that  the  evidence  of 

William,  which  ought  not  to  have  been  allowed  to  affect  the 

magistrate's  mind  at  all  in  so  far  as  Dexter  was  concerned,  was, 

vhen  the  magistrate  delivered  judgment,  quoted  by  him  a^  one 

of  the  grounds  upon  which  he  found  a  veixlict  against  both 
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accused.  I  quote  Mr.  van  der  Berg's  own  words:  "The  Court 
says  there  is  a  slight  contradiction  between  the  trap  boys,  but 
they  are  corroborated  by  the  accused  WiUiam  and  the  fact  that 
liquor  was  found  and  two  half-crowns  (marked)  under  the  bed  of 
Dexter." 

There  can  be  no  question,  therefore,  as  to  the  fact  that  the 
magistrate  in  his  reasons,  pronounced  when  he  was  delivering 
judgment,  appealed  to  evidence  which,  as  against  one  prisoner, 
he  ought  not  to  have  allowed  to  affect  his  mind  at  all,  as 
forming  an  element  in  leading  him  to  the  conclusion  at  which  he 
had  arrived.  To  what  extent  it  influenced  his  mind  it  is  impos- 
sible for  this  Court  to  say ;  but  if  the  question  were  put  to  me 
whether  the  admission  of  this  evidence  by  the  magistrate  against 
Dexter  prejudiced  the  latter,  I  should  feel  bound,  judging  by  the 
statement  of  Mr.  van  der  Berg,  to  say  that  it  did.  It  is  quite 
true  that  when  he  gave  his  reasons  for  the  purpose  of  this  appeal 
the  magistrate  pointed  out  that  there  was  sufficient  evidence, 
apart  from  the  evidence  objected  to,  to  support  a  conviction 
against  Dexter.  That  may  well  be ;  but  the  evidence  of  William 
should  not  have  affected  his  mind  in  Dexter's  case  at  all,  and  it 
did.  Nor  can  the  r^ult  of  subsequent  consideration  by  him 
justify  us  in  overlooking  the  fact  that  the  evidence  improperly 
allowed  against  Dexter  did  contribute  in  leading  the  magistrate 
to  a  conclusion  upon  the  case  against  him.  It  is  better  that  a 
man  against  whom  there  is  strong  evidence  should  gQt  off,  than 
that  the  Court  should  lay  down  a  rule  which  might  afterwards 
very  seriously  prejudice  innocent  parties.  The  rule  adopted  in 
Solomon's  case  was  the  right  one,  and  should. be  adhered  to. 
The  test  is  whether  this  evidence  prejudiced  the  appellant,  and, 
applying  that  test,  I  think  liis  appeal  should  be  allowed. 

Solomon,  J. :  I  am  of  the  same  opinion.  I  may  say  I  have 
come  to  the  conclusion  with  a  considerable  amount  of  regret, 
because  I  cannot  help  feeling  that  the  strong  probability  is 
that  the  accused  was  guilty  of  the  offence  with  which  he  was 
charged.  The  case  originally  came  before  me  on  reyiew,  and 
I  certified  that  substantial  justice  had  been  done ;  but  of  course 
in  certifying  that  substantial  justice  has  been  done,  in  a  case 
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which  comes  before  a  judge  on  review,  different  questions  have 
to  be  considered  from  those  which  arise  when  the  case  comes 
before  the  Court  on  appeal.  I  still  think  that  substantial 
justice  was  done;  but  the  question  we  now  have  to  consider, 
when  the  case  comes  before  us  on  appeal,  is  whether  the  prisoner 
was  legally  convicted,  and  I  cannot  help,  after  hearing  the 
argoments  in  the  case,  coming  to  the  conclusion  that  in  strict 
law  the  conviction  cannot  be  supported. 

The  substantial  ground  on  which  the  appeal  is  based  is  that 
evidence  was  improperly  admitted,  and  that  that  evidence 
influenced  the  decision  of  the  magistrate  in  the  conclusion 
to  which  he  came.  Now,  of  course,  the  evidence  in  question 
was  quite  properly  admitted;  of  that  there  can  be  no.  doubt, 
inasmuch  as  William  was  entitled  to  give  evidence  on  liis  own 
behalf.  At  the  same  time  the  evidence  which  he  gave  was 
not  evidence  which  could  legally  affect  the  case  of  the  other 
prisoner,  Dexter,  and  the  magistrate  had  no  right  to  attach 
any  importance  or  pay  any  attention  to  the  evidence  which 
was  given  by  William,  so  far  as  it  affected  the  case  against 
Dexter.  It  is  quite  clear,  however,  from  the  reasons  given  by 
the  magistrate  at  the  time  when  he  convicted  the  prisoner 
Dexter,  that  he  did  place  reliance  upon  the  evidence  which 
was  given  by  the  prisoner  William  in  considering  the  case 
against  Dexter.  That  being  so,  the  question  before  us  is  prac- 
tically the  same  as  if  improper  evidence  had  been  admitted ; 
we  have  to  consider  whether  that  is  a  sufficient  ground  for 
setting  aside  the  magistrate's  decision. 

Now  I  think  it  is  quite  clear  that  the  mere  fact  that  evidence 
has  been  improperly  admitted,  or  has  been  improperly  rejected 
by  the  magistrate,  is  not  in  itself  a  sufficient  ground  for  setting 
aside  the  decision  of  the  magistrate.  The  appellant  must  go 
farther,  and  satisfy  the  Court  not  only  that  improper  evidence 
was  admitted,  but  also  that  there  is  reason  to  believe  that  he 
was  prejudiced  in  his  defence  thereby  in  accordance  with  the 
provisions  of  Proclamation  No.  19  of  1902,  sec.  5  (/),  which 
provides  that  "no  conviction  shall  be  set  aside  by  reason  only 
of  some  irregularity  or  illegality  whereby  the  defendant  was 
not  prejudiced  in  his  defence,  or  because  evidence  was  im- 
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properly  admitted  or  rejected  by  which  uo  substantial  wrong 
was,  in  the  opinion  of  the  High  Court,  done  to  the  defendant." 
Therefore,  where  evidence  has  been  improperly  admitted  we 
have  to  satisfy  oui-selves,  before  confirming  the  conviction, 
that  no  substantial  wrong  was  in  the  opinion  of  the  Ck>urt 
done  to  the  prisoner.  Now  I  have  considerable  difficulty  in 
coming  to  the  conclusion  that  no  substantial  wrong  was  in 
this  case  done  to  the  prisoner  Dexter.  It  is  impossible  for 
me  to  say  to  what  extent  the  magistrate  was  influenced  by 
this  evidence.  It  is  clear,  however,  that  he  placed  reliance  on 
the  evidence  of  the  prisoner  William  in  giving  his  verdict 
against  Dexter ;  but  to  what  extent  his  decision  depended  upon 
William's  evidence  it  is  impossible  for  me  to  say.  Still,  con- 
sidering tl^e  reasons  given  by  the  magistrate  at  the  time,  I 
have  great  difficulty  in  saying  that  no  substantial  harm  was 
done  to  the  prisoner,  and  I  must  come  to  that  conclusion  before 
I  can  say  that  Dexter  was  properly  convicted  in  this  case. 

I  think  the  real  point  was  very  well  put  by  the  Court  in 
the  case  of  Rex  v.  Solomon.  There  the  same  question  was 
raised.  In  that  case  evidence  had  been  improperly  admitted, 
and  the  question  which  we  had  to  consider  was  whether  that 
was  a  sufficient  ground  for  setting  aside  the  conviction.  The 
point,  as  put  by  the  Chief  Justice,  was  this :  "  Did  the  evi- 
dence wrongly  admitted  form  a  ground  of  the  magistrate's 
decision?  If  it  did,  then  the  accused  was  clearly  prejudiced, 
and  his  appeal  should  be  allowed."  Now,  it  is  quite  clear  here 
that  this  evidence  of  William  did  form  a  ground  for  the 
magistrate's  decision ;  and  that  being  so,  upon  the  ruling  of 
the  case  of  Rex  v.  Solmnmi  I  cannot  say  that  I  am  satisfied 
that  the  accused  was  not  prejudiced,  or  that  no  substantial 
wrong  was  done  to  him,  and  therefore,  in  my  opinion,  the 
appeal  should  be  allowed. 

CuRLEWis,  J. :  I  very  much  regret  that  I  have  not  been  able 
to  come  to  the  same  conclusion  as  my  learned  brothers  in  this 
matter.  It  seems  to  me  that,  if  we  look  at  the  reasons  given  by 
the  magistrate,  he  found  that  ([uite  apart  from  William's  evi- 
dence there  was  sufficient  evidence  as  against  Dexter.     If  we 
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look  at  the  reasons  as  shortly  noted  by  him  at  the  conclusion  of 
the  case,  what  he  says  is  this :  "  The  Court  says  there  is  slight 
contradiction  between  the  trap  boys  "^-^nly  slight  contradiction ; 
evidently  the  contradiction  was  sach  as  not  materially  to  affect 
the  issue  in  the  case— 4ind  he  proceeds  to  say,  ''but  they  are 
corroborated  by  accused  William."  It  seems  to  me,  with  all  de- 
ference, there  is  no  harm  in  the  magistrate  using  those  words, 
because  he  was  summing  up  and  giving  judgment  against  both 
Dexter  and  William,  and  considering  the  credibility  of  the  traps 
as  against  William  as  well  as  against  Dexter.  William  had  gone 
into  the  box  and  chosen  to  give  evidence  for  himself.  The  magi- 
strate in  summing  up  the  evidence,  and  in  weighing  the  effect  of 
ihe  evidence,  and  considering  the  credibility  of  the  trap  boys,  is 
doing  so  against  both  accused.  He  was  certainly  justified  in  say- 
ing that  the  evidence  of  the  trap  boys  was  corroborated,  in  so  far 
as  it  affected  William.  It  was,  and  that  established  tiieir  credi- 
bility. If  we  bear  in  mind  that  he  was  considering  the  evidence 
against  and  passing  judgment  on  both  men,  then  it  seems  to  me 
he  was  not  wrong  in  using  those  words,  "  They  are  corroborated 
by  accused  William " ;  because  if  he  believed  them  as  against 
William,  it  would  follow  that  he  believed  them  as  against  Dexter, 
and  vice  verad — it  was  one  transaction. 

Moreover,  the  itiagistrate  adds  further  reasons  for  taking  no 
notice  of  the  slight  contradiction  in  the  evidence  of  the  traps. 
He  says  they  are  also  corroborated  by  the  fact  that  liquor  was 
found  and  two  half-crowns  (marked)  under  the  bed  of  Dexter. 
This  also  caused  him  to  believe  the  traps.  He  expresses  himself 
in  a  short  and  curt  way.  He  also  says,  "  The  woman  evidently 
did  not  speak  the  truth;  Dexter  and  William  both  guilty." 
Those  were  the  reasons  tersely  noted  by  him.  The  corroboration 
by  accused  William  was  not  the  only  reason  why  he  bdieved  the 
trapa  It  was  not  in  my  opinion  improper  to  give  this  as  one  of 
his  rea.sons,  and  in  addition  to  the  other  reasons  for  their  credi- 
bility. If  the  magistrate  had  said,  "  The  fact  that  liquor  had 
been  found  and  the  two  half-crowns  under  the  bed  of  Dexter  is 
also  sufficient  to  corroborate  them  as  against  Dexter,  quite  apart 
from  the  evidence  of  William,  and  to  cause  me  to  take  no  serious 
notice  of  their  slight  contradiction,"  he  would  have  been  more 
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strictly  correct ;  but  if  we  consider  that  from  tiie  evidence  of  the 
Crown  there  was  abundant  evidence  on  the  record  to  show  that 
Dexter  did  sell  to  the  natives/ and  that  all  the  magistrate  had  to 
decide  was  whether  he  believed  the  witnesses  for  the  Crown  as 
against  those  for  the  defence,  I  do  not  think  he  erred  in  consider- 
ing William's  evidence  in  deciding  on  the  credibility  of  the  traps. 
There  is  absolutely  no  contradiction  of  the  evidence  given  by 
the  natives,  except  that  of  Mra  Dexter,  whom  the  magistrate 
clearly  did  not,  believe.  The  boys  are  not  contradicted  by  any- 
body else  on  the  main  issues.  The  case  would  have  been  quite 
different  if  there  had  been  no  evidence  led  by  the  Crown  against 
Dexter,  and  if  it  was  on  William's  evidence  that  he  had  beea 
convicted.  Dexter  did  not  go  into  the  box,  and  inasmuch  as 
there  is  abundant  evidence  to  support  the  boys,  and  as  the  magi- 
strate himself  said  there  was  only  a  slight  contradiction  in  their 
evidence,  it  seems  to  me  that  in  this  matter  substantial  justice 
has  iicen  done ;  and,  with  great  deference,  I  do  not  feel  that  ex 
facie  the  record  the  accused  Dexter  has  been  prejudiced.  I 
therefore  regret  that  I  cannot  agree  with  the  judgment  of  the 
majority  of  the  Court. 

Appellant's  Attorneys :  Dacre  Tottenhain  cfc  Co. 
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Ex  PARTE  LINK'S  TRUSTEE. 

1904.    March  21,  Solomon,  J.    April  5,  12,  Mason,  J. 

Insolvency, — Foreign  trustee. — Recognised  in  Transvaal. — Bights  of 
looai  creditors. 

Where  a  foreign  trustee  applied  for  the  confirmation  in  this  country  of 
his  appointment,  the  Court,  in  recognising  such  appointment  and 
empowering  him  to  administer  and  realise  all  the  insolvent's  assets 
here  situated,  made  its  order  subject  to  certain  special  conditions 
for  the  protection  of  the  rights  and  interests  of  local  creditors. 

This  was  an  application  by  the  English  trustee  in  the  in- 
solvent estate  of  one  John  Waldo  Link  of  London,  for  an 
order  recognising  and  confirming  in  the  Transvaal  his  appoint- 
ment as  trustee  in  the  said  estate,  and  conferring  upon  him 
the  powers  necessary  to  enable  him  to  administer  the  insolvent's 
assets  in  the  Transvaal. 

Smuts,  for  the  applicant 

The  Court  granted  a  rule  niai  calling  on  all  parties  intei'ested 
to  show  cause  why  the  applicant's  appointment,  made  by  the 
High  Court  of  Justice  in  England,  as  trustee  of  the  said  estate, 
should  not  be  recognised'  by  this  Court,  and  why  the  said  trustee 
should  not  be  empowered  to  administer  all  property  of  the 
insolvent  situate  in  the  Transvaal,  on  condition  that  any  sale 
of  lauded  property  so  situate  should  be  in  accordance  with  the 
laws  of  this  colony.  Publication  of  thin  rule  was  ordered 
once  in  the  Govemvient  Gazette  and  once  in  a  Johannesburg 
newspaper. 

Poetea  (April  5) : — 

Smuts  moved  for  the  confirmation  of  the  rule  iiisl,  this 
being  the  return  day. 

Car.  adi\  vidt 
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Postea  (April  12)  :— 

Masov,  J. :  This  case  came  before  me  on  the  return  day  of 
the  rule  nisi  calling  on  all  interested  persons  to  show  cause  why 
the  appointment  of  the  applicant,  Joseph  Gumey  Fowler,  made 
by  the  Bankruptcy  Division  of  the  High  Court  of  Justice  in 
England,  should  not  be  recognised  in  this  colony. 

There  was  no  appearance  on  the  return  day,  but  I  adjourned 
the  matter  for  consideration,  because  correspondence  which  has 
been  submitted  by  the  Master  in  connection  with  another  estate 
appeared  to  me  to  show  that  it  was  necessary  to  consider  the 
position  of  local  creditors  in  connection  with  an  insolvency  which 
it  was  the  intention  of  the  Court  to  make  effective  here,  not  by 
virtue  of  any  imperial  statute,  but  by  virtue  of  the  ordinary 
comity  which  is  applicable  to  these  cases.  It  is  stated  that  there 
are  no  local  creditors,  and  of  course  if,  after  due  advertisement 
calling  upon  them  to  prove  their  claims,  no  one  should  appear, 
there  can  in  that  case  be  no  objection  to  the  English  trustee 
realising  the  assets  in  this  colony  and  dealing  with  them  in 
England.  But  if  there  are  local  creditors,  it  appears  to  me  that 
the  rights  which  they  would  ordinarily  have  to  attach  the  pro- 
perty of  the  debtor  for  the  purpose  of  founding  jurisdiction,  and 
particularly  for  the  purpose  of  making  effective  any  preference 
which  they  might  have  in  connection  with  these  assets,  should 
be  recognised  in  some  form. 

I  have  therefore  drawn  up  the  following  order  for  the  pur- 
pose of  protecting  the  rights  of  local  creditors  if  there  are  any, 
and  at  the  same  time  of  allowing  the  trustee  to  deal  with  the 
property  without  hindrance  in  case  there  are  no  such  creditors : — 

"  That  Joseph  Gurney  Fowler,  the  trustee  appointed  in  Eng- 
land to  the  estate  of  John  Waldo  Link,  who  was  adjudicated 
bankrupt  in  England,  be  empowered  to  administer  and  realise 
for  the  purpose  of  such  bankruptcy  all  the  assets  of  the  insolvent 
in  this  colony,  subject  to  the  following  conditions : — 

"(a)  That  he  shall  give  security  to  the  satisfaction  of  the 
Master  for  due  administration  of  all  such  assets  and  for  due  com- 
pliance with  all  the  provisions  of  this  order  in  a  sum  equal  to  the 
value  of  such  assets,  unless  the  Courts  shall  otherwise  order. 

"  (&)  That  all  creditors  in  the  Transvaal  of  the  insolvent  shall 
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be  entitled   to   prove   their  claims  before  the  Master  of   the 
Supreme  Court  within  a  period  to  be  determined  and  advertised 
by  him,  and  the  admission  and  rejection  of  proofs  shall  be  sub- 
ject to  the  same  provisions  as  if  the  estate  were  insolvent  in  this 
colony. 

"  (c)  That  all  questions  of  preference  and  priority  in  respect 
•of  assets  in  this  colony  shall  be  regulated  by  the  laws  of  the 
colony. 

"{d)  That  the  trustee  shall  be  accountable  to  this  Court  in 
reapect  of  any  undue  delay  in  the  distribution  of,  or  any  improper 
dealing  with,  the  assets  in  this  colony. 

"  (e)  That  the  trustee  shall  pay  all  expenses  incurred  by  or  in 
the  office  of  the  Master  in  giving  effect  to  this  order. 

"(/)  That  pending  the  giving  of  security  as  aforesaid,  (1) 
the  said  assets  may  be  realised,  but  only  with  the  sanction  of  the 
Master ;  and  (2)  no  transfer  thereof  shall  take  place  until  the 
proceeds  of  any  realisation  ahall  be  lodged  with  the  Master. 

"(g)  That  if  no  creditor  shall  prove  any  claim  before  the 
Master  within  the  appointed  time,  the  Master  shall  be  empowered 
to  release  the  trustee  from  the  obligation  to  give  security,  and 
may  pay  over  to  him  the  proceeds  of  any  realised  assets  after 
deduction  of  any  duly  incurred  expenses. 

"(h)  That  a  copy  of  this  order  shall  be  advertised  once  in  the 
(jovemnierU  Gaaette  and  once  in  two  Johannesburg  newspapers." 

Apph'cant's -Attorneys :  Lunnon  it  Nixon. 
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RAS  AND  OTHERS  v.  SIMPSON. 

1904.    April  13.    Inxes,  C.J.,  and  Mason  and  Curlbwis,  J.J; 

Purchase  wid  mde, — Land. — Specific  per/vrmance. — Tetider  of  transfer, 
— Alternative  claim /or  cancellation  and  damages. 

Where  a  deed  of  sale  of  land  provided  that  the  purchaae-prioe  should 
be  paid  on  registration  of  transfer,  Jleldj  that  the  purchaser  was 
not  entitled  to  insist  on  the  property  being  registered  in  his  name 
before  payment,  but  that  payment  and  transfer  should  take  place 
pari  passu. 

HM^  further,  that  the  seller  suing  for  payment  of  the  balance  of  the 
purchase-price  as  against  transfer  was  entitled  in  the  alternative, 
failing  payment  of  such  balance  within  a  time  fixed  by  the  Courts 
to  an  order  cancelling  the  sale  and  awarding  him  damages  for 
breach  of  contract. 

In  this  action  the  plaintiffs  claimed :  (1)  The  sum  of  £2175, 
14e.,  being  the  balance  of  the  purchase-price  of  certain  land 
against  transfer  of  such  land,  and  the  sum  of  £500  as  damages ; 
(2)  failing  payment  by  the  defendant  of  the  said  sum  within 
a  time  to  be  fixed  by  the  Court,  cancellation  of  tlie  sale  and 
£1000  damages. 

From  the  declaration  it  appeared  that  on  the  4tb  July,- 1903, 
a  deed  of  sale  was  entered  into  whereby  the  plaintiff  sold  to 
the  defendant  certain  429  morgen  of  the  farm  EUandsfontein. 
The  purchase-price  was  £6  per  morgen:  £400  to  be  paid  at 
the  signing  of  the  deed  and  the  balance  on  registration  of 
transfer,  which  the  plaintifis  undertook  to  effect  within  one 
month.  The  plaintifis  caused  the  documents  for  passing  transfer 
to  be  prepared,  and  on  the  28th  July,  1903,  requested  the 
defendant  to  sign  declaration  of  'purchaser  and  to  pay  the 
transfer  duty.  The  defendant  did  not  comply*  with  this  re- 
quest till  the  20th  August,  1903 ;  the  papers  were  lodged  with* 
the^  Eegistiui'    on    the    2l8t    August    and^  approved,-,  but  the 
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defendant  failed  to  pay  the  balance  of  the  purchase-price. 
By  reason  of  this  failure,  the  plaintiffs  alleged,  they  had  lost 
the  use  of  the  said  sum  of  £2175,  14a,  and  had  otherwise 
suffered  damage  to  the  extent  of  £600 ;  and  should  the  defend- 
ant wholly  fail  to  carry  out  the  sale  they  would  suffer  damage 
to  the  extent  of  £1000. 

The  defendant  pleaded  that  the  balance  of  the  purchase- 
price  was  payable  after  transfer  of  the  land  had  been  registered 
in  the  name  of  the  defendant,  and  that  he  had  always  been 
willing  and  still  was  willing  to  pay  the  same  as  soon  as 
transfer  had  been  registered  in  his  name.  Further,  that  the 
plaintiffs  had  failed  to  register  transfer  in  defendant's  name 
within  one  month  from  the  4th  July,  1903,  as  agreed  by  the 
deed  of  sale. 

At  the  trial  the  defendant  was  in  default.  Evidence  was 
led  by  the  plaintiffs  to  show  that  all  documents  were  in  order 
to  pass  transfer  to  the  defendant  on  the  15th  September,  1903, 
and  that  after  certain  correspondence  had  taken  place  the 
defendant  was  informed  that  the  plaintiffs'  conveyancer  would 
appear  at  the  Deeds  Office  on  the  26th  September,  1903,  to 
pass  transfer,  and  that  failing  payment  by  that  date  legal 
proceedings  would  be  taken.  Evidence  was  also  led  that  the 
present  market  value  of  the  ground  did  not  exceed  the  sum 
of  £3  per  morgen. 

de  Wet,  for*the  plaintiffs,  stated  that  in  view  of  the  decision 
in  Philip  v.  Metropolitan  Railway  Co.  (10  S.C.  52),  and . 
Voet,  19,  1,  20,  he  would  withdraw  the  daim  for  the  £500 
damages,  except  in  so  far  as  it  included  interest  on  the  balance 
of  the  purchase-price.  He  submitted  that,  failing  payment  by 
the  defendant,  the  plaintiffs  were  entitled  to  the  order  of  cancel- 
lation and  damages. 

Innes,  C.J. :  The  sale  in  this  case  is  admitted.    The  purchase- 
price  was  £6  a  morgen,  and  amounted  to  between  £2500  and 
£2800.    Of  this  sum  £400  was  paid  by  the  buyer  when  the  con- 
tract was  signed^  and  tiie  action  is  brought  for  the  balance.    The 
deed  provided  that  such  balance  should  be  paid  on  registration 
of  bansfer,  which  simply  means  on  transfer.    It  was  the  duty  £i 
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the  buyer  under  these  cireumstances'when  the  seller  timeously 
tendered  transfer,  to  pay  the  balance  of  the  purchase-price  i>ar% 
passu  with  t&e  passing  of  transfer.  He  could  not  claim  that  the 
dominium  of  the  property  should  first  be  vested  in  him  and 
pass  into  his  estate  before  he  could  be  called  upon  to  pay  the 
balance  of  the  purchase-money.  The  real  meaning  of  the  deed 
is  that  the  two  things  (transfer  and  payment)  should  take  place 
simultaneously.  The  defendant's  first  contention,  therefore,  can- 
not succeed 

He  further  pleads  that  the  plaintiffs  did  not  tender  teansfer 
in  time.  But  they  had  the  documents  lodged  at  the  Deeds  OflSce 
within  a  month.  They  requested  him  to  pay  the  transfer  duty ; 
he  did  not  do  so ;  and  the  real  cause  of  such  delay  as  did  take 
place  was  this  failure  on  his  part  to  pay  the  transfer  duty. 
His  contention  on  that  point  also  fails,  and  the  plaintiffs  are 
entitled  to  demand  payment  of  the  balance.  They  have  aban- 
doned the  claim  for  damages,  but  they  ask  for  interest  from  the 
date  when  the  balance  became  due,  which  in  my  opinion  was  the 
26th  September.  They  are  entitled  to  judgment  for  £2175, 14&, 
with  interest  at  6  per  cent,  from  the  26th  September,  1903,  and 
with  costs. 

But  the  point  arises,  supposing  Simpson  does  not  pay  the 
above  amount,  or  any  of  it,  what  are  the  plaintiffs  to  do  with  the 
farm  ?  Are  they  to  hold  it  indefinitely  at  his  disposal  ?  In  view 
of  such  a  contingency  they  ask  alternatively  (should  the  balance 
not  be  paid  within  a  time  to  be  fixed  by  the  Court)  for  an  order 
cancelling  the  contract  and  directing  Simpson  to  pay  damages. 
I  think  this  is  the  first  case  in  which  a  claim  of  this  nature  has 
been  made  in  the  same  summons,  which  prays  for  specific  per- 
formance. But  if  specific  performance  had  been  asked  for  and 
decreed,  and  had  not  been  carried  out,  it  would  have  been  com- 
petent for  the  plaintiffs  in  another  action  to  have  asked,  in  lieu 
of  that  decree,  for  cancellation  of  the  contract  and  damages.  And 
if  they  could  obtain  that  relief  by  means  of  a  seeond  action,  I  can 
see  no  reason  in  law  why  they  should  not  ask  alternatively  for  it 
in  this  action. 

The  Oourt  vriU,  therefore,  make  an  alternative  order  as 
prayed.   •If  the  balance,  £2175, 14a,  with  interest  at  .6  -oer  cent, 
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is  not  paid  iwithin  one  month,  then  the  contract  will  be  cancelled, 
aad  £1000  damages  must  be  paid.  Of  course  the  plaintiffs  will 
have  to  aocount  for  the  £400  already  received.  ' 

Ma»on  and  Curlewis,  J. J.,  concurred. 

Plaintiffs*  Attorneys :  de  ViUiera  &  de  Koch 
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1904.    April  13.    Innes,  C.J.,  and  Mason  and  Curlewis,  J.J. 

Afpeal  to  Frivy  Council, — Judgn^efU  for  payment  of  money, — Execu- 
tion ttayed.—Sec,  39  of  Proclamation  No.  14  of  1902.— Orcier  in 
Council  of  the  I5th  September,  1902,  eece.  3  and  4. 

On  an  application  for  leave  to  appeal  to  the  Privy  Coonoil  against 
a  jadgment  ordering  the  applicant  to  pay  a  sum  of  money,  the 
CtKirt  granted  leave  to  appeal,  but  stayed  execution  subject  to 
the  usual  security. 

In  deciding  whether  in  similar  applications  it  will  stay  execution  or 
not|  the  Court  will  consider  the  real  and  substantial  justice  of 
the  matter,  and  may  take  into  account  all  the  circumstances 
surrounding  each  particular  case. 

This  was  an  application  for  leave  to  appeal  to  the  Privy 
Coundl  from  the  decision  of  the  Court  in  the  case  of  Rood  v. 
FoUae^  (aupra,  p.  187),  which  was  an  appeal  from  the  judg- 
ment of  the  Witwatersrand  High  jCourt  in  Wallach  v.  Rood 
([1903]  T.H.  359).  In  terms  of  the  judgment  the  Court,  affirm- 
ing the  decision  of  the  court  below,  ordered  Rood  to  pay  to 
Wallach  the  sum  of  £7350  with  costa  The  applicant  filed 
an  affidavit  that  he  was.  able  to  give  ample  security,  but  that 
if  he  were  ordered  to  pay.  the  money  at  once  he  would  be 
oWipeHed  tbtell  certain  of  Jiis  property  at  a  greatr  sacrifice. 
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Smuts,  for  the  respondent :  The  respondent  does  not  contest 
Rood's  right  to  appeal,  but  he  says  that  execution  should  not 
be  stayed.  The  39th  section  of  Proclamation  No.  14  of  1902 
no  doubt  leaves  the  Court  a  discretion;  but  sees.  3  and  4  of 
the  Order  in  Council  of  the  15th  September,  1902,  lay  down 
that  in  cases  where  the  appellant  is  adjudged  to  pay  any 
sum  of  money  or  perform  any  duty  the  Court  shall  direct 
that  the  judgment  be  carried  into  execution,  unless  the  ap- 
pellant shall  establish  that  real  and  substantial  justice  require? 
execution  to  be  stayed.  Therefore  the  Order  repeals  the  sec- 
tion of  the  Proclamation,  and  makes  it  imperative  on  the 
Court  to  order  execution  to  proceed.  The  question  of  real 
and  substsmtial  justice  can  only  apply  where  the  appellant 
has  been  ordered  to  perform  a  duty ;  in  this  case  the  fact  that 
the  applicant  may  be  inconvenienced  by  having  to  pay  the 
money,  and  that  he  received  no  consideration,  cannot  affect 
the  rule  that  execution  should  proceed.  The  respondent  should 
not  be  kept  out  of  his  money  if  he  is  prepared  to  give  security. 

TindaU,  for  the  applicant:  There  is  no  real  difference  be- 
tween the  terms  of  the  Proclamation  and  the  Order  in  Council, 
for  both  state  that  the  test  is  the  substantial  justice  of  each 
case.  To  apply  this  test  the  Court  must  consider  all  the  cir- 
cumstances of  the  case — for  example,  the  fact  that  in  order  to 
realise  property  in  these  times  a  man  might  have  to  seU  at 
a  great  loss,  especially  where  the  amount  is  large,  and  the 
further  fact  that  the  appellant  received  no  consideration.  The 
sum  of  £7350  represents  pure  profit  to  the  respondent.  The 
appeal  is  in  every  way  bond  fide,  and  there  is  nothing  to  show 
that  Rood  wishes  to  hang  up  the  matter. 

Innes,  C. J. :  There  is  no  question  here  as  to  the  right  of-the 
applicant  to  appeal  to  the  Privy  Council.  The  value  of  the 
matter  in  dispute  far  exceeds  the  limit  fixed  by  the  Procla- 
mation; the  only  question  is  whether  or  not  the  Court  should 
order  a  stay  of  execution. 

I  do  not  think  we  peed  consider  the  question  of  whether 
there  is  a  conflict  between  the  terms  of  the  Order  in  Council  and 
the  provisions  of  the  Proclamation,  because  I  am  quite  prepared 
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to  accept  in  this  case  the  rale  as  stated  in  the  Order  in  Council. 
The  words  in  which  that  rule  is  expressed  indicate,  I  think,  the 
lines  on  which  one's  mind  would  naturally  proceed  in  exercising 
the  discretion  which  sec  39  of  the  Proclamation  confers  upon  the 
Court    In  view  of  the  length  of  time  which  an  appeal  to  the 
Privy  Council  usually  takes,  the  Court  would  as  a  general  rule, 
where  judgment  had  been  obtained  for  a  sum  of  money,  order 
execution  to  issue — the  respondent  giving  due  security  to  repay 
should  the  appeal  be  successful.     But  in  considering  in  each  par- 
ticular matter  what  real  and  substantial  justice  requires,  the 
Court  may  take  into  account  all  the  circumstances  surrounding 
the  case.    And  among  other  things  it  would  be  justified,  I  think, 
in  taking  into  consideration  the  special  circumstances  of  the 
parties.    Cases  may  occur  in  which  it  would  be  extremely  hard 
on  the  losing,  party  to  order  him  to  pay  the  amount  of  the  judg- 
nient  before  appealing;  but  there  may  be  other  cases  in  which 
^t  would  be  equally  hard  that  the  successful  party  should  not 
i^oeive  payment  of  the  amount  awarded,  because  an  appeal  has 
Wn  noted.    The  Court  should  be  chary  of  taking  the  circum- 
stances of  the  parties  into  account ;  but  it  may  in  some  cases  con- 
nder  them,  and  I  think  this  is  one  of  those  cases.    It  is  perfectly 
cl^cu",  on  Rood's  uncontradicted  affidavit,  that  great  hardship 
ftod  loBB  might  result  to  him  if  he  were  ordered  now  to  pay  the 
£7350.    There  is  no  reason  to  think  that  the  appeal  will  be 
^exationsly  hung  up»  and  certainly  there  is  nothing  connected 
with  the  conduct  of  the  case  which  would  indicate  a  likelihood  of 
^7  SQch  thing.    Then  the  Court  is.  also  justified,  as  my"  bh>ther 
*ASON  very  pertinently  pointed  out  during  the  argument,  to 
^^k  to  the  circumstances  of  the  case  itself,  and  to  inquire 
whether  the  judgment  represents  pure  profit,  or  awards  something 
which  the  successful  party  paid  a  substantial  amount  to  recover. 
^  this  eate  Wallach  was  fortunate  in  making  good  his  claim  to 
^  nandsome  profit.     We  are  justified  in  taking  that  fact  into  con- 
^deration,  and  also  the  further  fact  that  the  High  Court,  when 
^  ^ffesl  was  lodged  to  this  Court,  considered  that  security 
^onld  be.  given  and  execution  stayed.    I  do  not  say  that  any 
^^  of  these 'Circumstances,  would  be  conclusive  in  itself;  but 
^King  themall  into  comfideration,  I  think  this  is  i  cose  in*  which 
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we  should  stay  execution.  Therefore  the  Court  will  grant  leave 
to  appeal ;  but  will  stay  execution  on  Rood  giving  due  security  for 
£7350,  with  interest  at  6  per  cent,  for  three  years,  also  security 
for  the  Transvaal  costs  and  for  the  oosts-of  the  appeal,  which  are 
generally  fixed  at  £5Q0. 

Mason  and  Cuklewis,  J.J.,  concurred. 

Applicant's  Attorneys:  Tindall  &  Mortimer;  Respondeut's 
Attorneys :  Stegmann,  Eaaden  &  Roos. 
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1904.    April  14,  15.    Innes,  C.J.,  and  Sof/)MON  and 
CURLEWIS,  J.J. 

Criminal  procedure, — Liquor  law$,'^Club$, — Principal  a^id  agent, — 
Ordinance  No.  32  o/1902,  sec,  57. 

Where  the  members  of  a  social  club  had  been  supplied  with  intoxicating 
liquor  on  the  club  premises,  payment  being  made  by  means  of 
coupons  which  were  equivalent  to  cash  and  in  terms  of  a  tariff 
and  rules  fixed  by  the  committee  of  the  club,  Hdd,  that  there 
had  been  a  selling,  dealing  in,  or  disposal  of  the  liquor  in  terma 
of  sec.  57  of  Ordinance  No.  32  of  1902. 

Hdd^  further,  that  no  licence  having  been  taken  out  as  required  by 
law,  the  secretary  and  chairman  of  the  committee,  who  had  been 
present  at  the  committee  meeting  when  the  ordering  of  the  liquor 
and  the  sale  thereof  were  authorised,  had  been  rightly  convicted 
of  contravention  of  sec.  57  of  the  Ordinance,  even  though  they 
were  not  present  when  the  liquor  was  actually  supplied  by  the 
barman  appointed  by  the  committee. 

Held^  further,  that  it  was  not  necessary  to  decide  whether  both  prin- 
cipal and  agent  could  be  convicted  of  contravention  of  sec  57 
of  the  Ordinance.     {SembU^  that  they  could.) 
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Appeal  from  the  Assistant  Resident  Magistrate  of  Pretoria. 
The  appellants,  together  with  one  Thurman,  were  charged 
with  contravention  of  sec.  57  of  Ordinance  No.  32  of  1902, 
in  having  sold  intoxicating  liquor  without  a  licence.  From 
the  evidence  it  appeared  that  the  workmen  employed  at  the 
new  cantonments  near  Pretoria  had  formed  a  social  club  and 
recreation-room  called  the  "  New  Cantonment's  Club."  A  com- 
mittee was  elected  of  which  the  accused  Reid  was  the  chairman 
and  Stewart  the  secretary,  and  rules  were  drawn  up.  The 
committee  advertised  for  a  steward,  and  the  accused  Thurman 
applied  for  the  post  and  was  appointed  some  time  in  December, 
1903.  The  committee  authorised  the  procuring  of  liquor  for 
the  club,  and  it  was  ordered  by  Stewart.  The  question  of  a 
licence  was  discussed  at  one  of  the  meetings  of  the  committee, 
but  no  licence  was  obtained.  The  profits  of  the  club,  where 
meals  were  also  served,  were  set  aside  for  a  sick  fund.  On  the 
.  25th  January,  1904,  the  police  made  a  raid  on  the  club.  They 
found  a  room  fitted  up  as  a  bar  containing  a  quantity  of 
liquor,  and  liquor  being  served  by  Thurman  to  a  number  of 
members  present.  Payment  was  made  by  means  of  chits  or 
vouchera  Neither  Reid  nor  Stewart  were  present  on  this 
occasion. 

The  accused  Thurman  pleaded  guilty,  and  the  magistrate 
found  Reid  and  Stewart  also  guilty,  and  sentenced  each  of 
the  accused  to  the  minimum  penalty  of  six  months'  imprison- 
ment with  hard  labour.     All  the  liquor  seized  was  confiscated. 

Against  this  conviction  the  accused  Reid  and  Stewart 
appealed. 

The  appeal  was  argued  before  Mason  and  Bristowe,  J.J., 
on  the  12th  February,  1904,  and  now  re-argued  before  the  full 
Court 

de  Korte,  for   the   appellants:  The   Court   cannot   convict 

both  the  principal  and  agent  for  contravention  of  this  section ; 

see  the  cases  of  Qiieen  v.  WilUm  (4  H.C.G.  243)  and  Qiveen  v. 

'     Nokiidiini  and  Drayi  (13  S.C.  413),  which  were  decided  under 

the  corresponding  and  similar  section  of  the  Cape  Act  (No. 

28ofl883X 
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Even  if  both  principal  and  agent  can  be  convicted,  the 
intermediary,  agents  are  not  liable.  The  club,  and  not  the  com- 
mittee, is  the  principal ;  see  Queen  v.  Cairveron  (3  H.C.G.  370). 
The  same  principle  applies  as  in  civil  cases:  the  committee 
could  not  have  been  sued  for  the  liabilities  of  the  club. 

Lastly,  the  transaction  was  not  a  sale  as  contemplated  by 
sec  57  of  the  Ordinance.  There  was  no  sale  in  the  ordinary 
sense  of  the  term ;  the  members  were  all  co-owners  of  the 
liquor,  of  which  the  steward  and  committee  had  the  care  and 
distribution ;  see  Graff  v.  Evans  (8  Q.B.D.  373 ;  46  L.T.  350) 
and  Newell  v.  Hemingway  (58  L.J.,  M.C.  314;  60  L.T.  544). 
The  same  principle  has  been  laid  down  in  America ;  see  Colum- 
bia Club  v.  McMaeters  (28  Amer.  State  Rep.  827)  and  People  v. 
Addphi  Club  (52  Amer.  State  Rep.  700).  So  also  in  Natal, 
see  Pietemuirit'Zburg  Oorporaiicni  v.  Victoria  OIIti'&(N.L.R  1874, 
p.  74).  The  regulations  with  reference  to  club  licences  in  Ordi- 
nance No.  32  of  1902  apply,  I  submit,  only  to  proprietary  clubs. 

MaWiews,  for  the  Crown:  The  evidence  shows  that  the 
appellants  were  the  persons  who  authorised  the  sale  of  the  liquor. 
The  Cape  cases  quoted  are  differentiated  because  under  the  Cape 
Act  the  penalty  is  a  fine,  and  it  could  not  be  recovered  from  more 
than  one  person. 

On  the  second  point,  the  case  of  Queen  v.  Cameron  is  in  my 
favour.  The  club  was  not  a  persona,  and  could  not  be  sued.  It 
was  therefore  not  the  principal.  It  is  quite  clear  that  the  sup- 
plying of  the  liquor  was  considered  a  sale.  No.  5  of  the  club 
rules  speaks  of  the  purchase  of  refreshments  by  members.  The 
English  Licensing  Act,  under  which  the  cases  quoted  were  de- 
cided, does  not  deal  with  the  question  of  club  licences,  while  our 
Ordinance  does.  The  English  Licensing  Act  of  1902  does  deal 
with  clubs,  and  speaks  of  "selling"  in  that  connection.  The 
American  cases  were  also  decided  under  statutes  not  dealing  with 
club  licences.  The  Natal  case  quoted  was  commented  upon  in 
the  subsequent  case  of  Durban  Corporation  v.  Durban  Clvh, 
The  transaction  was  certainly,  if  not  a  sale,  "  a  dealing  in  or  dis- 
posing of  "  liquor  within  the  meaning  of  sec.  57,  and  was  contrary 
to  the  provisions  of  sec.  7  (a) ;  see  Queen  v.  Ckmtshe  (6  ED.C.  SJ80). 
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There  is  nothing  to  indicate  that  .the  legislature  only  contem- 
plated proprietary  clab& 

de  Korte,  in  reply:  Only  the  barman  was  present  at  the 
transaction,  and  a  single  penalty  only  can  be  recovered;  see 
Queen  v.  Clarke  (Cowper,  610).  The  word  "  sale "  being  used, 
the  presumption  is  that  the  legislature  intended  to  use  it  in  the 
ordinary  sense  of  bargain  and  sale. 

Innes,  C  J. :  The  appellants  Beid  and  Stewart  were  charged, 
together  with  one  Thurman,  with  a  contravention  of  sec.  57  of 
Ordinance  No.  32  of  1902.  The  section  reads  as  follows :  ''  Any 
person  who  shall,  contrary  to  the  provisions  of  this  Ordinance, 
sell,  deal  in,  or  dispose  of  intoxicating  liquor  without  a  licence  " 
shall  be  liable  to  a  certain  penalty.  Thurman  pleaded  guilty, 
and  was  sentenced;  Beid  and  Stewart  pleaded  not  guilty,  but 
they  were  convicted,  and  against  that  conviction  the  present 
appeal  is  brought. 

The  facts,  briefly  stated,  are  these:  The  workmen  living  at 
the  new  cantonments  decided  to  start  an  association  or  club  in 
connection  with  a  recreation-room  established  at  that  place.  It 
was  contemplated,  apparently,  that  meals  should  be  supplied  under 
the  auspices  of  the  club,  and  that  liquor  might  be  served  to  mem- 
bers both  at  meal  times  and  generally.  The  club  was  governed 
by  certain  rules  which  were  adopted  at  a  meeting  of  mem- 
bers. It  was  called  the  "  New  Cantonment's  Club  " ;  all  members 
were  to  pay  a  fee  of  5&,  and  no  one  resident  outside  the  limits  of 
the  cantonments  was  to  be  a  member.  The  bar  was  to  be  open 
at  meal  times  and  also  at  other  specified  hours ;  no  member  the 
worse  for  liquor  might  be  served  from  the  bar;  any  member 
breaking  any  of  the  rules  to  be  liable  to  be  dismissed  from  the 
dub.  Mr.  de  Korte  admitted  that  a  club,  in  the  ordinary  sense, 
had  been  thus  constituted,  and  that  it  was  managed  by  a  com- 
uiittee.  Of  that  committee  Stewart  was  the  secretary,  and  Reid 
was  the  president  or  chairman;  this  also  was  admitted.  The 
committee,  acting  under  their  powers,  advertised  for  a  barman ; 
Thurman  answered  the  advertisement,  and  he  was  engaged  in 
that  capacity.  Large  quantities  of  liquor  were  purchased  being 
ordered  through  Stewart  on  behalf  of  the  counuittee,  and  this 
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liquor  was  sold  over  a  bar  which  had  been  erected  at  the  recrea- 
tion-room with  all  the  ordinary  appliances.  This  was  done  with 
the  knowledge  of  the  appellants,  and  under  their  authority; 
because  it  was  by  the  order  of  the  committee,  of  which  they  were 
respectively  the  secretary  and  chairman,  and  they  were  present 
— as  the  magistrate  finds — at  the  meeting  at  which  the  resolu- 
tion to  carry  on  this  business  was  taken.  In  the  face  of  these 
facts  no  liquor  licence  was  held  by  any  one — ^not  by  either  of  the 
appellants,  nor  by  any  member  of  the  committee.  The  Court 
has  to  decide  whether  the  fact  that  liquor  was  so  sold  constitutes 
an  infringement  of  the  law,  and  if  so,  whether  the  present 
appellants  are  responsible  in  respect  of  it. 

Mr.  de  Korte  raised  several  points  which  I  propose  to  consider, 
though  not  in  the  exact  order  in  which  he  placed  them  before 
the  Court.  The  first  question  is  whether  there  was  such  a  sale, 
dealing  in,  or  disposal  of  liquor  as  is  contemplated  by  sec.  57  of 
Ordinance  No.  32  of  1902.  What  took  place  was  thia  When  a 
member  asked  for  liquor  he  received  it,  and  paid  the  tariff  rate 
fixed,  apparently,  by  the  committee.  Payment  was  effected  by 
coupons,  stamped  as  representing  various  monetary  amounts  (6d., 
Is.,  or  as  the  case  might  be),  and  having  printed  upon  them  the 
initials  of  the  club.  These  coupons  were  no  doubt  obtained  by 
meuilx^rs  on  payment  of  their  face  value  in  money.  Practically, 
what  a  member  did  was  to  call  for  liquor  and  pay  for  it  at  the 
tariff  rate,  by  coupons  which  represented  cash.  Before  this  tians- 
action  took  place  the  liquor  did  not  belong  to  him.  If  he  had 
stolen  the  bottle  of  beer  with  which  he  was  served,  he  might  have 
been  convicted  of  theft ;  but  after  he  had  obtained  it,  and  paid 
for  it  in  the  way  which  I  have  described,  it  became  his  property 
and  he  could  do  with  it  what  he  liked. 

At  first  sight  it  would  seem  that,  if  not  all,  at  any  rate  almost 
all  tlie  incidents  of  a  sale  were  present  in  such  a  transaction. 
It  W21.S  aitrued,  however,  that  it  was  not  a  sale,  but  was  really  a 
distribution  of  joint  property,  with  payment  of  money  for  equality 
of  division.  That  contention  is  mainly  based  upon  two  English 
decisions.  The  first  one  is  Graf  v.  Evans  (8  Q.B.D.  373).  In 
that  case  thui-e  was  a  social  club,  and  tlie  manager  sold  liquor  to 
the  niciiibers.     The  transaction  was  brought  before  the  Court  in 
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order  to  test  its  legality,  and  the  Court  undoubtedly  held  that 
the  supply  of  liquor  under  those  circumstances  for  cash  was  not 
a  oontravention  .of  the  English  Licensing  Act  of  1872.  That 
statute,  it  must  be  borne  in  mind,  prohibited  the  unlicensed  sale 
of  liquor  by  retail.  It  was  held  that  no  sale  of  liquor  by  retail 
without  a  licence  had  taken  place.  Field,  J.,  and  Huddle«tone, 
B.,  however,  expressed  the  view  that  there  had  been  no  sale  at  all. 
Fi£iJ>,  J.,  said:  ''Taking  the  transaction  to  be  a  purchase  by 
Foster  of  all  the  other  members'  shares  in  the  goods,  Foster  was 
as  much  a  co-owner  as  the  vendor.  I  think  it  was  a  transfer  of 
a  special  property  in  the  goods  to  Foster,  which  was  not  a  sale 
within  the  meaning  of  the  section."  And  Huddlestone,  B., 
expressed  himself  as  follows  :  "  It  seems  to  me  clear  that  Foster 
had  a  property  or  at  least  an  interest  in  the  goods  which  were 
transferred  to  him.  .  .  .  There  was  no  transfer  of  the  general  or 
absolute  property  in  the  goods  to  Foster,  but  a  transfer  of  a 
special  interest."  That  decision  was  followed  in  the  second  case 
quoted — Newell  v.  Hemingway.  There  the  transaction  was  a 
sale  of  liquor  at  a  club  which  had  tumed^  itself  into  a  joint-stock 
company.  Notwithstanding  that  the  company  had  a  jyermna 
distinct  from  its  members,  Lord  Coleridge,  C.J.,  and  Maxistv, 
J.,  followed  the  finding  in  Graff  v.  Evaiin.  The  former  used 
these  words:  "The  manager  bought  beer  for  the  use  of  the 
members  of  the  club,  who  were  also  shareholders  of  the  company. 
It  follows  from  a  mere  statement  of  the  facts  that  what  Newell 
did  is  nothing  like  a  sale  within  the  meaning  of  the  Act.  His 
was  merely  the  hand  that  handed  over  the  liquors  to  the  members 
of  the  club  by  the  orders  of  the  directors." 

Those  decisions  clearly  come  to  this,  that  a  transaction  like 
the  one  now  under  investigation  is  really  a  subdivision  or  a 
distribution  of  common  property,  with  payment  of  money  in 
order  to  bring  about  equality.  I  must  say  that  I  find  some 
difficulty  in  following  that  reasoning.  To  begin  with,  it  is 
clear,  in  the  present  case  at  any  rate,  that  nobody  ever  intended 
to  divide  anything.  No  one  would  be  more  surprised  tlian 
the  member  who  called  for  liquor  if  he  were  told  that  he  was 
not  buying  his  drink,  but  only  subdividing  a  common  stock. 
As  a  matter  of  fact,  no   member   could   claim   a   subdivision. 


266  REID  AND  STEWART  v.  REX. 

Supposing  there  were  two  hundred  members,  and  one  of  them 
claimed  a  two-hundredth  part  of  the  liquor  in  the  cellar,  oflfer- 
ing  to  pay  one  two-hundredth  share  of  the  cont  price,  he 
would  not  be  allowed  to  do  so.  He  could  only  obtain  liquor 
by  paying  at  the  bar  the  tariff  price  fixed  by  the  committee. 
I  cannot  see  that  any  idea  of  subdivision  entered  the  mind 
of  any  person  concerned  in  this  transaction.  Nor  do  I  think 
there  was  a  purchase  by  one  member  of  the  interest  of  all 
the  other  members.  Even  if  there  were,  that,  it  seems  to  me, 
would  be  a  sale.  The  price  paid  in  each  case  is  not  the  value 
of  the  interest  of  the  other  members,  but  it  is  the  tariff  rate 
fixed  for  the  whole  amount  of  liquor  obtainable.  I  express 
this  opinion  with  much  diffidence,  in  view  of  the  EInglish  cases ; 
but  I  am  fortified  to  some  extent  by  a  passage  in  the  Ra- 
cyclopccdia  of  (lie  Laws  of  England,  aufe  voce  "  Clubs "  (voL  3, 
p.  52),  in  which  the  learned  authors  discuss  the  decision  in 
Oraff  v.  Evaiis.  This  is  what  they  say:  "The  theory  of 
law  in  such  a  case  is  tliat  .where  a  member  orders  a  bottle 
of  champagne,  and  pays  for  it,  there  is  no  'sale  by  retail' 
within  sec  3  of  the  Licensing  Act,  1872,  because  the  member 
is  part-owner  of  the  bottle.  What  he  does  is  not  to  buy  the 
champagne,  but  to  acquire,  on  payment,  a  release  of  the  other 
members'  rights  in  the  bottle — ^an  interesting  example  of  the 
transmutation  of  a  simple  transaction  when  refracted  through 
the  medium  of  the  legal  mind."  The  fact  of  the  matter  is 
that  the  real  ground  of  those  decisions  was,  that  the  judges 
were  satisfied  that  the  English  legislature  did  not  mean  to 
deal  with  clubs  under  the  Licensing  Act  They  point  out 
that  the  Licensing  Act  was  aimed  at  regulating  the  business 
of  retail  dealers.  No  provision  -  was  made  in  that  law,  as  has 
been  made  in  ours,  for  licences  to  clubs.  If  the  decisions  in 
those  cases  had  not  been  what  they  were,  no  club  in  London 
could  have  sold  liquor  to  any  one  of  its  members.  The  judges 
were  convinced  that  the  legislature  did  not  intend  that  Act 
to  apply  to  clubs,  and  they  found  reasons  for  it  in  the  direc- 
tion which  I  have  indicated.  That  they  were  so  convinced  is 
apparent  from  other  passages  in  the  judgments,  which  I  have 
not  read. 
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In  America  these  English  cases  have  been  followed  in  many 
instances,  and  dissented  from  in  others.  There  is  a  great  mass 
of  American  authority  upon  this  point,  and  many  of  the  judg- 
menta  are  fuller  ami  more  closely  reasoned  than  those  in  the 
only  two  cases  which  appear  in  the  English  reports.  Appended 
to  the  report  of  Barden  v.  Montana  Club  (24  Amer.  State 
Bep.  27)  is  a  very  full  note,  which  summarises  the  American 
decisions.  The  conclusion  arrived  at  is  that  the  weight  of 
American  authority  is  in  favour  of  the  view  that  a  trans- 
action like  the  one  at  present  under  investigation  is  a  sale, 
though  there. are  a  large  number  of  cases  in  which  a  contrary 
opinion  has  prevailed,  on  the  lines  of  the  English  decisions. 
But  those  American  cases  which  decide  that  a  dealing  of  this 
nature  is  not  a  «ale^  generally  lay  stress  on  the  terms  of  what 
are  called  the  Excise  Acts.  In  those  I  have  been  able  to 
investigate,  the  Excise  Act  did  not  make  provision  for  the 
licensing  of  clubs,  and  to  that  fact  great  weight  was  attached 
by  the  Ck)urt  aS  showing  that  the  legislature  did  not  intend 
to  deal  with  such  a  transaction  as  takes  place  when  liquor  is 
disposed  of  in  a  club. 

Under  these  circumstances  I  desire  to  guard  myself  against 

being  taken  to -adhere  to  the  doctrine  laid  down  in  the  two 

English  cases  and  the  American  cases  which  follow  them.     It 

is  not  necessary  ta  say  more  than  that,  because  after  all  we 

must  have  regard  to.  the  terms  of  our  own  statute.    There  is 

no  need  to  decide  whether  in  strict  law  this  transaction  possesses 

ftll  the  attributes  of  a  sale.     Possibly  it  does  not.     Assuming 

that  a  dub  has  no  existence  apart  from  its  members,  the  person 

who  buys  is  himself,  in  an  infinitesimal  degree,  a  co-owner  of 

the  thing  bought,  and  to  that  extent  is  seller  as  well  as  buyer, 

which  is  an  anomaly  in  a  contract  of  sale. 

But  what  we  liave  to  decide  i.s  whctlier  this  transaction 
w  a  "  selling,  dealing  in,  or  disposing  of "  liquor  witliin  the 
terms  of  sea  57.  In  my  opinion  it  4ias  all  the  incidents  of  a 
sale,  subject  possibly  to  the  anomaly  to  which  I  have  alluded. 
But  however  that  may  be,  construing  the  words  "dealing  in 
or  disposing  of  "  in  the  way  in  which  I  think  they  were  rightly 
construed  in  the  case  of  Queen  v.  Gont^he  (6  KD.C.  280),  that 
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is  to  say,  assuming  that  the  dealing  or  disposal  must  be  for 
valuable  consideration,  there  has,  in  my  opinion,  been  such  a 
dealing  in  this  case.  If  there  were  any  doubt  upon  the  point, 
it  would  be  removed  by  a  consideration  of  the  fact  that  the 
legislature  has  provided  in  the  law  that  a  club  shall  take  out 
a  licence.  From  that  it  would  seem  to  follow  that  dealing  in 
liquor  in  an  unlicensed  club  was  intended  to  be  prohibited. 
It  might  be  argued  that  the  provision  as  to  club  licences  was 
only  intended  to  apply  to  proprietary  clubs ;  but  I  cannot 
agree.  If  the  legislature  had  meant  to  deal  only  with  such 
clubs,  and  if  it  had  had  the  distinction  between  proprietary 
and  niembers'  clubs  in  mind,  it  would  certainly  have  made 
some  reference  to  that  distinction,  which  it  has  not  done. 
Under  these  circumstances  I  think  that  a  transaction  in  the 
nature  of  a  sale,  dealing  in,  or  disposal  of  liquor  within  the 
meaning  of  those  words,  as  used  in  the  Ordinance,  did  take 
place  in  the  first  instance. 

The  next  question  which  arises  is  whether  the  appellants  were 
parties  to  it.  In  my  opinion  they  were.  They  managed  the 
club,  and  bought  the  liquor ;  the  magistrate  finds  that,  and  there 
is  evidence  on  the  record  to  support  his  finding.  They  also  dis- 
posed of  the  liquor;  they,  doubtless,  fixed  the  tariflf,  and  they 
represented  the  club  in  the  transactions.  They  advertised  for  a 
barman,  and  they  authorised  him  to  sell ;  they  knew  he  was  sell- 
ing without  a  licence ;  and  he  was  selling  under  their  authority 
and  orders,  and  with  their  knowledge.  Even  if  the  property  in 
the  liquor  may  be  said  technically  to  have  been  vested  in  the 
members,  the  control  of  that  liquor  was  in  the  hands  of  the  com- 
mittee, and  especially  of  the  appellants.  The  barman  acted  as 
their  agent ;  he  sold  for  them,  and  they  are  responsible  for  what 
he  did. 

But  Mr.  de  Korte  argued  that,  even  so,  they  could  not  be 
found  guilty,  Because  Thurman  had  already  been  punished,  and 
under  sec.  57  of  Ordinance  No.  32  of  1902  the  principal  and  the 
agent  could  not  both  be  convicted  for  the  same  oflfence.  Upon 
the  face  of  it  that  seems  rather  a  startling  proposition.  I  take 
the  ordinary  rule  of  law  to  be  that  where  one  man  employs 
anotlier  as  his  agent  to  do  a  criminal  act  for  him,  he  is  liable  as 
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well  88  tiie  agent.  The  agent  who  commits  the  deed  is  liable, 
and  the  principal  for  whom  and  at  whose  instance  it  was  done  is 
equally  guilty. 

In  order  to  take  any  particular  crime  constituted  by  statute 
oat  of  the  operation  of  this  rule,  there  must  be  some  very  clear 
indication  of  the  intention  of  the  legislature  to  that  effect.  Mr. 
de  Korte  did  not  point  to  any  evidence  of  such  intention  in  the 
Oidinance.  He  based  his  argument  upon  a  Cape  decision,  that  of 
Queen  V.  Nohitshini  aiid  Drayi  (13  S.C.  413).  The  headnote  of 
that  case  is  as  follows :  "  In  a  prosecution  for  a  contravention  of 
the  75th  section  of  the  Liquor  Licensing  Act  (No.  28  of  1883),  a 
principal  and  his  agent  cannot  both  be  convicted  of  the  same 
offence.  A  principal  and  his  agent  having  been  so  convicted  in 
a  magistrate's  court,  the  sentence  upon  the  principal  only  was 
confirmed,  that  upon  the  agent  being  quashed." 

The  history  of  the  case  is  interesting.  There  had  been  two 
instances  in  which  Smith,  J.,  sitting  on  the  bench  of  the  Supreme 
Court,  quashed  the  'Conviction  of  an  agent  who  had  been  con- 
victed, together  with  his  principal,  under  sec.  75  of  the  Cape 
Liquor  Act  (which  corresponds  to  our  sec.  57),  on  the  ground 
that  both  principal  and  agent  could  not  be  punished  under  that 
section  for  the  same  offence.  Apparently  the  High  C!ourt  of 
Griqualand  West  originally  held  a  contrary  view ;  but  when 
those  decisions  were  quoted  to  it  in  the  later  case  of  Queen  v. 
WiUem  (4  H.C.G.  243),  that  Court  felt  that  it  was  bound  thereby, 
and  refused  to  convict  an  agent  whose  principal  had  already  been 
eonvicted  for  a  breach  of  the  section  in  question.  A  similar  case 
subsequently  came  before  the  Eastern  Districts'  Court.  My 
brother  Solomon  and  Sir  Jacob  Barry  were  sitting ;  they  were 
not  bound  by  the  decision  of  the  High  Court,  and  apparently 
feeling  some  difficulty  in  the  matter,  they  referred  it  to  the 
Supreme  Court  It  was  very  elaborately  argued,  but  the  judg- 
ment was  short,  and  simply  followed  the  two  review  decisions. 
This  is  what  was  said  by  Sir  Henry  de  Villiers  :  "  The  only  ques- 
tion which  arose  in  the  two  previous  cases,  and  which  arises  in 
the  present  case,  is  whether  a  principal  and  agent  can  both  be 
convicted  of  the  offence.  .  .  .  Drayi  was  not  present  when  the 
brandy  was  sold,  but  the  sale  took  place  by  his  directions.     He 
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clearly,  therefore,  was  guilty,  and  the  sentence  passed  on  him  must 
be  confirmed.  As  to  his  agent,  however,  I  am  of  opinion  that 
the  conviction  cannot  also  stand.  Besides  other  indications  of 
the  intention  of  the  legislature,  I  need  only  refer  to  the  95th  sec- 
tion of  the  Act,  which  enacts  that  for  the  purpose  of  levying  any 
penalty  imposed  under  the  Act  execution  may  be  levied  upon  all 
goods  and  chattels  found  on  the  premises.  If  the  double  convic- 
tion were  allowed,  the  principal  would  in  most  cases  be  mulcted 
in  double  the  penalty  allowed  by  law ;  for  he  would  not  only 
have,  to  pay  his  own  fine,  but  be  liable  to  bear  the  fine  which 
had  been  imposed  on  his  agent,  levied  on  his  own  goods  and 
chattels." 

The  main  reason  for  the  judgment,  therefore,  was  that  the 
legislature  could  not  have  intended  that  both  principal  and  agent 
should  be  convicted,  because  the  only  penalty  inflicted  was  a  fine, 
which  could  be  levied  on  the  goods  found  in  the  place  where  the 
liquor  was  sold  ;  and  if' both  principal  and  agent  were  convicted, 
the  principal  would  pay  twice  over,  because  his  goods  would  be 
twice  seized.  That  consideration  can  have  no  weight  with  re- 
•gard  to  a  charge  under  the  corresponding  section  of  our  statute; 
because  the  penalty  imposed  is  not  a  fine,  but  imprisonment 
Therefore,  the  reasoning  on  which  the  Cape  decision  was  based 
does  not  apply  in  a  similar  case  under  our  Ordinance. 

But  the  point  does  not  appear  to  me  to  be  really  important, 
because  in  the  Cape  cases  the  principal,  at  any  rate,  was  held  to 
be  guilty,  and  the  present  appellants  are  principals.  They  can- 
not take  advantage  of  the  fact  that  the  agent  pleaded  guilty. 
He  did  not  appeal.  He  pleaded  guilty,  and  after  a  short  term  of' 
imprisonment,  I  understand,  was  released.  But  the  positibn  of 
the  appellants  is  not  altered  thereby ;  they  cannot  say  they  are 
not  liable  as  principals  for  the  illegal  sale  which  clearly  took 
place  under  their  supervision.  So  that  the  Cape  decisions  I  have 
referred  to  can  in  no  way  govern  the  present  case. 

Only  one  other  point  remains.     Mr.  de^  Korte  argued  Uiat 
the  appellants  were  intermediary  agents.     It  does  not  appear 
to  me  that  they  were.     I  bftve  already  given  my  reasons  for- 
holding  that  they  were  the  persons  who  had  the  right  to  dis- 
pose of  this  liquor,  as  members  of  the  committee  of  the  club; 
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therefore  they  were  not  the  intermediary  agents.  If  they  did 
not  sell  the  liquor,  the  club  sold  it;  and  then  it  was  a  sale  by 
the  members  of  the  club,  as  principals,  to  the  buyer,  in  which 
ease,  as  members'  of  the  club,  they  would  be  liable.  I  do  not 
say  that  is  the  correct  view,  but  it  is  the  only  alternative.  I 
think  this  last  contention  also  faila 

I  therefore  come  reluctantly  to  the  conclusion  that  the  appeal 
cannot  be  allowed.  I  say  reluctantly,  because  it  is  a  very  hard 
case.  No  doubt  in  one  sense  the  appellants  have  themselves  to 
thank.  They  were  warned  through  the  magistrate  that  what 
they  were  doing  was  illegal ;  but  they  went  on,  and  now  they 
find  themselves  in  this  predicament,  that  they  have  committed 
an  offence  for  which  the  law  imposes  a  minimum  penalty, 
which  is  one  of  imprisonment.  The  magistrate  had  no  option, 
and  this  Court  has  no  power  to  alter  the  punishment.  We 
cannot  fine  the  appellants  ;  the  minimum  sentence  is  imprison- 
ment for  six  months.  This  is  an  instance  of  the  way  in  which 
provisions  for  minimum  sentences  sometimes  work.  Applica- 
tion to  alter  the  punishment  can  only  be  made  in  another 
quarter;  but  I  should  like  to  express  the  opinion  that  the 
justice  of  the  case  would  be  met  by  a  merely  nominal  punish- 
ment These  men  made  no  profit  in  the  matter.  Their  action, 
although  it  was  rash  and  wrong,  was  entirely  bond  fide  so 
far  as  I  can  see.  I  have  no  doubt  that  this  expression  of 
opinion  will  be  conveyed,  through  the  Crown's  representative, 
to  the  proper  quarter,  and  steps  will  be  taken  to  remedy  what 
otherwise  would,  I  think,  be  a  hardship.  But  the  Court  can 
only  interpret  the  law,  and  in  my  opinion  the  appeal  must  be 
dismissed. 

Solomon,  J. :  I  am  of  the  same  opinion.  Tlie  case  is  one 
of  some  importance,  and  as  there  have  been  a  number  of  de- 
cisions, both  in  England  and  in  America,  with  which  our  judg- 
ments in  this  case  may  appear  at  first  sight  to  be  in  conflict, 
I  desire  to  make  a  few  observations  upon  the  case. 

The  first  question  which  I  have  to  consider  is  whether  the 
transactions  which  were  the  subject  of  the  charge  in  this  case 
constituted  a  "selling,  dealing  in,  or  disposing  of  intoxicating 
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liquors  without  a  licence"  in  terms  of  sec.  57  of  Ordinance 
No.  32  of  1902.  The  facts  of  the  case  are  not  in  dispute,  and 
it  is  perfectly  clear  from  the  evidence  that  liquor  was  supplied 
in  the  bar  of  this  club  without  a  licence.  The  transaction  was 
a  very  simple  one.  It  was  the  ordinary  transaction  •  which 
takes  place  when  a  member  of  a  club  goes  to  the  bar  and 
calls  for  liquor.  In  this  case,  it  is  true,  actual  money  did 
not  pass ;  but  tickets,  which  represented  money  and  for  which 
money  had  been  paid,  were  handed  over  by  the  member  to 
the  barman  in  return  for  the  liquor.  The  transaction,  thei'e- 
fore,  was  one  in  which  liquor  was  delivered  by  the  barman 
to  the  member,  and  the  member  handed  oyer  money,  or  the 
equivalent  of  money,  to  the  barman.  The  intention  clearly  was, 
on  the  part  of  the  member,  to  buy,  and  on  the  part  of  the 
barman  to  sell,  the  liquor. 

It  is  argued  that  in  strict  law  no  sale  did  take  place,  inasmuch 
as  the  members  of  the  club  to  whom  the  liquor  was  supplied 
were  joint-owners  of  the  liquor ;  and  that  consequently  it  was 
a  transaction  not  of  sale,  but  a  distribution  of  joint  property 
belonging  to  the  members  of  the  dub.  Now  it  is  clear  that 
the  parties  who  took  part  in  the  transaction  did  not  r^ard 
it  from  that  point  oi  view  at  all,  and,  as  the  Chisf  Justice 
has  said,  nobody  would  be  more  surprised  than  the  barman 
who  supplied  the  liquor  if  he  were  told  that  he  was  not  selling, 
and  the  members  to  whom  the  liquor  was  supplied  if  they 
were  told  they  were  not  purchasing,  the  liquor.  But  the  con- 
tention, as  I  understand,  is  that  because  the  liquor  was  the 
joint  property  of  members  of  the  club,  therefore  the  transaction 
was  not  in  law  a  transaction  of  sale,  but  merely  a  distribution 
of  the  joint  property.  This  argument  wa^  based  upon  certain 
English  and  American  decisions,  which  were  quoted  in  the 
argument  on  behalf  of  the  appellants.  Now  those  decisions, 
of  course^  are  very  important,  and  are  decisions  to  which  the 
greatest  deference  should  be  given  by  tbe  members  pf  this 
Court;  but  I  think  it  is  very  important  in  considering  them 
to  bear  in  mind  that  they  were  given  upon  statutes  which 
are  entirely  different,  in  many  respects,  from  the  Ordinance 
which  we  have  to  administer  in  this  Court 
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Now  I  need  not  point  out  the  many  differences  that  exist 
between  those  statutes  and  our  own;  it  is  sufficient  to  refer 
to  two,  which  are    of    the    very  greatest  importance  in  the 
dedsioDS  which  were  arrived  at  by  the  American  and  Kngliah 
oourta    In  the  first  place,  in  none  of  these  statutes  was  there 
any  provision  whatsoever  made  for  the  licensing  of  dubs.    In 
the  second  place,  what  was  prohibited  in  those  statutes  was 
"'aeUing  by  retail,"  words  which  are  entirely  different  from 
the  words  in  our    Ordinance— the  words    in   our    Ordinance 
being  '*  selling;  dealing  in,  or  disposing  of  intoxicating  liquors 
without  a  licence."    If  one  refers  to  the  judgments  which  were 
delivered  in  these  cases  in  England  and  America,  it  will  be 
seen  that  the  two  facts  to  which  I  have  drawn  attention  were 
much  relied  upon  in  the  judgments  as  reported.    For  instance, 
I  refer  to  an  American  case  where  the  matter  was  very  fully 
diacassed — the  case  of  the  CUumbia  Cltvb  v.  McMastere  (28 
Amer.  State  Rep.  827).    There,  in  the  judgment,  it  is  said :  "  Is 
it  not  perfectly  manifest  that  by  the  terms  used  the  legislature 
did  not  intend  to  embrace  social   organisations  such  as  the 
C!oIambia  Club ;  but,  on  the  contrary,  that  the  true  intent  and 
meaning  of  all  these  provisions  was  to  include  only  the  keepers 
of  drinking  saloons  ? "    That  was  really  the  main  ratio  decidendi 
in  that  case,  that  the  legislature  had  no  intention  of  prohibit- 
iog  the  sale  of  liquor  in  social  clubs.    Similarly,  in  the  case  of 
PeopU  v.  Addphi  Club  (52  Amer.  State  Rep.  700),  it  is  said  : 
''The  statute  contains  no  provision  authorising  the  issue  of  a 
lieenoe  to  a  club  or  an  organisation  of  the  character  of  the 
defendant    The  fact  that  dubs  of  the  nature  of  the  defend- 
ant are  not  included  within  the  provisions  of  the  Act  has  an 
important  bearing  upon  the  meaning  to  be  placed  upon  the 
{^visions  of  this  section."    So  also  in  the  English  cases  it  is 
perfectly  dear  that  the  fact  that  no  provision  was  made  in. 
the  English  Acts  for  the  licensing  of  clubs  had  great  weight 
with  the  Court    For,  if  the  convictions  in  those  cases  had 
been  sostained,  the  result  would  have  been  that  social  clubs, 
mh  as  exist  in  Pall  Mall  and  other  parts  of  London,  would 
^  have  been  able  to  supply  liquor  to  the  members,  as  there 
was  no  provision  in  the  Act  for  licensing  such  dubs. 
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Then  in  the  case  of  Qraff  v.  EvaTis,  which  has  been  referred 
to,  HUDDLESTONE,  B.,  in  his  judgment  says :  "I  think  those  who 
framed  the  legislation  since  1828  never  considered  or  intended 
clubs  to  come  within  the  Licensing  Acts;"  and  again,  in  the 
case  of  Newell  v.  Hemingway,  Manistt,  J.,  says :  "  Whether 
members  of  a  club  ought  to  be  taxed  for  using  intoxicating 
liquors  is  a  question  for  the  legislature,  not  for  us.  As  the 
law  at  present  stands,  clubs  of  this  sort  are  not  sellers  of 
intoxicating  liquors  within  the  meaning  of  the  Act  of  Parlia- 
ment." Now  I  cannot  help  feeling  that  there  was  very  great 
force  in  these  arguments.  For,  at  the  time  when  those  In- 
toxicating Liquor  Acts  were  passed  in  England  and  America, 
it  was  well  known  that  clubs  of  this  nature  existed.  It  was 
perfectly  well  known  that  liquor  was  supplied  to  the  members 
of  the  clubs,  in  return  for  the  payment  of  money,  but  there 
was  no  provision  made  in  the  Acts  for  requiring  licences  to 
be  taken  out  by  such  clubs ;  and  in  these  circumstances  I  think 
it  is  a  very  fair  inference  indeed  that  the  legislature  had  no 
intention  of  interfering  with  or  prohibiting  the  supply  of  liquor 
in  clubs  to  members  of  the  clubs  without  a  licence. 

The  argument,  I  think,  is  a  very  fair  one,  and  if  there  were 
no  provision  in  our  law  for  the  licensing  of  dubs,  it  is  quite 
possible  that  one  might  have  to  come  to  the  same  conclusion.  It 
is  clear,  however,  that  the  argument  is  of  no  avail  whatsoever 
in  this  Court,  for  the  simple  reason  that  express  provision  is 
made  in  our  Ordinance  for  the  licensing  of  clubs.  Sec  7  of 
Ordinance  No.  32  of  1902  provides  that  a  dub  liquor  licence 
shall  authorise  the  sale  or  supply  of  liquor  in  any  qtiantity 
to  members  of  the  club  at  any  time  for  consumption  on  the 
premises ;  and  when  the  legislature  provided  that  clubs  should 
hold  a  liquor  licence,  clearly  they  intended  to  prohibit  the 
sale  or  supply  of  liquor  in  those  dubs  to  members  of  the 
clubs  without  a  licence.  That  was  one  of  the  objects  aimed 
at;  that  was  one  of  the  things  which  the  legislature  intended 
to  prohibit  when  they  passed  the  Ordinance. 

Therefore,  it  does  not  matter  in  the  very  least  degree  whether 
the  transaction  in  question  was  strictly  a  sale  within  the  legal 
meaning  of  the  word.    It  appears  to  me  that  it  is  unnecessary 
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fbros  to  ecMisider  that  quesiioiL  It  is  quite  sufficient  to  say  that 
the  transaction  was  a  "  sale,  or  dealing  in,  or  disposing  of  "  liquor 
within  the  terms  of  sec.  57  of  Ordinance  No.  32  of  1902.  The 
legislature,  indeed,  calls  such  a  transaction  a  sale,  for  sec.  7  pro- 
vides that  the  licence  issued  shall  authorise  the  sale  of  liquor  in 
any  quantity  to  the  members.    Whether  it  is  a  "  Sale  "  or  not,  in  I 

the  strictly  legal  application  of  the  term,  is  a  matter  which  in  my  | 

opinion  does  not  require  to  be  decided.  The  legislature  called 
it  a  sale,  and  they  intended  to  deal  with  this  very  transaction 
which  has  been  challenged  in  this  case.  After  all,  it  is  the  com- 
mon-sense view  of  the  matter.  Every  person  who  takes  part  in 
a  transaction  of  that  nature  thinks  that  he  is  buying  the  liquor, 
and  the  object  of  the  legislature  was  to  prohibit  such  dealing  in 
liquor,  unless  the  dub  was  licensed  to  sell. 

But  then  it  has  been  argued  that  sea  7  only  intended  to 
authorise  the  issue  of  a  club  liquor  licence  to  proprietary  clubs, 
and  did  not  intend  to  deal  with  members'  clubs,  such  as  the  one 
in  this  case.  But  the  legislature  was  here  dealing  with  clubs 
generally,  and  if  they  had  intended  only  to  deal  with  proprietary 
dubs,  I  presume  that  they  would  have  said  so.  For  the  distinc- 
tion is  a  perfectly  clear  and  well-known  one,  and  if  they  had 
intended  to  provide  for  the  licensing  of  proprietary  clubs  only,  I 
have  no  doubt  that  they  would  have  made  their  meaning  per- 
fectly clear.  In  my  opinion  they  intended  to  deal  with  all  clubs, 
both  members'  clubs  and  proprietary  dubs ;  and  I  therefore  come 
to  the  condusion  that  the  transactions  which  were  challenged, 
tfnd  were  the  subject  of  prosecution  in  this  case,  were  transactions 
of  the  nature  of  selling,  dealing  in,  or  disposing  of  intoxicating 
liquors  within  the  meaning  of  sea  67  of  this  Ordinance. 

If,  then,  this  was  a  sale  by  the  barman  of  the  club  on  the 
oeeasioii  in  question,  are  the  appellants  also  guilty  of  contraven- 
ing this  section  of  the  Ordinance?    It  is  clear  the  appellants 
were  not  present  at  the  sale,  but  they  were  respectively  chairman 
and  secretary  of  the  committee.    The  magistrate  has  found  as  a 
fa^  that  the  barman  who  sold  the  liquor  was  appointed  by  the 
committee,  that  the  committee  at  a  meeting  expressly  authorised 
the  barman  to  sell  liquors  in  the  club,  and  that  the  appellants 
were  both  present  at  the  meeting  at  which  that  authority  was 
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given  to  the  banoftn.  The  liquor,  moreoveri  was  ordered  by 
Stewart,  one  of  the  defendants  in  the  case,  and  I  think  it  is  dear 
that  the  barman  who  sold  the  liquor  was  merely  the  servant  of 
the  committee.  Now  the  ordinary  rule  is.  Qui  facit  per  alium, 
facit  per  ne.  That  is  a  well-reoognised  rule  of  criminal  as  weU  as 
of  civil  law.  Every  man  who  takes  part  in  a  criminal  act  is 
criminally  responsible;  not  only  the  actual  perpetrator  of  the 
crime,  the  man  who  himself  commits  the  crime,  but  any  person 
who  orders  or  counsels  or  procures  any  person  to  commit  a  crime 
i.s  equally  responsible. 

Now,  that  being  the  ordinary  rule  of  our  criminal  law,  is 
there  anything  in  this  Ordinance  to  take  the  case  out  of  the 
ordinary  rule  ?  It  has  been  argued  by  counsel  on  behalf  of  the 
appellants  that,  under  the  terms  of  this  Ordinance,  both  principal 
and  agent  cannot  be  convicted;  that  if  an  agent  lias  been  con- 
victed, the  full  penalty  required  by  the  law  has  been  paid,  and 
that  the  principal  cannot  therefore  be  convicted  of  the  same 
offence.  In  support  of  this  contention  he  referred  to  two  cases  in 
the  Cape  courts— the  case  of  Queen  v.  WiUem  (4  H.C.Q.  243) 
and  the  case  of  Qiieen  v.  Nokitsldni  and  Drayi  (13  S.C.  413). 
Now,  as  has  been  pointed  out  by  the  Chief  Justice,  the  latter 
case  originally  came  before  the  Eastern  Districts'  Court ;  I  was 
sitting  at  the  time.  The  case  of  Queen  v.  WUlem  was  i-eferred 
to,  and  it  was  said  that  by  reason  of  that  decision  we  were  bound 
to  liold  that  principal  and  agent  could  not  both  be  convicted  of  a 
contravention  of  the  Cape  Liquor  Law.  I  felt  great  difficulty  at 
the  time  in  following  the  decision  in  the  case  of  Queen  v.  WUleni; 
l>ut  tliat  case  was  baaed  on  two  Supreme  Court  decisions,  which 
of  course  were  binding  upon  the  Eastern  Districts'  Court.  Those 
decisions,  however,  liad  not  been  reported,  and  consequently  Sir 
jAcoiJ  Barhv  and  myself,  feeling  great  difficulty  in  following  the 
decision  in  Willeina  case,  declined  to  settle  the  matter  ourselves, 
and  referred  it  to  tlie  Supreme  Court.  The  case  was  subsequently 
arjjued  in  the  Supreme  Court,  and  the  Supreme  Court  after  argu- 
iiK  nt  quashed  the  conviction.  But,  as  has  been  pointed  out,  that 
d« cision  was  based  mainly  on  the  provisions  of  sec  95  of  the 
Cai)e  Licjuor  Law. 

It   i'i  unnecessary,  after  what  the  CHIEF  JUSTICE  has  said, 


REID  AND  STEWART  v.  REX.  277 

agam  to  point  out  that  the  argument  which  wan  applied  in 
that  case  has  no  application  to  the  case  now  before  the  Court, 
¥rhich  depends  on  the  provisions  of  our  own  Ordinance.  That 
argament  was  based  mainly  on  the  fact  that  the  fines  which 
must  in  each  case  be  imposed — ^fines  both  for  the  principal 
and  the  agent— may  fall  upon  the  principal  in  consequence 
of  the  provisions  of  sec  95.  But  that  argument  has  no  appli- 
cation to  this  case.  For,  in  the  first  place,  even  if  we  followed 
the  decisions  of  the  Cape  courts,  they  would  only  justify  us 
in  quashing  the  conviction  of  the  agent,  and  not  necessarily 
the  conviction  of  the  principal.  In  the  second  place,  it  is 
dear  that  it  is  impossible  under  our  law  that  a  principal  can 
soffer  the  penalty  which  has  been  imposed  upon  the  agent  as 
well  as  the  penalty  which  has  been  imposed  upon  himself,  for 
the  simple  reason  that  by  our  law  a  sentence  of  imprisonment 
must  in  each  case  be  passed.  It  therefore  is  unnecessary  to  con- 
rider  whether  we  should  follow  the  decisions  in  the  Supreme 
Coort  of  the  Cape,  if  our  Ordinance  were  in  the  same  terms 
as  the  Cape  Act  It  appears  to  me  that  those  cases  are  not 
in  pointy  and  I  can  see  no  reason  why  both  prindpiil  and 
agent,  in  a  case  of  this  nature,  9hould  not  be  convicted  and 
both  suffer  punishment,  in  the  same  way  as  they  may  be 
convicted  or  punished  in  any  other  case  where  prindpiil  and 
agent  are  charged  with  the  commission  of  the  same  offence. 

I  therefore  agree  that  the  appeal  in  this  case  must  be  dis- 

miflsed.    I  also  concur  in  the  observations  which  have  been 

nuule  by  the  Chief  Justice,  that  the  case  is  a  hard  one,  and 

^t  it  is  extremely  undesirable  that  the  appellants  should 

suffer  the  full  penalty  of  the  law,  which  is  punishment  by 

impriaoument  for  a  term  of  six  montlis.    I  think  the  case  is 

one  which  may  be  very  favourably  considered  by  those  who 

have  the  disposal  of  these  matters,  with  a  view  to  the  remission 

of  the  sentence  either  in  whole  or  in  part. 

CuKLEWis,  J.,  concurred. 

Appellants'  Attorneys :  Berrangi  Jc  Budler. 
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1904.    Ajyi'il  14,  15.    Wessels,  J. 

Practice. — Discovery. — Doctrine  of. — Rule  No.  52. — Refiual  to  disclose 
documents. 

The  Court  refused  an  application  to  compel  a  defendant  to  nuike  dia- 
oovery  of  certain  agreements  and  correspondence  with  a  third 
party  where  the  defendant  swore  that  the  documents  in  question 
were  not  releyant  to  the  issue,  and  it  was  not  apparent  that  they 
formed  part  of  his  case. 

The  doctrine  of  discovery  discussed. 

Application  for  an  order  compelling  the  respondents  to  make 
dif«ciovery  of  certain  documents. 

The  applicants,  who  were  the  plaintiffs  in  an  action  against 
the  respondents,  based  on  a  contract  in  terms  of  which,  as  the 
plaintiffs  alleged,  the  defendants  had  agreed  to  employ  them  to 
buy  certain  goods  for  the  defendants  at  a  commission  of  2^  per 
cent.,  and  also  to  handle  the  same  at  the  port  of  landing  at  a 
charge  of  40&  per  ton,  had  obtained  a  discovery  order  against 
the  defendants  under  rule  No.  52.  The  applicants  now  alleged 
that  evidence  in  their  possession  pointed  to  the  probability  that 
the  defendants,  in  breach  of  their  agreement  with  the  plaintiff, 
agreed  with  the  firm  of  James  James  &  Co.  that  the  latter  instead 
of  the  plaintiffs  should  buy  the  greater  proportion  of  the  said 
goods,  and  that  the  defendants  had  made  similar  agreements  with 
other  firms.  The  plaintiffs  alleged  that  the  agreement  with 
James  James  &  Co.  and  all  similar  agreements  and  cbrrespond- 
ence  relating  thereto  were  relevant  to  the  plaintiffs'  claim  for 
charges  for  handling.  Accordingly  the  applicants  asked  for  an 
order  compelling  the  respondents  to  disclose  all  such  agreements 
and  correspondence.  The  respondents  stated  that  they  were 
advised  that  such  agreements  and  correspondence  were  not 
relevant 
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Smuts,  for  the  applicants :  The  docomenta  are  relevant,  and 
the  terms  of  the  discovery  make  it  incumbent  on  the  respondents 
io  diadoee  them. 

WiUiamson  (with  him  TincUiU\  for  the  respondents:  The 
doeamenta  are  not  relevant  to  the  issue.  On  the  question  of 
relevancy  the  oath  of  the  respondents  must  be  accepted;  see 
Mylchreest  v.  Ewropeom  Diamond  Mining  Co.  (Buch.  2  App. 
Caa.  78) ;  Betvicker  v.  Graham  (50  L.J.,  Q.B.  396). 

SmnUe,  in  reply. 

Cur.  adv.  vuU. 

Poflto*  (April  15):— 

Wessels,  J.:  In  this  case  the  plaintiffs  sue  the  defendants 
on  a  contract  which  plaintiffs  allege  was  made  between  them 
and  the  defendants,  whereby  the  defendants  undertook  to  em- 
ploy the  plaintiffs  to  buy  for  them  and  to  pay  them  for  so 
doing  a  commission  of  2\  per  cent  The  goods  which  the  plain- 
tiifs  had  to  buy  were  oats,  hay,  fodder,  com,  and  groceries. 
The  plaintif&  also  allege  that  they  were  to  handle  the  cargo, 
and  charge  40a  for  every  2000  lbs,  or  40  cubic  feet.  The  ques- 
tion of  commission  has  been  settled  between  the  parties,  but 
that  of  the  payment  of  the  40s.  per  ton  is  still  open. 

Now  the  plaintiffii  have  obtained  an  order  for  discovery 
under  the  52nd  Rule  of  Court,  and  under  that  order  the  defend- 
ants object  to  produce  certain  agreements  between  themselves 
and  Messrs.  James  James  &  Co.,  together  with  correspondence 
relating  thereto.  In  consequence  of  this  the  plaintiffs  served 
the  defendants  with  a  notice  on  the  9th  instant,  that  they  would 
make  application  to  Court  to  compel  them  to  disclose  certain  agree- 
ments between  the  defendants  and  Messrs.  James  James  &  Co. 
i^'^specting  the  supply  of  goods  required  by  the  defendants  under 
their  contract  with  the  Imperial  Government,  together  with  all 
correspondence,  and  they  also  call  for  similar  agreements  be- 
tween the  defendants  and  other  firma  This  the  defendants 
waist  on  the  ground  that  such  documents  are  not  relevant. 

Now  I  most  confess  that  our  rules  with  regard  to  the  dis- 
covery of  documents  are  very  vague  and  unsatisfactory.    The 
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Rule  of  Court  reads  as  follows :  [here  his  lordship  read  rule 
No.  52].  The  defendant  has  the  right  to  object  to  produce 
documents,  but  what  exactly  has  to  be  done  if  he  objects  is 
not  stated  in  the  rule.  Inasmuch,  however,  as  the  rule  was 
made  for  the  purpose  of  facilitating  the  procedure  in  actions, 
the  Court  has,  I  think,  a  full  power  to  inquire  into  the  cir- 
cumstances and  to  judge  whether  the  defendants'  objection  is  a 
good  one  or  not  At  any  rate,  I  take  it  that  this  has  been  the 
practice.  Now  the  defendants  swear  that  the  contracts  asked 
for  are  not  relevant  to  the  issue.  In  the  face  of  this  declaration 
can  the  Court  compel  the  discovery  of  the  documents  ? 

A  discovery  or  disclosure  order  is  a  very  different  matter, 
from  the  order  of  a  court  during  trial  to  a  witness  or  to  a 
party  to  produce  documents  upon  which  there  is  cross-examina- 
tion. This  discovery  order  under  rule  No.  52  is  part  of  the 
preparation,  and  not  part  of  the  trial  of  the  case.  I  have 
always  understood  that  the  object  of  a  discovery  order  is  to 
compel  your  opponent  to  disclose  to  you  the  facts  and  docu- 
ments upon  which  he  relies  or  upon  which  he  founds  his  case. 
I  have  never  understood  a  discovery  order  to  be  granted  for 
the  purpose  of  allowing  a  plaintiff  to  see  what  case  he  can 
build  up  against  the  defendant  out  of  the  documents  which 
the  other  has  in  his  possession.  In  this  case  I  do  not  see 
how  the  contract  between  the  defendants  and  James  James  ft  Ca 
can  be  part  of  the  defendants'  case,  and  therefore  I  do  not  see 
how  I  can  compel  the  discovery  of  those  documents. 

This  does  not  preclude  the  plaintiffs  from  calling  upon  the 
defendants  to  produce  those  documents  at  the  trial  or  to  call 
for  them  during  the  hearing;  but  there  is  a  great  difference 
to  my  mind  between  discovery  and  the  production  of  docu- 
ments at  a  trial.  This  appears  to  me  the  principle  underlying 
the  decision  of  Mylchreetd  v.  European  Diamond  Mining  Go. 
(Buch.  2  App.  Cas.  78),  and  though  I  would  not  go  so  far  as 
to  say  that  in  no  case  will  the  Court  go  behind  the  affidavit 
refusing  disclosure,  yet  where  the  defendant  swears  that  a 
document  in  his  possession  is  not  relevant,  and  where  it  is 
not  apparent  that  such  document  forms  part  of  the  case  of 
the  party  who  is  called  upon  to  disclose,  I  do  not  think  the 
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Ck>ort   should   compel  the  disclosure.    The  application  is  dis- 
misBed  with  co6t& 

Applicants'  Attorney :  Fred  KUyii;  Respondents'  Attorneys: 
Lunnon  &  Nixon. 


Ex  PARM  LEWIS  k  MARKS- 

1904.    April  la    Innes,  CJ.,  and  WEUHSUi  and  Curlewi8,  J.J. 

MagutnU^M  otmrL — Appeal. — R^fumd  of  interdict. — LandlanV  lien. — 
Fro€iamaiion  No.  21  ^1902,  eec  26. 

Where  a  landlord  applied  to  a  magistrate  for  an  interdict  restraining  a 
kttiee  from  removing  certain  goods  from  tbe  premises  leased,  pend- 
ing action  for  the  rent  dne,  and  tbe  magistrate  refused  the  appli- 
cation, HeU  that  this  refusal  was  an  order  of  the  nature  referred 
to  in  sec.  26  of  ProcUunation  No.  21  of  1902,  and  that  an  appeal 
would  lie  therefrom. 

Appeal  from  a  decision  of  the  Assistant  Resident  Magistrate 
of  Pretoria. 

The  appellants  applied  to  the  magistrate  for  an  order  inter- 
dicting one  Qlenn,  pending  action,  from  alienating  or  disposing 
of  certain  goods  invecta  et  iUcUa  on  premises  leased  to  him  by 
the  applicants.    The  petition  stated  that  Glenn  was  indebted  to 
the  applicants  in  the  sum  of  £60,  being  for  four  months'  rent ; 
ihat  Glenn  had  given  notice  in  the  Oavemment  Oassette  of  his 
intention  to  apply  for  the  sequestration  of  his  estate  on  the  3rd 
May,  1904;  that  he  was  alienating  the  goods  situated  on  the 
premises  leased,  and  that  if  he  was  allowed  to  continue  doing  so 
the  applicants  would  lose  their  landlords'  lien  and  suffer  irrepar- 
able loss. 

The  magistrate  refused  the  application,  holding  that  it  had 

Bot  been  shown  that  the  applicants  had  no  other  legal  remedy. 
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aud  that  the  applicants  should  proceed  by  action  in  the  ordinary 
way. 

Roos,  for  the  appellants :  An  appeal  lies  from  any  decree  or 
order  of  a  magistrate  having  the  effect  of  a  final  or  definitive 
sentence ;  see  Proclamation  No.  21  of  1902,  sec.  26.  The  present 
order  has  that  effect ;  see  Donoghue  v.  van  der  Merwe*8  Executors 
(4  Off.  Rep.  5)  and  Middelvlei  Syndicate  v.  Tucker  (4  Off.  Rep. 
17).  When  the  property  is  once  removed  the  landlord's  lien  is 
lost ;  see  Ex  parie  Cloete  (3  S.C.  139> 

[Innes,  C.J. :  It  appears  to  me  that  a  refusal  to  grant  such 
an  interdict  as  was  applied  for  in  this  case  is  an  order  of  the 
nature  referred  to  in  sec.  26  of  Proclamation  No.  21  of  1902. 
If  there  were  any  doubt  upon  thai  point,  the  established  prac- 
tice of  the  late  court  as  laid  down  in  the  cases  cited  at  the 
Bar  would  be  sufficient  to  dispel  it  We  think  that  this  is  a 
matter  in  which  the  Court  may  entertain  an  appeal,  and  being 
an  urgent  matter  the  Court  will  hear  the  appeal  at  once.] 

RooSy  for  the  appellants,  submitted  on  the  facts  that  an 
interdict  pending  action  should  have  been  grafted. 

IXNEij,  C.J. :  The  magistrate  was  wrong  in  refusing  the 
application;  for  Glenn  has  given  notice  of  intention  to  sur- 
render his  estate,  and  under  the  circumstances  the  applicants 
are  entitled  to  have  their  landlords'  lien,  if  it  exists,  protected. 
The  petition  is  very  badly  drawn,  but  there  is  sufficient  upon 
the  face  of  it  to  establish  a  priind  facie  case  that  there  are 
goods  iifwecta  et  iUata  upon  these  premises,  and  that  the  ap- 
plicants are  entitled  to  prevent  the  removal  of  those  goods 
which  would  defeat  their  lien.  The  respondent,  however,  is 
entitled  to  be  heard.  The  appeal  should  be  allowed,  md  the 
judgment  of  the  magistrate  altered  into  one  granting  a  rale 
nisi,  returnable  on  Thursday  next  and  operating  as  an  interdict 
in  the  meantime.  The  magistrate  can  then  deal  with  the  matter 
on  the  return  day. 

Wessels,  J. :  It  appears  to  me  that  if  a  person  has  got  a 
lien  upon  property,  aud  if  the  law  says  that  he  has  got  that 
lien  so  long  as  the  goods  remain  upon  the  property  and  no 
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longer,  theu  he  i8  entitled  to  see  tliat  thoHc  goods  shall  i-cuiain 
upon  the  property  when  the  lien  is  threatened.  I  cannot 
conceive  hoiw^  a  man's  lien  can  be  more  threatened  than  when 
the  party  against  whom  he  is  applying  is  on  the  point  of 
sorrendering  his  estate.  Under  those  circumstances  I  concur 
that  a  rule  nisi  must  be  granted. 

CuRLEWLS,  J.,  concurred. 

Appellants'  Attorneys :  Stegnianiiy  Eissdtn  it  Rochs. 
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1904.     Mcurch  28,  April  18.    Inkes,  C.J.,  and  W]>ssels  and 
CUBLEWIS,  J.J. 

Attorney. — Shariwjfees  laith^law  agetU. 

An  attorney  may  not  share  his  fees  witli  a  law  agent 

Application  by  the  Incorporated  Law  Society. 

The  petition  stated  that  the  respondent's  name  had  appeared 
as  the  attorney  of  record  in  two  actions  in  the  High  Court,  but 
that  in  truth  he  had  permitted  his  name  to  be  used  for  the  pur- 
pose of  enabling  a  firm  of  law  agents,  Messrs.  A  &  B.  Alexander, 
to  ocmduct  the  casea  In  both  matters,  it  was  alleged,  tiie  law 
agents  had  instructed  counsel,  and  in  one  the  respondent  had 
assigned  his  bill  of  costs  to  the  iirni.  The  Law  Society  sub- 
mitted that  the  respondent  had  been  guilty  of  unprofessional 
conduct  and  of  conduct  contrary  to  the  dignities  and  duties  of 
his  office,  and  prayed  the  Court  to  make  such  order  as  it  might 
deem  fit 

The  iiespondent  denied  that  he  had  lent  bis  name  as  alleged, 
and  stated  tliat  he  was  in  fact  the  attorney  of  the  parties  in  tlie 
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actions  referred  to.  In  one  case  he  had  instructed  counsel  him- 
self, and  in  the  other  he  had  also  acted  as  attorney ;  but  Mr.  B. 
Alexander  was  in  court  and  took  part  in  the  instructions  to 
counsel,  as  he  was  specially  acquainted  with  the  facts,  and  it  was 
in  the  interests  of  the  client  that  he  should  do  so.  In  regard  to 
the  bill  of  costs,  he  said  that  he  had  drafted  the  bill  and  handed 
it  to  Messrs.  Alexander,  who  said  they  would  submit  it  to  the 
attorney  on  the  opposite  side.  The  latter  ought  to  have  paid  the 
amount  to  the  respondent  direct,  but  in  fact  paid  it  to  the  law 
agents  without  communicating  with  him.  He  further  alleged 
that  in  many  cases  law  agents,  having  advised  in  the  first 
instance,  and  being  intimately  acquainted  with  the  facts,  at 
the  request  of  clients  watehed  the  proceedings  throughout  and 
advised  with  the  attorneya  He  denied  that  his  conduct  was 
unprofessional,  and  submitted  that  it  was  in  accordance  with  a 
practice  which  had  prevailed  in  the  Transvaal  for  twelve  years, 
to  which  so  far  no  objection  had  been  taken. 

GreeiUeea,  for  the  applicanto :  It  is  improper  for  an  attorney 
instructed  by  an  agent  to  share  his  fees  with  the  latter.  A  law 
agent  should  not  be  allowed  to  do  the  work  and  draw  the  fees  of 
an  attorney. 

EaseUn  (witli  him  CampbeU-Johneion  and  Cohn\  for  the  re- 
spondent :  The  allegation  is  that  the  respondent  lent  his  name 
to  a  law  agent.  It  is  not  alleged  in  the  petition  that  fees  were 
shared,  and  therefore  that  question  is  not  before  the  Court  If 
the  Court  holds  that  that  is  the  issue,  then  we  ask  for  a  post- 
ponement to  enable  us  to  file  aflidavits  on  the  point. 

The  Court  held  that  the  real  issue  raised  was  the  question 
of  the  sharing  of  fees,  and  the  matter  was  accordingly  ordered 
to  stand  over  to  enable  the  respondent  to  file  aflSdavits  stating 
what  actually  took  place  in  regard  to  the  fees. 

Podea  (April  18)  :— 

An  affidavit  by  Bernard  Alexander  was  filed,  in  which  he 
stated  that  the  cases  referred  to  in  the  petition  had  been  en- 
trusted by  him  to  the  respondent,  who  in  the  ordinary  course 
allowed  him  a  share  of  the  fees.     It  had  for  many  years  been 


INCORPORATED  LAW  SOCIETY  v.  DE  JONG.        285 

the  costorn  for  an  attorney  to  allow  a  law  agent  a  share  of 
luB  fees  for  High  CJourt  work  introduced  by  the  latter.  Several 
other  law  agents  made  aflSdavits  supporting  his  statement  in 
regard  to  this  custom.  In  answer  to  these  the  applicants  filed 
affidavits  by  a  number  of  leading  Transvaal  attorneys  deny- 
ing the  existence  of  this  custom.  The  latter  stated  that  allow- 
ances had  only  been  made  to  agents  who  practised  in  a  place 
where  there  were  not  two  attorneys/  in  accordance  with  a 
resolution,  dated  the  8th  November,  1894,  of  the  Ingdijfde 
Orie  van  Proctcrears  en  Natarissen,  which  provided  that 
no  attorney  or  notary  should  be  allowed  to  make  any  allow- 
ance whatsoever  on  his  fees  to  any  person  who  was  not  a 
qualified  attorney  or  notary,  with  the  exception  of  cases  of 
ddy  admitted  law  agents  who  practised  in  places  where  no 
attorney  or  only  one  attorney  or  notary  practised. 

E^seUn,  for  the  respondent :  It  is  admitted  that  the  i-espond- 
ent  has  shared  his  fees  with  a  law  agent,  and  I  cannot  say  that 
there  lias  been  a  general  practice  of  such  a  nature  among 
attorneys.  But  the  practice  has  been  loose,  and  therefore  the 
respondent  should  not  be  punished.  It  would  be  well  if  the 
Court  would  lay  down  a  definite  rule  on  the  matter. 

GreeiUeeB,  in  reply. 

Innes,  C.J.  I  The  gravamen  of  the  charge  which  was  made 
against  de  Jong  when  this  petition  was  first  before  the  Court 
was  tliat  he,  being  an  attorney,  had  shared  his  fees  with  an 
nnqoalified  practitioner,  and  had  virtually  allowed  that  practi- 
tioner to  use  his  name,  while  in  truth  the  latter  was  doing  the 
work  himself.  That  charge  was  denied  by  de  Jong  in  his  first 
affidavit;  but  he  did  not  say  what  the  exact  arrangement  was 
between  Iiimself  and  the  agent.  He  does  not  even  now  tell  us  in 
what  proportion  the  fees  were  shared.  When  the  matter  was 
last  before  us  it  seemed  reasonably  clear  that  there  had  been  a 
sharing  of  fees:  but  Mr.  Easden,  on  behalf  of  his  client,  would 
not  admit  it,  and  the  Court  ordered  the  case  to  stand  over  for 
the  production  of  further  affidavits  on  this  point  from  de  Jong 
and  Alexander.    Those  afiidavits,  together  with  others,  have  now 
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been  filed,  and  there  can  no  longer  be  any  doubt  on  the  matter. 
A  certain  number  of  agents  say  they  have  been  in  the  habit  for 
many  years  of  sharing  fees  with  attorneys,  but  many  attorneys 
— practitioners  of  standing  and  repute — deny  that  they  have 
adopted  the  practice ;  so  that  it  cannot  be  said  that  the  custom 
has  been  general.    A  distinction,  it  seems,  was  drawn  in  1894 
by   the  Law  Society  between  a  law  agent   practising   in    a 
country  district  where  there  was  not  more  than  one  attorney 
(and  who  was  therefore  allowed  to  practise  as  an  attorney  before 
the  magistrate's  court)  and  other  agents.    The  former,  it  was 
considered,  might  legitimately  share  in  the  foes  of  attorneys  to 
whom  he  had  entrusted  work  in  the  higher  courts.    I  cannot, 
myself,  see  any  logical  distinction ;  I  cannot  see  why  an  agent  in 
a  country  town,  who  is  allowed  to  practise  as  an  attorney  there, 
should  on  that  account  be  allowed  to  share  fees  for  work  done 
in  the  High  Court  in  Johannesburg  or  the  Supreme  Court  at 
Pretoria.    But  that  is  not  the  point  now  before  the  Court.    This 
is  a  case  where  an  attorney  shared  with  an  agent  living  in  Johan- 
nesburg the  fees  earned  in  respect  of  work  placed  in  his  hands 
by  the  agent  to  be  conducted  in  the  High  Court.    Tlie  late  court 
held,  in  van  IhneVa  case,  that  it  was  wrong  for  an  attorney  to 
enter  into  partnership  with  an  unpi-ofessional  man  and.  share  his 
fees  with  him.    This  Court  adopted  the  same  rule  in  Pieaaar'a 
case  ([1902]  T.S.  11),  and  expi-essed  the  view  that  with  regard  to 
attorneys  and  notaries  the  Court  could  not  sanction  their  enter- 
ing into  partnership  with  unqualified  persons.    It  seems  to  mo 
that  the  sharing  of  fees  between  an  attorney  and  such  a  person, 
when  there  is  no  partnership,  is  open  to  exactly  the  same  objec- 
tion.   It  is  merely  a  difference  in  degree;   one  never  knows 
where  it  will  stop.    It  might  lead,  and  probably  it  would  lead, 
to  an  astute  and  experienced  agent  practically  running  a  weak 
attorney,  and  himself  conducting  a  professional  business  in  the 
name  of  the  attorney,  under  some  aiTangement  with  the  latter  to 
allow  him  a  small  share  of  the  fees.    That  would  lead  to  great 
mischief,  and  it  ought  not  to  be  allowed.    The  practice  itself  is 
wrong,  and  should  be  discontinued,    de  Jong  states  that  he  will 
undertake  not  to  enter  into  such  an  arrangement  in  the  future. 
On  the  faith  of  that  promise  the  Court  will  make  no  oitler 
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Ckgainst  de  Jong  in  this  case ;  but  I  think  that  he  should  pay  the 
coBte  of  the  application.  If  he  had  come  forward  candidly,  and 
said  exactly  what  was  the  arrangement  between  himself  and 
iiezander,  what  fees  he  allowed  and  what  he  retained,  we  might 
hftve  made  a  different  order  as  to  costs ;  but  in  the  circumstances 
of  the  case  I  think  he  should  pay  all  the  costs  of  the  application. 

Wessels,  J. :  I  quite  concur.  If  it  had  not  been  that  there 
was  a  practice  of  this  kind — ^it  is  apparently  the  fact  that  a  loose 
pnictice  has  grown  up — and  if  it  had  not  been  denied  that 
Alexander  was  practically  running  de  Jong,  I  should  have  said 
this  was  a  case  for  rather  considerable  punishment,  because  I  can- 
not conceive  anything  worse,  in  the  matter  of  the  status  of  an 
attorney  in  this  country,  than  that  he  should  be  run  by  a  law 
agent  The  result  of  such  a  practice  would  be  that  clients  would 
be  deceived  in  respect  of  vast  sums  of  money  which  could  never 
be  traced.  But,  under  the  circumstances,  I  think  the  only  penalty 
we  should  inflict  is  that  de  Jong  should  pay  the  costs. 

CuRLEWiH,  J. :  I  concur. 

Applicants'  Attorneys :  Reea  Jk  Joubert ;  Respondent's  Attor- 
ney :  M.  Lichenstevn. 
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Ex  PARTB  ALEXANDER  k  CO. 

1904    March  10,  April  19.    Curlewib,  J. 

In$olveney. — PartnerMp. — Ftwiduleni  insolveney  of  wu  partner. — 
RehabUitaiion. 

In  an  application  for  the  reliabilitation  of  the  insolvent  estate  of  a 
partnership,  where  it  appeared  that  one  of  the  partners  had  been 
found  guilty  of,  and  sentenced  for,  fraudulent  insolvency  in  con- 
nection with  the  partnership  estate,  the  Court  refused  to  grant  an 
order  rehabilitating  the  firm,  holding  that  an  act  of  insolvency- 
could  not  be  committed  by  a  partnership  except  through  one 
or  other  of  the  individuals  constituting  it^  and  that  the  act  of 
the  partner  in  question  was  the  act  of  the  firm. 

Application  for  the  rehabilitation  of  the  innolvent  estate  of 
the  partnership  K  Alexander  b  Co. 

The  facts  are  fully  net  out  in  the  judgment 

Oregorow$ki,  for  the  applicant:  It  is  true  that  one  of  the 
partners  committed  fraudulent  insolvency ;  but  that  should  not 
affect  the  rehabilitation  of  the  firm,  for  a  partnership  is  really 
treated  in  matters  of  insolvency  as  a  distinct  peraorui. 

Cur.  adv.  vuU. 

Postea  (April  19)  :— 

CuRLEWis,  J. :  This  is  an  application  for  rehabilitation  of 
the  insolvent  estate  of  E.  Alexander  b  Co.  Tlie  petition  is 
made  by  Emil  Gerstle,  who  alleges  that  he  became  a  partner 
in  the  firm  on  the  1st  October,  1897,  and  that  on  the  28ih 
October,  1897,  a  meeting  of  creditors  was  called,  and  on  the 
1st  December,  1897,  the  estate  was  declared  insolvent  The 
private  estate  of  Edward  Alexander  was  also  placed  under 
sequestration,  but  not  that  of  the  petitioner  Gerstle.  From  a 
report  of  the  trustee,  made  on  the  22nd  October,  1903,  in  re 
rehabilitation  of  Alexander  &  Co.,  and  attached  to  the  petition, 
it  appears  that  the  partner  Alexander  failed  to  hand  over  all 
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the  aaaets  of  the  estate,  and  was  charged  before  the  Circuit 
Omrt  with  fraudulent  insolvency,  and  found  guilty  and  sen- 
tenced to  eight  months'  imprisonment.  As  Qerstle  in  the 
opinion  of  the  trustee  was  in  no  way,  responsible,  the  trustee 
had  no  objection  to  the  rehabilitation  of  the  partner  Gerstle; 
bat  he  concludes,  "I  must  certainly  under  the  circumstances 
object  to  the  rehabilitation  of  both  members  of  the  firm.** 

The  application  came  before  the  Chief  Justice   on   the 
Slat  December  last,  and  the  applicant  Qerstle  prayed  for  an 
^*  order  releasing  the  firm  of  E.  Alexander  &  Co.  from  seques- 
tration, as  far  as  your  petitioner  is  concerned "  (see  Ex  parte 
GerMe,  [1903]  T.S.  881).    The  notice  in  the  QazetU  and  to 
the  Master  and  the  trustee  was  in  terms  of  this  prayer.    No 
order  w&s  made  on  the  application,  but  leave  was  granted  to 
renew  it  "  on  publication  of  an  amended  notice  to  the  effect  that 
the  absolute  rehabilitation  of  the  partnership  of  K  Alexander  & 
Co.  will  be  applied  for."    Such  is  the  indorsement  of  the  Regis- 
trar.   Thereafter  notice  was  given  in  the  Oazette  that  application 
^rould  be  made  on  the  10th  March,  1904,  for  the  rehabilitation 
of  the  finn.    No  notice  appears  to  have  been  given  to  the  trustee 
or  to  the  Master  of  the  intention  to  apply  for  the  rehabilitation 
of  the  firm  {ix,  of  both  members).    Considering  the  terms  of 
the  trustee's  report,  it  appears  to  me  that  it  was  necessary  to 
give  such  notice,  and  I  do  not  think  that  the  order  of  court 
of  the  31st  December  last  contemplated  that  such  notice  was 
not  to  be  given.    The  petition,  too,  was  not  amended,  but  at 
the  hearing  of  the  application  on  the  10th  March  counsel  for 
the  petitioner  applied  for  the  rehabilitation  of  the  firm  with-, 
out  the  qualifying  words, ''  as  far  as  your  petitioner  is  concerned." 
The  petitioner  does  not  state  when  the  final  distribution  of  the 
estate  took  place,  and  according  to  sec  132  of  the  Insolvency 
Law  (No.  13  of  1895)  application  for  rehabilitation  (except  in 
the  case  of  a  composition)  can  be  made  only  six  months  after 
such  final  distribution.    Before,  therefore,  an  order  could  be 
granted  on  this  application,  proper  notice  would  have  to  be 
^ven  both  to  the  trustee  and  the  Master,  and  the  petition 
would  have  to  be  amended ;  and  if  I  saw  my  way  to  granting 
the  application  I  would  postpone  the  matter  for  that  purpose. 
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But  even  in  the  absence  of  any  opposition,  I  do  not  think 
that  on  the  facts  disclosed  in  the  application  the  prayer  tix 
rehabilitation  can  be  granted.  Sec  134  of  Law  No.  13  of  1896 
requires,  "  Every  insolvent  applying  to  the  Court  as  aforesaid  for 
his  rehabilitation  shall  make  and  submit  a  sworn  declaration  in 
writing  that  he  has  made  a  full  and  fair  surrender  of  his  estate, 
and  has  not  granted  or  promised  any  preference  en*  security  or 
made  or  promised  any  payment,  or  entered  into  any  secret  agree- 
ment or  collusive  arrangement  with  intent  to  persuade  his  trustee 
or  any  creditor  not  to  oppose  his  rehabilitation."  Paragraph  4 
of  the  petition  alleges  "  that  so  far  as  your  petitioner  is  concerned 
a  full  and  free  surrender  was  made  of  our  estate."  This  does 
not  appear  to  me  to  be  a  compliance  with  the  provisions  of 
sec  134.  It  is  the  rehabilitation  of  the  insolvent  firm  that  is 
sought,  and  it  is  not  sufficient  for  one  of  the  partners  to  say  that 
as  far  as  he  is  concerned  a  full  and  fair  surrender  was  made  of 
the  estate ;  the  affidavit  should  state  that  the  firm  has  made  a 
full  and  fair  surrender,  and  unless  there  is  such  a  statement  on 
oath  the  provisions  of  sec  134  do  not  appear  to  me  to  have  been 
complied  with.  Moreover,  the  partner  Alexander  has  been  found 
guilty  of  fraudulent  insolvency,  and  under  sec.  136  an  insol- 
vent who  has  been  guilty  of  fraudulent  insolvency  cannot  be 
rehabilitated. 

The  effect  of  granting  an  order  as  prayed  would  be  to  rehabi- 
litate the  partner  Alexander  as  far  as  his  partnership  debts  are 
concerned,  and  to  release  him  from  those  debta  It  may  be  said 
that  according  to  the  strict  words  of  sec  136,  viz.,  de  VMolverU 
die  zich  heeft  achvldig  geTruiaJd,  &c,  the  insolvent,  i.e.  the  firm, 
has  not  been  guilty  of  fraudulent  insolvency,  but  only  one  of  the 
partners,  and  that  the  Insolvency  Law  distinguishes  between  a 
partnership  and  the  estates  of  the  individuals  who  compose  the 
partnership.  But  an  act  of  fraudulent  insolvency  cannot  be  com- 
mitted by  a  partnership  except  through  one  or  other  of  the 
individual  partners,  and  the  act  of  the  partner  is  the  act  of  the 
firm.  It  might  perhaps  be  otherwise  if  the  partner  was  guilty  of 
fraudulent  insolvency  in  connection  with  his  private  and  not  the 
partnership  estate.  From  the  report  of  the  trustee  it  does  not 
appear  whether  Alexander  was  found  guilty  of  that  offence  only 
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aa  regards  his  private  estate ;  it  would  appear  that  at  any  rate 
aome  of  the  property  which  he  ooneealed,  e,g.  the  piano,  had  been 
bought  partly  with  partnership  money. 

The  trustee  places  all  the  responsibility  of  the  firm's  insol- 
vency on  Alexander,  who,  he  says,  failed  to  keep  proper  books 
and  failed  to  hand  over  all  the. assets  in  the  estate.  If,  indeed, 
Alexander  was  not  guilty  of  f randnlent  insolvency  in  connection 
with  the  partnership  estate,  this  fact  should  clearly  appear  from 
the  petition. 

For  these  reasons  I  am  of  opinicm  that  the  application  cannot 
be  granted. 

Applicant's  Attorneys:  Tindall  it  Mortimer. 


LEWIS  &  MARKS  v.  MIDDEL. 

1904.    A2yril  ft,  22.    Ikn£s,  C.J.,  and  Mason  and  Bristowe,  J.J. 

Bet  judicata. — Land  Cammisium. — De/endwit  nai  died. — Ttoo  con- 
firmed  oonfiiding  diagrame. — Law  No.  4  of  1875,  mc.  24. —  Votke- 
road  Beduii  of  2nd  June,  1882,  art.  261. 

Where  legal  proceedings  are  initiated  against  a  party,  and  he  is  no^ 
cited  to  appear,  they  are  null  and  void,  and  upon  proof  of  in- 
▼aliditj  the  decision  may  be  disregarded  without  the  necessity 
of  a  formal  order  setting  it  aside. 

The  plaintiflb  sued  for  cancellation  of  the  diagram  of  defendant's  farm 
in  80  far  as  it  encroached  upon  that  of  plaintiffs.  It  appeared 
that  plaintiffs'  farm  was  noted  and  inspected  in  February,  1862, 
surveyed  in  186d,  and  the  diagram  confirmed  in  1870.  Defend- 
ant's farm  was  noted  in  1860  and  inspected  in  May,  1862.  In 
1882  the  defendant  lodged  a  protest  against  plaintiffs'  diagram 
in  terms  of  Volksraad  Resolution  of  the  2nd  June,  1882,  art.  261. 
The  matter  came  before  a  Land  Commission,  who  made  a  report  in 
favour  of  the  defendant^  awarding  him  the  ground  in  dispute. 
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This  report  was  duly  published  and  no.  appeal  noted  thereagainst. 
The  defendant  then  had  his  farm  .surveyed  in  aooordanoe  with  the 
report^  and  the  diagram  was  confirmed  in  1886 ;  the  diagram 
of  plainti£b'  farm  was,  however,  not  cancelled  or  altered.  I>e- 
fendant  claimed  in  reoonvention  alteration  of  plaintiffs'  diagram 
(1)  on  the  ground  of  the  Land  Commission  report;  (2)  on  the 
ground  of  its  not  being  in  acocMxlanoe  with  inspection  reports, 
and  defendant  not  having  received  notice  of  the  survey.  HML^ 
that  the  report  of  the  Land  Commission  was  a  decision  in  terms 
of  the  Yolksraad  Resolution,  but  that  it  was  not  necessary  to 
decide  upon  the  true  construction  of  this  Resolution,  as  it  ap- 
peared from  the  evidence  that  no  notice  of  tile  Land  Commission's 
sitting  had  been  given  to  plainti£b'  predecessor  in  title  as  required 
by  Law  No.  4  of  1875,  sec.  24,  and  that  the  proceedings  wer« 
therefore  null  and  void. 
Hdd^  further,  that  the  plaintiflfo'  diagram  was  substantially  correct  and 
in  accordance  with  the  inspection  report,  and  that  therefore  it 
was  not  neceAsary  to  decide  whether  defendant  liad  notice  of 
the  survey  or  whether  plaintiffs'  diagram  was  assailable  on  that 
ground. 

In  this  action  the  plaintiflb  claimed : — 

(a)  An  order  cancelling  the  diagram  of  the  farm  Dalmanatha 
in  80  far  as  it  encroached  on  and  overlapped  the  diagram 
of  the  farm  Drief ontein. 

(6)  An  order  declaring  the  plaintifls,  as  owners  of  the  farm 
Driefontein,  entitled  to  the  piece  of  ground  so  en- 
croached upon. 

(c)  An  order  of  ejectment. 

The  declaration  alleged  that  the  plaintiffs  were  the  registered 
owners  of  the  farm  Drief ontein ;  that  the  defendant  was  the  re- 
gistered owner  of  the  farm  Dalmanutha ;  that  Driefontein  was 
inspected  by  a  Land  Commission  on  the  13th  February,  1862, 
was  surveyed  by  surveyor  A.  H.  Walker  in  January,  1869,  and 
the  diagram  of  this  survey  duly  passed  and  ooniirmed  by  the 
Surveyor-General  on  the  25th  May,  1870,  thereby  becoming  a 
title  deed  of  the  farm  and  an  unimpeachable  document;  that 
Dalmanutha  was  inspected  on  the  19th  May,  1862,  was  surveyed 
by  surveyor  Anderson  in  March,  1883,  and  the  diagram  of  this 
survey  confirmed  by  the  Surveyor-General  on  the  22nd  June, 
1886 ;  that  the  survey  and  diagram  of  Dalmanutha  was  erro- 
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neoiiB  and  inooosisteot  with  the  inflpeetioD  reports  of  the  fanns 
Driefcmt^  and  DalmairathA,  and  eneroaehed  on  the  preyioaaly 
existing  ri^te  and  eonfirmed  diagram  of  Drief ontein,  and  thereby 
DafanaDutha  wae  made  to  overlap  Drief  ontein ;  that  thia  encroach- 
ment was  in  ertent  513  moigen,  353  square  roods,  and  was  de- 
fined by  the  letters X, 2, 3, 4, 17,16,  on  the  sketch  attached;  that 
DO  notice  of  the  survey  of  Dalmanutha  was  given  to  the  then 
registered  owner,  C.  H.  S.  Bester,  as  required  by  law,  and  he  was 
not  aware  of  the  survey ;  that  the  confirmation  of  the  survey  and 
diagram  of  Dalmanutha  by  the  Surveyor-General,  as  it  encroached 
on  the  previously  existing  duly  confirmed  diagram  and  prior 
rigfats  of  Drief  ontein,  was  illegal  and  void ;  that  the  diagram  of 
Driefontein  was  never  cancelled  or  altered,  and  still  remained 
duly  registered  as  the  proper  chart  of  the  farm ;  that  plaintift, 
relying  on  this  unimpeachable  diagram,  had  in  1896  purchased 
Driefontein,  and  that  the  defendant  had  for  a  long  time  trespassed 
on  the  portion  in  dispute. 

The  following  is  a  copy  of  portion  of  the  sketch  referred  to : — 


SxtMit  of  Dslmaaiitha  M  nnnrayvd  ^  8108  motyni,  864  tqiiaMrooda. 

Szteat  of  Driafontfliii  m  ranrayad  •«  9S&I  morsen,  478  aqwuf  roodi. 

Kxtent  of  gromid  iDolndsd  in  both  diacnmi  —  818  mofiBMi,  8B8  ■qoMW  rooda. 

The  defendant  in  his  plea  admitted  the  dates  of  the  various 
inspections  and  surveys,   as  well  as  the  overlapping  of  the 
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diagrams,  bat  denied  the  other  allegations  in  the  dedaration. 
He  pleaded  farther  that  the  sarvey  of  Driefontein  took  place 
without  notice  to  him ;  that  this  survey  was  erroneous  and  incon- 
sistent with  the  inspection  reports  of  the  farms,  and  encroached 
on  Dalmanutha  to  the  extent  shown  on  the  sketch;  that  the 
defendant  thereafter  became  aware  of  the  said  survey,  and  in 
terms  of  Volksraad  Besfuit  dated  2nd  June,  1882,  art.  261,  duly 
lodged  a  protest  against  the  said  diagram ;  that  after  due  notice 
to  the  registered  owner  of  Driefontein,  one  C.  H.  S.  Bester,  the 
question  in  dispute  with  regard  to  the  encroachment  was  accord- 
ing to  law  brought  before  the  Land  Commission  of  the  district  of 
Lydenburg,  within  whose  jurisdiction  both  the  farms  were  then 
situated ;  that  the  Land  Commission  on  the  16th  January,  1883, 
decided  in  favour  of  the  defendant,  and  made  a  report,  copy  of 
which  was  annexed ;  that  thereupon  notice  was  according  to  law 
published  in  the  Oovemmeni  Gazette  of  the  16th  March,  1883, 
by  the  Landdrost  of  Lydenburg,  that  the  decision  and  report  of 
the  Land  Commission  would  lie  for  inspection  at  his  office  for  a 
period  of  two  months ;  that  no  appeal  was  noted,  and  the  said 
decision  thereupon  became  final,  and  the  question  in  dispute  with 
reference  to  the  overlapping  became  res  judicata ;  that  the  de- 
fendant thereupon  caused  a  sarvey  to  be  made  of  Dalmanutha  in 
accordance  with  the  said  decision,  and  the  diagram  of  this  sur- 
vey was  duly  confirmed  and  became  an  unimpeachable  docu- 
ment; and  that  if  the  diagram  of  Driefontein  was  not  altered 
in  accordance  with  the  said  decision,  this  was  omitted  through 
some  oversight  for  which  the  defendant  could  in  no  way  be  held 
liable. 

The  defendant  further  pleaded  prescription,  but  at  the  trial 
this  plea  was  abandoned. 

The  defendant  claimed  in  reconvention  that  the  diagram  of 
Driefontein  should  be  cancelled  in  so  far  as  it  encroached  on 
Dalmanutha. 

The  following  is  a  translation  of  the  report  of  th^  Land 
Commission : — 


Tlie  CommisBion  met  at  Dalmanutha^  ward  Eomatie,  on  this  the 
16th  January,  1883,  in  order  to  investigate  the  protest  of  the  owner 


Lewis  a  mabb^b  y:  miI>d£l.  2»5 

^  this  farm  against  the  diagram  of  the  fiirm  Driafontein,  the  property 
^  the  estate  of  the  late  C.  Potgieter. 

The  chief  inspector^  L.  H.  P.  Steyn,  absent  through  iUness;  the 
co-inapector,  J.  J.  H.  Steyn,  present  by  command. 

The  diagram  of  Dric^ontein  submitted  by  J.  Middel,  as  also  in- 
spection reports  of  the  farms  Driefontein,  Dalraanutha,  Schoongedchti 
and  Driekop. 

After  carefully  inspecting  the  documents  we  proceeded  to  the 
heaoon,  being  the  comer  beacon  of  Schoongeacht ;  and  the  co-inspector 
having  declared  under  oath  that  to  the  beet  of  his  knowledge  and 
belief  the  beacons  ^inted  out  by  him  are  the  correct  inspection 
bewxms  of  the  farm  Driefontein,  and  that  the  beacons  on  the  sur- 
vejor^s  diagram  of  Driefontein  are  not  the  inspection  beacons,  but 
made  a  large  encroachment  on  the  ground  of  the  farm  Dalmanutha, 
approximately  twenty-five  minutes,  we  therefore,  by  reason  of  the 
Above  examination,  reject  the  diagram  of  Driefontein  submitted  to  us. 

J.  Middel,  owner  of  Dalmanutha,  requests  to  know  whether  he  will 
aow  be  permitted  to  cause  his  farm  to  be  sunreyed  by  a  surveyor, 
^  the  presence,  however,  of  one  of  the  members  of  the  Land 
^^OQunigsion. 

^natoer :  That  is  granted  to  you. 

"nius  done  and  signed  on  the  place,  day,  month,  and  year  aforesaid. 

T.   VAN   NiKKERK, 

J.  J.  Breytbnbach, 

p.   G.   J.    NiEUWOUDT, 

Land  Commisfswn. 

^e  plaintiifs  in  their  replication  joined  issue  with  the  de- 
fendant, and  specially  denied  the  competence  of  the  Land  Commis- 
sion to  decide  the  dispute  in  question,  or  that  notice  of  the  sitting 
was  given  to  Bester. 

For  the  plaintiffs  the  ori^nal  inspection  reports  were  pro- 
duced, as  also  the  original  diagram  of  Driefontein  and  sketch 
of  the  farm  made  by  the  inspector  in  1862.    (No  sketch  of 
Dalmanatha  was  in  existence.)    From  the  various  transfers  put 
in  it  appeared  that  the  farm  Driefontein,  originally  inspected 
for  C.  Potgieter,  was  transferred  on  the  25th  September,  1879, 
to  Bester ;  in  1889  to  one  Bekker ;  in  1889  to  one  Bezuidenhout ; 
in  1890  to  one  van  der  Heever,  and  in  1896  to  the  plaintifb. 
The  transfers  all  spoke  of  the  farm  "  named  Driefontein,  No.  30, 
sitnate  in  the  district  of  Lydenburg,  ward  Eomatie,  in  extent 
2588  morgen  and  2  square   roods,    according    to  diagram  of 
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the  surveyor  A.  H.  Walker,  dated  January,  1869."  Surveyor 
Watermeyr  also  gave  evidence  that  he  had  resarveyed  Drie* 
fontein  in  1898,  that  his  survey  agreed  tolerably  well  with 
that  of  Walker,  that  the  survey  was  substantially  in  aocordanoe 
with  the  inspection  report  of  Driefontein,  and  that  beacon  3 
was  not  in  existence,  but  was  placed  by  him  from  Walker's 
survey. 

For  the  defence  evidence  was  given  that  search  had  been 
made  in  the  offices  of  the  Surveyor-General  and  of  the  Land- 
drost  of  Lydenburg  for  the  original  Land  Commission  report* 
but  without  succesa  A  copy  certified  by  the  chairman  (since 
deceased)  was  then  produced  from  the  records  in  the  Surveyor* 
QeneraVs  office,  and  its  purport  corroborated  by  the  sole  sur- 
viving member  of  the  Commission,  who  testified  as  to  beacons 
16  and  17  having  been  the  beaccxis  found  by  the  Commission 
in  favour  of  the  defendant,  but  could  not  say  whether  notice 
had  been  given  to  Bester.  The  defendant  gave  evidence  as 
to  the  inq>ection  of  Dalmanutha,  at  which  he  had  been  present. 
The  survey  of  Dalmanutha  was  in  accordance  with  the  beacons 
as  placed  by  the  inspectors  and  subsequently  found  by  the 
Land  Commission.  The  inspectors  of  Dalmanutha  were  both 
dead.  Beacon  1,  which  was  also  a  comer  beacon  of  Qoede 
Hoop,  was  not  at  its  correct  place  according  to  inspection 
reports.  There  had  been  no  beacon  in  existence  at  3  since 
the  defendant  occupied  Dalmanutha  in  1873.  Some  further 
evidence  was  also  given  as  to  the  situation  of  the  various 
beacons  in  dispute. 

The  plaintiffs  in  rebuttal  called  one  of  the  original  inspectors 
of  Driefontein,  who  testified  as  to  the  correctness  of  beacon  3. 
The  chairman  of  the  Driefontein  inspection  was  also  the  chairman 
of  the  Dalmanutha  inspection.  Bester,  former  owner  of  Drie- 
fontein, gave  evidence  that  he  had  received  no  notice  of  the 
Land  Commission  sitting.  He  heard  of  it  subsequently  before 
he  sold  the  farm,  but  took  no  steps  to  have  it  set  aside.  He 
did  not  know  the  beacons  personally. 

The  facte  as  found  by  the  Court  appear  from  the  judgment 

GrtgoTOweki  (with  him  Esaden  and  Smuta),  for  the  plain- 
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tiffii:  The  defendftnt  must  show  Bot  only  that  the  ground  in 
dispute  was  included  in  Dalmanutha,  but  also  that  it  was  not 
induded  in  Dri^fontein,  as  the  latter  was  the  prior  inspection. 
The  diagram  of  Driefontein  became  an  unimpeachable  docu- 
ment in  terms  of  Law  No.  5  of  1870,  sec  8.  It  was  confirmed 
by  the  Surveyor-Qeneral  in  terms  of  the  Instructions  of  the 
SOtii  July,  1868,  which  said  nothing  about  notice  of  survey 
to  adjoining  owners.  The  subsequent  confirmation  of  the  dia- 
gram of  Dalmanutha  was  clearly  illegal,  as  it  was  in  conflict 
with  that  of  Driefontein ;  see  Government  Notice  of  the  14th 
Januaiy,  1876  (Locale  Wetten,  p.  638) ;  Law  Na  2  of  1884,  sec.  9. 
Only  the  High  Court  could  cancel  a  faulty  diagram ;  see  notice 
by  Surveyor-General  dated  1st  April,  1885  (Locale  Wetten,  p.  1319), 
and  Instructions  for  Beacon  Commission,  1885,  sec  3  (Locale 
Wetten,^.  1414);  and  it  is  doubtful  whether  even  the  High  Court 
ooold  have  cancelled  an  unimpeachable  diagram.  The  Volks- 
raad  Besluit  of  the  2nd  June,  1882,  cannot  refer  to  diagrams 
passed  before  1870,  or  be  held  to  repeal  Law  No.  5  of  1870. 
It  was  not  intended  to  reopen  all  settled  questions,  but  only 
referred  to  diagrams  confirmed  during  the  British  occupation ; 
see  the  memorials  and  Executive  Resolution  preceding  it  It 
only  applied  to  disputes  arising  within  three  months,  and  did 
not  give  the  land  commissions  any  fresh  powers.  The  pro- 
ceedings of  these  commissions  were  regulated  by  Law  No.  4 
of  1875,  and  no  notice  of  the  sittings  was  given  to  the  owner 
Bester,  as  required  by  sec  24  of  that  Law.  Bester  is  not 
even  mentioned  as  the  owner  in  the  report  of  the  Commission. 
As  he  was  living  in  Natal  he  ought  to  have  been  sued  by 
edictal  citation.  The  whole  proceedings  of  the  Commission 
were  of  a  most  perfunctory  nature;  all  it  did  was  to  go  to 
the  beacons  of  Dalmanutha.  The  Commission  gave  no  judg- 
ment) but  merely  issued  a  report  It  was  open  to  Middel  to 
go  to  the  Supreme  Court  on  this  report  and  get  the  diagram 
of  Driefontein  cancelled 

On  the  facts  there  is  no  doubt  that  the  diagram  of  Drief on- 
ton  is  in  accordance  with  its  inspection  report,  and  that  beacon  3 
is  correctly  placed.  Even  if  the  disputed  ground  is  taken  away, 
Bttlmanutha  is  still  larger  than  Driefontein. 
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(le  Wet  (with  bim  TiifidaU),  for  the  defendant:  The  defend- 
ant's case  mainly  rests  on  the  Yolksraad  Besluit  of  1882.  There 
is  nothing  in  the  Besluit  to  warrant  any  restricted  interpretation. 
It  refers  to  all  disputes  arising  within  three  months  of  its  promul- 
gation. No  restricted  meaning  was  given  to  it  in  the  only  two 
cases  I  have  been  aUe  to  find  in  which  it  was  discussed;  see 
Venter  v.  Meyer  and  de  Beer  (2  S.A.B.  70)  and  the  unreported 
case  of  Penzhcm  v.  RoberUe  (High  Court,  S.A.B.,  8th  December, 
1882).  The  Besluit  was  promulgated  on  the  8th  July,  1882,  and 
the  defendant's  jHrotest  announced  by  Government  Notice  dated 
the  3rd  October,  1882.  In  accordance  with  this  Besluit  the  ques- 
tion was  submitted  to  the  decision  of  the  Land  Commission,  and 
the  evidence  has  shown  that  the  finding  was  in  favour  of  beacons 
16  and  17.  Defendant  says  he  gave  notice  to  Bester  privately, 
and  Bester  cannot  positively  deny  having  received  notice.  Even 
if  notice  has  not  been  proved,  it  must  be  presumed  that  every- 
thing was  rightly  done;  and  that  the  chairman  of  the  Land  Com- 
mission did  his  duty.  Bester  admits  that  he  heard  of  the  decision 
afterwards,  but  took  no  steps  to  have  it  set  aside ;  see  Eraemvs 
V.  McUan  (3  S.A.R.  4p8).  Until  set  aside  the  judgment  stood, 
and  the  presumption  is  that  all  formalities  were  complied  with 
The  fact  that  the  diagram  of  Dalmanutha  was  confirmed  shows 
that  the  decision  of  the  Commission  was  recognised,  and  it  is  only 
because  there  was  no  proper  diagram  of  the  overlapping  that 
Drief ontein's  diagram  was  not  altered  by  the  Surveyor-QeneraL 

Even  apart  from  the  Besluit,  it  has  been  laid  down  that  a 
confirmed  diagram  can  be  set  aside  where  no  notice  of  survey  has 
been  given  to  an  adjoining  owner,  who  has  been  prejudiced  by  the 
survey;  see  ffNeiU  v.  Colonial  G.  M.  Co.  (2  S.A.R.  66);  Venter 
V.  Meyer  and  de  Beer  (2  S.A.R.  70) ;  Bezuidenfumt  v.  Bester 
(3  S.  A.B.  236).  In  this  case  Middel  did  not  get  notice  of  the  sur- 
vey as  required  by  sec.  7  of  Law  No.  3  of  1866,  and  was  prejudiced 
thereby.  Dalmanutha  had  the  oldest  uittreksel,  and  had  the 
preference  in  case  of  the  inspection  lines  crossing  each  other ;  sec 
sec  11  of  Law  No.  3  of  1866.  The  evidence  and  the  inspection 
report  of  Qoede  Hoop  show  that  beacon  1  of  Drief ontein  has  been 
shifted,  and  beacon  3  does  not  tally  with  tiie  position  indicated  in 
the  inspection  report    Though  the  inspection  report  of  Dai- 
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manutha  is  very  unintelligible,  it  has  been  shown  that  beacons 
16  and  17  were  the  beacons  originally  inspected 

Oregorawdei,  in  re|dy. 

Our.  adv,  wdL 

Postea  (April  22):— 

Ikxes,  C.J.,  read  the  judgment  of  the  Court  by 
Mason,  J. :  In  this  case  plaintifls,  the  registered  owners  of  the 
farm  Driefontein  in  the  district  of  Lydenburg,  daim  that  the 
defendant,  who  is  the  registered  owner  of  the  adjoining  farm 
Dalmanutha,  is  encroaching  upon  their  property  by  occupying  a 
portion  of  it  in  extent  513  morgen,  353  square  roods,  contained 
within  the  beacons  X,  2,  3,  4, 17,  and  16,  as  marked  upon  exhibit 
F.  They  pray  for  an  order  cancelling  the  diagram  of  Dalmanutha 
80  far  as  it  purports  to  include  the  disputed  area,  and  for  the 
ejectment  of  the  defendant 

The  farm  Dalmanutha  was  noted  {oaTigeteekend)  on  the  5th 

April,  1860,  by  the  defendant.    In  February,  1862,  a  Commission 

visited  the  neighbourhood  for  the  purpose  of  inspecting  farms  in 

accordance  with  common  custom ;  and  as  it  appeared  that  there 

was  open  ground  in  the  vicinity,  C.  Potgieter,  then  Landdrost 

oi  Lydenburg,  noted  this  ground,  as  he  was  entitled  to  do.    The 

CommiBsion  then  on  the  spot  inspected  the  farm,  which  was 

named  Driefontein,  on  the  13th  February,  and  issued  the  usual 

inspection  report    At  this  time  the  defendant  does  not  seem  to 

Iiave  been  in  occupation  of  Dalmanutha,  or  to  have  been  present 

at  the  inspection,  and  it  was  only  on  the  19th  May,  1862,  that 

Ws  farm  was  inspected. 

The  usual  deed  of  grant  was  issued  for  Driefontein,  and  in 
June,  1869,  the  farm  was  surveyed  by  a  surveyor.  Walker,  and 
the  diagram  passed  through  the  Surveyor-Qeneral's  office.  The 
bwcons  are  stated  to  have  been  pointed  out  to  the  surveyor  by 
L-  Potgieter,  and  the  position  of  the  farm  thus  indicated  is  in 
sncetance  the  same  as  that  now  claimed  by  the  plaintiffs  in  the 
pwsent  action. 

1*he  evidence  adduced  by  the  plaintiffs,  including  that  of  one 
of  the  original  inspectors,  is  very  strongly  indeed  in  favour  of  the 
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conclusion  that  Walker's  diagram  represents  the  area  which  was 
laid  off  by  the  inspectors  in  1862,  the  only  point  as  to  which  any 
doubt  might  exist  being  the  description  of  beacon  S,  which  is 
stated  in  the  inspection  report  to  be  at  the  upper  end  of  a  flat, 
under  a  kop.  This  description  apparently  would  be  more  appli- 
cable to  beacon  17  than  to  beacon  3,  but  we  are  not  satisfied  that 
it  is  inconsistent  with  the  existence  of  beacon  3  near  the  spot  at 
which  the  plaintifis  cdaim  to  place  it.  The  evidence  that  beacons 
1,  7,  and  5  are  correctly  represented  in  the  diagram  has  not  been 
shaken  by  the  defence,  and  if  this  is  the  case  the  position  of 
beacon  8  is  readily  ascertainable,  and  must  lie  approximately  in 
the  position  in  which  Walker's  diagram  of  1869  represents  it  to  be. 

It  is  only  necessary  in  the  case  of  Driefontein  to  consider  the 
inspection  report,  as  this  was  made  at  the  same  time  as  the 
ctanteekening.  With  reference  to  Dalmanutha,  its  danUeekening, 
though  not  its  inspection  report,  was  of  earlier  date  than  that  of 
Driefontein ;  but  we  are  not  satisfied  upon  the  evidence  that  the 
danteekening  of  Dalmanutha  is  so  described  as  to  over-ride  the 
inspection  report  of  Driefontein,  or  to  render  invalid  the  location 
of  the  latter  farm  by  the  inspectors,  to  whom  the  law  allowed  a 
certain  discretion.  The  earlier  of  the  inspection  reports  must, 
therefore,  in  this  case  prevail,  subject  to  the  effect  of  the  proceed- 
ings of  the  Land  Commission  pleaded  by  the  defendant. 

A  consideration  of  the  inspection  report  of  Dalmanutha  is 
chiefly  of  importance  in  ascertaining  what  was  intended  to  be 
originally  included  in  Driefontein.  Now,  not  only  was  Dal- 
manutha inspected  subsequently,  but  the  inspection  report  refers 
to  it  as  having  lost  ground  through  previous  survey  (by  which 
apparently  inspection  is  meant),  and  it  may  well  be  that  this  loss 
was  caused  by  Driefontein  taking  in  ground  which  otherwise 
would  have  fallen  to  Dalmanutha  The  inspection  report  of 
Dfldmanutha  is  admittedly  very  jmperfect,  and,  apart  from  the 
actual  identification  of  the  beacons,  the  document  is  useless  for 
the  purpose  of  constructing  any  figure  which  would  indicate 
what  was  intended  to  be  inspected.  It  is  quite  true  that  beacons 
16  and  17  are  not  only  identified  by  the  defendant's  witnesses  as 
having  been  placed  there  by  the  inspectors,  but  also  harmonise 
with  the  two  beacons  described  in  the  inspection  report. 
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Bat  whatever  may  be  the  real  interpretation  of  this  report, 
and  wherever  the  inspectors  may  have  originally  placed  the 
beaoms  of  Dalmanntha,  the  inspection  report  of  Driefontein  is 
a  oonostent  document,  agreeing  with  the  sketch  formed  by 
the  Commission  at  the  time,  and  supported  by  a  diagram  made 
ID  1869  and  by  the  greater  weight  of  evidence  in  the  case, 
whikt  no  other  probable  location  of  this  farm  has  been  sug- 
gested. We  are  therefore  of  opinion  tliat  it  was  intended  to 
oocapy,  and  did  occupy,  the  area  now  claimed. 

On  the  2nd  June,  1882,  the  Volksraad  passed  a  Resolution, 
irt  261,  granting  to  all  the  inhabitants  of  the  South  African 
BepaUic  the  right  for  the  space  of  three  months  to  bring 
their  cases,  according  to  the  due  course  of  law,  before  a  lai^d 
commission  or  any  other  tribunal,  if  they  considered  themselves 
prejudiced  by  surveys  of  farms  or  the  signing  of  diagrams. 

The  defendant  states  that  he  only  learnt  of  Walker's  survey 
of  Driefontein  some  seven  or  eight  years  after  owing  to  his 
being  absent  in  Zoutpansberg,  and  that  he  at  once  protested 
•gainst  it  He  certainly  took  advantage  of  the  Volksraad 
Besolution  of  the  2nd  June,  1882,  to  send  in  a  protest  against 
the  diajjram  of  Driefontein,  and  his  case  came  in  due  course 
before  the  Land  Commission  of  the  district  This  Commission 
made  a  report  which  is  annexed  to  the  plea,  and  which  awarded 
the  huid  in  dispute  to  the  defendant  The  report  was  published 
in  terms  of  Law  No.  4  of  1875,  and  no  appeal  was  lodged  against 
it  It  was  argued  on  behalf  of  the  plaintiffs  that  the  report 
was  not  a  decision  in  terms  of  that  Law,  but  with  this  con- 
tention we  cannot  agree.  It  was  clearly  intended  to  deal  with 
the  matter  in  terms  of  the  Law,  and  expressly  rejects  the 
diagram  of  Driefontein  so  far  as  it  encroached  on  the  land 
claimed  by  Dalmanutha. 

It  was  also  contended  that  the  Volksraad  Resolution  of 
Jone,  1882,  could  not  have  been  intended  to  refer  to  a  diagram 
which  had  been  passed  by  the  Surveyor-General  in  1870,  and 
bad  become  under  sec  8  of  Law  No.  5  of  that  year  an  unim- 
P^>^ble  document  There  is  considerable  force  in  the  argu- 
ment that  this  Volksraad  Resolution  could  hardly  have  been 
intended  to  reopen  every  disputed  transaction  with  reference 
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to  boundaries  which  had  taken  place  prior  to  that  date,  and 
which  had  been  settled  by  survey  and  perhaps  by  judgment, 
and  that  the  memorials  which  led  to  the  introduction  of  the 
Resolution  show  what  was  its  intended  scope  and  object,  namely, 
to  allow  owners  who  had  been  prejudiced  by  diagrams  framed 
during  the  British  occupation  to  have  the  question  decided  by 
a  land  commission  under  the  Republic  On  the  other  hand, 
the  language  of  the  Resolution  contains  no  qualification  what- 
ever. It  is  not  necessary  in  the  view  which  we  take  of  the 
matter  to  decide  upon  the  true  construction  of  this  Resolution. 

The  proceedings  of  the  Land  Commission  were  governed 
by  Law  No.  4  of  1875,  which  charges  such  commissions  with 
the  investigation  and  determination  of  all  questions  as  to  farms 
and  lands. 

Sec  24  of  the  Law  requires  notice  to  be  given  to  the  defend- 
ant; it  is  claimed  in  this  case  that  no  such  notice  was  given. 
Mr.  Bester,  at  the  time  the  registered  owner  of  the  farm,  resided 
in  Natalt  According  to  his  evidence  he  does  not  recollect  any 
notice  of  these  proceedings  being  sent^to  him,  and  is  of  opinion, 
as  seems,  probable,  that  he  would  have  remembered  receiving 
a  document  of  such  a  nature  It  is  dear  that  at  the  meeting 
of  the  Commission  no  one  refMresenting  Drief ontein  was  present, 
and  according  to  Mr.  Middel's  evidence  they  did  nothing  but 
proceed  to  the  beacons  of  Dalmanutha.  The  Report  of  the 
Commission  refers  to  Driefontein  as  the  property  of  the  estate 
of  the  late  Potgieter.  That  had  once  been  the  case,  but  in 
1879  Bester  had  received  transfer  froitf  the  estate,  and  though 
the  notice  of  the  decision  of  the  Land  Commission,  which  was 
published  in  terms  of  Law  No.  4  of  1875,  refers  to  Bester  as 
the  registered  owner,  the  words  of  the  report  are  certainly  an 
indication  that  special  notice  was  not  given  to  Bester  as  the 
registered  owner.  Moreover,  the  original  notice  which  the 
defendant  has  produced,  and  which  was  addressed  to  him, 
only  gave  him  eight  days  in  which  to  appear,  and  this  time 
would  have  been  too  short  in  the  case  of  Bester. 

Middel  states  that  about  a  month  prior  to  the  meeting  of 
the  Land  Commission  he  gave  Bester  privately  notice  of  the 
intended  proceedings,  but  we  think  that  in  this  his  memocy 
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ha»  played  him  false.  Bester  has  no  recollection  of  receiving 
any  sach  communication.  He  had  preserved  and  he  produced 
mnch  of  the  correspondence  which  he  had  with  Middel  in 
sabsequent  years  'with  reference  to  this  farm  and  to  the  ques- 
tion at  dispute  between  them.  It  seems  pirobaUe  that  if  he 
had  received  a  notice  of  the  meeting  of  the  Commission,  whether 
offidaDy  or  privately,  that  that  notice  would  still  be  amongst 
hk  papers,  and  the  tone  of  the  correspondence  seems  to  indicate 
that  there  was  some  doubt  in  Middel's  mind  as  to  the  validity 
of  the  proceedings  before  the  Commission.  We  have  therefore 
Gome  to  the  conclusion  that  no  notice  of  the  meeting  of  the 
Commission  to  consider  this  question  was  given  to  Bester.  It 
is  dear  that  this  notice  is  intended  to  take  the  place  of  a 
summons,  and  that  the  Land  Commission  is  regarded  in  the 
law  as  a  tribunal  closely  resembling  a  court 

It  was  maintained  that  the  only  remedy  was  to  appeal  against 
the  dedsion  of  the  Land  Commission ;  but  we  think  that  the 
authorities  are  quite  dear  that  where  legal  proceedings  are 
initiated  against  a  party,  and  he  is  not  dted  to  appear,  th^  are 
nnll  and  void ;  and  upon  proof  of  invalidity  the  decidon  may  be 
disregarded,  in  the  same  way  as  a  decision  given  without  juris- 
diction, without  the  necessity  of  a  formal  order  setting  it  adde 
(Yoet,  2, 4, 14,  and  66 ;  49, 8, 1,  and  3 ;  Oroenewegen,  ad  Cod.  2;  41 ; 
7,  54;  WiUia  v.  Cauvin,  4  N.LR.  98;  i2^  v.  StockweU,  [1903] 
T.S.  177 ;  BameU  &  Co.  v.  JJurmester  cfe  Co.,  [1903]  T,H.  30). 

We  condder,  therefore,  that  the  plaintiflb'  daim  cannot  be 
defeated  by  reason  of  the  Land  Commisdon's  decidon.  It  was 
eontended  on  the  one  dde  that  Law  No.  6  of  1870  made  Walker's 
diagram  of  Driefontein  an  unimpeachable  document,  and,  on  the 
oQier,  that  Middel  was  entitled  upon  the  authority  of  the  cases  of 
VNeVIl  V.  CoUmial  0.  M.  Co.  (2  S.A.R.  56)  and  Ve^vter  v.  Meyer 
and  de  Beer  (2  S.A.B.  70)  to  challenge  it,  because  according  to 
his  eridence  he  received  no  notice  of  the  survey  as  required  by 
Law  No.  3  of  1866,  see.  7.  But  it  is  not  necessary  to  determine 
which  contention  is  correct,  because  we  are  of  opinion  that  the 
diagram  is  ^per  se  substantially  correct  and  in  accordance  with 
the  original  inspection  report 

The  plaintifis  are  therefore  entitled  to  an  order  cancelling  the 
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diagram  of  the  Umn  Dabnanuiha  prepared  by  surreyor  Ander- 
son, in  ao  far  as  it  encroaches  on  and  overlaps  the  diagram  of  the 
farm  Driefontein  prepared  by  surveyor  Walker  in  Jane»  1869, 
and  declaring  them  entitled  to  the  portion  of  ground  which 
is  so  shown  to  encroach  on  their  property,  and  also  to  an  order 
ejecting- the  defendant  therefrom. 

The  pleadings  do  not  raise  the  question  how  far  the  defendant 
may  be  entitled  to  compensation  for  improvements  made  upon 
the  disputed  area,  and  this  judgment  will  of  course  be  without 
prejudice  to  any  daim  which  he  may  have  upon  that  account 

The  defendant  must  pay  the  costs. 

Plaintiffs'  Attomejrs :  Stegrmjunn,  EsteUnABoaa;  Defendant's 
Attorneys :  TindaU  &  Mortimer. 


INCORPORATED  LAW  SOCIETY  v.  TOTTEN- 
HAM AND  LONGINOTTO. 

1904.    April  II,  22.    Innes,  C.J.,  and  Solomon  and 
CUBLKWIS,  J. J. 

AUomty,  —  PromoUr  of  debt  eoOeeting  aBMcitUian. — Adveriinng. — 
Unpf^/essiofud  conduct. 

In  applications  by  the  Law  Society  imputing  improper  oondnct  to 
practitioners,  the  charge  should  be  formulated  with  particiilarity 
and  distinctness.  The  inquiry  should  be  restricted  to  such  charge^ 
and  the  respondent  should  not  be  asked  to  meet  a  point  not 
clearly  raised  upon  the  papers  before  the  Court 

The  question  of  advertising  by  attorneys  discussed. 

This  matter  came  before  the  Court  on  a  petition  in  which  the 
Law  Society  charged  the  respondents  with  unprofessional  con- 
duct and  conduct  contrary  to  the  dignities  and  duties  of  their 
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offiee,  aikd  pnyea  for  tach  order  againrt  them  as  the  OpiiH 
flhodd  deem  fit 

The  liete  aie  sufficiently  set  out  in  the  judgment 

Kent,  for  the  first  respondent,  took  the  preliminaiy  olgeetion 
that  the  Law  Sodety  had  not  made  dne  and  proper  inqniry  into 
the  ease  before  bringing  it  before  the  Ckmrt  The  applieanta. 
eoidd  not  ask  the  Oonrt  to  consider  the  charge  agunst  the 
tespondents  before  they  had  heard  the  explanations  the  latter 
had  to  oftr ;  this  the  society  had  refused  to  da  See  sec.  26  (rf 
ReglemerU  van  de  IngeUjfde  Orde  van  Proewrewn  Local  Laws, 
1892,  p.  V22 ;  Leeson  v.  Oensral  Council  of  Medical  JBducation 
(48  Gh.  D.  866);  Proclamation  Na  15  of  1902,  sec.  9 ;  Annual 
Practice,  1908,  pp.  686,  688. 

RuehUm,  for  the  second  respondent,  raised  the  same  objectioa 

Oreenlees,  for  the  applicants :  In  the  ease  quoted  the  Medical 
Coimcil  had  to  sit  in  a  judicial  capa^ty ;  the  Law  Society  does 
not  hold  a  judicial  inquiry^ 

Kent  and  BudUon  in  repty. 

The  Court  held  that  the  use  of  the  words  **  due  inquiry  "  in 
the  passage  quoted  did  not  throw  upon  the  Law  Society  the  duty 
of  holding  a  judicial  inquiry.  All  the  society  had  to  do' was  to 
make  such  inquiry  as  was  sufficient  to  enable  them  to  form  an  im- 
partial (^[linion  as  to  whether  there  was  a  pWiiid /ocia  case  i^^ 
the  respondents.  No  rules  existed  laying  down  the  procedure 
which  the  Law  Society  should  adopt  in  regard  to  such  investi- 
gations ;  but  it  was  desirable  that  they  should  frame  such  rules 
imder  their  statute,  so  that  practitioners  might  know  exactly 
what  steps  would  be  taken  when  theif^oonduct  was  to  be  inquired 
mta  In  the  absence  of  any  rule  to  that  effect  the  Court  could 
not  hold  that  in  every  instance  the  society  was  bound  to  sum- 
mon the  practitioner  before  them.  In  some  cases  it  would  be 
proper  and  even  necessary  for  the  respondent  to  appear  person^ 
ally  before  the  committee  of  the  society,  but  he  could  not  be  com- 
pelled to  do  so.  In  the  present  case  the  Law  Society  had  made 
hiqmiy;  they  had  written  to  the  respondents,  received  a  reply 
and  referred  the  matter  to  a  sub-committee,  and  the  latter  had 

T.P.    04—12 
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reported  in  terms  which  induced  the  majority  of  the  society  to- 
come  to  the  conclusion  that  a  primd  facie  case  had  been  made 
out.  That,  the  Court  held,  was  a  sufficient  compliance  with 
sec.  26  of  the  Reglenient. 

OreerUeea,  on  the  merits :  The  respondents  have  advertised  to 
work  for  half  the  tariff  charge.    That  is  unprofessional 

Kent :  There  is  nothing  in  English  law  to  prevent  a  practi- 
tioner from  advertising  to  work  for  half  the  usual  charge.  It  is 
not  unprofessional  to  be  paid  by  results;  see  Henderson  v. 
Merthyr  Tydfil  Urban  Diarict  Council  {[1900]  1  Q.B.  434); 
Anntud  Practice,  1903,  vol  2,  pp.  355,  569. 

Rvshton :  There  is  no  evidence  to  show  that  the  reqK)ndents 
were  promoters  or  privy  to  the  promotion  of  the  Rand  Debt 
Recovery  Association. 

OreeTilees,  in  reply :  It  is  illegal  for  an  attorney  to  fix  remu- 
neration according  to  results ;  see  Voet,  2, 14, 18. 
Cur.  adv.  vuU. 

Postea  (Af Til  22):— 

Innes,  C. J. :  The  charge  of  unprofessional  conduct  brought 
by  the  Law  Society  against  the  respondents  is  based  upon 
facts  which  may  be  summarised  as  follows  At  some  date 
between  March  and  November,  1903,  copies  of  what  purported 
to  be  the  prospectus  of  the  Rand  Debt  Recovery  Association 
were  circulated  at  Johannesburg.  The  objects  of  the  aasoda- 
tion  were  stated  to  be  the  collection  of  debts  due  to  members, 
and  the  supply  to  members  of  confidential  information  as  to 
the  financial  standing  of  their  customers.  Any  person  who 
agreed  to  the  stipulations  in  the  prospectus,  and  who  was 
willing  to  pay  an  annual  subscription  of  one  guinea  to  the 
funds  of  the  association,  could  become-  a  member.  The  advan- 
tages of  membership,  so  far  as  the  recovery  of  debts  was  con- 
cerned, were  described  in  glowing  terma  By  placing  such 
recovery  in  the  hands -of  the  secretary  of  the  association  the 
process,  while  attended  with  no  trouble  to  the  member,  would 
be  carried  through  at  the  minimum  of  expense.    "  A  well-known 
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and  snbstantial  firm  of  aoUdtors,"  being  entrusted  with  all  the 
work  of  the  association,  were  able  to  discharge  it  at  'very  tiuch 
below  the  ordinary  cost  No  charge  would  be  made  for  letters 
of  demand ;  the  member  would  under  no  circumstances  be  liable 
for  costs  between  attorney  and  client ;  and  in  the  event  of  an 
nnsacoessful  suit,  only  one-half  of  the  taxed  costs  would  be 
payable  by  him,  the  association  undertaking  all  responsibility 
for  the  costs  from  which  the  member  was  thus  to  be  relieved 
Finally,  the  solicitors  might  be  consulted  as  to  the  prospects 
of  action  at  all  times  free  of  charge.  In  return  for  these 
advantages  the  association  exacted  a  commission  of  5  per  cent. 
on  all  amounts  recovered.  The  **  well-known  and  substantial " 
8ol]cit(»8  referred  to  were  the  respondents,  who  were  at  that 
time  practising  in  partnership,  and  their  names  figured  promi- 
nently upon  the  prospectus. 

The  name  of  the  secretary  was  given  as  B.  Meade  Swift ; 
but  as  a  &ct  he  was  the  association,  and  the  so-called  pros- 
pectus was  merely  a  business  circular.  Swift  was  secretary 
to  nobody  but  himself,  and  he  in  fact  carried  on  a  debt  col- 
lecting agency  under  the  highnsounding  title  already  described 
In  December,  1904,  he  sold  a  share  in  the  venture  to  one 
Harris;  and  the  two  partners,  still  styling  themselves  secre- 
taries to  an  imaginary  association,  continued  to  carry  on  their 
own  bofflness,  and  to  collect  subscriptions  from  members  upon 
the  old  terms.  The  association  occupied  offices  in  a  building 
the  whole  of  which  was  leased  by  the  respondents,  and  the 
poet-offioe  box,  the  number  of  which  was  printed  upon  the 
prospectus^  was  the  box  of  Messrs.  Tottenham  and  Longinotto.. 

In  view  of  these  circumstances  the  Law  Society  not  un- 
ofttorally  decided  to  call  upon  the  solicitors  for  an  explanation, 
ttd  on  the  14th  December,  1908,  the  secretary  wrote  to  them 
'^  that  sense.  They  replied  at  once  that  they  would  see  the 
BecNtty,  and  on  the  following  day  Longinotto  proceeded  to 
Pretoria  and  saw  that  official,  and  also  the  president.  He 
gave  an  explanation  which  he  was  requested  to  reduce  to 
^niang  for  submission  to  the  society  at  its  next  meeting. 
^  he  did  in  the  form  of  a  letter  dated  the  iBth  December, 
^ddreiKd  to  the  secretary  of  the  society,  and  signed  by  the 
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respondents.  That  letter  denied  that  any  relation  existed  be- 
tween themselves  and  the  association  other  than  ihe  relation 
of  solicitor  and  client,  and  that  of  landlord  and  tenant  in 
respect  of  the  offices  used  by  the  latter.  Farther,  that  the 
association  had  two  months  before  given  notice  of  intention 
to  terminate  the  lease  of  its  offices  as.  from  the  1st  January, 
1904,  and  that  evidence  of  all  these  statements  was  at  the 
society's  disposal  If  any  point  seemed  to  require  further 
elucidation  the  respondents  were  willing  to  supply  it  This 
letter  was  considered  by  a  sub-committee,  who  reported  to  the 
council  of  the  society  on  the  20th  January;  and  the  council 
resolved  that  a  primd  facie  case  of  misconduct  had  been  estab- 
lished, and  that  the  matter  should  be  brought  to  the  notice 
of  t)ie  Court. 

The  petition  filed  by  the  chairman  on  behalf  of  the  society 
Ret  out  the  facts  to  which  attention  has  already  been  drawn, 
and  then  proceeded  to  state  that  the  council  considered  that 
t)ie  respondents  were  either  themselves  the  promoters  and 
members  of  the  association,  or  that  they  were  privy  to  its 
formation  and  cognisant  of  the  objects  for  which  it  was  estab- 
lished, and  it  concluded  with  a  general  prayer  that  the  Court 
would  make  such  order  as  it  deemed  fit 

It  was  pointed  out  in  IkLgg's  case  ([1908]  T.S.  588)  that 
when  a  charge  of  unprofessional  conduct  is  brought  by  the 
society  against  a  practitioner,  such  charge  should  be  distinctly 
formulated,  and  that  the  inquiry  ought  to  be  restricted  to 
that  charge.  This  rule  should  be  adhered  to  in  the  present 
case,  and  should  be  kept  in  view  in  all  future  proceedings 
of  a  similar  character.  Accusations  of  this  nature  are  of  the 
greatest  moment  to  the  professional  men  against  whcmi  they  are 
brought;  and  it  is  right  not  only  that  the  charge  should  be 
stated  with  particularity  and  distinctness,  but  that  the  practi- 
tioner, who  is  accused  should  not  be  asked  to  meet  any  point 
not  clearly  raised  upon  the  papers.  Should  any  matter  arise 
during  the  course  of  the  investigation  which  upon  the  face  of 
it  requires  explanation,  the  petition  might  be  amended,  and 
time  given  to  the  respondent  to  prepare  his  reply ;  or  the  Court, 
by  virtue  of  its  inherent  powers,  might  under  certain  dream- 
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stanees  deoiaiid  an  explanation.  Bat  in  every  inatanoe  the  ao- 
oued  person  sboold  be  given  full  opporttinity  to  know  the 
oatare  of  the  new  case  he  has  to  meet,  and  to  prepare  his  defence 
in  respect  of  it. 

The  petition  before  the  Court  formulates  one  charge,  and  only 
ona  It  is  alleged  that  the  respondents  were  either  themselves 
the  promoters  and  members  of  the  association,  or  that  they  were 
privy  to  its  forination.  In  other  words,  that  they  formed  or 
asristed  to  form  the  association  in  order  that  they  might,  under 
cover  of  its  name,  carry  on  or  benefit  by  the  carrying  on  of  busi- 
nen  which  they  could  only  undertake  or  share  in  openly  iamd 
professionally,  if  at  all. 

Hus  charge  cannot  be  supported  in  view  of  the  affidavits  and 
the  oral  testimony  of  both  respondenta  They  state  that  they 
never  had  any  interest  in  the  association  other  tlian  as  its  land- 
lords and  solicitors,  and  that  they  took  no  part  in  its  formation. 
It  also  appears  that  the  association  no  longer  rents  its  offices  from 
ibe  respondents  or  uses  their  post-office  box.  The  facts  certainly 
did  require  explanation ;  but  the  evidence  before  the  Court  exon- 
erates the  respondents,  and  it  follows  that  no  order  can  be  made 
on  the  petition. 

Other  questions  were  referred  to  during  the  hearing.    It  was 
pointed  out  that  the  terms  offered  by  the  association  to  its  mem- 
W  were  such  as  were  likely  to  lead  to  the  respondents  conduct- 
mg  the  cases  entrusted  to  them  on  a  system  of  payment  by 
resolts;  and,  in  any  event,  that  they  were  guilty  of  a  species  of 
advertiong  which  the  Court  should  interfere  to  prevent    Neither 
of  di68e  charges  was  formulated  in  the  petition,  and  to  make  any 
order  upon  them  would  therefore  be  impossible.    At  the  same  time, 
tbe  first  one  cannot  be  entirely  excluded  from  the  scope  of  the 
^^ry;  because  if  it  were  true  that  the  respondents  had  cou- 
nted to  accept  payment  only  by  results,  that  fact  might  be  an 
element  to  be  regarded  in  deciding  whether  or  not  they  had  any 
interest  in  the  association  other  than  the  interest  arising  from 
^g  its  solidtOTB.    The  circumstance  that  it  would  in  itself, 
^^  a  properly  formulated  charge,  give  ground  for  the  exercise 
of  the  Court's  disciplinary  powers,  is  no  reason  why,  even  upon 
the  present  frame  of  the  petition,  its  bearing  upon  the  points 
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raised  by  the  papers  as  they  stand  should  not  be  considered. 
During  the  course  of  the  hearing  both  respondents  gave  evidence 
upon  this  point ;  they  stated  that,  whether  the  cases  which  they 
conducted  terminated  successfully  or  not,  they  charged  and  were 
paid  the  fees  which  the  law  allowed,  and  that  they  had  entered 
into  no  agreement  not  to  charge  them.  And  they  offered  to  pro- 
duce their  books  for  the  inspection  of  the  Court  That  being  so,  it 
is  right  to  say  that  even  if  the  form  of  the  petition  permitted  an 
order  against  them  upon  this  question,  still  upon  the  evidence 
before  it  the  Ck>urt  would  not  be  justified  in  making  such  an 
order. 

The  argument  based  upon  an  allegation  of  improper  advertis-^ 
ihg  or  touting  for  work  could  under  no  circumstances  be  relevant 
to  the  charge  contained  in  the  petition.  Nor  is  it  desirable  to 
express  any  opinion  or  lay  down  any  general  rule  upon  the  point 
No  one  who  considers  it  a  matter  of  grave  importance  to  the 
public  that  the  standard  of  the  profession  of  an  attorney  should 
be  maintained  at  the  highest  possible  level,  and  that  its  business 
should  be  conducted  with  due  regard  to  the  dignity  and  respon- 
sibilities of  the  office,  can  behold  with  indifference  the  spectacle 
of  any  of  its  members  struggling  by  unworthy  means  to  secure 
work  which  would  not  otherwise  fall  to  their  share.  And  no 
a,^tomey,  mindful  of  the  traditions  and  etiquette  of  his  profession, 
would  indulge  in  such  a  practice.  But  to  determine  when  the 
Court  should  interfere,  and  to  lay  down  any  general  rule  in  the 
matter,  would  be  a  formidable  task.  The  subject  is  beset  with 
difficulties ;  and  in  the  majority  of  cases  it  must  be  left  to  the 
sense  of  honour  of  the  practitioner,  and  the  silent  though  weighty 
pressure  of  professional  opinion,  to  determine  his  line  of  conduct 
In  the  present  instance  the  question  does  not  arise  for  decision, 
and  the  object  of  these  remarks  is  not  to  express  any  opinion 
upon  it,  but  rather  to  guard  against  the  impression,  which  might . 
otherwise  be  conveyed,  that  under  no  circumstances  will  the 
Court  interfere  in  matters  of  this  nature.  A  reference  to  the 
Roman-Dutch  authorities  will  show  that  the  supervision  exercised 
by  the  courts  over  practitioners  was  very  general  and  very  search- 
ing. And  the  tendency  of  South  African  courta,  where  matters^ 
of  professional  conduct  are  not,  as  in  England,  largely  regulated 
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by  statnte,  has  been  to  follow  upon  these  linea    It  is  unnecessary 
to  say  more  than  that  upon  the  point 

There  remains  only  the  question  of  costa    Having  i*egard  to 
the  circumstances  disclosed  upon  the  papers,  the  matter  was  one 
which  the  society  was  justified  in  bringing  to  the  notice  of  the 
Court    And  the  fact  that  no  reply  was  sent  .to  the  respondents' 
letter  6f  the  18th  December,  though  unfortunate  and  regrettable, 
ought  not  to  entitle  them  to  their  costs  if  they  would  not  other- 
wise be  awarded.    Though  the  charge  in  this  case  has  been  re- 
batted,  the  Court  will  do  nothing  to  encourage  practitioners  to 
place  th^selves  in  positions  similar  to  that  which  the  respond- 
ents occupied,  and  which  Longinotto  still  occupie&     Where  a 
solicitor  works  for  a  client  like  the  association,  on  such  excep- 
tional terms,  and  where  that  client,  brought  into  intimate  and 
ahnost  daily  contact  with  the  solicitor,  is  under  engagement  to 
indemnify  its  members  against  half  the  costs  of  an  unsuccessful 
aition,  the  temptation  to  accept  payment  by  results  only  is 
enonnoua    And  the  Court  will  not  look  with  favour  on  such 
engagements,  even  though  in  a  particular  case  those  temptations 
may  have  been  resisted.    The  justice  of  the  case  will  be  met  by 
making  no  order  on  the  petition  and  no  order  as  to  costs. 

Applicants*  Attorneys :  Sees  Jk  Joubert ;  Respondents'  Attor- 
ney: M.  LicfUenetein. 
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1904.    March  18»  19,  and  April  25.    Innes,  C.J.,  and  Solomon 
and  Masox,  J.J. 

CofUraci, — Guarantee. — Falee  repreeeniaiion, — Exoepiio  Mi. 

In  order  to  saooessfuUy  resist  an  action  on  a  oontraet  induoed  by 
material  false  representation,  it  is  not  neoessarj  for  a  defendant 
to  prove  tUat  the  plaintiff  knew  at  the  time  when  the  ropresonta- 
ti<»i  was  made  that  it  was  false.  The  defendant  is  entitled  to 
sttooeed  if  he  can  establish  that  the  misrepresentation  of  the 
plaintiff  Was  a  material  one,  and  tliat  he  entered  into  the  con- 
tract on  the  faith  of  such  representation. 

This  was  an  action  for  the  recovery  of  the  sum  of  £1119, 
6a  ll|d.  from  the  defendant  as  co-aurety  in  a  certain  contract 
of  guarantee. 

The  facts,  so  far  as  they  are  material  to  the  question  decided, 
will  be  found  set  out  in  the  judgment 

As  the  defence  set  up  was  that  of  false  representation,  the 
onus  lay  on  the  defendant 

C  0.  Ward  (with  him  Saul  Solomon),  for  the  defendant : 
On  the  facts  there  was  misrepresentation.  The  false  repre- 
sentation was  material.  Misrepresentation  avoids  the  contract, 
and  the  defendant  may  recede  from  a  contract  induced  by  false 
representation ;  see  Stone  v.  Conipton  (5  Bing.  N.C.  142) ;  Davies 
V.  London  and  Provinciail  Insurance  Co.  (8  Ch.  D.  469); 
Redgrave  v.  Hurd  (20  Cli.  D.  1);  Stdlenboach  Manicipaliiy  v. 
Lindenberg  (3  Searle,  345).  If  we  are  entitled  to  relief  against 
the  bank,  we  may  plead  the  same  defence  against  the  co-sure- 
ties; see  Voet,  46,  1,  28,  and  30;  Qroenewegen,  de  Legibus 
Abrogatia,  ad  Cod.  8,  51,  11. 

Esaelen  (with  him  Morice),  for  the  plaintiff:  Misrepresenta- 
tion has  not  been  proved.  Even  if  proved,  the  false  represen- 
tation was  made  bond  fide. 


ynJOBN  T.  HILLISR.  SIS 

Moriee,  on  the  wme  aide :  The  false  repreeentation  if  proved 
was  not  material;  see  Kerr  on  Fraud,  p.  15.  It  is  only  in 
exceptional  cases  that  iiinocent  misrepresentation  gives  a  good 
ground  of  defence— for  instance,  when  it  is  material 

Ward,  in  reply :  Voet  (21,  1,  4)  discusses  the  question  of  an 
innocent  misrepresentation  inducing  the  purchaser  to  buy. 

Cut,  adv.  vuU. 

Postoa  (April  25):— 

The  judgment  of  the  Court  was  delivered  by 
Solomon,  J. :  The  plaintifF  and  the  defendant  in  this  case, 
together  with  one  Ferrar,  on  the  30th  October,  1897,  at  Durban, 
entered  into  a  written  agreement  of  guarantee  with  the  National 
Bsnk  of  the  South  African  Republic,  under  which  they  bound 
themselves  to  the  bank  as  sureties  and  co-principal  debtors  for 
an  overdraft  of  £3300  in  favour  of  one  Orice.  The  pliuntiff 
at  that  time  resided  at  Ert^rsdorp,  and  the  defendant,  Ferrar, 
and  Griee  aU  resided  at  Durban.  As  security  for  the  overdraft 
of  £3300.  the  bank  held  7000  preferent  diares  in  the  Natal 
Collieries  and  Durban  Cioaling  Station,  I^,  which  were  duly 
registered  in  Qrice's  name. 

On  the  same  day  on  which  the  guarantee  was  given,  and 

in  consideration  of  the  same,  a  written  agreement  was  signed 

by  Griee  on  the  one  hand,  and  the  plaintiff,  the  defendant,  and 

Fenar  on  the  other  hand,  whereby  they  entered*  into  a  joint- 

ventore  in  respect  of  the  said  shares  upon  terms  which  it  is 

unnecessary  to  set  out  in  detail.    At  the  time  the  diares  were 

believed  by  them  to  be  of  the  value  of  about  14e.,  and  were 

expected  to  rise,  and  consequently  the  plaintiff,  the  defendant, 

and  Ferrar  might  reasonably  have  expected  to  make  a  fair 

profit  oat  of  the  joint-venture  in  return  for  their  undertaking 

to  become  guarantors  to  the  bank  on  behalf  of  Orice.    The 

shaiee,  however,  instead  of  rising  gradually  fell  in  value,  and 

ultimately  became  worthless,  and  Griee  was  unable  to  meet 

bis  liabilities  to  the  bank,  which  on  the  31st  October,  1898, 

UKxmted  to  the  sum  of  £3317,  9b.  2d. 

Certain  payments  in  respect  of  GriceV  indebtedness  were 
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made  from  time  to  time  by  the  three  goarantors,  and  eventually 
the  bank  called  upon  the  plaintiff  as  one  of  the  sureties  and 
co-principal  debtors  to  pay  the  balance  still  owing  by  Grice. 
This  the  plaintiff  did  on  the  10th  September,  1902,  and  the 
bank  thereupon  gave  the  plaintiff  cession  of  action  against  the 
defendant  and  Ferrar.  '  The  present  action  is  brought  to  recover 
from  the  defendant  as  co-surety  the  sum  of  £1119,  5s.  ll|d.,  as 
his  share  of  the  loss  sustained  by  the  plaintiff  under  the  contract 
of  guarantee. 

The  claim  is  based  upon  three  grounds :  (1)  Upon  the  cession 
of  action  by  the  bank ;  (2)  upon  the  plaintifTs  right  to  a  pro 
raid  contribution  from  the  defendant  as  co-surety  and  co-prin- 
cipal debtor ;  and  (3)  upon  the  special  terms  of  the  agreement 
entered  into  between  Grice  and  his  sureties  of  even  date  with 
the  contract  of  guarantee.  In  the  view  which  we  take  of  the 
case  it  is  unnecessary  to  express  any  opinion  upon  the  third 
ground  of  action.  The  defence  to  the  claim  founded  upon  the 
guarantee  is  a  twofold  one,  viz.:  (1)  That  the  contract  of 
guarantee  was  induced  by  false  and  fraudulent  representations 
made  to  the  defendant  by  one  Reynolds,  at  that  time  the  mana- 
ger of  the  bank  at  Durban ;  and  (2)  that  immediately  upon  the 
discovery  of  the  falseness  of  the  representations  the  defendant 
repudiated  all  liability,  and  that  the  bank  accepted  the  repudia- 
tion and  released  him  from  all  liability;  and  it  is  further 
alleged  and  admitted  that  these  facts  were  communicated  by 
the  defendant  to  the  plaintiff  prior  to  the  10th  September, 
1902.  For  the  purpose  of  my  judgment  I  take  it  as  dear 
that  the  plaintiff  is  in  no  better  position  than  the  bank  would 
have  been  in  had  the  latter  been  the  plaintiff  in  the  action, 
and  that  consequently  any  defence  which  would  have  been 
available  against  the  bank  may  be  now  raised  against  the 
plaintiff. 

That  being  so,  I  proceed  to  discuss  in  the  first  place  the 
defence  which  relies  upon  the  ground  of  false  and  fraudulent 
representation.  Now  on  that  head  the  defendant's  case,  as  set 
out  in  his  plea,  is  based  upon  the  following  allegations  of  fact : 
(1)  That  in  September,  1897,  one  Reynolds,  the  manager  of  the 
said  bank  at  Durban,  acting  on  behalf  of  the  bank  and  also  on 
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behalf  of  Grioe,  falsely  and  fraudulently,  and  in  order  to  induce 
him  to  guarantee  Orice's  indebtedness  to  the  bank»  represented 
to  him  that  the  bank  held  7000  fully  .paid  preferent  shares  in  a 
eertain  colliery  company  carrying  a  guaranteed  dividend  for  two 
yean  of  7  per  cent,  that  the  said  shares  were  then  marketable 
at  14b.,  and  that  the  first  dividend  on  the  said  shares  was 
payable  in  June,  1898;  (2)  that  he  entered  into  the  guarantee 
Trying  upon  the  said  representations ;  and  (3)  that  the  repre- 
mktaiions  were  false,  inasmuch  as  the  shares  did  not  carry  a 
guaranteed  dividend,  nor  were  they  marketable  at  146.  a  share, 
nor  was  the  first  dividend  payable  in  June,  1898.    It  is  unneces- 
sary to  say  that  if  these  allegations  are  substantiated  the  defend- 
ant has  made  out  a  good  defence  to  the  action,  and  it  remains 
to  consider  to  what  extent  this  plea  has  been  established.    Now 
I  may  clear  the  ground  to  some  extent  by  observing,  in  the  first 
place,  that  the  charge  of  fraudulent  representation  was. unre- 
servedly withdrawn  at  the  trial,  and  that  it  was  frankly  admitted 
that  any  representations  that  may  have  been  made  by  Reynolds 
were  made  perfectly  boridjide.    In  the  second  place,  I  would  re- 
mark, without  discussing  the  evidence  on  these  points  in  detail, 
that  it  has  been  satisfactorily  proved  that  the  shares  in  question 
did  not  carry  any  guaranteed  dividend,  but  that  it  has  not  been 
proved  that  in  September,  1897,  the  sliares  were  not  marketable 
at  148.  per  share. 

The  defendant's  counsel,  however,  contended  that  in  law  the 
defendant  is  entitled  to  succeed  if  he  can  establish  the  following 
facts:  (1)  That  a  false  representation  was  made  to  him  by  Rey- 
nolds in  order  to  induce  him  to  enter  into  the  contract ;  (2)  that 
the  representation  was  a  material  one ;  and  (3)  that  he  entered 
into  the  contract  on  the  faith  of  the  representation.     In  my 
opinion  that  contention  is  a  sound  one,  and^  without  expressing 
any  opinion  as  to  what  the  position  would  have  been  if  the 
defendant  had  been  himself  bringing  an  action  for  damages,  I 
am  satisfied  that  hy  dur  law  as  well  as  by  the  English  law  the 
^  above  enumerated  would  constitute  a  good  defence  to  an 
action  upon  the  contract  of  guarantee.    Under  the  Roman  law  in 
such  circamstanoes  the  exceptio  deli  could  have  been  successfully 
pleaded  to  the  claim,  the  dulua  consisting  not  in  fraud  at  .the 
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initiation  of  the  contract,  bat  in  the  fact  that  it  is  against  good 
faith  tor  a  man  to  insist  apon  enforcing  a  contract  which  he  has 
secured  by  his  own  misrepresentation.  In  the  case  of  Redgrave 
V.  Hwrd  (20  CL  D.  1)' the  English  law  on  the  subject  was  stated 
by.Sir  Oeoroe  Jessil,  the  late  Master  of  the  Bolls,  in  the  follow- 
ing terms :  **  According  to  the  decision  of  courts  of  equity  it  was 
not  necessary,  in  order  to  set  aside  a  contract  obtained  by  material 
false  representation,  to  prove  that  the  party  who  obtained  it 
knew  at  the  time  when  the  representation  was  made  that  it  was 
false.  It  was  put  in  two  ways,  either  of  which  was  sufficient 
One  way  of  putting  the  case  was :  '  A  man  is  not  to  be  allowed 
to  get  a  benefit  from  a  statement  which  he  now  admits  to  be 
false.  He  is  not  to  be  allowed  to  say,  for  the  purpose  of  civil 
jurisdiction,  that  when  he  made  it  he  did  not  know  it  to  be 
false ;  he  ought  to  have  found  that  out  before  he  made  it'  The 
other  way  of  putting  it  was  this:  'Even  assuming  that  moral 
fraud  must  be  shown  in  order  to  set  aside  a  contract,  you  have 
it  where  a  man,  having  obtained  a  beneficial  contract  by  a  state- 
ment which  he  now  knows  to  be  false,  insists  upon  keeping  that 
contract  To  do  so  is  a  moral  delinquency;  no  man  ought  to 
seek  to  take  advantage  of  his  own  false  statements.'  The  rule  of 
equity  was  settled,  and  it  does  not  matter  on  which  of  the  two 
grounds  it  was  rested." 

There  is  thus  no  difficulty  as  regards  the  law  which  is  appli- 
cable to  the  case ;  the  real  difficulty  arises  upon  the  facta  [His 
lordship  reviewed  the  facts  at  great  length,  and  came  to  the 
conclusion  that  the  defendant  had  not  discharged  the  onus  which 
lay  upon  him  of  proving  misrepresentation  nor  in  proving  the 
release  by  the  bank.  Accordingly  judgment  was  given  for  the 
plaintiff  as  prayed  with  costa] 

Plaintiff's  Attorney:  C.  F.  Beyers;  Defendant's  Attorneys: 
Lunnon  d  Nixon. 
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JOFPE  V.  SALMON. 
1904.    AprU  25.    Innes,  CJ.,  and  Solomon,  J. 
Foreign  judgment — Ifagistraie'e  court. — Provisional  eenUnee, 

A  resident  magistFate  has  power  to  grant  judgment  on  a  foreign 
judgment  for  an  amount  within  his  ordinary  jurisdiction. 

Where  a  foreign  judgment  is  sued  upon,  the  courts  of  this  country 
will  not  inquire  into  the  merits  of  the  case  except  on  some  such 
ground  as  that  the  foreign  court  had  no  jurisdiction,  or  that 
the  defendant  was  never  served  with  the  process,  or  that  the 
judgment  was  fraudulently  obtained. 

A  «Mendant  in  an  action  founded  on  a  foreign  judgment  in  reqwot 
of  a  note  signed  by  him  may,  in  support  of  a  claim  in  reoonven* 
tion  'praying  for  a  declaration  as  to  the  state  of  the  accounts 
between  the  parties,  covering  a  series  of  transactions  of  which 
the  note  sued  upon  formed  part,  rely  upon  and  lead  evidence  of 
&cts  which  he  could  not  set  up  in  defence  to  the  action  on  the 
foreign  judgment. 

This  was  an  appeal  f rotn  a  decision  of  the  First  Civil  Magis- 
trate of  Johannesburg. 

The  facts,  so  far  as  material  to  the  questions  decided,  are  set 
oat  in  the  judgment. 

Qregorawdcif  for  the  appellant 

Mcbcfadyen,  for  the  respondent. 

Inneh,  C.J.:  The  questions  raised  by  this  appeal  present 

themselves  in  a  somewhat  confused  form.    The  confusion  arises 

not  from  the  nature  of  the  original  daim,' which  was  a  simple 

<me,  but  from  the  manner  in  which  that  claim  was  dealt  with 

in  the  court  below,  and  from   the  very  disjointed*  fashion  in 

which  the  evidence  in  that  court  was  recorded.    Tbe  action 

was  founded  upon  a  judgment  of  a  magistrate's  court  in  the 

Onnge  River  Colony.    The  Magistrate  of  Edenburg  in  November, 

1903,  gave  judgment  in  favour  of  Joffe,  against  Salmon,  for 

^>  Os.  6d.  with  interest  and  costs, .  the  liability  admittedly 
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matter.  This  decision  may  have  wide  results,  for  apparently 
the  same  procedure  has  been  followed  in  a  great  many  other 
cases.  But  that  is  a  thing  which  the  Court  cannot  remedy. 
The  appeal  will  be  allowed. 

Solomon,  J.,  delivered  a  concurring  judgment. 

Gregorowaki,  for  the  appellant :  As  this  was  a  private  prose- 
cution, I  submit  the  appellant  is  entitled  to  the  costs  of  the 
appeal. 

Innes,  C.J. :  We  think  the  justice  of  the  case  will  be  met 
by  no  order  as  to  costs. 

Appeal  accordingly  allowed ;  no  order  as  to  costs. 

Appellant's  Attorneys:  TiTidaU  &  Mortimer;  Respondent's 
Attorney :  C.  F.  Beyers. 


SHAKINOVSKY  v.  LAWSON  AND 
SMULOWITZ. 

1904.    April  26,  27.    Innes,  C.J.,  and  Solomon  and 
Wessels,  J.  J. 

Landlord  and  tenant. — Long  lease. —  Verbal  eale. — ProdanuUion  No.  8 

of  1902,  sees.  29  and  30. 
Purchase  and  sale. — Specific  performance. — Ajnendment  of  pleadings. 

— Alternative  daimfor  damages. —  Proof  of  damage. 

The  provisions  of  Proclamation  No.  8  of  1902  do  not  require  the  sale  of 
a  lease  in  longum  tempus  to  be  in  writing. 

Where  a  purchaser  sued  for  the  specific  performance  of  a  contract  of 
sale  with  no  alternative  claim  for  damages,  and  it  appeared  from 
the  evidence  that  the  seller  could  not  give  specific  performance,  as 
the  subject-matter  of  the  sale  had  subsequently  been  sold  to  a 
third  person  who  had  no  notice  of  the  previous  contract^  the  Court 
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this  country.    No  question  of  fraud  or  any  other  ground  which 
would  justify  the  Court  in  going  behind  a  judgment  pronounced 
by  a  competent  tribunal  in  another  jurisdiction  has  been  raised 
What  the  defendant  did,  and  what  he  was  allowed  to  do,  was  to 
set  up  a  plea  which  traversed  the  facts  already  adjudicated  upon 
by  the  oourt  in  the  Orange  River  Colony.    Now,  it  is  a  clear 
rule  of  law  that  when  a  oourt  in  a  foreign  jurisdiction  has  defi- 
nitely settled  a  question,  which  it  was  a  competent  tribunal  to 
decide,  the  courts  of  this  country  ¥rill  not  go  into  the  merits  of 
the  case,  except  on  certain  special  grounds — none  of  which  are 
alleged  in  the  present  proceedings.    An  instructive  case  upon  the 
point  is  The  Bank  of  Australasia  v.  Mas  (20  LJ.,  Q.B.  284).    A 
portion  of  the  headnote  reads  as  follows :  "  A  foreign  judgment 
is  examinable,  and  is  only  primA  facie  evidence  of  debt  here,  so 
&r  as  to  show  that  the  foreign  court  had  not  jurisdiction  on  the 
subject-matter  of  the  suit,  or  that  the  defendant  was  never  served 
with  process,  or  that  the  judgment  was  fraudulently  obtained ; 
but  is  conclusive  upon  the  defendant  so  far  as  to  prevent  him 
from  alleging  that  the  promises  upon  which  it  is  founded  were 
never  made,  or  were  obtained  by  fraud  of  the  plaintiff.    Any 
pleas  which  nught  have  been  pleaded  to  the  original  action  can- 
not be  pleaded  to  the  action  upon  the  judgment"    That  seems 
both  good  law  and  sound  sense.    The  principle  has  been  followed 
in  later  cases  also,  and  it  is  one  which  we  should  recognise.    It 
was  certainly  not'  followed  in  the  court  below.    The  magistrate, 
having  before  him  the  decision  of  a  competent  court  in  a  foreign 
3uri8diction,  which  was  not  attacked  upon  any  grounds  upon 
which  steps  might  be  taken  to  have  it  set  aside,  allowed  an 
inquiry  into  the  merits  which  the  foreign  tribunal  had  deter- 
mined. In  my  opinion  he  was  wrong.    All  he  could  do,  if  he 
decided  to  give  efiSdct  to  the  foreign  decree,  was  to  pronounce 
judgment  for  its  face  value.    As  to  the  claim  in  convention, 
fherefore,  the  magistrate's  order  should  be  altered  \fi  one  in 
lavour  of  the  plaintiff  for  £67,  Is;  6A 

But  the  magistrate  could  not  prevent  the  defendant  from 
^^g  any  cUim  in  reconvention  which  he  thought  he  could 
legally  bring  forward  facts  to  establish.  The  defendant  did  file 
a  claim  m  reconvention,  in  which  he  prayed  a  4l^laration  as  te- 
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the  true  state  of  the  aooonnts  between  The  parties,  and  demanded 
the  return  of  another  promiasory  note  held  by  the  plaintiff^  not 
being  the  one  saed  on.  He  relied  substantially  upon  the  same 
facts  which  had  been  put  forward  as  a  defence  to  the  claim  in 
convention.  Though  he  was  not  justified  in  using  those  facts  as 
a  defence  to  the  foreign  judgment,  there  was  nothing  to  prevent 
him  relying  upon  them  in  endeavouring  to  obtain  a  decision  of 
the  Court  in  regard  to  the  state  of  the  general  account  between 
the  parties.  It  becomes  necessary,  therefore,  to  consider  the 
daim  in  reconvention.  The  case  he  there  made  was  that,  taking 
into  consideration  the  note  sued  upon,  he  was  indebted  in  the 
sum  of  £54,  and  no  more,  in  respect  of  the  whole  transaction  out 
of  which  the  note  in  question  and  other  notes  had  originated. 
And  he  asked  from  the  Court  an  order  compelling  the  plaintiff  to 
hand  back  to  him  a  note  for  £49,  2s.  6d.,  being  the  fourth  in  a 
series  which  had  been  signed  in  connection  with  a  settlement  of 
accounts  between  the  partiea 

[The  Chief  Justice  then  reviewed  the  facts,  and  came  to  the 
conclusion  that  the  appeal  in  regard  to  the  claim  in  reconvention 
should  also  be  allowed,  and  that  on  the  evidence  before  him  the 
magistrate  should  have  granted  absolution  from  the  instance  on 
that  part  of  the  case.] 

Solomon,  J.,  concurred. 

The  judgment  in  the  court  below  was  accordingly  altered  into 
one  for  the  plaintiff,  with  costs  on  the  claim  in  convention,  and 
of  absolution  from  the  instance  with  costs  on  the  daim  in  recon- 
venUoiL    Appellant  to  have  his  costs  of  appeal 

Appellant's  Attorneys :  Roothdk  Wes^ds;  Respondent's  Attor- 
neys :  Macintoeh  &  Kennerley. 
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ISMAIL  AMOD  v.  PIETERSBURG 
MUNICIPALITY. 

1904.    April  25,  26.    ImtES,  CJ.,  and  Solomok,  J. 

5S^19(»,«06.45. 

S»  45  of  Ordinaiioe  Na  68  of  190S  provides  that  muiicipal  bye-Uws 
to  liAYe  tfa6  forbe  of  law  mast  be  submitted  txnt  the  approval  of  the 
lianteDaiit^venior,  and  if  approved  must  be  published  in  the 
OaaeU€,  Certain  model  lyye-laws  were  published  in  the  Odit^ie 
as  having  been  approved  of  by  the  Uentenant-Govemor  without 
reiorenoe  to  any  partioular  municipality,  and  it  was  notified  that 
they  would  be  applied  to  any 'municipality  which  might  desire 
to  adopt  them.  In  the  same  issue  of  the  OassMe  appeared  a 
notice  that  the  laeutenant-Oovenuw  had  been  pleased  to  approve 
of  the  adoption  by  the  P  municipality  of  these  bya-laws,  as  pub- 
lished under  the  former  notice.  The  bye-laws  were  only  referred 
to^  and  not  again  set  out  in  the  latter  notice.  Hdd,  that  such 
promulgation  by  reference  was  not  a  due  promulgation  dther 
under  sec.  45  of  the  Ordinance,  or  under  the  common  law,  and 
tha,t  the  lyye-laws  in  question  had  not  the  force  of  law  in  the 
.P  municipality. 

Appeal  from  the  Assistant  Resident  Magistrate  of  Pietersburg. 
The  appellant  was  charged  with  oontravening  sec  38  of 
chap.  4  of  the  Public  Health  Bye-laws  of  the  Pietersburg  muni- 
cipality.   An  objectioii  was  taken  at  the  trial  that  the  bye- 
hm%  had  not  been  duly  published,  and  therefore  had  not  the 
force  of  law.    It  appeared  that  model  Public  Health  Bye-laws 
had  been  published  in  the  OazetU  of  the  19th  February,  1904, 
for  the  information  and  guidance  gf  municipalities  generally, 
and  that  the  same  issue  of   the   Oazette  contained  a  notice 
stating  that  the  lieutenant-Govemor   had   approved   of  the 
adoption  of  these  bye-laws  by  the  Pietersburg  municipality. 
It  was  aduutC^  that  the  notice  by  the  municipality  adopting 
^1^«»  bye-law8  had  been  poeted  for  Hbe  time  required  l^  the 
Uw.  The  magistrate  ov\unroled   the  objection,  eonvicted   the. 
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aoctued,  and  sentenced  him  to  pay  a  fine  of  £4.    A|;auiflt  tliis 
decision  the  appellant  appealed. 

OrtgcTOVxHd,  for  the  appellant :  Sec.  45  of  Ordinance  No.  68 
of  1903  prescribes  the  mode  of  promulgating  manicipal  bye- 
laws.  The  bye-laws  in  question  were  published  as  model  bye- 
laws,  for  the  information  of  municipalities,  in  the  OazeUe  of 
the  19th  February,  1904  (Government  Notice  No.  192).  In  the 
same  issue  of  the  QazetU  appeared  another  notice  (No.  208),  which 
notified  that  these  bye-laws  had  been  adopted  by  the  Pieters- 
burg  municipality.  The  bye-laws  were  not  set  out  or  specified 
in  this  notice,  but  reference  was  merely  made  to  Government 
Notice  No.  192.  This  is  not  such  publication  as  was  contem- 
plated by  sec  45  of  the  Ordinance.  A  law  cannot  be  pro- 
mulgated by  reference.  The  Boman-Dutch  law  requires  strict 
compliance  with  the  formalities  of  the  promulgation  of  laws; 
see  van  Leeuwen,  1,  3,  14  (Eotz^'s  Translation,  vol.  1,  p.  31); 
Queen  v.  Jizvxi  (11  8.0.  387). 

Smuts,  for  the  respondent :  The  bye-laws  were  duly  posted 
in  Pietersburg,  and  then  transmitted  to  the  Ideutenant-Govemor 
for  his  approval.  After  this  approval  liad  been  given  publica- 
tion took  place  by  Government  Notice  No.  208.  Both  notices 
appeared  in  one  and  the  same  Gazette. 

[Solomon,  J. :  If  Notice  No.  208  had  appeared  in  a  subse-' 
quent  Gazette  to  that  in  which  Notice  No.  192  appeared,  do 
you  admit  that  the  promulgation  would  be  insufiicient  ?] 

I  do  not  admit  it,  but  that  would  be  a  more  difficult  case 
than  the  present  one.  Here  the  Gazette  is  one  document,  and 
both  notices  appear  therein.  Notice  No.  208  fulfils  two  func- 
tionis :  it  notifies  the  approval  of  the  Ideutenant-Govemor,  and 
it  incorporates  Notice  No.  192  by  reference  to  it  If  the  model 
bye-laws  had  been  added  to  the  Ordinance,  mere  notice  of  their 
adoption  by  any  municipality  would  have  been  sufficient  to  have 
given  them  the  force  of  law  in  that  municipality.  The  principle 
is  the  same  in  the  present  case. 

Gregorowski,  in  reply:  The  mpaei  bye-laws  as  published 
were  not  even  bind^lg  on  the  Lieutenant-Governor.  A  law 
cannot  be  published  before  it  is  in  foroe. 
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Innes,  C. J. :  The  appellant,  Ismail  Amod,  was  charged  before 
the  Assistant  Resident  Magistrate  of  Pietersbarg  with  contra- 
vening sec  33,  chap.  4,  of  the  Public  Health  Bye-laws  of  the 
municipality,  in  that  he  failed  to  keep  his  premises  in  a  proper 
sanitary  condition.  He  was  convicted  and  fined,  and  against 
that  eonviction  he  now  appeala. 

No  point  is  made  upon  the  merits,  and  the  appeal  is  based  on 
the  ground  that  the  regulations  which  the  appellant  was  oon- 
vieted  of  contravening  were  not  valid  at  the  date  of  the  alleged 
ocmtravention,*  because  they  had  not  been  duly  promulgated  in 
terms  of  sec.  45  of  Ordinance  No.  58  of  1903.    This  raises  a 
question  of  some  importance.    Sec  42  of  the  Ordinance  provides 
tbai  municipalities  may  frame  bye-laws  and  regulations  on  oer- 
tam  subjects.    The  43rd  section  then  enacts  that  no  bye-law 
shall  be  made  or  amended  unless  a  copy  of  the  regulation  or 
amendment  proposed  has  been  lodged,  for  the  inspection  of  the 
ratepayers  and  the  public,  at  the  municipal  offices,  and  unless  diie 
notice  thereof  has  been  given  in  a  newspaper  circulating  in  the 
locality.    Then  follow  the  words  of  sec  45 :  "  After  any  bye-law 
has  been  passed  by  the  Council,  it  shall  be  submitted  for  the 
approval  of  the  Lieutenant-Governor,  and  if  approved  it  shall  be 
published  in  the  Oaaette,  and  thereupon  such  bye-law  shall  have 
the  force  of  law  in  the  municipality."    That  is  the  procedure 
which  must  be  followed    After  the  ratepayers  and  the  public 
have  had  full  opportunity  of  inspecting  the  bye-laws  whi<m  it  is 
proposed  to  adopt,  such  bye-laws  must  be  submitted  for  approval. 
It  4hen  becomes  the  duty  of  the  lieutenant-Qovemor  to  exercise 
an  independent  judgment  with  regard  to  each  set  of  bye-laws  so 
submitted.    If  he  approves  of  them,  then  in  terms  of  the  sec- 
tion which  I  have  quoted  their  due  publication  or  promulgation 
it  neoessary  before  they  can  have  the  force  of  law.     Even  if 
the  statute  had  contained  no  such  provision,  the  common  law 
wodd  have,  required  some  publication  of  such  bye-laws.    By  the 
Boman<Dutch  law,  as  indeed  by  any  civilised  system  of  juris- 
pradenoe,  a  law  before  it  can  take  effect,  requires  to  be  pro- 
molgated.    The  expression  of  the  will  of  the  legislative  authority 
does  not  acquire  the  force  of  law  unless  and  until  it  has  been 
promulgated  in  due  form  4ot  the  inf ormiltion  of  those  whom 
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it  is  to  affect  Sec  45  of  the  Mimicipai-  Corporations  Ordinance 
simply  gives  effect  to  this  general  principle  of  the  common 
law. 

Monidpal  bye-laws  only  operate  within  local  limits,  and  they 
most  be  promolgated  in  respect  of,  and  in  relation  to,  those  limits. 
The  mere  fact  that  they  are  printed  in  the  Gazette  (which  cir- 
culates in  the  country  generally)  as  model  bye-laws  can  have  no 
legal  effect  so  far  as  promulgation  is  concerned.  Publication  in 
the  Oazette  in  order  to  comply  with  the  section  must,  in  my 
opinion,  on  the  face  of  it  be  a  publication  of  the  bye-laws  as  the 
bye-laws  of  the  particular  locality  where  they  are  intended  to 
operate.  Has  there  been  such  promulgation  in  the  present 
instance  ?  Two  Government  Notices  are  relied  on.  The  first 
one.  No.  192,  dated  the  I6th  February,  1904,  was  in  these  terms : 
*'  It  is  hereby  notified  for  general  information  that  the  following 
Public  Health  Bye-laws  have  received  the  approval  of  His  Excel- 
lency the  lieiitenant-Qovemor,  and  will  be  applied  to  any  muni- 
cipality which  may  desire  to  adopt  them."  It  is  not  necessary 
for  the  purposes  of  this  appeal  to  express  a  final  opinion  as  to 
what  the  legal  effect  of  this  notice  wa&  It  is  doubtful  whether 
the  Ordinance  intended  to  impose  upon  theLieutenant-Qovemor 
any  duty,  or  to  confer  upon  him  any  power  to  approve  in  ad- 
vance of  bye-laws  not  adopted  by  any  particular  municipality. 
It  may  well  be  desirable  that  a  certain  number  of  identical  bye- 
laws  should  be  adopted  by  the  various  municipalities,  and  it  may 
be  useful  to  print  and  circulate  a  model  set  for  the  guidance  of 
loc^  authorities  generally ;  but  the  approval  in  general  terms  of 
such  model  regulations  would  hardly  seem  to  be  that  exerdse  of 
the  discretion  of  the  Lieutenant-Qovernor  which  the  legislature 
contemplated.  But  however  that  may  be,  it  is  dear  that  the 
mere  printing  in  the  Oazette  of  such  approved  model  bye-laws 
cannot  have  the  effect  of  promulgating  them  for  any  particular 
locality.  After  all,  the  framing  and  promulgation  of  bye-laws 
is  a  form  of  legislation,  and  the  requirements  for  due  legislation 
and  the  safeguards  which  surround  it  should  be  strictly  observed.-" 

I  now  come  to  the  se^cond  notice  (No.  208X  which  is  dated 
the  12th  February,  1904,  and  is  in  the  following  terms:  "It 
is  hereby  notified  for  general  information  that  His  Exoelleney 
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the  lieuteDAnt-Govemor  has  been  pleased  to  approve  of  the 
adoption  by  the  mnnicipality  of  Fietenbnrg  of  the  PuUio 
Health  Bye-laws  paUished  under  Qovernment  Notice  Na  192 
of  1904.  His  Ezoellency  has  been  farther  pleased  to  direct 
ttiat  the  date  on  which  the  provisions  of  sec  13  of  chap.  6  of 
these  bye-laws  will  come  into  force  shall  be  the  1st  day  of 
Hay,  1901.'*  Here  again  there  is  no  publication  of  the  bye- 
laws  for  the  mnnicipality  of  Pietersbarg  as  mich«  There  is  an 
intimation  that  certain  bye-laws  previously  published  for  general 
information  have  been  adopted  by»  and  will  be  the  bye-laws 
of,  the  municipality  of  Pietersbarg.  But  the  bye-laws  are  not 
published  with  the  notica  Beading  the  two  notices  together 
it  is  argued  that  they  constitute  a  due  promulgation  by  refer- 
eoee.  But  is  that  sufficient  ?  In  this  particular  case  it  happens 
that  they  both  appear  in  the  same  issue  of  the  Oazette;  but 
that  is  an  accident  The  principle  would  be  the  same  if  refer- 
ence had  been  made  to  a  prior  publication  in  the  Oazette  of 
many  months  back.  I  cannot  come  to  the  ccmdusion  that  pub- 
lication by  mere  reference  is  such  publication  as  the  law  requires. 
The  same  principle  applies  to  the  promulgation  of  bye-laws  as 
to  the  promulgation  of  statutea  Supposing  a  draft  law  were 
published,  before  introdijction  into  the  legislature,  in  the  Oazette^ 
and  that  it  passed  through  its  various  stages  without  any  altera- 
tion whatever,  would  it  be  possible  for  the  Lieutenant-Governor 
to  promulgate  it  by  notifying  that  a  new  law  had  been  passed, 
the  terms  of  which  were  identical  with  the  draft  law  pub- 
lished in  the  Oaaette,  say,  six  months  previously  ?  Surely  not 
Similarly,  bye-laws  for  one  municipality  might  be  promulgated 
by  mere  reference -to  those  of  another.  It  is  dear  that  such 
a  oourse  would  not  give  to  the  people  to  be  affected  by  the 
legislation  that  due  and  convenient  notice  of  its  provisions 
which  the  law  requires. 

In  my  opinion  there  has  been  no  due  promulgation  of  these 
bye-laws,  and  on  that  ground  the  appeal  must  be  allowed  I 
regret  to  have  to  come  to  this  oondusion,  because  the  appellant 
has  contravened  a  very  useful  provision  for  the  protection  of 
the  public  health.  But  proper  steps  were  not  taken  to  legalise 
that  provision,  and  the  Court  has  therefore  no  option  in  the 
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matter.  This  decision  may  have  wide  results,  for  apparently 
the  same  procedure  has  been  followed  in  a  great  many  other 
cases.  But  that  is  a  thing  which  the  Court  cannot  remedy. 
The  appeal  will  be  allowed. 

Solomon,  J.,  delivered  a  concurring  judgment. 

GregoTowski,  for  the  appellant :  As  this  was  a  private  prose- 
cution, I  submit  the  appellant  is  entitled  to  the  costs  of  the 
appeal. 

Innes,  C.J. :  We  think  the  justice  of  the  case  will  be  met 
by  no  order  as  to  costs. 

Appeal  accordingly  allowed ;  no  order  as  to  costs. 

Appellant's  Attorneys:  TindaU  &  Mortimer;  Respondent's 
Attorney :  C  F.  Beyers. 


-♦► 


SHAKINOVSKY  v.  LAWSON  AND 
SMULOWITZ. 

1904.    April  26,  27.    Innes,  C.J.,  and  Solomon  and 
Wessels,  J.  J. 

Landlord  and  tenant. — Lang  lease, —  Verbal  tale. — Prodamatian  No.  8 

of  1902,  8PX8.  29  anc?  30. 
Purchase  and  sale. — Specific  performance. — Amendment  of  pleadings. 

— Alternative  claim  for  damages. —  Proof  of  damage. 

The  provisions  of  Proclamation  No.  8  of  1902  do  not  require  the  sale  of 
a  lease  in  longum  tempus  to  be  in  writing. 

Where  a  purchaser  sued  for  the  specific  performance  of  a  contract  of 
sale  with  no  alternative  claim  for  damages,  and  it  appeared  from 
the  evidence  that  the  seller  could  not  give  specific  performance,  as 
the  subject-matter  of  the  sale  had  subsequentiy  been  sold  to  a 
third  person  who  had  no  notice  of  the  previous  contract^  the  Court 
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•Uowed  the  plaintiff  to  amend  ^is  declaration  by  inaerting  an 
altmiatiye  claim  for  damages. 
Where  the  Court  thinks  it  right  to  grant  an  abflolute  order  for  specific 
performance,  it  will  not  make  an  alternative  order  for  damages, 
but  will  enforce  obedience  to  its  decree  by  proceedings  for  con- 
tempt if  necessary.  Where,  however,  damages  are  to  be  given  in 
the  alternative  they  should  be  as  clearly  proved  by  the  plaintiff 
as  any  other  fact  of  his  case. 

Action  for  cancellation  of  a  certain  sale  between  the  first  and 
second  defendant  and  for  damages. 

The  declaration  set  out  that  on  the  13th  November,  1903,  the 
first  defendant  had  offered  in  writing  to  sell  to  the  plaintiff 
his  shop  and  business  situated  on  the  farm  Rietfontein,  district 
Pretoria,  with  the  buildings,  &c.,  thereon,  including  the  lease  of 
the  ground  for  thirty  years,  for  the  sum  of  £400 — ^£250  to  be  paid 
on  the  day  of  sale  and  transfer  of  the  lease,  and  the  balance  seven 
months  after  the  date  of  sale ;  also  all  the  stock  on  hand  for  £100 ; 
that  the  plaintiff  duly  accepted  this  offer,  and  called  upon  the  first 
defendant  to  transfer  the  lease  and  give  delivery  of  the  other 
articles  .in  terms  of  the  offer  against  payment  of  the  sum  of  £250 
cash,  and  further  payments  in  terms  of  the  offer,  and  the  defendant 
declared  his  readiness  so  to  do ;  that  thereafter  the  first  defendant 
wrongfully  refused  to  complete  the  sale,  but  sold  and  transferred 
the  lease  and  other  assets  to  the  second  defendant;  that  the 
second  defendaiit  at  the  time  of  the  sale  to  himself  was  well 
aware  of  plaintiff^s  rights,  and  had  due  notice  that  the  plaintiff 
had  already  bought  and  was  entitled  to  receive  transfer  of  the 
lease  and  other  assets,  and  acted  wrongfully  and  in  breach  of 
plaintiff's  rights,  whereby  the  plaintiff  had  sustained  damages  in 
the  sum  of  £600.  The  plaintiff  tendered  the  stipulated  purchase- 
price,  and  claimed  against  the  defendants  in  solidum  cancellation 
of  the  sale  between  the  first  and  second  defendants,  and  that  the 
defendants  be  ordered  to  transfer  to  the  plaintiff  the  lease  and 
other  articles,  and  pay  the  sum  of  £600  as  and  for  damages. 

The  defendants  admitted  the  written  offer  to  plaintiff,  but 
denied  the  acceptance  thereof.  They  admitted  the  sale  by  the 
first  to  the  second  defendant,  but  denied  the  other  allegations 
in  the  declaration.    They  pleaded  that  the  offer  had,  before 
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any  acceptance  thereof  by  the  plaintiff,  been  revoked  and  with- 
drawn by  the  first  defendant,  and  notice  of  revocation  given  to 
the  plaintiff;  or,  in  the  alternative,  that  the  offer  was  not  ac- 
cepted by  the  plaintiff  within  a  reasonable  time,  and  had  lapsed 
and  become  null  and  void  before  any  acceptance  thereof  l^  the 
plaintiff. 

On  these  pleas  issue  was  joined. 

The  facts  in  so  far  as  material  to  this  report  appear  suffi- 
ciently from  the  judgment 

At  the  conclusion  of  the  evidence,  after  some  argument  cm 
the  question  of  notice  to  the  second  defendant, 

Oregorowski,  for  the  plaintiff,  applied  for  an  amendment  of 
the  declaration  by  inserting  an  alternative  claim  for  £600  for 
damages  failing  specific  performance  by  the  first  defendant 

Sviuta,  for  the  first  defendant,  objected  to  the  amendment 
The  plaintiff  has  elected  to  sue  for  specific  performance,  and 
for  that  only.  He  cannot  now,  when  he  finds  it  impossible  to 
obtain  specific  performance,  change  his  position  and  claim 
damages;  see  Alexander  v.  Artnstrong  (Buch.  1879,  p.  23^)» 
The  action  is  framed  on  special  lines,  and  the  plaintiff  must 
abide  by  the  form  of  action  chosen. 

The  Court  allowed  the  amendment 

Smuts,  for  the  first  defendant :  There  was  no  acceptance  of 
the  option.  The  offer  was  to  sell  a  lease  in  longum  tempus, 
and  a  mere  verbal  acceptance  is  not  suflicient  Transfer  duty 
is  payable  on  the  sale  of  a  long  lease,  and  it  would  be  a  strange 
anomaly  if  the  sale  of  such  a  lease  could  be  effected  verbally. 
It  has  already  been  laid  down  that  a  long  lease  is  virtually 
an  alienation,  and  is  therefore  fixed  property.  Sec  29  (2)  of 
Proclamation  No.  8  of  1902  shows  that  the  legislature  intended 
the  cession  of  a  long  lease  to  be  notarial ;  it  has  to  be  notarial 
to  be  registered.  There  should  be  no  differentiation  between 
the  sale  and  the  cession  of  a  long  lease. 

Further,  the  acceptance  was  at  variance  with  the  offer. 
There  was  substantially  a  new  agreement  on  which  the  action 
ought  to  have  been  brought  This  new  agreement  differs  from 
the  original  offer  in  several  respects. 
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With  r^ard  to  the  todtemative  cUuin,  the  damages  awarded 
moflt  be  id  quod  irUei'wt;  see  Voet,  19,  1,  14.  The  plaintiff 
has  proved  no  damages,  and  the  Court  ought  therefore  to  give 
absolutioii  from  the  instance ;  see  Weber  v.  Afrikander  O.M.  Co. 
(16  C.LJ.  128)  and  Edwards  v.  Hyde  ([1903]  T.S.  381). 

de  Wet,  for  the  second  defendant,  was  not  called  upon. 

Oregorawski,  in-reply :  The  plaintiff  has  stated  that  he  has 
suffered  damage  to  the  extent  of  £600,  and  this  has  not  been 
contradicted. 

Innes,  C.J.:   On  the  13th  November,  1903,  the  defendant 
Lawson  granted  to  the  plaintiff  Shakinovsky  the  option  t6 
purchase  the  lease  of  a  portion  of  the  farm  Rietfontein,  certain 
goods,  buildings,  and  stock  which  were  on  the  property,  and  the 
goodwill  of  the  defendant's  business  there.    The  lease  was  for 
thirty  years  at  £25  per  annum.    The  option  price  was  £400,  and 
it  was  provided  that  the  stock-in-trade  should  be  taken  over  at 
a  valuation  of  £100.    The  option  was  in  writing,  and  the  plaintiff 
alleges  that  when  he  exerdsed  it  and  wished  to  have  it  performed 
the  defendant  Lawson  refused  to  complete  the  contract,  and  as  a 
fact  resold  the  same  things  to  the  second  defendant    The  plain- 
tiff daims  specific  performance  of  his  contract,  an  order  Cancel- 
ling the  sale  to  ttie  second  defendant,  and  £600  damages,  or  in 
the  alternative,  failing  specific  performance,  £600  damages.    The 
plaintiff  accepted  the  option  verbally,  and  Mr.  Smuts  contended 
that  a  mere  verbal  acceptance  was  insufficient  to  constitutiB  -a 
contract;  that  the  acceptance  must  be  in  writing.    His  conten- 
tion was  based  upon  two  grounds :  first,  because  transfer  duty 
was  payable  on  the  cession  of  the  lease  under  the  provisions  of 
Proclamation  No.  8  of  1902;  and,  second,  because  the  cession 
could  not  be  registered  as  required  by  law  unless  it  was  written, 
and  therefore  the  contract  of  sale  ought  also  to  be  in  writing. 
I  cannot  agree.    The  mere  fact  that  transfer  duty  is  payable  on 
a  lease  or  cession  of  a  lease  does  not  render  it  necessary  that  the 
ccmtract  of  sale  which  gave  rise  to  the  cession -should  itself  be  .in 
writing.    According  to  Law  No.*  20  of  1896  a  lease  could  be 
verbally  bought  and  sold,  but  transfer  duty  was  payable  on  the 
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cession  when  it  came  to  be  registered.  The  cession  is  only  the 
carrying  out  of  the  undertaking  of  the  seller ;  the  actual  contract 
between  jAie  parties  is  quite  a  different  thing,  and  there  is  nothing 
to  prevent  its  being  verbal.  Then  as  to  the  second  ground  the 
law  is  also  clear.  According  to  sec.  2  of  Proclamation  No.  8  of 
1902  a  lease  is  not  fixed  property ;  only  sales  of  fixed  pcoperty 
need  be  in  writing,  and  therefore  the  sale  of  a  lease  is  valid  even 
though  not  written.  But  when  the  sale  comes  to  be  carried  out, 
the  cession  of  the  lease  must  be  registered,  and  for  that  purpose 
would  have  to  be  reduced  to  writing.  But  the  actual  agreement 
of  sale  may  be  verbal.  In  my  opinion,  therefore,  it  is  sufficient 
Nfor  the  plaintiff's  case  to  prove  that  there  was  a  verbal  acceptance 
of  the  option. 

Now  what  are  the  facts  ?  [His  lordship  reviewed  the  evidence, 
and  came  io  the  conclusion  that  there  had  been  a  verbal  accept- 
ance by  the  plaintiff  of  the  written  offer  at  the  King's  Boarding 
House  on  the  25th  November,  1903.]  As  to  Mr.  Smuts*  conten- 
tion that  the  contract  as*  concluded  differed  from  the  terms  of 
the  original  offer  as  contained  in  the  option,  it  is  clear  that  the 
parties  intended  that  the  contract  should  be  substantially  un- 
changed, and  the  slight  variation  there  was,  was  made  at  the 
suggestion  of  Mr.  Pienaar.  I  do  not  think  that  the  contention  I 
have  referred  to  is  borne  out  by  the  facts.  Nor  is  there  anything 
to  shqw  that  the  verbal  acceptance  was  conditioned  on  the  contract 
being  reduced  to  wilting.  The  parties  had  agreed  to  the  contract 
at  the  King's  Boarding  House,  and  they  went  to  Mr.  Pienaar's 
office  merely  to  have  what  they  had  agreed  upon  written  out. 

The  plaintiff  has,  therefore,  made  out  his  cose,  and  is  entitled 
to  some  relief.  The  question  then  arises  as  to  what  form  the 
relief  should  take.  He  originally  claimed  specific  performance 
only  with  no  alternative  of  damages,  but  was  allowed  to  amend 
the  declaration  by  inserting  an  alternative  claim.  Now  a  plaintiff 
has  always  the  right  to  claim  specific  performance  of  a  contract 
which  the  defendant  has  refused  to  carry  out,  but  it  is  in  the 
discretion  of  the  Court  either  to  grant  such  an  order  or  not.  It 
will  certainly  not  decree  specific  performance  where  the  subject- 
matter  of  a  contract  has  been  disposed  of  to  a  bond  fide  purchaser, 
or  where  it  is  impossible  for  specific  performance  to  be  effected ; 
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in  sach  cases  it  will  allow  an  alternative  of  dainage&  Where, 
however,  the  Court  decides  to  order  specific  performance  absolutely, 
it  will  compel  obedience  to  its  decree  by  proceedings  in  the  nature 
of  a  committal  for  contempt  In  deciding  whether  we  should 
order  specific  performance  absolutely  in  this  case,  we  must  have 
regard  to  the  position  of  the  second  defendant,  Smulowitz, 
whether  he  knew  of  the  first  sale  and  knew  that  he  was  assisting 
in  breaking  a  binding  contract  Lawson's  evidence  on  the  point 
is  not  dear,  and  altogether  there  is  no  satisfactory  proof  that 
Smulowitz  did  know  of  the  existence  of  the  first  contract  The 
Court,  therefore,  cannot  grant  an  absolute  order  for  specific 
performance,  and  the  plaintiff  will  have  to  be  content  with  an 
alternative  of  id  quod  intered,  that  is,  the  payment  to  him  of  any 
damage  actually  sustained. 

This  brings  us  to  another  difficulty.  Heavy  damages  have 
been  claimed  in  this  case,  but  the  evidence  adduced  on  that  point 
has  been  of  the  most  meagre  description.  It  should  be  remem- 
bered that  damages  must  be  as  clearly  proved  as  any  other  fact 
in  the  case.  Some  damages  have  been  proved  to  have  been 
ragtained,  but  the  evidence  as  to  the  exact  amount  is  unsatis- 
factory. We  think  that  we  should  not  be  justified  in  assessing 
them  at  a  greater  sum  than  £50.  If  the  amount  is  inadequate, 
that  result  will  be  due  to  the  lack  of  definite  evidence  on  behalf 
of  the  plaintiff.  The  Ck)urt  will  order  specific  performance  as 
against  Lawson,  but  with  an  alternative  of  damages  in  the  sum 
of  £50  and  coets.  The  plaintiff  must  pay  the  costs  of  the  second 
drfendant 

Solomon  and  Wessels,  J.J.,  concurred. 

PlamtiiTs  Attorney :  C.  F.  Beyers ;  Defendants'  Attorney : 
JH.  L  FifuUay. 
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DE  WET  V.  BRINK  AND  STEYN. 

1904.    April  19,  29.    Innes,  C.J.,  and  Wbbssls  and 
CUBLEWIS,  J.  J. 

WUL-r^-CodicU.—Interpretaiion. 

The  plaidtiff  and  his  wife  eicecated  a  mntaal  will,  whereby  the  survivor 
was  appointed  sole  heir.  Thereafter,  on  the  same  day  and  before 
tine  same  witnesses^  they  mi^e  a  oodicU  which  provided  that»  as 
up  to  that  ^e  no  ehildren  had  been  bom  of  their  marriagei  the 
defendants,  who  w«re  their  adopted  children,  should  be  their  sole 
heirs  in  the  following  manner:  At  the  death  of  the  first-dyin^ 
each  of  the  defendants  should  inherit  £100  from  the  joint  estate^ 
after  which  the  survivor  should  then  remain  in  undisturbed  poa- 
session  of  the  remaining  assets  of  the  estate  during  his  lifetime^ 
and  also  should  have  the  right  of  disposing  freely  of  his  proper^ 
.  to  be  left  after  death  as^  might  deem  fit  In  case  both  testators 
should  die  without  leaving  another  testament^  the  two  defendants 
should  become  }awful  heirs  of  the  whole  estate  left  by  the  testa- 
tors, whether  already  in  possession  or  in  expectancy,  to  the  exclu- 
sion of  all  other  rdations.  At  the  eventual  birth  of  children 
from  the  existing  marriage  the  testators  desired  that  the  defend- 
ants should  inherit  oat  of  the  estate  each  at  least  the  sum  of 
£100,  which  was  to  be  paid  out  to  them  at  the  death  of  the  first- 
dying.  Thereafter  the  wife  died  leaving  no  children.  The  plain- 
tLff-  contended  that  he  was  entitled  uhder'the  codicil,  while  adiating 
his  late  wife's  inheritance,  to  dispose  either  by  will  pr  inter  vivot 
of  the  balance  of  the  joint  estate  after  payment  of  the  £100 
bequeathed  to  each  qi  the  defendants.  The  latter,  on  the  other 
hand,  contended  tiiat  the  plaintiff  was  only  entitled  to  the  usu- 
fruct of  the  balance,  and  could  not  dispose  either  by  will  or  inter 
viffOi  of  the  said  balance,  but  that  at  his  death  they  would  be 

.en^tled  to  succeed  to  the  same ;  or^  in  the  alternative,  that  if  the 
plaintiff  could  dispose  of  his  own  share  of  the  balance,  he  was  only 
entitled  to  the  usufruct  of  his  late  wife's  share  thereof  and  that  at 
hi4  death  the  defendants  would  succeed  to  her  share.  Edd^  that 
as  the  will  and  the  codicil  were  made  on  the  same  day  and  before 
the  same  .witnesses,  the  presunlption  was  that  the  two  documents 
were  intended  to  be  read  together,  and  not  that  the  codicil  was 
meant  to  revoke  the  wfll.     Beading  the  two  documents  in  that 

'  way,  the  intention  of  the  testators  was  that  the  defendants  should 
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only  become  hein  when  both  testators  had  died,  and  if  «tliqr  died 
leaving  no  other  will  or  oodiciL  Until  both  these  conditions  had 
been  fulfilled  the  snrviTor  had  full  dominium  of  the  piopertyi  and 
coold  dispose  .of  it  by  will  or  inter  vivoe;  but  if  he  failed  to  make 
a  testament,  the  whole  estate  should  go  to  the  defendants  after  his 
death. 

This  was  a  special  ease  stated  in  the  following  terma : — 
(i)  The  plaintiff  is  a  farmer  residing  at  BuflTelsvlei  in  the 
district  of  Potchefstroom,  and  was  married  in  oommnnity  of 
property  to  his  late  wife,  Ifagdalena  Cornelia  de  Wet 

(2)  The  defendants  are  the  minors  Willem  D^iel  Brink  and 
Theonis  Jaoobna  Steyn,  duly  assisted  by  their  ou/rator  ad  litem. 

(3)  On  the  24th  March,  1899,  the  plaintiff  and  his  late^wife 
execnted  a  mutual  will  and  oodidl. 

(4)  The  wife  of  the  plaintiff  died  on  the  17th  September, 

1901,  leaving  no  children  her  surviving,  and  on  the  2l8t  July, 

1902,  tiie  plaintiff  was  appointed  executor  testamentary  in  her 
estate. 

(6)  In  terms  of  the  mutual  will  the  plaintiff  was  appointed 
sole  heir  of  his  late  wife,  and  in  terms  of  the  oodidl  it  was 
provided  that  the  two  defendants,  who  are  adopted  children  of 
the  testators,  should  be  the  heirs  of  the  testators  on  certain 
conditions,  to  wit : — 

That  at  the  death  of  one  of  tiie  testators  each  of  the  two 
chOdren  mentioned  shall  inherit  out  of  the  joint  estate  of  the 
testators  a  sum  of  £100,  which  shall  be  paid  out  to  theim  by 
the  survivor,  before  remarriage,  on  their  arriving  at  the  age 
of  majority ;  but  in  case  of  their  minority  to  be  deposited  with 
the  Orphan  Master,  or  to  give  security  for  the  same,  aft^r  which 
the  survivor  shall  then  remain  in  undisturbed  possession  of  the 
remaining  assets  of  the  estate  during  his  or  her  lifetime,  and 
shall  also  have  the  right  of  disposing  of  his  or  her  property  to  be 
left  after  death  as  he  or  she  may  deem  fit. 

In  case  both  testators  should  die  without  leaving  any  other 
testament,  than  this,  the  two  adopted  children  mentioned  will 
become  the  lawful  heirs  of  the  whole  property  belonging  to  the 
testators,  whether  already  in  possession,  expectancy,  or  contia- 
geney,  to  the  exdusion  of  all  otiier  relatives,  be  they  full  or  half 
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brothers  -or  slaters,  or  otherwise,  on  condition  that  no  ground 
shall  be  sold  before  the  heirs  have  attained  the  age  of  thirty 
years. 

(6)  The  plaintiff  contends  that  he  is  entitled  under  the  codicil, 
having  adiated  his  late  wife's  inheritance,  to  dispose  either  bjr 
will  or  inter  vivos  of  the  balance  of  the  joint  estate  after  pay- 
ment of  or  giving  security  for  the  legacy  of  £100  bequeathed 
to  each  of  the  two  defendants;  but  that  in  default  of  such 
disposition  of  the  said  balance,  then  the  two  defendants  will 
be  entitled  to  inherit  the  said  balance  or  so  much  thereof  as 
shall  be  left  undisposed  of  at  his  death. 

(7)  The  defendants  contend  that  the  plaintiff  is  only  entitled 
to  the  usufruct  of  the  said  balance  of  the  joint  estate,  and  is 
not  entitled  to  dispose  either  by  will  or  inter  vivos  of  the  said 
.balance,  but  that  at  his  death  they  will  be  entitled  to  succeed 
to  the  same;  or,  in  the  alternative,  that  if  the  C!ourt  should 
hold  that  he  is  entitled  to  dispose  of  his  share  of  the  said 
balance  of  the  joint  estate,  then  he  is  only  entitled  to  the  usu- 
fruct of  his  late  wife's  share  thereof,  and  that  at  his  death 
they  will  be  entitled  to  succeed  to  her  share. 

The  plaintiff  prays  for  judgment  in  terms  of  his  contention, 
and  the  defendants  pray  for  judgment  in  terms  of  their  con- 
tention, and  both  plaintiff  and  defendants  pray  that  the  costs 
of  this  special  case  may  be  borne  by  the  joint  estate. 

The  material  portions  of  the  will  and  codicil  were  to  the 
following  effect : — 

Will. 

Now,  proceeding  to  the  choice  of  heirs,  the  testators  declare  and 
nominate  each  other  reciprocally,  namely,  the  first  dying  the  surviTor 
of  them  botfaras  his  or  her  only  and  sole  heir  to  all  the  property  left  by 
the  first-dying,  movable  as  well  as .  immovable,  actions  and  credits, 
legacies  and  bequests,  nothing  whatsoever  excepted,  to  be  entered  upon 
and  possessed  forever  by  the  survivor  as  his  or  her  own  free  and  unen- 
cumbered property,  without  contradiction  of  any  one  whomsoever ;  but 
the  survivor  shall  be  obliged  and  bound  to  educate  and  maintain  the 
child  or  children  bom  of  this  union,  or  still  to  be*bom  in  an  honourable 
and  Christian  manner,  until  they  arrive  at  the  age  of  majoqty,  marriage, 
or  other  full  age,  when  to  each  of  theih  shall  be  paid  out  father's  or 
mother's  portions ;  but  in  case  of  the  survivor  deciding  upon  remarriage, 
he  or  she  shall  be  obliged  and  bound,  before  contracting  the  same,  to 
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diooee  and  appoint  two  good  and  irreproachable  men  as  raperintending 
guardians  of  the  kinderhewys  then  to  bet  passed,  yet  without  need  that 
the  minors'  portions  shall  be  paid  oat^  but  shall  remain  under  the  oon- 
trel  of  tbei  surrivor  for  the  purpose  of  enabling  him  the  better  to 
educate  and  maintain  the  minor  children  out  of  the  usufruct  of  their 
inheritances. 

Codicil. 
The  undersigned  testators  declare  that  they  have  further  agreed 
sud  resolved,  as  they  hereby  wish  to  express  by  their  signatures :  That 
whereas  hitherto  no  children  have  been  bom  of  thefr  existing' joint 
union,  they  hereby  appoint  and  nominate  as  their  sole  heirs  certain  two 
children  named — ^Willem  Daniel  Brink,  bom  16th  September,  1888,  and 
llieanis  Jacobus  Steyn,  bom  on  the  9th  of  April,  1888,  who  have  been 
adopted  by  the  undersigned  into  their  home  for  their  maintenance  and 
education,  and  in  respect  of  whom  the  testators  now  stand  in  loco 
paretUii^  in  the  following  manner,  vix. : — 

That  at  the  death  of  one  of  the  testators  each  of  the  two  children 
mentioned  shall  inherit  from  the  joint  estate  of  the  testators  the  sum 
of  XlOO,  which  shall  be  paid  out  to  them  by  the  survivor,  before 
msrriage^  on  their  majority,  and  in  case  of  minority  to  be  deposited 
with  the  Orphan  Master,  or  to  give  security  for  the  same,  after  which 
the  surnvor  shall  then  remain  in  undisturbed  possession  of  the  remain- 
ing assets  of  the  estate  during  his  or  her  lifetime,  and  also  shall  have 
the  rig^t  of  disposing  of  his  or  her  property  tp  be  left  after  death  as  he 
or  she  may  deem  fit. 

In  ease  both  testators  shall  die  without  leaving  any  other  testament 
than  this,  the  two  adopted  children  mentioned  shall  beccxne  lawful 
heirs  of  the  whole  est&te  left  by  the  testators  whether  already  in  pes- 
WMion,  or  in  expectancy  or  contingency,  to  the  exclusion  of  all  otiier 
relations,  be  they  full  or  half  brothers  or  sisters,  or  otherwise,  on  con- 
dition that  no  ground  shall  be  sold  before  the  heirs  have  attained  the 
age  of  thirty  years. 

The  testators  also  desire  that  at  the  eventual  birth  of  legitimate 
chfldren  out  of  their  existing  marriage,  the  two  adopted  chUdren  men- 
tioned shall  inherit  out  of  their  estate  each  at  least  the  sum  of  £100, 
which  shall  be  paid  out  to  them  at  the  death  of  the  first-dying,  either 
by  payment  in  cash  deposit  in  the  Orphan  Chamber  or  under  security 
ss  before  stated. 

QregcTOwski,  for  the  plaintiff:  The  intention  of  the  testators 
was  that  the  survivor  should  remain  the  dominus  of  the  estate, 
and  only  in  the  event  of  his  not  making  another  will  could  the 
defendants  succeed. 

Barber  {aA  cwratcr  ad  litem),  for  the  defendants :  The  defend- 
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ants  are  the  damini,  and  the  survivor  has  only  |i  ueafraet  At 
any  rate  the  survivor  cannot  dispose  of  the  wife's  ehare.  The- 
case  is  similar  to  Klopper  v.  SmUXO  S.C.  167). 

Oregcrawdci,  in  reply :  The  will  and  oodieil  must  be  looked 
npon  as  contemporaneous  documents.'  The  case  quoted  is'a^nst 
the  defendants ;  see  Braum  v.  Richard  (2  S.C.  9l*)]JU  EeUxU  of 
J2o6ar«Fe««(6E.D.C.  171). 

Cwr.  adv.  wU. 

Po8<ea  (April  29):^ 

The  judgment  of  the  Court  was  delivered  by 

Wessbus,  J. :  In  this  matter  a  special  ease  has  been  stated  to 
the  Court  to  interpret  the  joint  will  of  the  plaintiff  and  his  late  wife. 
The  plaintiff  has  adiated  under  the  will,  and  claims  that  he  has  the 
right  to  dispose  either  by  will  or  iiUervivoB  of  the  balance  of  the 
joint  estate  after  payiiig  out  £100  to  each  of  the  two  defendanta 
The  cwniiar  dd  litem,  on  behalf  of  the  minors  Brink  and  Steyn, 
adopted  children  of  the  plaintiff  and  his  deceased  wife,  contends: 
(1)  That  the  plaintiff  is  not  entitled  to  dispose  of  the  bdanoe  of 
the  joint  estate;  or  (2)  if  entitled  to  dispose  of  his  half  of  the 
joint  estate,  he  cannot  dispose  of  the  other  half,  though  he  may 
enjoy  the  usufruct  thereof. 

NoW|  in  order  to  support  the  first  contention  the  defend- 
ants advance  this  argument :  There  was  a  will  executed  by  the 
plaintiff  and  his  late  spouse,  and  thereafter  a  codicil  was-  made 
by  the  spouses.  In  the  will  each  spouse  appoints  the  survivor 
and  the  children  of  the  marriage  as  heirs  to  his  or  her  shara  In 
the  codicil  the  spouses  appoint  the  defendants  Brink  and  Steyn 
as  sole  heirs.  As  the  codicil  is  later  than^  the  will,  it  overrides 
the  will,  and  therefore  the  plaintiff  is  cut  off  from  the  inheritance 
by  the  oodidl.  All  he  has  is  a  usufructuary  right  in  the  joint 
estate,  but  after  his  death  the  property  must  go  to  the  def endanta 

This  contention  can  at  once  be  dismissed  on  the  ground  that 
the  will  and  codicil  were  executed  on  the  same  day  and  before 
the  same  witnesses,  and  the  .presumption  therefore  is  that  the  two 
documents  were  intended  to  be  read  together,  and  not  that  the 
codicil  was  intended  to  revoke  the  will    The  will  appoints  the 
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sorvivor  heir,  and  the  codicil  does  not  take  this  inheiitanoe  away. 
Moreover,  the  codicil  itself  is  inconsistent  with  the  view  that  the 
defendants  are  the  sole  heirs,  for  it  states  that  if  a  child  is  bom 
to  the  testators  the  defendants  get  no  more  than  a  legacy  of  £100. 
That  the  codicil  makes  each  of  the  defendants  a  legatee  for  £100 
is  clear,  but  the  difficulty  lies  in  the  further  interpretation  of  the 
documents.    It  may  be  said  that  as  the  will  makes  the  survivor 
the  heir  to  the  property  of  the  deceased  spouse,  and  as  the  de- 
fendants are  also  described  as  sole  heirs,  therefore  they  should 
be  considered  as  co-heirs  with  the  survivor. 

Agaii^  this  view,  however,  we  have  this  strong  argument, 
that  nowhere  either  in  the  will  or  in  the  codicil  is  there  any 
suggestion  that  the  survivor  and  the  defendants  are  to  succeed 
jointly  to  the  massed  estate.  Indeed,  the  provision  that  if  a 
child  is  bom  the  defendants  are  to  get  a  legacy  of  £100  militates 
against  this  view.  It  could  hardly  be  contended  that  if  a  child 
were  bom  the  defendants  were  to  get  over  and  above  their  joint 
share  in  the  estate  £100  more.  At  any  rate,  except  the  fact  that 
the  codicil  calls  the  defendants  sole  heirs,  there  is  nothing  to  show 
any  intention  tliat  the  testators  meant  that  the  survivor  should 
be  a  joint  heir  with  the  adopted  children  (the  defendants).  We 
are  therefore  driven,  in  interpreting  the  two  documents  together, 
to  the  view  that  the  testators  intended  that  the  survivor  should 
be  Uie  sole  and  universal  heir  to  the  deceased  spouse,  but  that 
in  certain  events  the  two  adopted  children  should  succeed  to  the 
estate. 

There  is  one  portion  of  the  codicil  which  seems  to  reveal 
what  was  passing  in  the  minds  of  the  testators  when  they  drew 
up  the  document :  "  In  case  both  testators  shall  die  without  leav- 
ing any  other  testament  than  this,  the  two  adopted  children 
mentioned  shall  become  lawful  heirs  of  the  whole  property  be^ 
longing  to  the  testators,  whether  already  in  possession,  expect- 
ancy, or  contingency,  to  the  exclusion  of  all  other  relations,  be 
they  foil  or  half  brothers  or  sisters,  or  otherwise."    From  this 
clause  it  may  be  gathered  that  the  testators  intended  that  the 
adopted  children  should  be  preferred  to  the  next  of  kin  of  the 
apoQses,  if  no  other  disposition  of  the  property  had  been  made. 
In  other  wordis^,  rather  than  that  the  joint  estate  should  descend 
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to  the  ab  inteatato  heirs,  the  spouses  preferred  that  it  should 
go  to  their  adopted  children.  It  was  in  this  sense,  therefore, 
that  they  were  designated  as  *'  sole  heirs."  They  were  the  heirs 
in  preference  to  the  brothers  and  half-brothers  of  the  spouaea. 
If  this  is  correct,  then  one  case  is  provided  for,  viz.,  where 
both  spouses  die  without  children,  and  there  is  no  other  will  dis- 
posing of  the  property,  the  inheritance  goes  to  the  defendants. 

The  adopted  children  are,  therefore,  not  heirs  to  the  whole 
estate  of  the  spouses  on  the  death  of  one,  for  the -will  and 
codicil  must  be  read  together,  and  ttie  survivor  is  the  sole 
and  universal  heir  of  the  share  of  the  deceased. 

Nor  are  the  adopted  children  joint  heirs  with  the  survivor. 
Are  they  fidei-comraisaary  heirs  ?  That  is  to  say,  is  the  sur- 
vivor merely  a  fiduciary  heir,  who  is  bound  to  hand  over  the 
share  which  he  derives  from  the  deceased  spouse  to  the  defend- 
ants (the  adopted  children)  ?  The  codicil  gives  the  adopted 
children  each  £10()  and  then  goes  on  to  say,  "  After  which  the 
survivor  shall  remain  in  undisturbed  possession  of  the  remain- 
ing assets  of  the  estate  during  his  or  her  lifetime,  and  shall 
also  have  the  right  of  disposing  of  his  or  her  property  to  be 
left  after  death  as  he  or  she  may  deem  fit"  Does  this  mean 
that  the  survivor  may  enjoy  the  property  inherited  from  the 
deceased  spouse  during  life,  but  may  not  alienate  it  during 
his  lifetime,  though  he  may  do  so  by  will  ?  Or  does  it.  mean 
that  the  survivor  has  a  life  interest  only  in  the  property,  and 
though  he  may  freely  dispose  of  his  own  share,  he  may  not 
dispose  of  the  share  which  comes  to  him  from  the  deceased  ? 
Or,  lastly,  must  it  be  so  interpreted  that  the  survivor  has  the 
full  dominium  of  the  whole  joint  estate,  and  that  he  may  do 
with  it  what  he  pleases  either  during  his  lifetime  or  by  testa^ 
mentary  disposition. 

As  for  the  contention  that  the  words  **  his  or  her  property  ** 
refer  only  to  goods  acquired  after  the  death  of  the  fir8t-d3dngr, 
we  may  dismiss  that  at  once  as  untenable,  for  there  is  nothing 
whatever  either  in  the  will  or  codicil  to  justify  such  an  in- 
terpretation. 

Now  it  will  be  noticed  at  onoe  that  there  is  nothing  which 
takes  away  or  restricts  the  survivor's  right  to  alienate  th^ 
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property  belonging  to  the  joint  estate.  The  codicil  states  that 
he  is  to  be  in  possession  of  the  joint  estate,  but  it  in  no  way 
cortails  his  full  rights  as  dominua  of  the  joint  estate  after  the 
death  of  the  first-dying.  As  an  objection  it  may  be  said,  "  Why 
then  state  that  he  is  to  remain  in  possession  during  his  life  ? " 
It  is  obvious  that  he  must.  But  the  codicil  also  states  that  he- 
can  freely  dispose  of  his  goods.  This  also  seems  unnecessary  and 
obvious.  Statements  of  this  kind  cannot  give  us  any  sure  basis 
for  any  inference,  and  therefore  we  must  have  recourse  to  the 
ordinary  rule  that  if  a  person  is  appointed  sole  and  universal 
heir,  the  person  who  so  appoints  him  intends  him  to  be  d&minus^ 
of  the  property  and  to  have  the  full  and  free  right  of  alienating 
inter  vivos  and  post  mortem.  This  is  the  principle  which  under- 
lies all  thoee  cases  like  Brown  v.  Rickard  (2  S.C.  314)  and 
du  PlesM  Executor  v.  du  Pleseis*  Executors  (9  S.C.  58).  In 
order,  on  the  other  hand,  to  establish  a  fidei-commissum,  there 
must  be  such  dear  language  that  the  intention  of  the  testator 
cannot  be  doubted  {Cruse  v.  Pretorius'  Executors,  Buch.  1S79, 
p.  124).  There  is' nothing  in  the  will  or  codicil  to  justify  the 
view  that  there  is  a  clear  intention  to  burden  the  heir  with 
a  fidei-ctmimissum^ 

The  intention  of  the  testators  as  to  when  the  adopted  children 
are  to  come  in  as  full  heirs  to  the  joint  property  is  clearly  ex- 
pressed. Then  and  then  only  do  they  become  the  heirs  when 
both  testators  are  dead,  and  when  no  will  has  been  left  other 
than  this  will  or  this  codicil,  said  until  such  a  contingency  has 
ftrisen  the  surviving  spouse  has  the  full  dominium  in  the 
property.  He  can  alienate  it  during  his  lifetime,  and  he  can 
dispose  of  the  property  by  will;  but  if  he  fails  to  make  a 
testament,  then  after  his  dtoth  the  whole  property  goes  to 
the  two  adopted  children.  THe  Court,  therefore,  upholds  the 
oolitention  of  the  phuntiiF  and  gives  judgment  in  his  favour. 
The  costs  will  oome  out  of  the  estate. 

Plaintiflrs  Attorneys:  Rooth  &  Fe«M{«;  Defendi^nts'  Attor- 
ney :  J.  H,  L.  Findlay. 
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WARING  k  GILLOW,  LTD.,  v.  SHERBORNK 

1904    April  18,  May  2.    Innes,  C.J.,  and  Wesseub  and 
CUBLEWIS,  J.J. 

Master  and  aervant. — Injury  to  servanL — Volenti  non  fit  ir^uria, — 
Measure  of  damages, — Mental  shock. 

In  order  to  render  the  maxim  Volenti  non  fit  if^juria  applicable  as  a 
defence  to  a  vait  by  a  servant  against  his  employer  for  injnry 
caused  by  the  negligence  of  a  fellow-aervant^  it  must  be  clearly 
proved  that  the  rusk  was  known^  that  it  was  realised,  and  that  it 
was  voluntarily  undertaken.  Semble^  that  under  Roman-Dutdi 
law  in  an  action  founded  solely  on  negligence  no  damages  will 
be  awarded  for  mental  suffering  unaccompanied  by  physical  in- 
jury or  illness. 

Where  the  widow  of  a  servant  who  had  been  killed  in  an  accident 
caused  by  the  negligence  of  his  fellow-workmen  sued  the  employer 
for  damages,  and  the  Court  of  first  instance  awarded  her  a  sum  ol 
£2800  for  pecuniary  loss,  and  a  further  sum  of  £700  as  damages 
caused  by  the  shock  of  her  husband's  death,  MM,  on  appeal, 
that  the  shock  was  not  due  to  any  imminence  of  danger  to 
the  plaintiff  herself,  nor  even  to  the  sight  of  the  accident^  but 
was  the  result  of  the  communication  of  the  intelligence  to  her 
some  time  afterwards ;  tiiat  the  damages  were  too  remote^  and 
the  item  of  £700  must  be  disallowed. 

HMf  further,  as  to  the  other  damages  awarded,  tiiat  the  plaintiff 
should  only  receive  such  a  sum  of  money  as  under  all  the  circum- 
stances would  fairly  compensate  her  for  the  pecuniary  loss  caused 
by  the  death  of  her  husband,  and  that  the  sum  of  £2800  should 
be  reduced  to  £1600. 

Tliis  was  an  appeal  from  the  Witwatersrand  High  Court 
The  respondent  (plaintiff  in  the  court  below)  sued  the  appel- 
lants for  the  sunf  of  £5000  as  and  for  damages  sustained  by 
the  death  of  her  husband,  who  had  been  in  the  employ  of  the 
appellants,  and  who  was  on  the  15th  April,  1903,  killed  in  an 
accident  caused,  as  the-  respondent  alleged,  by  the  negligence  of 
his  fellow-employees. 

The  appellants  denied  the  negligence,  and  pleaded  in  the 
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alternative  that  the  aoddent  was  due  solely  to  the  negligence  of 
the  deoeacied  man. 

The  case  came  before  Bristowe,  J.,  who  found  that  negligence 
on  the  part  of  the  defendants  had  been  proved,  and  that  the  plea 
of  oontribntoiy  negligence  had  failed.  He  awarded  the  plain- 
tiff the  smn  of  £3500  as  and  for  damages,  being  an  amount  of 
£2800  for  the  pecuniary  loss  sustained  by  the  plaintiff  through 
the  death  of  her  husband,  and  an  amount  of  £700  for  the  shock 
and  resulting  illness  caused  to  the  plaintiff  by  the  news  of  the 
aeddent  With  regard  to  this  latter  item  the  evidence  showed 
that  the  plaintiff  not  only  suffered  mental  pain,  but  the  shock  of 
her  husband's  death  caused  a  miscarriage  which  rendered  an 
operation  necessaiy,  from  the  effects  of  which  she  had  not  yet 
recovered.  (For  full  report  of  the  judgment  in  the  court  below, 
see  [1904]  T.H.  39). 

The  defendants  appealed. 

The  facts  appear  suflSdently  from  the  judgment. 

/.  If.  Leana/rd,  K.O.  (with  him  Said  Sclomcm),  for  the  appel- 
lants: This  was  a  case  of  volenti  non  fit  injv/ria.  The  whole 
apparatus  was  obviously  unstable  and  dangerous.  Sherborne 
was  an  expert  rigger,  and  his  knowledge  must  have  shown  him 
that  the  whole  aflbir  was  dangerous  and  that  he  was  encounter- 
ing a  serious  risk ;  see  Tarmou^h  v.  France  (19  Q.B.D.  647), 
especially  per  Lopes,  L.  J.,  at  p.  662 ;  WoodUy  v.  Metropolitan 
By.  Co,  (2  Ex.  Div.  384) ;  Thomas  v.  Qiuirtermaine  (18  Q.B.D.  685). 

Moreover,  Sherborne  should  have*  first  cut  the  stay  before 
giving  the  word  to  heave  away.  He  was  an  expert,  and  ought 
to  have  known  what  to  do.  The  accident  was  caused  by  his  own 
negligence. 

Even  admitting  the  liability  of  the  company,  the  damages 
awarded  are  excessive.  The  widow  is  entitled  only  to  oompen- 
aation  for  pecuniary  loss.  She  is  suing  not  qtui  heir,  but  as  a 
woman  deprived  of  her  means  of  livelihood.  Any  sudden  death 
would  have  given  her  the  same  shock,  and  she  is  certainly  not 
^ntitted  to  the  solaliv/in  of  £700;  see  Voet,  9,  2,  11  in  fine; 
JBlmarv.  Warren  (6  E.D.C.  at  p.  389);  Groenewegen,  de  Leg. 
Ahrog.  ad.  In$L  4,  6,  1;  ad.  Dig.  36,  2,  68;  Grotius,  3,  33,  2; 
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Clair  ilk  Kennedy  v.  Port  Elizabeth  Harbour  Board  (5  ED.C. 
311);  Blake  v.  Midland  Ry,  Co.  (21  L.J.,  Q.B.  233).  The  plaintiff 
is  going  back  to  England,  and  there  her  husband,  if  alive,  would 
only  earn  £100  a  year.  The  £6  a  week  was  an  extra  high  wage. 
Damages  are  therefore  excessive ;  see  Armaworth  v.  Sovifi  Eastern 
Ry.  Co.  (11  Jur.  758);  Phillips  v.  London  and  SoxUh  Western 
Ry,  Co.  (5  Q,B.D.  78). 

J.  de  ViXLierSy  for  the  respondent  (asked  to  confine  his  argu- 
ment to  the  question  of  damages):  None  of  the  Roman-Dutch 
authorities  deal  exhaustively  with  the  question  of  damages 
allowed  to  a  widow  for  the  death  of  her  husband.  They  lay 
down  that  the  judge  must  in  each  case  determine  the  id  quod 
interest  according  to  his  discretion;  see  Voet,  9,  2,  6.  The 
passages  cited  from  (Qroenewegen  bear  *  this  out.  The  lex 
Aquilia  went  very  far  in  giving  damages.  The  C!ourt  should 
therefore  not  interfere  with  the  discretion  of  the  judge  in  the 
court  below.  See  the  American  view  in  Sidgwick's  El&menta  of 
Damages,  p.  177;  see  also  Mayne  on  Damages,  p.  513,  and 
Canny  v.  Booi-nian  (2  S.C.  282).  "** 

J.  W.  Leonard,  K.C  in  reply. 

Cur,  adv.  vult 

Postea  (May  2)  :— 

Innes,  C.J. :  This  is  an  appeal  against  a  decision  of  the 
Witwatersrand  High  Court  awarding  damages  to  the  respond- 
ent in  respect  of  the  deaCh  of  her  husband,  who  was  accident- 
ally killed  while  in  the  employ  of  Messrs.  Warihg  &  Qillow, 
the  contractors  for  the  erection  of  the  Carlton  Hotel  at 
Johannesburg. 

During  the  progress  of  the  works  it  became  necessary  to 
remove  a  certain  crane  which  had  stood  for  a  length  of  time 
upon  a  scaffold  some  60  feet  high.  This  crane,  shaped  like  a 
mast,  fitted  at  the  base  into  a  socket  on  the  scaffold;  and  it 
was  proposed,  first  to  raise  it  from  its  socket,  and  then  to  lower 
it  to  the  ground.  To  this  end  a  derrick  (itself  a  kind  of  spar 
or  mafit)  had  on  the  15th  April,  1903,  been  placed  in  position 
upon  the  platform  next  to  the  crane.    It  was  secured  by  four 
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guy  ropes,  fastened  to  the  summit,  and  extending  thence  to  the 
ground.      Another  rope  was  attached  to  the  crane,  p€issed  over 
the  pulley  at  the  top  of  the  derrick,  and  so  on  to  a  winch  near  the 
foot  of  the  scaifold.    This  completed  the  apparatus.     The  derrick, 
upon  the  stability  of  which  everything  depended,  had  been  rigged 
under    the    superintendence  of  one  Roach,  the  foreman  of  the 
appellant  company.     As  a  matter  of  fact  it  had  been  negligently 
and  improperly  put  up.     It  had  a  decided  list,  the  guy  ropes 
"were  not  stretched  at  the  proper  angle,  and  one  of  them  es- 
pecially was  fastened  so  close  to  the  base  of  the  scaffold  as  to 
give  but  little  support  on  that  side  to  the  weight  of  the  derrick. 
Sherborne  was  ordered  by  Roach  to  superintend  operations  on 
tbe   scaffold,  and  more  especially  to  clear  the  crane  from  the 
socket  and  see  that  it  swung  free  of  the  derrick  and  platform, 
so  as  to  touch  nothing  going  down.     He  fastened  a  heel  rope 
to  the  bottom  of  the  crane  and  passed  it  to  his  assistant  Young, 
-wrho  was  at  the  top  of  the  platform  ladder,  and  then  gave  a 
signal  to  Roach,  who  caused  the  winch  to  be  worked,  and  the 
crane  was  lifted  out  of  the  socket.     Sherborne  then  proceeded 
to  cut  away  a  spar,  one  end  of  which  was  fastened  to  the  craue 
and  the  other  end  to  the  scaffold.     It  was  clear,  from  the  model 
produced  at  the  hearing,  that  the  spar  was  too  slender  to  afford 
&ny  support  to  the  crane ;  but  it  helped  to  keep  it  in  position. 
As  soon  as  it  was  cut  the  crane  swung  round  to  the  list  of  the 
derrick,  the  guy  ropes  failed  to  do  their  duty,  and  the  whole 
thing  came  down,  with  the  result  that  .Sherborne  was  knocked 
from  the  platform  and  killed.     The  High  Court  directed  the 
appellant  company  to  pay  the  sum  of  £3500  to  his  widow,  and 
against  that  decision  the  present  appeal  is  brought.^ 

It  was  common  cause  between  the  two  parties  that  by  the 
Roman-Dutch  law  an  employer  is  liable  to  a  servant  for  injuries 
resulting  from  the  negligence  of  a  fellow-servant  (see  Eaglesoii  v. 
ArgtuH  Co,y  1  Off.  Rep.  259),  and  also  that  a  widow  may  sue  in 
her  own  right  to  recover  damages  from  any  person  who  has 
wrongfully  caused  the  death  of  her  husband.  Nor  did  counsel 
for  the  appellants  deny  the  existence  of  gross  negligence  on  the 
part  of  the  foreman,  Roach  ;  on  the  contrary,  he  relied  during 
portion  of  liis  argument  upon  that  fact.     So  thaf  the  ground  mdy 
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bo  coDJsiderably  cleai-ed,  gaid  it  becomes  necessary  to  consider  only 
three  points.  First,  is  the  maxim  Volenti  non  fit  injwria  ap- 
plicable? second,  was  the  accident  caused  by  the  contributory 
negligence  of  the  deceased  man  ?  and  third,  are  the  damages 
excessive?  These  were  the  grounds  advanced  in  support  of 
the  appeal,  and  it  will  be  convenient  to  deal  with  them  in 
their  order. 

Upon  the  first  question  the  argument  on  behalf  of  the  appel- 
lants was  put  in  this  way :  The  foreman  Roach  was  either  grossly 
negligent  or  grossly  incompetent;  the  derrick  was  improperly 
lagged,  it  had  a  decided  list,  and  was  obviously  unstable ;  Sher- 
borne assisted  to  erect  it;  he  was  an  experienced  rig^,  and 
must  have  known  that  in  ascending  the  platform  he  was  encoun- 
tering a  serious  risk ;  he  voluntarily  elected  to  run  the  risk  and 
take  the  consequences,  and  the  contractors  are  therefore  in  no 
way  responsible  for  what  happened  to  him. 

The  maxim  Volenti  non  fii  injuria  embodies  a  principle 
which,  when  confined  within  right  limits,  is  both  just  and  equit- 
able. A  man  who  consents  to  suffer  an  injury  can  as  a  general 
rule  have  no  right  to  complain.  He  who,  knowing  and  realising 
a  danger,  voluntarily  agrees  to  undergo  it,  has  only  himself  to 
thank  for  the  consequencea  But  like  so  many  other  maxims, 
the  one  under  consideration  needs  to  be  employed  cautiously  and 
with  circumspection.  The  principle  is  clear ;  the  difficulty  lies  in 
the  application  of  it — in  deciding,  in  other  words,  under  the  cir- 
cumstances of  each  particular  case  whether  the  injured  man  was 
volena  to  undertake  the  risk.  A  consideration  of  the  grounds 
upon  which  the  doctrine  rests,  and  of  the  cases  in  which  its  scope 
has  been  discussed,  leads  to  the  conclusion  that  in  order  to  render 
the  maxim  applicable  it  must  be  clearly  shown  that  the  risk  was 
known,  that  it  was  realised,  and  that  it  was  voluntarily  under- 
taken. Knowledge,  appreciation,  consent — these  are  the  essential  < 
elements ;  but  knowledge  does  not  invariably  imply  appreciation, 
and  both  together  are  not  necessarily  equivalent  to  consent  (see 
remarks  of  Bowen,  L.J.,  in  Thomas  v.  Quartermaine,  18  Q,B.D. 
at  pp.  696,  697). 

.  In  the  present  instance  nothing  was  said  by  the  deceased  man 
from  whicli  any  inference  can  be  drawn  either  as  to  his  know- 
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ledge  o{  the  danger  or  his  willingness  to  encounter  the  risk.  We 
are  asked  to  infer  from  his  conduct,  his  experience,  and  from  the 
sairoonding  circumstances,  that  the  epsential  elements  to  which 
I  have  referred  were  present  in  his  case.  Now  where  a  man 
voluntarily,  deliberately,  and  with  full  knowledge  continues  in 
an  employment  to  the  very  nature  of  which  grave  risks  are 
incidental,  it  may  be  comparatively  easy  to  come  to  a  conclusion 
as  to  whether  he  consented  to  take  the  chance  of  these  risks. 
But  the  difficulty  of  the  inquiry  is  very  much  greater  when  the 
danger  which  affects  him  has  been  suddenly  created  or  increased 
by  the  negligence  of  his  employer,  and  is  a  danger  not  necessarily 
arising  from  the  nature  of  his  work.  To  quote  the  words  of  Lord 
Hebscudll  {SmiOt  v.  Baker  Jk  Sans,  [1891]  A.C.  at  p.  362): 
"  Where  a  risk  to  the  employed,  which  may  or  may  not  result  in 
injury,  has  been  created  or  enhanced  by  the  negligence  of  the 
employer,  does  the  mere  continuance  in  service  with  knowledge 
of  the  risk  preclude  the  employed,  if  he  suffer  from  such  negli- 
gence, from  recovering  in  respect  of  his  employer's  breach  of  duty  ? 
I  cannot  assent  to  the  proposition  that  the  maxim  Volenti  rum 
fit  injuria  applies  to  such  a  case,  and  that  the  employer  can 
invoke  its  aid  to  protect  him  from  liability  for  his  wrong." 

Turning  now  to  the  facts,  neither  knowledge  nor  apprecia- 
tion on  Sherborne's  part  of  the  danger  which  he  ran  can  be 
said  to  have  been  satisfactorily  established.  He  assisted,  under 
Boach's  supervision,  to  put  up  the  derrick ;  but  there  is  nothing 
in  the  evidence  to  show  the  extent  of  that  assistance.  For  all 
thai  appears  upon  the  record,  he  may  have  had  nothing  to  do 
with  those  parts  of  the  work  which  were  improperly  and  negli- 
gently performed.  And  seeing  that  the  entire  responsibility  for 
the  proper  erection  of  the  derrick  rested  with  Roach,  it  is  prob- 
able that  Sherborne's  observation  was  less  critical,  and  not  so 
minute  as  would  have  been  the  case  had  he  been  entrusted  with 
the  supervision  of  the  work.  Moreover,  the  iwct  that  Roach  sent 
Sherborne  up  on .  to  the  platform,  and  that  Young  ascended 
the  ladder  without  demur,  are.  not  without  significance.  If  they 
did  not  appreciate  the  danger,  is  it  likely  that  Sherborne  did  ? 
Roach  was  not  called  at  the  trial  by  the  appellants,  though  he 
gave  evidence  at  the  inquest ;  it  was  stated  that  he  liad  left  the 
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country,  but  no  effort  seems  to  have  been  made  to  secure  his 
evidence.  Had  he  been  examined,  it  is  almost  inconceivable  that 
his  account  of  the  facts  would  have  borne  out  the  contention  of 
the  appellants  that  the*  derrick  was  so  manifestly  unstable  that 
no  one  could  have  occupied  Sherborne's  position  without  fully 
realising  the  great  risk  which  he  ran.  The  truth  probably  is 
that,  though  the  apparatus  was  negligently  and  improperly 
rigged,  the  danger  attending  its  use  was  not  so  glaringly  appa- 
rent as  the  appellant's  counsel  has  asked  us  to  believe. 

.  Attention  has  already  been  drawn  to  the  fact  that  willingness 
to  run  the  risk  cannot  always  be  inferred  from  the  existence  of 
knowledge  and  appreciation  of  the  danger.  An  instructive  case 
upon  this  point  is  WiUuinia  v.  Birmingham  Metal  Co,  ([1899] 
2  Q.B.  338).  The  action  was  by  the  widow  of  a  deceased 
workman  against  his  employers.  In  the  course  of  his  employ* 
ment  the  workman  had  been  descending  from  an  elevated  tram- 
way ;  his  foot  slipped  and  he  fell  to  the  ground,  sustaining 
injuries  which  caused  his  death.  The  jury  found  that  the 
company  had  not  exercised  due  care  to  have  the  tramway  in  a 
proper  condition ;  that  it  was  dangerous  to  descend  without  a 
ladder,  which  had  not  been  provided;  but  that  the  deceased 
knew  that  it  was  dangerous.  Upon  these  findings  the  presiding 
judge  directed  judgment  to  be  entered  for  the  plaintiff,  and  Me 
Court  of  Appeal  upheld  his  ruling.  In  giving  his  reasons, 
RoMEU,  L.J.,  after  pointing  out  that  the  onus  lay  upon  the 
employer  to  prove  that  the  servant  had  taken  the  risk  upoa 
himself,  continued  as  follows :  "  Whether  the  servant  has  taken 
that  upon  himself  is  a  question  of  fact  to  be  decided  on  the 
circumstances  of  each  case.  In  considering  such  a  question  the 
bircumstance  that  the  servant  has  entered  into  or  continued  his 
employment  with  knowledge  of  the  risk  and  of  the  absence  of 
precautions  is  important,  but  not  necessarily  conclusive  against 
him."  In  that  case  the  workman  had  apparently  exposed 
himself  to  danger  for  some  time ;  here  the  deceased  received  a 
command  from  the  foreman,  who  was  the  person  in  authority 
over  him,  and  he  had  to  decide  at  once  whether  to  take  the 
consequences  of  disobeying  the  orders  of  his  superior,  or  to 
occupy  the  post  of  danger.     The  mere  fact  that  he  did  what  he 
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told  cannot  posaibly  prove  that  he  willingly  took  the  risk 
upon  himself.'  On  every  ground,  therefore,  the  first  point  most 
be  decided  against  the  appellanta 

This  brings  ns  to  consider  the  question  of   contributory 
negligence.    It  was  argued ,  for  the  company  that  there  was 
negligence  <mi  the  part  of  Sherborne,  and  that  bis  want  of  care 
really  caused  the  accident    The  argument  came  strangely  from 
the  mouths  of  those  who  had,  on  the  first  part  of  their  case^  been 
strenuously  contendii^  that  the  negligence  of  their  own  foreman 
was  so  gross,  and  so  apparent,-  that  Sherborne  must  be  taken  to 
have  realised  the  fact  that  he  was  placing  himself  in  deadly 
peril  when  he  obeyed    the    orders  given  him.      But  it   was 
advanced  and  must  be  dealt  with.     The  negligence  charged 
against  Sherborne  was    his  action  in  allowing  the  crane  to 
be  hoisted  clear  of  its  socket  before  he  cut  the  stay.     What 
he  should  have  done,  it  is  said,  was  this :  he  should  first  have 
cut  the  stay,  and  then  have  signalled  to  the  men  at  the  winch  to 
hoist  the  crane  just  clear  of  the  bottom  of  the  socket,  but  not 
free  of  the  socket  itself ;  he  should  have  noted  how  the  derrick 
took  the  weight,  and  only  on  being  satisfied   that  there  was 
nothing  wrong  should  he  have  allowed  the  crane  to  be  lifted 
{utther.    There  is  nothing  in  the  evidence  to  warrant  tlie  view 
&at  it  was  Sherborpe's.  duty  to  take  upon  himself  the  respon* 
ability  of  supervising  and  directing  the  whole  operation  in 
maimer  suggested  by'  the  appellants.     That  was  Roach's  task, 
aad  if  he  desired  to  have  the  derrick  tested  he  should  have  given 
the  necessary  instructions.     The  men  aloft  were  entitled  to  rely 
upon  the  foremaji  doing  his  duty ;  they  could  not  be  expected  to 
take  it  out  of  his  hands.     But  even  if  Sherborne  had  cut  the 
.stay  first  and  then  slightly  fifted  the  crane,  there  is  nothing  to 
show  that  the  accident  would  not  have  happened ;  on  the  con- 
trary, there  is  every  probability  that  it  would.    The  apparatus 
was  insecure ;  but  it  was  the  swing  of  the  crane  in  the  direction 
of  the  list  of  the  derrick  that  caused  the  collapse.    The  stay  only 
helped  to  keep  the  crane  in  position ;  even  after  it  had  been  cut 
,the  crane  would  have  remained  steady  su  long  as  it  was  not  free 
of  the  socket,  and  there  is  nothing  to  show  that  while  it  was  so 
banging  in  the  socket  the  derrick  would  have  swayed  so  as  to 
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have  been  noticeable  either  to  a  man  on  the  platform  at  its  base 
or  to  those  on  the  groond.  And  that  being  eo,  the  swing  would 
have  taken  place  ao  soon  as  the  socket  was  cleared,  and  the  £all 
would  have  occurred.  -After  all,  the  stay  only  steadied  the  crane 
to  the  same  extent  as  the  socket  would  have  done.  There  was 
nothing,  therefore,  either  done  or  left  undone  on  Sherborne's  part 
which  could  be  considered  as  having  nullified  the  negligence  of 
the  company ;  and  the  second  ground  of  appeal  must  also  &iL 

It  remains  to  deal  with  the  question  of  damages.  And  first 
as  to  the  item  of  £700.  There  is  no  authority  for  holding  that 
the  Boman-Dutch  law  allowed  damages  to  be  awarded  for  mental 
suffering  unaccompanied  by  physical  injury  or  illness  in  an 
action  founded  on  negligence.  It  would  be  different,  under 
certain  circumstances,  in  an  actio  injuriarum  based  upon  a  wilful 
attack  upon  or  violation  of  the  feelings  of  another.  In  such  a 
case  it  might  be  possible  to  award  compensation  for  the  outrage 
to  the  feelings  or  the  insult  to  the  honour;  but  no  aoUxHum 
could  be  given  for  mere  mental  suffering  caused  by  negligence. 

The  question  whether  physical  suffering  or  injury,  resulting 
from  mental  or  nervous  shock,  can  form  the  basis  of  damages  in 
an  action  framed  like  the  present,  is  not  equally  simple.  The 
Privy  Council  have  held  that  Elnglish  law  would  answer  that 
question  in  the  negative  (Victoria  Bailvxiy  Com/miasionerB  v. 
CouUaa,  13  App.  CSas.  222).  The  decision  was  a  remarkable  one. 
The  plaintiff,  driving  with  her  husband  in  a  buggy,  approached 
a  level  railway  crossing;  the  official  in  charge,  with  admitted 
negligence,  opened  a  gate  so  that  the  vehicle  might  cross. '  When 
they  were  actually  on  the  metals  a  train  was  seen  to  be  approach- 
ing, and  an  accident  was  only  averted  by  the  presence  of  mind  of 
the  driver.  The  excitement  and  shock  occasioned  by  the'danger 
to  which  she  had  been  exposed  caused  severe  physical  suffering 
and  illness  to  the  plaintiff.  But  the  Privy  Council  held  that  the 
damages  claimed  were  too  remote,  and  that  she  was  not  entitled 
to  recover.  The  finding  has  been  subjected  to  much  adverse 
criticism  (see  Pollock  on  Torts,  6th  ed.  pp.  50,  61,  and  Beven  on 
Negligence,  pp.  66  et  aeq.).  The  Irish  courts  have  definitely 
differed  from  it ;  it  was  not  regarded  with  approval  in  WHkirison 
V.  Doumton  ([1897]  2  Q.B.  57);    and  in  a  very  recent 
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Ejennsdt,  J.,  after  an  exhaustive  review  of  the  aothorities,  felt 
oUiged  to  diasent  from  it  (Dulien  v.  White  it  Sans,  [1901]  2  Q.B. 
669).  Ab  already  pointed  out,  the  decision  was  given  under 
En^h  law ;  it  is  not  necessary  to  express  an  opinion  on  the 
question  whether  the  Privy  Council,  if  called  upon  to  apply  the 
principlee  of  our  law  to  the  same  facts,  would  arrive  at  the  same 
eoDcIasion.  Because,  however  that  may  be,  the  drcumstanoes  of 
the  present  case  are  widely  different  The  nervous  shock,  which 
18  here  claimed  to  have  been  the  cause  of  the  physical  suffering, 
WW  not  due  to  the  imminence  of  danger  to  the  plaintiff 'herself. 
It  was  not  even  caused  by  the  sight  of  the  accident ;  it  was  the 
result  of  the  communication  of  the  intelligence  to  her  some  time 
ttfter  the  accident  had  happened.  Neither  under  the  English 
law  nor  under  our  own  could  the  effects  of  a  shock  so  produced 
pve  ground  f <Mr  an  action ;  the  damages  would  be  altogether  too 
remote.  •  The  item  of  £700,  therefore,  should  not  be  allowed 

The  balance  of  £2800  was  arrived  at  in  this  way.  The  de- 
ceased man  received  £6  per  week ;  of  this  he  gave  the  plaintiff 
£5  per  week  to  pay  the  rent  and  all  the  expenses  of  the  house ; 
deducting  £1  per.  week  for  the  cost  of  supporting  the  husband, 
the  plaintiff  was  left  with  a  clear  £4  per  week — equivalent  to 
£S0O  per  annum.  The  probable  duration  of  the  joint  lives  of 
husband  and  wife  according  to  insurance  tables  was  thirty-one 
years.  The  present  value  of  an  annuity  of  £200  a  year  for 
thitty-one  years  would  be  £3820,  and  a  deduction  of  three- 
elevenths  for  contingencies  left  £2800,  which  was  the  balance 
oE  compensation  awarded  to  the  plaintiff. 

Now,  assuming  for  the  purposes  of  this  judgment  that  the 

hssis  of  osculation  adopted  in  the  court  below  is  legitimate, 

yet  certainly  there  is  nothing  in  the  law  which  compels  us  to 

idcpt  it  to  the  exclusion  of  any  other ;  and  the  result  of  its 

application  in  this  case  has  been  to  award  the  plaintiff  a  sum 

hy  way  of  damages  which  in  our  opinion  is  altogether,  excessive. 

^^  18  partly  due,  in  our  view,  to  the  fact  that  an  undue  share 

^  the  deceased's  earnings  has  been  treated  as  belonging  to  his 

^c.   If  a  husband  earns  £6  per  week,  that  sufti  cannot,  speak- 

^K  generally,  be  fairly  divided  between  his  wife  and  himself 

'^  the  proportion  of  only  £i  to  liim  and  £4  lo  her ;  to  do  so 
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would  be  to  assume  for  the  wife  a  financial  position  far  more 
favourable  than  she  really  enjoyed^  Moreover,  in  awarding  the 
present  value  of  an  annuity,  contingencies  have  to  be  taken  into, 
account  which  the  evidence  led  at  the  trial  affords  no  assistance 
in  calculating.  There  is  nothing  to  show  what  the  state  of  heslUi 
of  Sherborne  was,  or  what  that  of  his  wife  is,  and  whether  their 
lives  can  be  considered  as  average  lives.  It  stands  to  reason  also 
that  Sherborne,  if  he  had  lived  for  thirty-qne  years  longer, 
could  not  have  expected  to  earn  throughout  his  life  the  same 
high  wages  which  he  was  getting  at  the  time  of  the  accident ; 
and  lastly,  it  is  impossible  to  calculate  what  the  chances  are 
of  the  plaintiff's  remarriage.  In  view  of  these  considerationB 
any  allowance  for  contingencies  must  be  mere  guess-work.  At 
the  same  time,  if  the  fesult  of  the  calculation  had  been  to  arrive 
at  an  amount  not  in  our  opinion  clearly  excessive,  this  Court 
would  have  refused  to  interfere  with  the  finding.  But  we  think 
that  the  sum  of  £2800  is  considerably  more  than  the  plaintiff 
is  entiUed  to  recover.  She  should  receive  a  sum  of  money  which 
under  all  the  circumstances  will  fairly  compensate  her  for  the 
pecuniary  loss  caused 'by  the  death  of  her  husband,  and  after 
very  careful  consideration  we  have  arrived  at  the  conclusion  that 
the  amount  awarded  should  not  be  more  than  £1600.  "-  Duly  in- 
vested here,  that  sum  would  bring  her  in  about  £8  a  month ;  or 
the  capital  itself  might  be  utilised  in  a  manner  even  more  advan- 
tageou&.tp  her.  However  much  we  sympathise  with  the  plaintiff, 
we  think  that  to  give  her  more  than  £1600  would  be  to  adopt  a 
measure  of  damages  higher  than  the  circumstances  of  the  case 
warrant,  and  which  in  other  instances  might  lead  to  startling 
results. 

The  appeal  will  therefore  be  allowed  so  far  as  damages  are 
concerned,  and  the  judgment  altered  into  one  for  £1600  with 
costs.  The  appellants  having  been  successful  must  have  their 
costs  of  appeal. 

Wessels  and  Curlewis,  J.J.,  concurred. 

Appellants'  Attorneys:  Macintosh  &  Kennerley ;  Respond* 
ent's  Attorneys':  Roux  dc  Jacobsz. 
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1904.    May  2.    Innes,  C J.,  and  Solomon  aud  Cuklewis,  J.J. 

.  Liqwjr  laws.  —  CarUraveniian  of  penalty  section,  —  Clerical  error, — 
Ordinance  No,  32  0/^1902,  sec  46  (a). 

H  was  convicted  of  contravening  sub-sec.  (a)  of  sec.  46  of  Ordinance 
Na  32  of  1902,  in  that  he  sold  intoxicating  liqnor  to  a  coloured 
person,  full  particulars  of  this  sale  being  set  out  in  the  charge 
sheet.  The  sub-section  referred  to  merely  provides  a  penalty  for 
the  contravention  of  provisions  contained  in  the  main  body  of  the 
section  itself.  Hdd^  on  appeal,  that  it  was  clear  oh  the  facts  that 
the  error  was  merely  clerical,  and  that  if  the  attention  of  the 
magistrate  had  been  directed  to  the  point  he  would,  without  pn^ 
judicing  the  accused,  have  struck  out  the  words  "  sub-sec.  (a) "  as 
being  superfluous.     Conviction  accordingly  confirmed. 

The  appellant  was  charged  before  the  Resident  Magistrate  of 
Rttstenbarg  with  contravening  sub-sec  (a)  of  sec.  46  of  Ordinance 
No.  32  of  1902,  in  that  upon  the  26th  March,  1904,  he  had 
wrongfully  and  unlawfully  sold  a  certain  quantity  of  intoxi- 
-eaXing  liquor  to  one  A,  a  coloured  person.  He  was  convicted  and 
sentenced  to  six  months'  imprisonment  with  hard  labour.  Against 
this  conviction  he  appealed  on  the  grounds  that  no  offence  was 
disclosed  in. the  summons,  and  that  the  conviction  was  against 
the  weight  of  the  evidence. 

WiUiamson,  for  the  appellant:  Sub-sec.  (a)  only  states  the 
penalty.  There  is  in  principle  no  distinction  between,  a  sub- 
section and  a  section.  The  contravention  of  the  sub-section  is  no 
offence ;  see  Abrama  v.  Rex  ([1903]  T.S.  154). 

[Innes,  C.  J. :  Was  the  point  raised  in  the  court  below  ?] 
No,  but  the  appellant  c&nnot  be  fouAd  guilty  of  what  is  no 
oflbnce. 

Matthews,  for  the  Crown :  The  actual  particulars  o!  the  offence 
are  fuUy  set  out,  and  the  appellant  was  not  in  any  way  preju- 
diced.   Exception  should  have  been  taken  in  the  court  below 
see  FiThe  v.  Queeii  (4  aC.O.  3);  Queen  \.  OawfpbeU  (1  £.b.C 
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189);  Queen  v.  Venter  (5  KD.Q  91);  Slaniane  v.  Supreme  Chief 
(19  N.L.R  85). 

WiUiameon,  in  reply :  In  Queen  y,  Campbell  there  was  actu- 
ally an  offence  diaclosed.  In  the  other  cases  there  was  only  a  sor- 
pliisage;but  an  offence  was  disclosed  in  the  summons.  See,farther, 
Qu^n  V.  Police  (2  E.D.C.  391);  Queen  v.  Vine  (2  KD.C.  159). 

Innes,  C.J. :  In  my  opinion  the  preliminary  objection  taken 
by  Mr.  TTiZZiamaon  ought  not  to  succeed,  on  the  simple  ground 
that  the  error  relied  upon  was  merely  a  clerical  one,  and  caused 
no  prejudice  to  the  accused.  It  is  not  necessary  to  inquire  what 
conclusion  the  Court  would  have  come  to  if  a  substantial  mistake 
had  been  made,  such  as  charging  a  man  under  an  entirely  wrong 
section  and  one  having  no  relation  to  the  crime  of  which  it  was 
intended  to  accuse  him.  That  is  not  this  case  at  all..  Here,  if 
one  looks  at  the  origination  of  the  proceedings,  it  is  clear  that  a 
mere  clerical  error  was  committed.  This  case  did  not  commence 
with  a  summons  but  with  a  warrant  made  out,  not  in  the  magis- 
trate's office,  but  by  a  justice  of  the  peace.  That  warrant  ordered 
the  arrest  of  the  accused  on  a  charge  of  having  committed  the 
crime  of  contravening  sub-sec  (a)  of  sec.  46  of  Ordinance  No.  32 
of  1902.  What  he  was  really  charged  with  was  contravening 
sec  46  itself,  not  sub-sec  (a)  of  that  section.  The  main  body  of 
the  section  ci'eates  the  crime ;  the  sub-section  provides  the  pen- 
alty ;  but  the  whole  matter  is  dealt  with  in  the  one  section.  The 
clerk,  in  copying  the  terms  of  the  warrant  for  the  purpose  of  for- 
mulating the  charge,  erroneously  inserted  the  words  "  sub-sec  (a) 
of."  But  full  particulars  df  the  alleged  offence  followed,  so  that 
the  accused  knew  exactly  what  he  had  to  meet.  If  the  magja. 
trate's  attention  had  been  drawn  to  the  error  at  the  trial,  it  is 
quite  clear  that  the  superfluous  words  would  have  been  taken 
out  The  mere  fact  of  this  clerical  error  ought  not  to  be  allowed 
to  vitiate  the  indictment  I  think,  therefore,  that  the  objection 
must  be  set  aside ;  we  shall  proceed  to  hear  the  appeal  on  the 
merits. 

Solomon  an.d  Curlewis,  J.J.,  concurred.- 

(The  appeal  was  then  heard  on  the  merits,  and  dismisBed.) 

Appellant's.  Altomey:  Fred  Kl^n, 
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CASEY  V.   ISRAELSTAM. 

1904.    May  2..   Innes,  C.J.,  and  Solomon  and  Cxtrlkwis,  J.  J. 

MagiatrfM^  oou¥t — Jvd^fmml  by  d^atdL — JSeopening  of  etue, — Bule 
JTo.  18. 

Where  judgment  has  heen  giyen  agunst  a  defendant  hy  default  in  a 
magistrate's  courts  he  can  only  reopen  the  case  by  taking  out  a 
summonB  in  terms  of  rule  No.  18  of  the  Magistrate's  Court 
(schedule  B  to  Proclamation  No.  21  of  1902).  Such  summons 
must  disoloee  the  existence  of  one  of  tiie  grounds  set  forth  in  rule 
Na  18^  and  therefore  a  summons  which  merely  alleges  that  the 
judgment  obtained  was  wrong  on  the  merits  is  bad  in  law. 

Appeal  from  the  Second  Civil  Magistrate  of  Johannesburg. 

On  the  22nd  February,  1904,  the  respondent  obtained  judg- 
ment by  default  in  the  magistrate's  court  against  the  appellant 
for  the  sum  of  £83  with  costs.  The  appellant  thereupon  took 
out  a  summons  in  the  magistrate's  court  Ho  have  the  judgment 
by  default  (which  under  the  Maj^trate's  Court  rules  was  only 
provisional  in  its  nature)  altered  into  one  for  £60  with  costa 
Thia  summons  alleged  that  the  appellant  was  indebted  to  the  re- 
spondent only  in  the  sum  of  £60 ;  Uiat  the  appellant  had  tendered 
tbe  sum  of  £60  with  taxed  costs  in  satisfaction  of  the  judgment, 
but  that  the  respondent  had  refused  this  tender.  The  respondent 
opposed  the  reopening  of  the  case ;  he  admitted,  however,  that  by 
a  mistake  he  had  claimed  a  sum  of  £10  in  excess  of  the  sum  due, 
and  expressed  his  willingness  to  have  the  amount  of  the  judg- 
ment reduced  by  this  sum.  To  this  course  the  appellant  refused 
toagree. 

The  magistrate  held  that  his  ppwers  were  limited  by  the 
statute ;  that  he  could  order  the  reopening  of  a  caaeprimd  facie 
valid  only  on  one  of  the  grounds  set  forth  in  rule  No.  18  of  the 
Ma^strate's  Court,  and  that  as  none  of  the  grounds  set  forth  in 
that  rule  had  been  adduced,  the  summons  for  alteration  of  the 
judgment  by  default  must  be.  dismissed  with  costs.  Against  this 
deciflicm  the  present  appeal  was  brought. 
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J.  W.  8.  Leonard,  for  the  appellant 
Manfred  Natfuin,  for  the  respondent,  was  not  called  upon. 

Innes,  C.J. :  The  respondent  Bued  Che  appellant  in  the  court 
of  the  Second  Civil  Magistrate  of  Johannesburg,  and  recovered 
judgment  for  the  sum  of  £83.  The  defendant  was  in  default, 
and  the  judgment,  therefore,  under  the  rules  of  the  Magistrate's 
Court,  was  merely  provisional.  Rule  No.  18  provides  that  the 
defendant  may,  at  any  time  within  three  months  next  after  the 
levy  made  on  any  writ  of  execution  issued' by  virtue  of  such 
provisional  judgment,  take  out  a  summons  calling  upon  the 
plaintiff  in  the  original  action  to  show  cause  why  such  judgment 
should  not  be  reversed ;  if  a  summons  is  not  taken  out  within  three 
months,  then  the  provisional  judgment  becomes  abaolute.  The' 
procedure  laid  down  is  perfectly  clear.  If  the  defendant  wishes 
to  have  the  judgment  set  aside  and  thd  case  reopened,  she  must 
take  out  a  summons.  And  every  summons  for  the  reopening  of 
a  case  in  which  the  defendant  was  in  default,  if  it  is  to  be  a  good 
summons,  must  rely  upon  one  of  the  grounds  specified  in  rule 
No.  18.  Unless  one  of  these  grounds  is  proved  the  case  cannot 
be  reheard.  The  appellant  in  this  matter  asked  that  the  case 
should  be  reopened,  because  the  judgment  was  wrong  on  the 
merits ;  she  alleged  that  she  only  owed  £60,  and  it  was  upon 
that  that  the  argument  in  the  court  below  apparently  proceeded 
The  magbtrate  said  it  was  admitted  that  the  case  did  fall  within 
rule  No.  18,  but  that  the.  defendant  wished  to  reopen  the  cade  on 
the  merits,  though  she  had  not  chosen  to  appear  on  the  previous 
hearing.  Such  a  position  is  untenable.  In  my  opinion  the  magi- 
strate« was  quite  right  in  dismissing  the  case,  and  the  appeal 
must  be  dismissed  with  costs. 

30Y>M0N  and  CuBLKWis,  J. J.,  concurred. 

Appellant's  Attorneys:  Roux  &  Jacdbsz;  Respondent's  Attor- 
ney :  M.  Lichteneteiii. 
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REX  V.  SCHAPIRO  AND  SALTMAN. 
1904.    May  2,  3.    Innes,  C.J.,  and  Solomon  and  Curlewis,  J.J. 

Criminal  procedure, — Indictment, — Enentials, — Bribery, — Law  No.  10 
qf  1894,  mc,  3  (a). — Evidence, — Joint  indictment, — Statement  by 
one  aocueed  in  the  abeence  of  the  other. — Principal  and  agent. — 
Criminal  liability  qf  agent. 

Two  elements  are  essential  to  an  indictment :  it  should  contain  allega- 
tions which,  if  proved,  would  constitute  the  crime  With  which  the 
accused  is  charged;  and  it  should  set  out  the  particulars  ci  the 
offence  in  such  detail  as  to  enable  the  accused  to  know  the  case 
he  has  to  meet  These  tests  applied  to  an  indictment  alleging  a 
contravention  of  sec  3  (a)  of  Law  No.  10  of  1894. 

A  and  .B  were  indicted  together.  Th^  judge  ruled  that  evidence  of 
statements  made  by  A  not  in  the  presence  of  fi  was  admissible ; 
but  warned  the  jury  that  such  evidence  could  only  be  used  against 
A,  and  not  against  B.  Hdd^  that  this  ruling  was  correct^  and 
that  the  proper  course  for  B  to  have  taken,  if  he  considered  that 
he  was  prejudiced,  was  to  have  applied  for  a  separate  trial  in  termH 
of  sec.  167  of  the  Criminal  Procedure  Code  (Ordinance  No.  1  of 

'       1903). 

Where  one  person  employs  another  to  do  a  criminal  act  on  his  behalf, 
and  that  other  deliberately  and  knowingly  does  that  act^  both  are 
equally  guilty. 

Argument  on  qnestions  of  law  reserved  for  the  consideration 
ot  the  Supreme  Court  in  terms  of  sec.  270  of  the  Criminal 
Procedure  Code. 

The  accused  were  indicted  at  the  Pretoria  Criminal  Sessions 
before  Mason,  J.,  and  a  jury  jmder  an  indictment  containing  four 
alternative,  cotmts.  .  The  first  two  counts  charged  them  with  con- 
travening sec.  7Q  of  Ordinance  No.  32  bf  1902.  The  third  and 
toorth  counts  charged  them  with  contravening  sec.  3  (a)  of  Law 
No.  10. of  1894,  as  amended  by  First  Volksraad  Resolution  No. 
680  of  the  3rd. July,  1895.    The  four  counts  were  as  follows : — 

(1)  In  that^  "between  the  thivd  day  of  December  and  the  fourteenth 
day  of  the  said  month,  in  ttia  year  1903,  and  at  Iftetoria  aforesaid, 
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the  said  Simon  Schapiro  and  the  aaid  Harria  Saltman  did  both  and 
each  or  one  or  other  of  them  wrongfully  and  unlawfully  promise  to 
Daniel  Donovan,  a  liquor  traffic  inspector,  that  if  he,  the  said  Daniel 
Donovan,  would  in  connection  with  his  office  recommend  the  granting 
by  the  Liquor  Licensing  Court  at  Pretoria  aforesaid  of  a  liquor  licence 
to  Hei-man  Hamburg,  Uiere  residing,  the  said  Simon  Schapiro  and  the 
said  Harris  Saltman  would  give  to  the  said  Daniel  Donovan  an  advan- 
tage, viz.,  that  they  would  assure  to  the  said  Daniel  Donovan  payment 
of  the  sum  of  five  hundred  pounds  sterling. 

(2)  In  tliat^  between  the  dates  and  at  the  place  aforesaid,  the 
said  Simon  Schapiro  and  the  said  Harris  Saltman  did  both  and  each 
or  one  or  other  of  them  wrongfully  and  unlawfully  promise  to  the  said 
Daniel  Donovan,  that  if  he,  the  said  Daniel  Donovan,  would  omit  to 
perform  his  duty  under  the  said  Ordinance  by  refraining  from  report- 
ing adversely  as  to  the  granting  by  the  said  Liquor  Licensing  Court  of 
a  liquor  licence  to  the  said  Herman  Hamburg,  the  said  Simon  Schapiro 
and  the  said  Harris  baltman  would  give  to  the  said  Daniel  Donovan 
an  advantage,  vLb.,  that  they  would  assure  to  the  said  Daniel  Donovan 
payment  of  the  sum  of  five  hundred  pounds  sterling. 

(3)  In  that,  between  the  dates  and  at  the  place  aforesaid,  the  said 
Simon  Schapiro  and  the  said  Harris  Saltman  did  both  and  each  or 
one  or  other  of  them  wrongfully  and  unlawfully  promise  to  the  said 
Daniel  Donovan,  being  a  person  in  the  service  of  the  colony  of  tlie 
Transvaal,  that  if  he,  the  said  Daniel  Donovan,  would  in  conflict  with 
his  duty  and  in  his  official  capacity  recommend  the  granting  by  the 
Liquor  Licensing  Court  at  Pretoria  aforesaid  of  a  liquor  licence  to 
Herman  Hamburg,  there  residing,  he^  the  said  Daniel  Donovan,  would 
receive  the  sum  of  five  hundred  pounds  sterling. 

(4)  In  that^  between  the  dates  and  at  the  place  aforesaid,  the  said 
Simon  Schapiro  and  the  said  Harris  Saltman  did  both  and  each  or  one 
or  other  of  them  wrongfully  and  unlawfully  promise  to  the  said  Daniel 
Donovan,  that  if  he,  the  said  Daniel  Donovan,  would  in  conflict  with 
his  duty  and  in  his  official  capacity  refrain  from  reporting  adversely 
the  granting  by  the  said  Liquor  Licensing  Court  of  a  liquor  licence  to 
the  said  Herman  Hamburg,  he,  the  said  Daniel  Donovan,  would  receive 
the  sum  of  five  hundred  pounds  sterling. 

The  jury  found  the  accused  not  guilty  on  the  first  and  second 
counts,  but  guilty  on  the  third  count.  They  were  sentenced  to 
six  months'  imprisonment  without  hard  labour  and  a  fine  of  £400 
each.  The .  presiding  judge,  at  the  request  of 'counsel  for  tbb 
accused,  stated  the  following  questions  for  the  consideration  of 
the  Supreme  Court : — 

(I)  Does  the  third  count  of  the  indictment,  on  which  the 
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priaoQers  were  found  guilty,  disdoee  any  offence  under  Law 
No.  10  of  1894  ? 

(2)  Mr.  Esaden  objected  to  any  evidence  being  given  by  the 
witaess  Donovan  as  to  what  Saltman  said  to  him  (not  in  the 
presence  of  Schapiro)  so  far  as  it  prejudiced  Schapiro. 

The  Court  ruled  that  statements  made  by  Saltman  introducing 
the  name  of  Schapiro  were  admissible  in  evidence  as  against 
Saltman  only,  if  otherwise  relevant  and  admissible  against 
Saltman,  but  such  statements  were  not  evidence  against  Schapiro. 
The  Court  directed  the  jury  accordingly.    Was  this  ruling  correct  ? 

(3)  Was  there  evidence  to  go  to  the  jury  that  Donovan  was 
a  duly  appointed  traffic  inspector  in  December,  1903  ? 

(4)  Mr.  Oregorowaki,  for  both  accused,  applied  to  reserve  the 
question  whether  the  finding  of  the  jury  that  the  prisoners 
were  not  guilty  on  the  first  two  counts  of  the  indictment  did 
not  amount  to  a  finding  that  Donovan  had  not  been  appointed 
a  liquor  traffic  inspector,  and  that  therefore  the  prisoners  could 
not  be  found  guilty  under  Law  No.  10  of  1894. 

The  Court  expressed  the  opinion  that  this  was  not  a  question 
of  law  which  could  be  reserved,  because  there  was  no  justification 
for  the  assumption  that  the  jury  cUd  not  find  Donovan  to  be  a 
liquor  traffic  inspector. 

(5)  Was  the  presiding  judge  right  in  law  in  directing  the  jury 
that  Donovan  had  any  duty  in  his  capAdty  as  official  to  perform 
in  connection  with  the  granting  of  a  licence  to  Hamburg  ? 

(6)  The  Court  charged  the  jury  that  in  criminal  cases  the 

law  did  not  allow  an  agent,  who  had  knowingly  acted  therein, 

to  shelter  himself  from  responsibility  by  pleading  that  he  isbcted 

on  behalf  of  a  principal ;  but  that  he  was  guilty  just  as  if  he  had 

been  the  principal  himself,  and  that  the  prisoners, .  therefore, 

i{  they  promised  on  behalf  of  E[amburg,  or  represented  that 

Hamburg  had  promised  to  pay  the  sum  of  £500  if  Donovan 

mommended  the  granting  of  the  licence,  were  guilty  upon  the 

indictment  in  the  same  way  as  if  they  had  made  the  promise 

or  representation  on  their  own  behalf.    Was  this  direction  of  the 

Court  correct  ? 

Oregorowaki,  for  the  acctised  Saltman :  The  third  count  of  the 


358  RE^  y.  SGHAPIRO  AND  BALTMAN. 

indictment  does  not  state  an  offence  under  the  law.  There  are 
only  two  officials  within  whotse  scope  it  is  to  report  on  liquor 
licences ;  see  sec.  74  of  Ordinance  No.  32  of  1902.  Any  person 
can  object  to  the  issuing  of  a  licence  (see  sec.  25),  but  the  duty  to 
recomme  ad  or  not  is  only  on  the  commissioner  of  police  or  on  the 
liquor  truiffic  inspector.  It  should  have  been  alleged  that  Donovan 
was  a  liquor  traffic  inspector.  It  must  appear  0x/aoi6  the.  indict- 
ment that  the  official  was  asked  to  do  something  contrary  to  hia 
duty.  The  promise  also  is  set  out  too  vaguely.  The  law  must 
be  strictly  interpreted,  and  its  scope  not  enlarged.  The  promise 
ought  to  be  that  the  promisor  *vould  give  something,  and  not 
that  somebody  else  would  give ;  certainly  not  a  vague  allegatioa 
that  the  official  would  receive  something,  without  stating  from 
whom  or  how. 

'  As  regards  the  third  point,  there  was  no  evidence  that 
Donovan  was  properly  appointed ;  see  sec.  71  of  Ordinance  No. 
32  of  1902.  The  documents  put  in  showed  that  the  appointment 
was  defective,  as  the  Lieutenant-Governor  had  not.  given  his 
approval.  The  Crown  was  no:  satisfied  with  giving  evidence 
that  Donovan  acted  as  such ;  they  produced  evidence  as  to  his 
appointment,  and  that  evidence  showed  that  the  appointment 
was  defective. 

[The  Court  intimated  that  the  fourth  point  was  not  one  of 
law  at  all.] 

Essdsn  (with  him  Williamson),  for  the  accused  Schapiro: 
(On  the  first  and  sixth  points.)  It  never  was  the  intention  of  the 
legislature  to  make  the  agent  liable.  We  are  dealing  with  an 
indictment  under  a  statute,  and  the  wording  of  the  statute  makes 
it  clear  that  it  was  the  intention  of  the  legislature  to  punish  the 
principal.  Besides,  a  promise  on  behalf  of  another  is  not  a  bind* 
ing  promise  on  the  part  of  the  agent.  Here  there  is  not  even  an 
ojlegation  of  a  promise  on  behalf  of  another,  but  only  a  vague 
allegation  that  Donovan  would  receive  something.  Further, 
there  was  no  evidence  that  Hamburg  was  not  a  fit  and  proper 
person  to  obtain  a  licence.  The  conviction  against  him  was 
known  to  the  Licensing  Commission.  There  is  no  evidence  that 
Donovan  w^  asked  to  do  anything  contrary  to  his  duty. 
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(On  the  second  point)  The  learned  judge  should  have  ex« 
eluded  all  reference  to  Schapiro  in  the  statements  which  were 
admitted.  TUd  accused  were  not  charged  with  conspiracy,  and 
therefore  statements  by  the  one  were  not  evidence  as  against 
the  other. 

(On  the  fifth  point.)  Donovan  did  not  meet  Schapiro  till  the 
evening  before  the  "meeting  of  the  Licensing  Commission.  His 
report  had  been  sent  in  by  that  time,  and  he  was  functus  ojfficio 
(see  sec  74  of  Ordinance  No.  32  of  1902).  He  had  no  right  to 
address  a  meeting  of  the  Commission. 

BuTTia  Begg,  for  the  Crown  (asked  to  confine  his  arguments 
to  the  first  and  sixth  points  only) :  The  material  words  of  the 
statute  are  ''makes  a  gift  or  promise."  The  criminality  is  in- 
ferred from  the  intent  of  the  promisor,  and  not  from  the  capacity 
or  pov^er  of  the  official  to  do  the  thing  asked  for.  Besides,  the 
accused  could  not  have  been  prejudiced  by  the  fact  that  it  was 
Qot  stated  in  the  third  count  that  Donovan  was  a  liquor  traffic 
inspector.  It  is  a  clear  principle  of  our  law  that  both  the 
principal  and  agent  are  criminally  liable;  see  Reid  and  Stewart 
V.  Rex  (supra,  p.  260),  There  are  no  words  in  the  statute  which 
derogate  from  this  principle. 

Gregorowski  and  Essden  in  reply. 

Innes,  C.J. :  This  matter  came  before  the  Court  as  an  argu- 
ment on  questions  <^i  law,  reserved  under  sec.  270  of  the  Criminal 
Procedure  Code.  The  accused  were  charged  with  having  offered 
a  bribe  to  inspector  Donovan,  and  the  charge  was  formulated  in 
four  counts;  two  of 'them  framed  under  sec.  76  of  Ordinance  No. 
32  of  1902,  which  deals  with  the  offering  of  bribes,  to  liquor 
traffic  inspectors;  the  other  two  framed  under  sub-sec.  (a)  of 
sec.  3  of  Law  No.  10  of  1894,  which  treats  of  bribing  officials 
generally.  The  accused  were  found  guilty  on  the  third  count. 
(framed  under  Law  No.  10  of  1894);  certain  questions  of  law 
were  reserved,  and  they  came  up  for  consideration  yesterday. 

The  first  point  is  this :  "  Does  the  th\rd  count  of  the  indict- 
ment, on  which  the  prisoners  were  found  guilty,  disclose  any 
offence  under  Law  No.  10  of  1894  ?"     Now,  an  indictment  is  a 
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plea  of  the  Crown.  It  is  a  document  setting  forth  tiie  oime 
with  which  the  Crown  charges  an  accused  person  and  giving 
particulars  of  the  charge.  It  seems  to  me  there  are  two  essen- 
tials  in  an  indictment:  it  should  contain  allegations  which,  if 
proved,  would  constitute  the  crime  with  which  the  accused  is 
charged ;  and  the  particulars  of  the  offence  should  be  stated  in 
such  detail  as  to  enable  him  to  know  the  case  that  he. has  to 
meet.  If  an  indictment  satisfies  those  tests,  I  think  it  is  suffi* 
dent.  Now,  to  constitute  the  crime  with  which  the  present 
accused  were  charged,  there  must  be  a  promise  to  an  official,  and 
that  promise  must  be  made  with  the  object  of  inducing  him,  in 
his  official  capacity,  to  violate  his  duty.  The  third  count  of  the 
indictment  alleges  an  unlawful  promise  to  a  person  in  the  service 
of  the  Government — in  other  words,  to  an  official;  and  that  it 
was  conditional  on  his  doing  something  in  his  official  capacity 
and  in  violation  of  his  duty.  Those  allegations,  if  substantiated, 
would  certainly  constitute  a  crime  under  sec.  3  of  Law  Na  10  of 
1894.  But  it  was  argued* that  the  particulars  were  too. vaguely 
stated ;  that  the  .indictment  8b9uld  have  alleged  that  Donovan 
was  a  liquor  inspector.  I  do  not  know  why  the  indictment  did 
not  say  so ;  it  would  have  been  better  if  it  had.  But  it  will  be 
noticed  that  in  the  first  two  counts,  drawn  under  a  Law  which 
dealt  with  liquor  inspectors,  Donovan  was  described  as  such ;  but 
in  the  last  two  counts,  framed  under  a  Law  which  dealt  with  offi- 
cials generally,  his  special  capacity  was  not  set  forth.  The  f ramer 
of  the  indictment  probably  followed  more  or  l6ss  the  wording  of 
the  statutes  under  which  the  different  sets  of  counts  were  drawn ; 
but  in  any  event  the  omission  is  not  in  my  opinion  material. 

It  was  also  argued  that  some  details  as  to  his  duty,  and  as  to 
the  reasons  why  what  he  was  asked  to  do  was  contrary  to  his 
duty,  should  have  been  set  out.  The  test,  as  I  have  already 
pointed  out,  is  whether  the  particulars  stated  in  the  indictment 
were  reasonably  sufficient  to  allow  the  accused  to  know  the 
nature  of  the  crime  with  which  he  was  charged.  That  always 
was  the  rule  adopted  in  practice,  but  the  matter  is  now  regulated 
by  statute.  [Here  sees.  120  and  121  of  the  Criminal  Procedure 
Code  were  referred  to.]  Applying  this  test,  it  appears  to  me 
that  the  particulars  given  were  reasonably  sufficient,  having  re- 
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S^iid  to  the  sabstantial  justice  of  the  case,  to  enable  the  accused 
U»  know  the  particulars  of  the  crime  laid  to  their  charge.    The 
^xnoxmt  of  the  gift  was  stated ;  the  nature  of  what  Donovan  was 
Mked  to  do  was  stated ;  the  only  thing  is  that  Donovan's  special 
ca|Mcity  was  not  described.    But  the  Law  imposes  and  confers 
xipon  certain  officiab  only  the  duty  and  right  of  recommending 
to  the  Licensing  Court  the  granting  of  a  licence ;  those  officials 
^r^  the  commissioner  of  police  and  all  liquor  inspectors.    The 
Iaw,  therefore,  supplied  the  hiatufl^  such  as  it  was,  in  the  indict- 
ineoi    I  am  satisfied  that  the  accused,  on  the  frame  of  the  in- 
dictment, had  sufficient  particulars  before  them  reasonably  to 
biow  the  nature  of  the  offence  with  which  they  were  charged ; 
therefore,  the  arguments  I  have  referred  to  cannot  be  sustained. 

Then  another  ground  was  advanced  on  the  first  point    The 
^tute,  in  constituting  the  crime,  speaks  of  a  man  who  "  makes 
^  ^  or  promise  "  to  an  official    The  indictment  charges  the 
lyecoaed  that  they  did  wrongfully  and  unlawfully  promise  to  the 
mi  Donovan,  being  an  official,  that  he  should,  if  he  did  a  certain 
iking,  receive  the  sum  of  £500.    It  was  argued  that  a  promise  must, 
to  fall  within  the  statute,  be  made  by  the  person  himself  who 
communicates  with  the  official ;  that  any  other  f (Hm  of  promise 
u  not  a  promise  strictly  so  called,  and  therefore  is  not  covered 
^y  the  statute.    I  cannot  agree  with  that  contention.    The  words 
^  the  third  count  can  only  have  one  of  three  meanings :  Either 
*  promise  of  £500  by  the  persons  who  made  the  communication 
■^hat  would  bo  a  promise  in  the  strictest  sense  of  the  word.    Or 
a  guarantee  by  them  to  the  man  approached  that  he  would  re- 
ceive, in  certain  events,  that  sum — that  would  be  equivalent  to  e^ 
promise  made  by  the  persons  making  the  communication.    Or, 
thirdly,  they  might  mean  a  promise  on  behalf  of  somebody  else. 
In  that  case,  for  reasons  which  I  shall  state  later  on,  the  agent, 
who  knowingly  and  deliberately  agreed  to.  do  the  criminal  act, 
wonld  be  e^juaJly  liable  with  the  principal.     So  that  whatever 
meaning  we  assign  to  the  words,  in  my  opinion  they  do  imply 
a  promise  within  the  meaning  of  the  statute.    I  think,  there- 
fore, that  all  the  argument  on  the  first  qutotion  reserved  must 

I  now  come  to  the  second  point.    The  learned  judge  admitted 
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evidence  of  statements  inade  by  Saltman  which  were  relevant  as 
far'  as  he  was  concerned,  but  which  introduced  the  name  of 
Schapiro ;  but  he  warned  the  jury  that  such  statements  Wiere 
evidence  only  as  against  Saltman,  and  not  against  Schapiro.  In 
my  opinion  that  was  the  correct  and  the  only  possible  ruling. 
The  two  men  were  charged  together.'  It  is  not  alleged  that  this 
was  a  case  in  which  the  Crown  could  not  indict  jointly.  Any 
relevant  statement  made  by  one  of  them  was  evidence,  and  the 
Court  could  not  exclude  it,  though  it  was  evidence  only  against 
the  one  who  made  it.  It  is  an  unfortunate  circumstance  that, 
when  evidence  is  given  of  statements  by  one  of  two  accused  men 
who  are  being  tried  together,  the  jury  may  unconsciously  allow 
such  evidence  to  prejudice  the  other  accused. '  And  that  there 
may  Ixj  no  injustice  done,  the  law  has  provided  a  remedy.  Sec. 
167  of  the  Criminal  Procedure  Code  allows  either  of  the  accused 
to  apply  to  have  his  trial  taken  separately.  It  was  open  to 
Schapiro,  through  his  counsel,  to  have  asked  to  have  the  pro- 
ceedings against  him  stopped,  and  to  have  a  separate  trial.  But 
he  did  not  do  so,  and  the  learned  judge  could  not  exclude  the 
evidence.  Therefore,  it  seems  to  me  that  the  second  point  re- 
served must  also  be  decided  against  the  accused. 

The  third  point  is  whether  there  was  evidence  to  go  to  the 
jury  that  Donovan  was  a  duly  appointed  liquor  inspector  in 
December,  1903.  [Here  full  reference  was  made  to  the  evidence 
and  documents  put  in  with  regard  to  Donovan's  appointment.] 
In  my  opinion  the  learned  judge  was  quite  right  in  holding 
that  there  was  evidence  to  go  to  the  jury  upon  this  point,  and 
we  should  not  disturb  his  ruling  to  that  effect. 

Then  we  come  to  the  fourth  point.  It  is  not  clear  upon  the 
papers  whether  the  learned  judge  meant  to  reserve  this  point 
or  not.  If  he  meant  to  reserve  it,  I  think  he  was  wrong.  No 
question  of  law  arises  on  it.  We  are  asked  to  hold  that  the  jury, 
though  they  returned  a  verdict  of  guilty,  really  meant  to  find 
the  accused  not  guilty.  I  take  it  the  learned  judge  must  have 
charged  the  jury  that,  in  order  to  convict  the  accused,  Donovan 
must  be  proved  to  have  been  an  official  duly  appointed  for  the 
purpose  of  the  law  regulating  liquor  licences — in  other  w^ords, 
a  liquor  inspector     If  he  charged  them  in  that  way,  I  do  not 
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iJiafc  any  question  of  law  arises ;  it  is  a  question  of  fact  I 
do  not  think  the  learned  judge  intended  to  reserve  it  >  all  he 
meant  to  do  was  to  indicate  that  Mr.  Gregorowski  asked  him 
to  do  so,  but  that  he  did  not  think  it  ought  to  be  reserved, 
and  I  think  he  was  correct.  But  the  better  course  would  have 
been  not  to  have  made  any  entry  at  all. 

The  fifth  question  is  this:  "  Was  the  presiding  judge  right  in 
lai^    in    directing  the  jury  that  Donovan  had  any  duty  in  his 
capacity  of  official  to  perform  in  connection  with  the  granting 
of  a  licence  to  Hamburg  ? "     The  point  of  this  objection  is  thai 
aec   74  of  the  Liquor  Ordinance  requires  liquor  traffic  inspectors 
to  report  upon  applications  for  licences  to  the  commissioner  of 
police,   ipvho  is  directed  to, forward  the  report  to  the  resident 
magistrate  one  clear  week  before  the  court  sits.     Now  the  crucial 
conversations  between  Saltman  and  Schapiro  and  Donovan  took 
place   after  the  statutory  report  had  been  sent  in ;  and  it  was 
argned,  on  behalf  of  the  accused,  that  when  Donovan  had  sub- 
mitted   his  report  he  had  discharged  his  duty,  and  there  was 
nothing  more  for  him  to  do ;  therefore  any  subsequent  attempt 
to    hrihe   him,  though  morally  blameworthy,  was  not  a  crime 
under    the  statute.    But  it  appears  to  me  there  is  a  general 
dnty  imposed  by  the  Ordinance  upon  a  liquor  traffic  inspector 
to  report  and  tender  advice  to  the  Licensing  C!ourt.     The  direc- 
tions as  to  when  he  should  send  in  his  original  report  are  merely 
administrative  directions.    It  would  not  be  illegal,  in  my  opinion, 
for  the  Licensing  Court  to  consider  a  report  sent  in,  say,  five  days 
"beforehand  instead  of  seven  days,  or  sent  in  on  the  very  day  of 
the  hearing.     If  the  applicant  for  the  licence  were  prejudiced  in. 
any  'waj''  they  should,  of  course,  adjourn  the  meeting ;  but  the 
statnte  does  not  prevent  them  considering  a  report  at  any  time. 
l(f  oreover,  the  liquor  inspector,  though  he  has  sent  in  his  report, 
ixAS  another  duty  :  his  duty  is  to  attend  the  sitting  of  the  Licen- 
sing Oourt  so  that  he  may  submit  himself  to  cross-examination  if 
necessary,  answer  any  question  put  to  him,  and  assist  the  Licen- 
sing Court  generally.     And  if  he  were,  in  consequence  of  fresh 
or  fuller  information,  to  tender  advice  to  the  Licensing  Court 
varjrin^  from  his  written  report,  that  advice  could  properly  be 
-weighed  and  considered  by  the  court.     If  he  followed  that  course 
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he  would  be  acting  as  an  official  in  discharge  of  the  general  duty 
imposed  upon  him  by  the  Ordinance.  To  my  mind  the  parties 
took  that  view.  They  knew  the  licensing  Court  was  just  about 
to  sit ;  but  they  were  content  that  Donovan  should  receive  the 
money  if  he  would  go  the  next  day  and  advise  the  court  in 
the  direction  they  wished.  I  think  the  fifth  question  must  also 
be  answered  against  the  accused. 

There  only  remains  the  sixth.  That  raises  the  point  that  if 
Schapiro  and  Saltman  did  make  any  promise,  they  made  it  not 
for  themselves,  but  for  Hamburg  or  some  other  person,  and  there- 
fore they  are  not  criminally  liable.  This  matter  was  discussed  in 
the  case  of  Reid  and  Stewart  v.  Rex^  and  the  Court  expressed  an 
opinion  upon  it  which  was  practically  in  favour  of  the  present 
contention  of  the  Crown.  Although  there  we  were  dealing  with 
the  case  of  a  principal,  and  here  we  have  to  do  with  the  case  of 
agents,  the  question  does  not  appear  to  me  to  admit  of  doubt  If 
one  man  employs  another  to  do  a  criminal  act  on  his  behalf,  and 
that  other  deliberately  and  knowingly  does  it,  both  are  equally 
guilty — ^the  man  who  did  the  act  and  the  man  who  procured  the 
act  to  be  done  on  his  behalf.  In  England  the  man  who  procures 
another  to  commit  a  crime  is  called,  in  cases  of  felony,  an  "  acces- 
sory before  the  fact " ;  in  treason  he  is  called  a  "  principal,"  because 
there  are  no  ''accessories"  in'  treason;  in  misdemeanour  he  is 
also  palled  a  "  principal."  The  man  who  actually  commits  the 
criminal  act  is  always  called  a  principal.  The  terms  employed 
by  American  lawyers  are  more  convenient  in  my  opinion.  They 
call  the  man  who  procures  the  crime  the  "  instigator,"  and  they 
call  the  man  who  actually  commits  the  crime  the  "  perpetrator" ; 
but  they  consider  the  two  men  equally  guilty.  If  a  man  de- 
liberately allows  himself  to  be  the  tool  of  another,  and  does  a 
criminal  act  on  behalf  of  that  other,  he  cannot  shelter  himself 
behind  the  fact  that  he  derived  no  benefit  from  it  liimself — ^that 
he  was  acting'  on  behalf  of  somebody  else.  There  are  cases  in 
which,  owing  to  absence  of  knowledge,  the  man  who  does  the 
deed  may  be  innocent ;  but  this  is  not  one  of  those  cases.  -The 
custom  of  this  and  other  South  African  courts  has  been  to  style 
the  man  who  procures  a  crime  to  be  committed  the  principal,  and 
the  man  who  commits  the  crime  the  agent ;  but  whether  we  call 


ERASMTTS  v.  RtTSSELL^S  EXECUTOR.  S66 

them  principal  and  agent,  or  aocesaory  and  principal,  or  instigator 
and  perpetrator,  both  are  equally  guilty. 

That  being  so,  in  my  opinion  all  the  points  reserved  must  be 
answered  in  favour  of  the  contention  of  the  Crown,  and  the  con- 
viction must  be  confirmed. 

Solomon  and  Curlbwis,  J  J.,  concurred. 

Attorneys  for  the  accused :  Rooth  &  Wes^ds. 
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1904.    May  5,  6.    Solomon  and  Cublewis,  J.J. 

Purchase  and  boU, — Damages. — Lou  caused  by  defect  in  ariiele  sokL — 
Actio  redhibitoria. — Express  toarratUy. 

Where  a  vendor  haa  sold  an  article  with  s  defect  of  which  he  had  no 
actual  or  implied  knowledge  at  the  time  of  the  sale,  the  purchaser, 
though  he  may  recover  the  purchase-pricie  by  the  aerio  rsdhibitoria, 
cannot  hold  the  vendor  liable  for  the  damage  sustained  in  conse- 
quence of  such  defect ;  the  fact  that  the  vendor  expressly  warranted 
that  the  article  sold  was  free  from  any  defect  does  not  affect  the 
question. 

The  defendant  sold  to  the  plaintiff  ten  cows,  which  he  warranted  to  be 
perfectly  sound  and  free  from  disease  or  infection.  At  the  time  of 
the  sale  the  defendant  believed  that  the  warranty  was  correct^  and 
did  not  know  that  the  cows  were  infected ;  but  a  few  days  after- 
wai-ds  they  developed  Rhodesian  tick  fever,  and  communicated  the 
disease  to  other  cattle  of  the  plaintiff  running  on  the  latter's  &rm. 
A  number  of  such  cattle  died,  as  did  all  those  purchased  from  the 
defendant  except  one.  The  plaintiff  sued  for  the  return  of  the 
purchaae-prioe  of  the  cows  which  had  died,  and  also  for  damages 
calculated  on  the  value  of  his  own  cattle  which  had  died  from  the 
infection.  Heldy  that  though  the  plaintiff  was  entitled  to  a  re- 
fund of  the  purchase-price  of  the  cows,  yet  as  the  defendant  had  no 
knowledge  that  they  were  not  healthy  when  he  sold  them,  he  was 
not  liable  for  the  damages  caused  to  the  plaintiff  by  their  infection 
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Action  for  the  refund  of  the  sum  of  £146,  Ss.,  being  the  pur- 
chase-price of  certain  nine  cows  sold  by  the  defendant  to  the 
plaintiff,  and  for  payment  of  the  sum  of  £357,  10s.  as  damages. 

The  declaration  set  out  that  the  plaintiff  had  purchased  from 
the  defendant  ten  cows  at  £16,  Ss.  per  head,  which  at  the  time  of 
the  sale  the  defendant  represented  as  sound  and  free  from  disease, 
but  which  as  a  fact  had  been  imported  over  an  infected  area, 
and  were  at  the  date  of  the  transaction  infected  with  Rhodesian 
tick  fever.  A  few  days  after  the  sale  the  cows  became  incapaci- 
tated by  disease,  and  nine  of  them  died.  Accordingly  the  plaintiff 
now  claimed  a  refund  of  the  price  of  the  nine  cows.  As  a  further 
claim  the  plaintiff  alleged  that  he  had  allowed  the  ten  cows  in 
question  to  graze  on  his  farm,  and  they  had  come  in  contact  with 
his  other  cattle  and  had  communicated  the  disease  to  the  latter, 
sixteen  of  which,  though  previously  healthy,  had  died  in  conse- 
quence. At  the  time  of  the  warranty  the  defendant  knew,  it 
was  alleged,  that  the  plaintiff  was  a  farmer  and  had  other  cattle. 
The  sixteen  cattle  belonging  to  the  plaintiff  were  valued  at 
£357,  lOs.,  which  amount  he  claimed  as  damages  sustained  in 
consequence  of  the  defendant's  breach  of  warranty. 

In  his  plea  the  defendant  admitted  his  liability  in  regard  to 
the  claim  for  £146,  5s.,  and  said  that  he  had  befo^  issue  of  sum- 
mons tendered  and  again  tendered  the  amount  to  the  plaintiff. 
He  denied  his  liability  for  the  damages  sustained  by  the  plaintiff 
as  alleged  itt  the  declaration. 

The  facts  will  be  found  fully  set  out  in  the  judgment. 

GregoTowski  (with  him  Dickaon),  for  the  plaintiff:  There  was 
an  express  warranty  that  the  cattle  were  healthy,  and  an  ex- 
press warranty  increases  the  vendor  s  liability.  Even  if  there 
was  no  express  warranty  the  defendant  is'  liable.  The  vendor 
must  make  good  any  loss  caused  to  the  buyer.  The  actio 
redhibitoria  implies  restitutio  in  integrum,  and  therefore  all 
loss  must  be  indemnified;  see  Moyle  on  Coiitract  of  Sale, 
pp.  202,  205 ;  Mayne  on  Damaye^,  6th  ed.  p.  21 ;  Smith  v. 
Green  (45  LJ.,  C.P.  28).  Yoet  {ad  Pandectaa,  21,  1, 10)  deals 
with  the  cases  where  a  vendor  knew  and  where  he  did  not 
know  of  the  defect ;  but  he  does  not  treat  of  the  case  Where  the 
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veador  has  made  an  express  warranty ;  see  also  Grotius,  3,  15,  7, 
and  Schorer's  Note  thereon ;  Begley  v.  Denton  <t  Thomas  (14  S.C. 
344). 

SmtLts,  for  the  defendant:  The  plaintiff  can  only. bring  the 
dctio  redhibitoria  or  the  dctio  quanti  minoria :  he  has  no  action 
for  danoages ;  see  Irvine  &  Co.  v.  Berg  (1879,  Buch.  p.  88) ;  Mos- 
teri  V.  Noach  (3  S.C.  174).  Even  if  there  was  an  express  war- 
ranty, the  defendant  is  not  liable  for  damages ;  see  Voet,  21, 1, 3 ; 
Digest,  21,  1,  18.  The  only  circumstance  which  can  make  the 
vendor  liable  is  knowledge  on  his  part  of  the  defect ;  see  Digest, 
19,  1, 13  ;  Pothier,  (EuvresiVente),  voL  3,  sec  213.  As  a  fact,  the 
evidence  shows  that  there  was  no  warranty  expressly  made. 

ChregoTOWskiy  in  reply:  Pothier  does  not  deal  with  the  case 
where  the  vendor  has  made  an  express  warranty ;  s^e,  further, 
Voet.  21,  1,  8. 
Cur,  adv,  vult, 

Postea^Uay  6)  :— 

Solomon,  J. :  In  this  case  we  reserved  judgment  yesterday ; 
not  that  we  felt  any  doubt  as  to  what  our  decision  should  be,  but 
we  thought  it  was  advisable,  as  the  point  raised  is  quite  a  novel 
one  and  there  are  no  decisions  upon  it,  and  as  it  is  a  point  of 
very  great  importance,  to  rfeserve  our  decision  in  order  that  we 
might  look. more  closely  into  the  authorities  which  have  been 
quoted  during  the  argument. 

As  to  the  facts  in  the  case,  there  is  very  little  dispute  or 
contest  between  the  parties.  It  appears  that  the  plaintiff  is  a 
fanner  residing  in  the  district  of  Pretoria;  and  the'  defendant 
is  executor  dative  in  the  estate  of  Qne  Henry  Russell;  Onjtpe 
28th  March,  1903,  the  defendant,  in  his  bapacity  as  such  elecutbr, 
sold  by  auction  a  large  number  of  cattle  belonging  to  the  estate 
of  which  he  was  executor.  At  this  sale  the  plaintiff,  amongst 
a  number  of  other  persons,  purchased  cattle ;  he  bought  tep  ijows 
at  the  price  of  £16,  Ss.  per  head.  At  the  time  of  t^6  sale;^t 
is  clear  that  to  all  appearance  the  cattle  were  perfectly  setUid 
and  healthy;  there  was  no  indication  at  that  time  that  they. 
were  suffering  from  any  disease  whatsoever.    The  p^intiff  took 
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the  cattie  to  hia  farm,  and  there  allowed  them  to  mix  with  other 
cattle  which  he  had  running  on  his  farm.  A  few  days  after- 
wards the  cattle  exhibited  certain  symptoms  of  disease,  and  the 
disease  proved  itself  to  be  such  an  extremely  virulent  one  that 
nine  out  of  the  ten  cows  died  of  the  disease,  which  was  subse- 
quently discovered  to  be  Rhodesian  tick  feVer.  Not  only  did 
nine  out  of  the  ten  cattle  which  he  had  bought  at  the  sale  die, 
but  a  number  of  other  cattle  which  he  liad  running  on  the  farm 
at  the  time  were  infected  with  the  same  disease,  and  sixteen 
of  them  subsequently  died  also.  Now  it  is  common  cause,  at 
all  events  it  is  not  disputed,  that  the  cattle  at  the  date  of  the 
sale  were  infected  with  Rhodesian  tick  fever,  and  that  they  were 
in  that  condition  at  the  time  when  the  plaintiff  took  them  to  his 
farm. 

In  these  circumstances  the  plaintiff's  claim  is  a  twofold  one : 
first  of  all  he  claims  cancellation  of  the  contract  of  sale  with 
regard  to  the  nine  cow6  which  died,  and  he  claims  a  return  of 
the  purchase-price,  the  sum  of  £146,  5s.  To  that  claim  there 
is  no  defence  raised,  and  of  course  no  defence  could  be  raised 
under  the  admitted  facts  of  the  case.  For  it  is  quite  clear  that 
by  our  law  in  such  circumstances,  where  the  cattle  at  the  time  of 
the  sale  were  infected'  with  a  disease  of  this  nature,  which  was 
not  to  be  detected  by  the  appearance  of  the  animals,  a  purchaser 
is  entitled  to  ask  that  the  sale  be  cancelled,  and  that  the  seller 
shall  refund  to  him  the  purchase-price  which  he  had  paid  for 
the  cattle.  The  defendant,  therefore,  on  this  claim  tenders  the 
amount  of  £146,  5a,  and  of  course  on  that  claim  judgment  must 
be  given  for  the  plaintiff  for  that  amount 

But  the  plaintiff  further  claims  the  sum  of  £357,  10a  as 
damages  which  he  sustained,  being  the  value  of  sixteen  head 
of  cattle  which  were  infected  by  the  diseased  animals,  and  which 
subsequently  died  from  the  same  disease.  This  claim  is  based  on 
the  ground,  as  set  forth  in  the  declaration,  that  there  was  an  ex- 
press warranty  at  the  time  of  the  sale  that  th^y  were  quite  sound 
and  free  from  disease  and  infection,  and  that  they  had  not  come 
from  or  over  any  infected  ar^;  and  it  is  further  said  that  the 
plaintiff,,  relying  on  this  express  warranty,  allowed  the  cows  to 
graze  on  his  farm,  and  that  they  came  in  contact  with  liis  other 
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catUe,  which  up  to  that  time  had  heen  healthy  and  free  from 
diaease,  and  that  in  this  way  the  disease  was  communicated  to 
the  other  cattle..  Then  it  is  further  alleged  on  this  claim  that 
the  defendant  at  the  time  he,  through  the  auctioneer,  gave  the 
warranty  and  sold  the  cattle  to  the  plaintiff,  knew  that  the  plain- 
tiff was  a  &rmer  and  had  other  cattle  running  oh  his  farm,  and 
in  those  circumstances  it  is  said  that  by  law  the  plaintiff  is 
entitled  to  recover  this  sum  of  £357,  10s.  as  damages  by  reason 
of  the  express  warranty  which  was  given  at  the  time  of  the 
sale. 

Now  I  would  point  out,  in  the  first  place,  that  there  is  no 
charge  of  fraud  in  this  case.  It  is  not  suggested  that  the  de- 
fendant at  the  time  of  the  sale  knew  that  the  cattle  were  infected 
with  this  disease.  Of  course,  if  there  had  been  evidence  to  that 
effect,  if  it  had  been  proved  that  the  defendant  at  the  time  of  the 
sale  knew  of  this  fact,  there  could  be  no  question  that  by  our  law 
he  would  be  liable  not  only  to  restore  the  purchase-price,  but  also 
to  make  compensation  to  the  plaintiff  for  any  loss  which  he  Had 
sustained  by  reason  of  the  cattle  being  infected  with  this  disease. 
That,  however,  is  not  the  claim  which  is  made  in  this  action. 
The  case  is  that,  by  reason  of  the  express  warranty  which  was 
given,  the  plaintiff  is  entitled  to  recover  this  amount  of  damages 
in  the  same  way  as  he  would  have  been  entitled  if  there  had 
been  fraud  on  the  part  of  the  defendant.  Now  the  defendant 
denies  the  allegation  that  any  express  warranty  was  given  at 
the  time  of  the  sale  of  these  cattle,  and  he  also  denies  that  he 
knew  that  the  plaintiff  was  a  farmer  and  had  other  .cattle  run- 
ning on  liis  farm.  With  regard  to*  the  question  whether  there 
was  any  express  representation  made  at  the  time  of  the  sale  that 
these  cattle  were  free  from  any  disease,  I  may  say  that  for  myself 
I  feel  very  considerable  doubt  as  to  whether  any  express  repre- 
sentation was  made.  But  I  do  not  think  it  is  necessary  to  ex- 
press any  definite  opinion  upon  that  point,  because  I  am  satisfied 
that  by  our  law,  even  if  there  was  an  express  representation 
made  ab  the  time  of  the  sale  that  the  cattle  were  free  from  any 
disease,  the  plaintiff  is  not  entitled  to  recover  damages  for  the 
losB  oi  the  sixteen  head  of  cattle  which  died  from  the  disease 
which  was  communicated  to  them. 

T.P.    04—14 
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If  this  action  had  arisen  onder  English  law,  there  is  strong 
authority  for  the  contention  advanced  on  behalf  of  the  plaintiff. 
The  case  of  Smith  v.  Oreen,  to  which  we  were  referred  by  Mr. 
Oregoramaki,  is  an  almost  exactly  parallel  case  with  the  present, 
assuming  of  course  that  this  express  representation  was  made  at 
the  time  of  the  sale.    In  that  case  the  defendant  sold  a  cow  to 
the  plaintiff,  a  farmer,  with  a  warranty  that  she  was  free  from 
foot  and  mouth  disease.    The  plaintiff  placed  the  cow,  which  had 
the  disease,  with  other  cow&    Some  of  these  became  infected 
with  the  disease  and  died,  as  also  did  the  cow  in  question ;  and 
it  was  held  that  the  defendant  was  liable  in  damages  for  the 
entire  loss,  if,  when  he  sold  the  cow,  he  knew  that  the  plaintiff 
Vas  a  farmer  and  that  he  would  or  probably  might  place  the 
infected  cow  with  others.    It  will  be  seen,  from  the  headnote  at 
any  rate,  that  the  judgment  proceeds  partly  on  the-  ground  that 
at, the  time  of  the  sale  the  defendant  knew  that  the  plaintiff  was 
a  farmer.    But  I  cannot  think  that  that  would  make  any  sab- 
stantial   difference  in  a  case  like  the  present,  where  a  person 
places  a  large  number  of  cattle  on  the  market  for  sale  by  public 
auction.    I  think  that  in  such  circumstances  he  must  be  taken  to 
know  that  farmers  would  probably  be  present  at  the  sale  and 
would  buy  those  cattle,  and  I  think  the  headnote  puts  the  case 
rather  more  strongly  than  it  was  put  in  the  judgments  of  the 
judges.    The  case  came  up  on  the  question  of  a  direction  which 
was  given  at  the  trial  by  Archbold,  J.,  and  Brett,  J.,  in  the 
course  of  his  judgment  says:  ''My  brother  Archbold  seems  to 
have  avoided  all  difficulty  by  leaving  the  question  to  the  jury  in 
the  manner  he  did.    In  effect  he  left  it  to  them  to  say  whether 
the  facts  brought  the  case  within  the  rule  I  have  mentioned  or 
not,  telling  them  that  the  plaintiiTs  right  to  recover  these 
damages  must  depend  on  whether  or  not  the  defendant  knew 
that  the  plaintiff  was  a  farmer,  and  whether  he  knew,  or  ought  to 
have  known,  that  the  cow  in  question  would  be  placed  with 
others."    Now  I  cannot  help  thinking  that  in  such  circumstances 
as  the  present  the  defendant  certainly  ought  to  have  known  that 
farmers  would  probably  buy  cattle  at  such  a  sale  as  this,  and 
that  they  would  in  the  ordinary  course  allow  those  cattle  to  mix 
with  the  cattle  which  they  had  on  their  farma    Therefore  I  do 
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not  think  that  the  mere  isct  that  there  is  no  evidence  ia  this 
esse  to  prove  that  the  defendant  at  the  time  of  the  sale  knew 
that  the>  plauEitiff  was  a  fanner  oould  make  any  substantial 
difference. 

This  case,  however,  has  not  to  be  decided  upon  the  authorities 
of  the  English  law,  which  cannot  guide  us  in  a  question  of  this 
nature,  because  it  is  perfectly  well  known  that  there  are  many 
important  iUfferences  between  our  law  and  the  Engli^  law  on 
the  subject  of  a  contract  of .  purchase  and  sale.  For  instance,  I 
lefer  to  one  point  which  arises  in  this  very  case.  Under  the 
English  larw  I  take  it  that  in  the  absenee  of  any  express  warranty 
in  such  a  case  as  this  there  would  be  no  right  to  recover  even  the 
purdiase-price.  Before  the  purchase-price  could  be  recovered  it 
would  be  necessary  to  prove  there  was*  an  express  representation 
made  at  the  time  of  the  sale  that  the  cattle  were  free  from 
dioeaso.  Now  of  course  that  is  not  our  law.  It  is  quite  clear 
that  by  our  law,  even  in  the  absence  of  any  express  representa- 
tion, a  seller,  in  such  a  case  as  this,  is  taken  to  have  warranted 
that  the  animals  were  free  from  disease,  and  he  is  liable  to  refund 
the  purchase-price  if  it  is  found  that  at  the  time  of  the  sale  the 
aoimals  were  suffering  from  some  latent  disease.  In  that  respect, 
therefore,  there  is  a  very  important  difference  indeed  between 
our  law  and  English  law,  which  differ  widely  as  to  the  reme- 
dies which  are  available  to  the  puitehaser  under  the  contract 
(rfsale. 

Thii  is  a  subject  which  has  been  discussed  in  many  cases  in 
the  Cape  courts,  and  the  leading  case  on  the  sutject,  which  has 
been  followed  in  subsequent  cases,  and  to  which  we  were  referred 
in  the  course  oi  the  argument,  is  that  of  Irvine  Jk  Co.  v.  Berg 
(Budt  1879,  p.  88X  There  0B  Yillisbs,  CJ.,  points  out  the 
dilqmiee  between  the  Roman-Dutch  law  and  the  English  law  on 
thesubjiect  He  says:  ^  There  is  no  doubt  that  under  the  Bomaa- 
Datdi  law  a  purchaser  of  goods  is  entitled  in  an  actio  ex  empto 
to  recover  damages  where  there  has  been  no  delivery  at  all  of 
the  jpwds;  but  all  tiie  authorities  draw  a  distinction  between  the 
€IS9  where  there  has  befm  a  delivery  and  where  there  has  been 
BO  delivery  at  all  In  the  present  case  there  was  a  delivery  and 
>  payment  of  the  pniehase  prica    The  only  remedy  open  to  the 
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purchaser  in  soch  a  case  is  by  tiie  custio  redkibUoria  or  the  (utio 
quanti  minoria." 

Now,  in  this  case  there  is  no  question  as  to  the  cu^io  qnanti 
minaris,  for  the  action  which  is  brought  is  the  actio  redhibtioria, 
and  by  that  action  it  is  clear  that  by  our  law  the  plaintiff  is 
entitled  to  recover  the  purcliase-prioe  which  he  paid  for  the 
cattle  which  were  suffering  from  this  latent  defect  I  can,  how- 
ever, fiod  no  authority  for  the  proposition  that  in  irach  a  case  he 
is  also  entitled  to  recover  the  damages  which  he  may  have  sus- 
tained by  reason  of  the  animals  suffering  from  such  latent  defect 
Mr.  Gregarowaki  has.  urged  that  certain  damages  are  certainly 
reooverabla,  for  instance,  the  interest  on  the  money,  and  in  a  case 
like  the  present  the  keep  of  the  cow&  However,  those  questions 
do  not  arise  in  this  case  as  there  is  no  claim  for  such  damages ;  and 
therefore  it  is  not  necessary  to  express  any  opinion  on  that  point 
But  I  can  find  no  authority  for  the  proposition  that  such  damages 
as  were  sustained  in  this  case  are  recoverable  by  the  adio 
redfiibitoria. 

It  is  argued,  however,  that  it  makes  all  the  difference  that 
there  was  not  only  the  warranty  implied  by  law,  but  an  express 
representation  made  at  the  time  of  the  sale  that  the  animals  were 
free  from  disease.  No  authority,  however,  has  been  cited  in 
support  of  this  contention.  All  the  authorities,  it  appears  to  me, 
draw  a  very  clear  distinction  between  the  case  of  a  seller  who 
knew  of  the  defect  at  the  time  of  the  sale,  and  a  seller  who 
was  ignorant  of  that  defect  In  the  former  case,  where  the 
seller  had  knowledge  of  the  defect,  he  is  liable  not  only  to  restore 
the  purchase-price  which  was  paid,  but  he  is  also  liable  for  any 
damages  which  may  have  been  sustained  by  the  purchaser  in 
consequence  of  that  defect  But  in  the  case  of  a  seller  who  had 
no  knowledge  of  the  defect,  he  is  liable,  according  to .  the 
authorities,  only  to  refund  the  purchase-price  which  was  paid. 
That  se^ms  to  be  the  law  as  laid  down  by  the  leading  authorities, 
to  two  or  three  of  which  I  propose  shortly  to  refer.  And  first  of 
all  I  would  refer  to  the  passage  in  the  Digest  (19, 1, 13),  where 
it  is  laid  down  as  follows :  "  Julian  distinguishes  between  the 
case  of  a  seller  who  knew  and  one  who  was  ignorant  of  the 
defect,  as  regards  the  f^momit  of  the  Judgment  which  should  be 
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given  in  the  actio  ex  empto,  because  he  says  he  who  has  sold 
diseased  cattle  or  defective  timber,  if  he  did  it  in  ignorance,  is 
only  liable  for  the  difference  in  the  price  which  the  purchaser 
would  have  paid  had  he  known  of  the  defect  If,  however,  he 
knew  of  the  defect  and  kept  silent  and  deceived  the  purchaser, 
he  is  liable  for  all  the  loss  which  the  purchaser  may  have 
suffered  by  the  purchase ;  so  that  if  a  building  has  collapsed 
in  oonsequence  of  the  defect  of  the  timber,  he  is  liable  for 
the  value  of  the  building,  or,  if  cattle  have  died  through  in- 
fection from  the  diseased  cattle,  he  will  be  liable  for  such  loss." 
Then  I  will  refer  to  Qrotius  (3, 16,  7),  where,  in  discussing  this 
subject  of  latent  defect,  at  the  end  of  the  paragraph  he  says : 
"  But  in  addition  to  what  has  been  stated  above,  should  it  appear 
that  the  seller  knew  of  the  defect  at  the  time  of  the  sale,  he  will 
be  liable  for  all  the  damage  which  the  purchaser  may  suffer 
thereby."  It  is  only  in  that  case,  the  case  in  which  the  seller 
knew  of  the  defect  at  the  time  of  the  sale,  that  he  is  liable  for 
such  damages.  The  same  law  is  laid  down  by  Voet  in  21, 1, 10 : 
"A  vendor  who  knew  of  the  defect  is,  moreover,  bound  to  make 
reparation  of  the  whole  of  the  loss  sustained  by  the  purchaser  in 
oonsequence  thereof;  while  one  who  is  ignorant  of  it  is  not 
liable  for  this  loss  uvieas  he  was  an  artificer."  He  makes  that 
exception,  as  he  does  in  sec  9,  where  he  says :  "  If  the  seller  was 
an  artificer  who  could  easily  and  ought  to  have  known  of  the 
existence  of  the  defect,  from  the  precepts  of  his  own  art,  this  is 
to  be  held  as  knowledge  on  his  part."  With  that  one  exception, 
he  lays  down  the  rule  that  a  seller  who  was  ignorant  of  the 
defect  at  the  time  of  the  sale  is  not  liable  for  any  such  damages 
A8  were  incurred  in  this  case. 

The  matter  is  dealt  with  very  fully  and  clearly,  and  most 
>i>tisfactorily,  I  think,  in  the  passage  from  Pothier,  in  his  Con^ 
trtut  of  Sale,  to  which  we  were  referred  by  Mr.  SmUts.  He  treats 
of  this  subject  under  the  title  of  "  Warranty  against  redhibitory 
^ces,"  and  he  begins  by  saying :  **  The  seller,  by  the  nature  of 
tiie  contract  of  sale,  is  held  to  guarantee  to  the  buyer  that  the 
Article  sold  is  exempt  from  certain  vices,  which  are  of  a  nature 
i^  render  them  almost  useless,  or  even  sometimes  actually  harm- 
^L"   Then  he  proceeds  to  say  that  it  is  necessary  with  regard 
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to  this  matter  to  distinguish  between  the  case  in  which  the  seller 
was  ignorant  of  the  defect,  and  the  case  in  which  he  had  know- 
ledge of  it  ''  In  the  former  case  the  seller  is  obliged  to  return 
to  the  purchaser  the  price  which  he  has  paid,  and  he  is  not  liable 
for  any  damage  which  the  defect  in  the  article  sold  may  have 
caused  to  the  purchaser  with  regard  to  his  other  goods.  In  the 
second  case,  when  the  seller  had  knowledge  of  the  defect,  he  is  in 
addition  liable  for  all  damage  which  this  defect  of  which  he  had 
not  warned  the  purchaser  has  caused  him  witii  regard  to  his 
other  goods ;  because  this  reticence  of  the  seller  is  a  fraud  which 
he  has  committed  against  the  buyer,  and  he  is  therefore  obliged 
to  make  compensation  for  any  damage  which  may  have  been  in- 
curred thereby."  Then  he  gives  the  exceptiona  He  says :  *'  The 
seller,  even^  though  he  may  not  have  had  actual  knowledge  of  the 
defect,  is  deemed  to  have  had  such  knowledge  if  he  had  reason- 
able grounds  to  suspect  such  a  defect;  provided  that  he  said 
nothing  at  the  time,  because  this  reticence  in  itself  is  a  fraud." 
That  seems  to  be  not  only  good  law,  but  also  common  sense. 
Then  he  also  refers  to  the  exception  which  has  been  treated  of 
by  Voet,  the  exception  of  an  artificer ;  and  he  also  makes  another 
exception,  tiie'  case  of  a  merchant  who  sells  work  of  his  own 
manufacture  or  articles  of  which  he  professes  to  havb  a  special 
knowledge.  In  those  cases  they  are  taken  to  have  had  know- 
ledge, even  though  no  actual  knowledge  is  brought  home  to  them. 
As  he  says,  the  reason  is  that  an  artificer,  by  the  profession  of 
the  art,  must  be  taken  to  hav^  knowledge  of  the  defect  in  the 
article.  He  discusses  these  points  at  some  length ;  then  he  goes 
on :  "  With  the  exception  of  these  cases  (an  artificer  or  a  mer- 
chant) the  seller  who  had  no  knowledge  nor  any  just  suspicidn 
of  the  defect  is  not  liable  to  the  purchaser  for  any  damage,  but 
only  for  the  price  which  was  paid,  and  is  not  liable  fos  any 
damage  which  was  caused  to  the  purchaser  in  his  other  goods." 
The  whole  subject  is  most  fully  and  clearly  dealt  with  by  Pothier, 
and  his  conclusions  are  substantially  the  same  as  those  of  the 
Roman-Dutch  law  authorities  to  which  I  have  referred. 

I  may  mention  I  have  ascertained  that  this  point,  has  been 
actually  decided  in  the  Natal  courts  in  the  case  of  FdL  v.  MvUifia 
(4  N.L.K  93).    There  it  was  held  that  by  common  law,  as  well  as 


ERASMUS  V.  RUSSELL'S  KXBCUTOR.  375 

by  Law  No.  9  of  1871,  where  catUe  are  purchased  infected  with 
Itmg  fflcknees  at  the  time  of  the  sale,  the  purchaser  can  recover 
t&e  price  paid,  but  not  damages,  if  the  seller  were  ignorant  of 
tbe  latent  disease.  There  is  nothing  to  show  that  in  that  case 
there  was  an  express  warranty,  bnt  the  decision  is  interesting  on 
this  question  which  has  been  raised  in  this  case. 

It  appears  to  me,  therefore,  that  we  are  bound  to  come  to  the 
coodusion  that  by  our  law,  unless  it  has  been  proved  that  the 
seller  at  the  time  of  the  sale  knew  of  the  disease  which  existed, 
he  18  Dot  liable  for  any  damages  which  may  have  been  sustained, 
bat  is  only  liable  to  restore  the  purchase-price. 

Bat  then  it  is  urged  that  in  this  case  there  was  an  express 
warranty.  It  is  difficult,  however,  to  dee  why  that  fact  should 
make  any  difference,  because,  after  all,  by  the  common  law  the 
seller  in  a  case  of  this  nature  is  deemed  to  have  warranted  that 
the  animals  were  free  from  any  disease.  An  express  warranty 
that  they  were  free  from  disease  does  not  therefore  appear  to  me 
to  carry  the  ease  any  further,  or  to  increase  the  liabilities  of 
the  seller.  Therefore  I  can  quite  understand  that  there  is  no 
authority  whatsoever  for  the  proposition  which  was  urged  upon 
08  by  Mr.  QregorovxHei,  that  in  a-  case  where  there  is  an  express 
warranty  the  seUer  of  the  goods  should  be  liable  for  damages, 
in  addition  to  being  liable  to  restore  the  price  which  has  been 
paid  for  the  article. 

Our  decision  in  this  case  must  of  course  be  taken  to  be  limited 
to  the  special  facts  of  this  case,  to  the  case  where  there  was  latent 
disease  in  the  animals  at  the  time  of  the  sale.  I  say  nothing  of 
the  case  which  may  arise  if  the  seller  at  the  time  of  the  sale 
warrants  or  represents  that  the  articles  which  he  is  selling  have 
aoy  special  or  particular  qualities.  It  may  possibly  be  that  in 
soch  a  case  the  result  may  be  different.  In  such  a  case  there  is 
IK)  presumption  of  law  that  the  seller  is  making  any  representa- 
tion or  giving  any  warranty,  and  to  that  extent,  therefore,  the 
cases  differ  from  one  another.  It  is  unnecessary,  however,  to  say 
anything  further  upon  that,  point,  and  it  is  sufficient  to  say  that 
in  sach  a  case  as  the  present  there  is  no  authority  in  our  law  for 
the  contention  that  the  seller  is  liable  for  such  damages  as  were 
BQstained  by  the  purchaser  in  consequence  of  the  disease  from 
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which  the  cattle  were  suffering.  I  think,  therefore,  that  on  the 
second  daim,  the  claim  for  the  sum  of  £367,  lOs.  damages,  our 
judgment  must  be  in  favour  of  the  defendant,  with  costs. 

CuBLEWis,  J.:  I  agree  with  the  judgment  of  my  broUier 
SoLDMOK.  It  seems  to  me  that  the  auctioneer  who  acted  for  the 
defendant  in  this  matter  made  no  other  representations  than  such 
as  the  common  law  implies  in  a  case  of  a  sale  of  cattle.  As  regards 
the  law,  I  have  very  little  to  add  to  what  my  brother  Solomok 
has  said.  Mr.  Qregcrowski  referred  to  certain  passages  in  the 
Digest.  The  passage  which  seemed  to  me  the  only  authority  on 
which  he  could  rely  was  that  in  Digest,  19, 1, 13, 3,  where  it  is 
said  that  if  a  person  is  ignorant  of  the  fact  that  the  slave  he  sells, 
is  a  thief,  and  positively  asserts  that  he  is  honest,  he  will  be 
liable.  I  h^ve  referred  to  the  passage  itself  and  also  to  sec  1  of 
the  same  reference,  where  it  is  laid  down  that  he  who  in  ignorance 
sells  a  slave  who  is  a  thief  is  not  liable  to  the  purchaser.  He 
only  becomes  liable  if,  as  stated  in  sec.  3,  being  ignorant  that  the 
slave  is  a  thief,  he  represents  him  to  be  honest  and  mindful  of  his 
master's  interests  (Jxmasfrwgi),  in  order  to  sell  him  at  a  better 
price ;  and  the  reason  given  is  because  he  ought  not  rashly  to 
assert  positively  as  a  fact  that  of  which  he  is  ignorant  Sed  nan 
debuit  facile,  quae  igii^orabai,  adseverare.  And,  again,  Hie  non 
debuit  foAnlia  eeae  ad  temerariam  iTidicationem.  This  passage 
does  not,  therefore,  seem  to  me  to  support  the  doctrine  for  which 
the  learned  counsel  for  the  plaintiff  contended.  The  principal 
distinction  which  is  laid  down  by  Voet^  and  is  clearly  set  out  by 
Pothier,  is  that  where  the  seller  knew  or  is  presumed  to  know 
and  where  the  seller  is  ignorant  of  a  latent  defect,  the  law  dis- 
tinguishes between  his  liability  accordingly.  If  he  did  not  know 
of  the  disease,  he  cannot  be  liable  except  for  the  refund  of  the 
purchase  money  and  such  other  expenses  as  are  necessarily  con- 
nected with  the  sale ;  but  if  he  had  knowledge,  then  of  course  he 
is  liable  for  all  the  damages  which  were  caused.  His  knowledge 
in  that  case  is  tantamount  to  fraud.  There  are  cases  in  which  the 
law  makes  the  seller  also  liable  even  if  he  had  no  express  know- 
ledge ;  but  those  are  cases  where  the  law  clearly  implies  that, 
thougli  he  had  no  express  knowledge,  the  circumstances  were 
such  that  he  must  be  considered  to  have  had  knowledge.    So 
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that  in  every  case  we  come  back  to  the  fact  that  knowledge,  or 
circumstances  which  would  imply  knowledge,  is  necessaiy  before 
the  seller  is  liable  for  damages  beyond  a  refund  of  the  money. 

Plaintiff's   Attorneys:    Timlall  &    Mortimer;    Defendant's 
Attorneys :  Rootk  it  Weaads. 


FRASER  V.  LEE. 
1904.    May  2,  6.    Solomon  and  Curlewis,  J.J. 

Practice. — Jurisdiction  of  Witwaienfrand  High  Court, -^  Change  of 
tenue^—Prodamation  No.  U  of\%0%  eec.  29. 

The  plainti£^  who  refdded  in  Johannesburg,  issaed  summons  in  the 
Supreme  Court  against  the  defendant,  who  resided  in  Yolksrust^ 
in  an  action  baaed  on  a  contract  for  the  sale  of  shares  which  had 
been  made  and  was  to  he  performed  in  the  former  town.  The 
defendant  had  chosen  domicilium  eitandi  ei  executandi  in  Johan- 
nesburg, and  applied  under  sec  29  of  Proclamation  No.  14  of  1902 
for  change  of  venue  to  the  Witwatersrand  High  Court,  the  plaintiff 
consenting.  Held,  that  as  the  contract  was  made  and  had  to  be 
performed  in  Johannesburg,  the  High  Court  had  jurisdiotion  in 
respect  of  the  cause,  and  the  application  was  accordingly  granted. 

This  was  an  application  by  defendant,  under  sec  29  of  Pro- 
clamation No.  14  of  1902,  for  change  of  venue  to  the  Witwaters- 
rand High  Court. 

Summons  had  been  taken  out  in  the  Supreme  Court  by  the 
plaintiff  Fraser  against  the  applicant  (defendant)  for  the  pay- 
ment of  the  purchase-price  of  certain  shares  sold  to  the  latter. 
The  defendant,  who  made  the  application,  stated  in  his  petition 
that  he  had  chosen  domicilium  eitandi  et  executandi  at  Johan- 
nesburg, and  submitted  that  the  action  could  be  heard  more  con- 
veniently in  the  High  Court.    The  plaintiff  consented. 
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The  matter  origiDally  came  before  Bbistowe,  J.,  in  Chambers. 
There  was  no  information  at  that  time  before  the  Court  as  to 
where  the  contract  had  been  entered  into  or  had  to  be  performed. 
Accordingly,  as  the  point  to  be  decided  was  whether  the  mere 
con^nt  of  parties  could  give  the  High  Court  jurisdiction  in  a 
case  where  there  was  no  other  ground  of  jurisdiction,  his  lord- 
ship on  account  of  the  importance  of  the  question  referred  the 
application  to  the  full  Court 

Parfea(May  6):— 

Tindall,  for  the  applicant :  It  has  now  been  ascertained  ihat 
the  contract  sued  on  was  made  in  Johannesburg,  and  had  to  be 
performed  there.  The  High  Court  has  therefore  jurisdiction  over 
the  cause  apart  from  the  consent  of  partiea 

Duxbwry,  for  the  plaintiff,  consented. 

Solomon,  J. :  In  this  case  the  contracts  sued  upon  were  made 
in  Johannesburg  and  were  to  be  performed  in  Johannesburg,  and 
accordingly  the  Witwatersrand  High  Court  would  have  juris- 
diction over  the  cause.  The  defendant  has  chosen  dbmicUium 
dtandi  et  exectUaTuli  in  Johannesburg,  at  the  office  of  his  solicitor 
there,  and  consequently  there  is  no  difficulty  whatsoever  in  mak- 
ing an  order  now  for  removal  of  this  case  to  be  tried  in  the  Wit- 
watersrand High  Court  It  may  be  that  if  the  Johannesburg 
court  had  no  jurisdiction  whatsoever,  either  over  the  cause  or 
over  the  defendant,  by  reason  of  the  fact  that  he  resided  out  of 
the  jurisdiction  of  the  court,  some  difficulty  might  have  arisen. 
I  express  no  opinion  whatsoever  about  that ;  but  that  is  not  the 
case  with  which  we  have  to  deal.  In  the  circumstance^  of  the 
present  application  there  is  no  difficulty  in  granting  the  prder 
asked  for. 

CuBLEWis,  J.,  concurred. 

Applicant's  Attorneys:  Booth  &  Weasels;  Respondent's  Attor- 
neys :  Macintosh  &  Keii^nerley- 
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ROBINSON  BANK  v.  SLADDEN'S  TRUSTER 
1904k    May  6.    Bristowb,  J. 

Inm)loeney. — Third  meeting  of  eredilom. — iUsolution  to  carry  ot»  bud- 
ne8».—Notice.-^Ultra  vircM.—Law  No.  13  qf  1895,  MCf.  45,  92, 
and  93. 

At  a  third  meeting  of  creditors  in  an  insolvent  estate,  convened  by 
notice  stating  that  the  purposes  of  the  meeting  were  the  receiving 
of  proofs  of  dc^bts,  the  receiving  of  the  tnutee's  report^  and  the 
giving  of  directions  as  to  the  management  of  the  estate,  a  resolu- 
tion was  carried  authorising  the  trustee  to  continue  the  business 
of  the  insolvent  for  a  limited  period.  Udd^  tliat  the  resolution 
was  invalid,  the  management  of  the  estate  not  including  the  carry- 
ing on  of  Uie  business,  and  that  special  notice  of  the  intention  to 
I  such  a  resolution  should  have  been  given. 


Application  upon  notice  of  motion,  calling  upon  the  respond- 
ent, the  trustee  in  the  insolvent  estate  of  'one  Henry  Sladden,  to 
show  cause  why  a  certain  resolution  of  creditors  passed  at  the 
third  meeting  held  in  the  insolvent  estate  on  the  2l8t  April,  1904, 
authorising  the  respondent  to  carry  on  the  business  of  the  insol- 
vent for  a  limited  period  and  authorising  a  special  remuneration 
to  the  respondent  of  £50  per  month,  should  not  be  declared 
noil  and  void;  why  the  respondent  should  not  be  ordered  to 
forthwith  proceed  with  the  realisation  of  the  assets  of  the  said 
estate  in  terms  of  the  Insolvency  Law ;  and  also  why  the  respond- 
ent should  not  be  ordered  to  pay  the  costs  of  the  application 
de  bonis  propriis. 

From  the  various  affidavits  filed  it  appeared  that  the  estate 
of  Henry  Sladden  was  provisionally  sequestrated  on  the  9bh  Feb- 
ruary, 1904,  the  respondent  being  appointed  provisional  trustee. 
On  the  13th  February  an  order  was  made  authorising  the  pro- 
yisioual  trustee  to  carry  on  the  business  as  a  going  concern  for 
the  benefit  of  the  creditors,  but  without  power  to  incur  further 
liabilities,  all  purchases  on  behalf  of  the  business  to  be  paid  for 
by  prompt  cash.    On  the  16th  February  the  sequestration  was 
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confirmed.  On  the  15th  March,  1904,  the  second  meeting  of 
creditors  was  held,  and  the  respondent  was  appointed  final  trostee. 
At  this  meeting  the  applicant  bank  proved  a  claim  against  the 
estate  of  £3891,  which'  was  secured  by  a  duly  registered  general 
notarial  bond  for  £4000. 

The  third  meeting  of  creditors  was  held  on  the  21st  April, 
1904,  the  notice  convening  the  meeting  being  as  follows: — 

All  persons  claiming  to  be  creditors  under  this  estate  are  required 
to  take  notice  that  the  undersigned  has  been  duly  elected  to  and  con- 
firmed in  the  appointment  of  sole  trustee  of  the  said  estate,  and  that 
the  Master  has  appointed  the  third  meeting  to  be  held  before  tlie 
Assistant  Resident  Magistrate  (Civil  Division),  Johannesburg,  on  Thurs- 
day the  21st  April,  1904,  at  2*30  p.m.,  for  the  proof  of  debts,  for  receiv- 
ing the  trustee's  report^  and  also  for  the  purpose  of  giving  directions  to 
the  said  trustee  as  to  the  management  of  the  said  estate. 

A  resolution  was  unanimously  passed  at  this  meeting  autho- 
rising the  trustee  to  carry  on  the  business  for  a  further  period  oi 
three  months,  and  giving  him  remuneration  at  the  rate  of  £50 
per  month  from  the  15th  March  to  the  15th  May,  1904.  The 
bank  was  not  represented  at  this  meeting,  and  did  not  consent  to 
the  resolution.  The  business  of  the  insolvent  was  dealing  in 
mining  implements  and  machinery. 

Smwt9,  for  the  applicant :  The  resolution  was  tdtra  vires  the 
notice.  The  applicant  had  no  such  notice  as  is  required  by  law. 
The  purpose  of  the  meeting  must  be  stated  in  the  notice :  if  any 
special  matter  is  to  be  brought  for^^rd  notice  thereof  must 
be  given;  see  sec.  45  of  Law  No.  13  of  1895;  Keyaer  v.  van 
Rensburg'8  Trustee  (7  S.C.  292) ;  Town,  Crewel  &  Co,  v.  Pentz's 
Trustees  (4  H.C.G.  176).  The  duty  of  the  trustee  is  to  wind  up 
the  estate.  He  cannot  do  anything  calculated  to  interfere  wtih 
or  injure  the  just  rights  of  any  secured  creditor ;  see  sec.  93  of 
Law  No.  13  of  1895. 

Gregorowski,  for  the  respondent :  The  third  meeting  was 
quite  competent  to  deal  with  the  matter.  It  never  was  the 
intention  of  the  Law  that  every  small  matter  to  be  discussed 
must  be  set  out  in  the  notice.  The  resolution  taken  was  only  a 
direction  as  to  the  management  of  the  estate. 
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Sec.  93  cannot  be  interpreted  in  sach  a  way  as  to  make  the 
trustee  wholly  dependent  on  the  directions  of  the  preferent 
creditora  The  policy  of  the  Insolvency  Law  ils  the  distribution 
of  the  assets  among  all  the  creditors,  not  to  place  the  preferent 
creditor  on  a  better  footing.  For  voting  purposes  the  secured 
creditor  is  in  no  better  position  than  the  other  creditors ;  see  sec. 
92  of  Law  No.  13  of  1895.  In  the  present  case  it  would  obviously 
be  to  the  advantage  of  all  the  creditors  to  carry  on  the  business, 
and  the  law  must  not  be  interpreted  in  such  a  way  as  to  allow 
the  secured  creditor  to  get  all  he  can  and  to  leave  tht  other 
creditors  out  of  consideration  ;  see  Standard  BaTik  v.  OdendaaVa 
TnisUes  (5  S.C.  331);  Ex  parte  Emanud  (50  L.J.,  Eq.  306). 
Even  if  the  application  is  granted  it  is  not  a  case  for  ordering 
costs  de  bonis  prapriis. 

Smuts,  in  reply :  I  do  not  press  for  costs  ds  bonis  propriis. 
The  mere  fact  that  the  business  became  insolvent  shows  that  it 
cannot  be  carried  on  profitably. 

Bristowe,  J.  (after  referring  to  the  facts) :  It  is  contended  on 
behalf  of  the  applicant  that  the  resolution  in  question  is  void  on 
two  grounds :  firstly,  because  it  interferes  with  the  just  rights  of 
the  bank  as  a  preferent  creditor ;  secondly,  because  notice  of  the 
intention  to  propose  it  was  not  given.  It  is  not  necessary  to 
deal  with  the  first  ground  of  objection,  because  I  have  formed  a 
dear  opinion  adverse  to  the  trustee  on  the  second.  Sec.  45  of  the 
Insolvency  Law  requires  the  trustee  to  give  notice  of  "  the  time, 
place,  and  purpose "  of  the  third  meeting  of  creditors.  In  the 
present  case  the  notice  given  specified  only  the  statutory  purposes, 
namely,  receiving  proof  of  debts,  receiving  the  trustee  s  report, 
and  giving  directions  as  to  the  management  of  the  estate.  If 
these  purposes  can  be  held  to  include  carrying  on  the  insolvent's 
business,  then  the  notice  was  sufficient;  otherwise  it  was  not. 
Carrying  on  a  business  involves  buying  new  stock ;  and  what- 
ever may  be  the  exact  meaning  of  "  management,"  at  all  events 
it  must  be  confined  to  dealing  with  the  existing  assets,  and  cannot 
be  extended  to  acquiring  new  ones. 

In  Keyser  v.  van  Rensbiirrfn  Trustee  (7  S.C.  292)  notice  of  a 
meeting  of  creditors  of  an  insolvent  estate  was  given  in  precisely 
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the  same  terms  as  in  the  present  case,  and  it  was  held  that  a 
resolution  accepting  an  offer  of  putchase  of  part  of  the  estate) 
passed  at  that  meeting  was  invalid,  because  notice  had  not  been 
givto  of  the  intention  to  propose  such  a  resolution.  This  seems 
to  me  to  be  an  authority  very  much  in  point  in  the  present  case. 
I  therefore  come  to  the  conclusion  that  th6  resolution  in  question 
was  invalid.  Mr.  Gregorowski  contends  that  this  result  is  un- 
fortunate, because  it  is  frequently  necessary  for  the  business  of  an 
insolvent  estate  to  be  temporarily  earned  on.  But  sec.  92  of  the 
Insolveticy  Law  enables  the  trustee  to  call  a  meeting  of  creditors 
for  the  purpose  of  giving  directions  concerning  any  matter  in 
question  relating  to  the  administration  of  the  insolvent  estate.  I 
do  not  see  any  reason  Why  a  meeting  under  this  section  should 
not  be  combined  with  the  statutory  third  meeting,  provided  that 
proper  notice  is  given. 

vThe  application  will  be  granted  in  so  far  that  the  resolation 
complained  of  will  be  declared  void ;  the  rest  of  the  order  asked 
for  is  unnecessary  as  the  duties  of  the  trustee  to  proceed  with 
the  realisation  of  the  estate  are  regulated  by  law.  The  costs  of 
the  application  will  come  out  of  the  estate. 

Applicant's  Attorneys:  Lunnaii  &  Nixon;  Respondent's 
Attorney :  M.  Licktenstein. 
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1904.    May  9.    Inkes,  C.J.,  and  Solomon  and  Curlewis,  JJ. 

Criminal  procedure. — ObHnieiing  police  officers  whilst  in  the  execiUion 
of  their  duty, — Arrest  without  toarrant. — Ordinance  Ko.  1  q/*  1903, 
MC  2Z.^0rdinanee  No.  32  q/'1902,  sees.  67,  68. 

*' Obstnictdiig  polioe  officers  whilst  in  the  execution  iA  their  doty''  is 
an  offence  nnder  the  common  law.  It  mostt  however,  be  shown 
that  the  police  officers  when  the  alleged  offence  was  committed 
bad  a  lawful  duty  to  perform.  Where,  therefore,  the  accused  had 
obstructed  detectives  who  were  attempting  without  a  warrant  to 
arrest  one  R  for  contravention  of  the  Liquor  Ordinance,  the  offence 
not  having  been  committed  in  their  presence,  and  not  falling  under 
sec.  67  or  sec.  68  of  the  Liquor  Ordinance,  Hetd^  that  the  arrest 
was  unlawful,  and  the  conviction  of  the  accused  lix  obstruction 
must  be  quashed. 

The  appellants  were  charged  before  the  Aflsistant  Resident 
Magifitrate  of  Florida  with  the  crime  of  '' obfitructing  peace 
officers  whilst  in  the  execution  of  their  duty/'  in  that  they  had 
obstructed  certain  three  detectives  whilst  they  were  lawfully 
ajresting  one  Ellen  Ryan,  by  rushing  at,  pushing,  and  striking 
ihe  said  detectivea  From  the  evidence  it  appeared  that  the 
detectives  proceeded  to  the  house  of  Mrs.  Hayes  to  arrest  a  Mrs. 
Ryan  for  a  ootitravention  of  the  Liquor  Ordinance.  They  found 
the  accused  there.  After  one  of  the  detectives  had  produced  his 
-warrant  card  one  of  the  accused  said  that  that  was  no  warrant. 
The  accosed  then  began  to  hustle  the  detectives,  and  knocked 
over  two  glasses  of  beer  which  the  detectives  wished  to  secure  as 
evidence  against  Mrs.  Ryan.  Eventually  the  detectives  succeeded 
in  arresting  Mrs.  Ryan,  who,  however,  was  acquitted  of  (he  charge 
laid  against  her.  It  did  not  appear  from  the  evidence  that  the 
'  detectives  had' a  warrant  for  the  arrest  of  Mrs.  Ryan. 

The  magistrate  convicted  the  accused,  and  sebtenced  them  to 

six  weeks'  imprisonment  with  hard  labour  each.     Against  this 

eonyiction  the  present  appeal  was  brought. 
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WiUiamami,  for  the  appellants:  /There  is  no  such  offence 
known  to  the  common  law  as  obstructing  the  police.  Certain 
statutes  have  made  it  penal  to  resist  the  police  when  performing 
certain  special  duties. 

[Innes,  C.J. :  Does  not  sec  24  (c)  of  the  Criminal  Procedure 
Code  recognise  it  as  a  common  law  offence  ?] 

I  submit  not.  In  the  Cape  Colony  it  has  been  necessary  to 
pasH  a  special  statute  to  make  it  an  offence.  Here,  too,  it  has 
been  necessary  in  specific  instances  to  make  such  obstruction  an 
offence,  showing  that  it  is  not  a  common  law  offence. 

Secondly,  there  is  no  evidence  that  the  police  had  any  duty  to 
perform.  They  could  not  arrest  Mrs.  Ryan  without  a  warrant ; 
she  was  not  guilty  of  any  offence  falling  under  sec  23  of  the 
Criminal  Procedure  Code.  See,  further,  Regina  v.  Tazei'  (1 
Roscoe,  100). 

Matthexos,  for  the  Crown :  Obstructing  the  police  is  a  common 
law  offence ;  see  Voet,  48,  3,  2  in  fine.  The  liquor  was  actually 
present  in  the  room ;  the  detectives  were  therefore  justified  in 
treating  it  as  an  offence  committed  in  their  presence,  for  which 
they  could  arrest  without  a  warrant  under  sec  23  of  the  Criminal 
Procedure  Code.  There  is  nothing  to  show  that  the  detectives 
did  not  have  the  right  to  enter  the  premises;  see  sec  67  of 
Ordinance  No.  32  of  1902. 

Innes,  C.J. :  The  accused  in  this  case  were  charged  with  the 
offence  of  obstructing  peace  officers  whilst  in  the  execution  of 
their  duty,  in  that  upon  a  certain  date  at  Florida  they  wrong* 
fully  and  unlawfully  obstructed  certain  three  detectives  in  the 
Criminal  Investigation  Department  whilst  the  said  detectives 
were  lawfully  arresting  one  Ellen  Ryan.  They  were  found  guilty, 
and  sentenced  to  six  weeks'  imprisonment  with  hard  labour. 

The  first  point  taken  on  behalf  of  the  appellants  is  that  no 
crime  is.  disclosed  on  this  indictment;  in  other  words,  that  the 
crime  of  obstructing  police  officers  in  the  discharge  of  their  duty 
is  not  an  offence  known  to  our  common  law,  and  in  the  absence 
of  statutory  provision  such  as  exists  elsewhere  is  not  punishable 
at  alL  But  it  appears  to  me  that  by  our  law  any  forcible  pre^ 
vention  of  the  discharge  of  a  public  duty  must  be  ai  b||Uicfa  of 
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the  crime  of  violence,  and  therefore  a  common  law  offence.  If 
there  were  any  doubt  upon  the  matter,  it  would  be  removed  by 
the  piaafiage  from  Voet  which  Mr.  Matthewa  quoted,  and  which  is 
oondTisive  upon  the  point  It  is  also  instructive  to  note  that  the 
Criminal  Procedure  Code,  sec  24  (o),  allows  a  police  officer  to 
arrest  without  a  warrant  any  person  who  obstructs  a  police  officer 
whilst  in  the  execution  of  his  duty,  or  who  has  escaped  or  attempts 
to  escape  from  lawful  custody;  so  that  the  Criminal  Procedure 
Code  recognises  the  existence  of  this  common  law  offence.  The 
first  point  raised  by  Mr.  WiUiamaon  must  therefore  fail. 

The  second  point  is  one  of  more  substance.    It  is  that  the 
evidence  does  not  show  that  the  police  officers  were  perform- 
ing a  lawful  duty  when  they  were  obstructed  and  assaulted, 
and  therefore  the  offence  stated  in  the  indictment  has   not 
been  made  out    What  does  the  evidence  show  ?     The  detec- 
tives went  to  arrest  Mrs.  Ryan.    It  is  admitted  they  had  no 
warrant ;  could  they  arrest  her  without  one  ?    It  is  clear  that 
they  could  not    The  law  lays  down  the  circumstances  under 
which  arrest  without  a  warrant  may  take  place.    Sec  23  of  the 
Criminal  Procedure  Code  says :  "  The  Sheriff  or  his  deputies,  the 
Commissioner  of  Police  and  his  deputies,  and  all  police  officers 
and  other  officers  of  law  proper  for  the  execution  of  criminal 
warrants,  are  hereby  authorised  and  requested  to  arrest  without 
warrant  every  person  who  shall  commit  any  offence  in  their 
presence " — that  is  not  this  case — "  as  also  every  person  whom 
they  shall  have  reasonable  ground  to  suspect  of  having  committed 
any  of  the  offences  mention  in  schedule  B."    It  is  admitted  that 
the  offence  of  contravening  the  Liquor  Law  is  not  a  schedule  B. 
offence,  and  it  therefore  follows  that  there  must  be  a  warrant  in 
the  case  of  an  arrest  for  contravention  of  the  Liquor  Law.    There 
was  no  warrant  in  this  case,  and  therefore  the  arrest  was  un- 
lawful.   It  is  quite  true  that  under,  the  Liquor  Law  itself  the 
police  have  certain  special  powers.    They  have  powers  to  inspect 
any  nnlicensed  premises  where  they  suspect  that  liquor  is  being 
sold,  aisd  to  seize  all  liquor  upon  the  premises ;  but  even  for  that 
they  require  a  written  authority  from  a  superior  officer,  which 
does  not  appear  to  have  been  forthcoming  in  this  case.    If  there 
is  danger  thai  a  delay  fpr.that  purpose  might  defeat  the  objects 
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of  this  sectioni  then  the  police  constables  under  oertun  circum- 
stances may  exercise  the  powers  of  the  section  without  further 
authority.  They  may  also,  if  the  person  chained  with  contra- 
vening the  Liquor  Law  refuses  to  ^ve  ah  address,  or  gives  an 
address  which  the  police  on  reasonable  grounds  believe  to  be 
false,  arrest  such  pei'son.  These  provisions  go  beyond  the  power 
given  under  Ordinance  No.  1  of  1903.  There  is  no  all^ation 
that  this  c4se*  falls  within  either  sec  67  or  sec.  68.  The  police 
went  there  for  the  purpose  not  of  searching  for  liquor,  but  of 
arresting  Mra  Byan.  That  is  the  charge  laid,  and  by  it  the 
Crown  must  be  bound.  The  Crown  cannot  contend  that  the 
detectives  might  have  gone  to  the  place  properly  for  some 
other  purpose,  and  that  if  they  had  done  so,  and  had  then 
been  assaulted,  the  offence  pharged  would  have  been  committed. 
That  may  or  may  not  be  so;  but  the  accused  are  charged 
with  obstructing  the  police  in  the  execution  of  their  duty 
in  arresting  Mr&  Byan.  It  is.  dear,  in  my  opinion,  that  they 
had  no  right  to  arrest  Mrs.  Ryan  without  a  warrant;  and 
even  though  an  offence  may  have  been  committed,  none  was 
established  which  would  come  within  the  language  of  the  charge. 
That  being  so,  it  seems  to  me  the  appeal  must  be  allowed. 

Solomon,  J. :  I  am  of  the  same  opinioa  I  think  it  is  a  matter 
of  regret  that  no  express  power  is  given  under  the  Liquor  Law 
to  police  officers  to  arrest  without  warrant  persons  suspected  of 
contravening  that  Law*;  but  it  is  clear  that  no  such  power  is 
given.  Moreover,  it  is  equally  dear  that  under  the  Criminal 
Procedure  Code  the  police  in  the  case  of  an  offence  of  this  nature, 
which  was  not  committed  in  their  presence,  have  no  power  to 
arrest  without  a  warrant  But  it  was  urged  by  Mr.  MatAeum 
thart  the  police  were  justified  under  the  provisions  of  sec  67  in 
entering  the  premises  for  the  purpose  of  searching  for  Kqw, 
and  that  they  were  obstructed  in  the  performance  of  that  duty. 
In  my  opinion,  however,  sec  67  has  no  application  to  this  casey 
becauseJt  is  not  suggested  that  the  p(dice  on*this  occasion  Were 
performing  the  duty  of  .searching  for  liquor  on  the  premises. 
The  charge  is  that  they  were  obstructed  in  the  duty  of  arresting^ 
Mrs.  Ryan  for  contravention  of  the  Liquor  Ordinance.    That  is 
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their  own  evidence;  it  was  for  that  purpose  that  they  were 
there,  and  it  is  not  suggested  that  they  were  there  for  the  pur- 
pose of  seaxching  for  liquor.  I  do  not  therefore  think  that  the 
piovisions  of  sec  67  can  have  any  influence  upon  our  decision  in 
this  case.  It  is  dear  that  the  conviction  is  wrong  <m  that  ground,, 
and  it  must  be  set  asida 

CuKLEWis,  J. :  I  concur. 

Appellants'  Attorneys :  Mclnnes  &  ZwareiMtein. 


BEBRO  V.  REX. 

1904.    May  9.    Innes,  CJ.,  and  Soix)mon  and  Curlswis,  JJ. 

Criminal  proetdurt.'^LieeneeB. — Dealer  (handdaar). — TVitfer. — Law 
Ifo.  11  of  IS99,  $60.1. 

A  tailor  who  ezeeutet  orders  for  garments,  either  aupplyipg  the  material 
bimielf  or  making  up  cloth  sopplied  by  his  customer,  bat  does  nqt 
sell  doth  or  other  articles,  or  make  dothes  except  to  order,  is  not 
a  desler  or  merchant  {hamddaar)  within  the  meaning  of  sec  7  d 
Iaw  Na  17  of  1899,  and  need  not  take  oat  a  desler's  licence 
under  that  Law. 

Appeal  from  the  Assistant  Besident  Magistrate  of  Johannes- 
ntrg. 

The  appellant  was  convicted  of  contravening  sec  16  of  Law 
Na  17  of  1899,  in  that  he  carried  on  the  business  of  a  dealer 
{haTiddaar)  without  having  the  necessary  licence.  From  the 
evklejpiee  it  appeared  that  he  was  carrying  on  the  business  of  a 
tailor.'  He  scfld  no  doth,  buttons,  or  other  artides,  but  simply 
made  up  suits  io  order  either  .from  cloth  imported  by  himself  or 
from  doth  suppHed  by  thfrsnstomer. 
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The  appeal  was  first  argued  before  Mahon  and  Bristowe,  J  J., 
on  the  8th  January,  1903,  but  was  ordered  to  be  reargued  before 
a  full  Court 

WiUiarnson,  for  the  appellant :  The  whole  question  is  what  is 
the  meaning  of  the  word  hawielcuir  in  sec  7  of  Law  No.  17  of 
1899.  I  submit  it  means  a  merchant,  a  person  who  buys  and 
sells.  The  appellant  did  not  make  clothes  for  selling ;  he  merely 
executed  orders.  His  profit  is  made  from  the  charges  for  the 
workmanship. 

Matthews,  for  the  Crown:  Handdaar  must  be  interpreted 
with  reference  to  the  whole  scope  of  the  Law.  Sec  7  was  in- 
tended to  exhaust  all  other  callings  not  enumerated  in  sec  6. 
The  test  intended  by  the  legislature  was.  What  is  the  main  factor 
of  the  calling  ?  Any  person  who  buys  material  and  sells  it  in 
another  form  is  a  dealer ;  see  per  Laurence,  JrP.,  in  Marx  v. 
Qween  (5  H.C.G.  363).  As  to  what  ''trader"  means  under  Eng- 
lish law,  see  PavX  v.  Bowling  (3  Carr  and  Payne,  600). 

WiUiamaon,  in  reply. 

Innes,  C.  J. :  The  appellant  was  convicted  of  contravening  sec 
16  of  Law  No.  17  of  1899,  which  makes  it  a  criminal  offence  to 
carry  on  any  calling  or  business  specified  in  sees.  6  and  7  without 
the  licence  requisite  therefor.  The  facts  are  not  in  dispute ;  the 
appellant  is  a  tailor,  properly  so  called — not  one  who  combines 
with  his  tailoring  an  outfitting  business,  or  who  deals  in  hosiery. 
He  confines  himself  to  tailoring ;  that  is,  he  makes  up  into  gar- 
ments and  to  his  customers'  orders  either  their  own  material  or 
material  supplied  by  him.  He  makes  no  clothes  which  are  not 
ordered.  The  question  is  whether,  under  these  circumstances,  he 
falls  within  the  words  which  in  the  English  version  of  the  law 
are  rendered  as  "  dealers  or  storekeepera"  If  so,  he  must  take 
out  a  licence  of  £7, 10&  If  not,  he  requires  no  licence  at  all.  I 
think  the  words  of  the  original  are  not  very  fortunately  translated 
in  the  English  edition  of  the  Local  Laws.  The  Dutch  words  are : 
Jiandekiars,  of  lunidera  van  een  negotie  winkd,  I  agree  with 
what  fell  from  my  brother  CuRLEWis  during  the  argument,  that 
houdevB  van  een  negotie  tuinjeel  mean  ''  retail  dealers/'  and  that 
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handdaars  means  *'  merchante."  I  think  the  legislature  intended 
to  deal  with  wholesale  and  retail  traders :  by  liandelaars  they 
meant  merchante;  by  hauders  van  ten  negotie  winkd,  retail 
dealers.  The  accused  was  certainly  not  a  merchant;  but  even 
taking  the  word  haTidelaar  in  its  widest  sense,  as  meaning  a 
trader  of  any  kind  whatever,  it  is  clear  that  a  workman  who 
confines  himself  to  making  articles  to  order  is  not  a  trader.     And 

I  he  does  not  become  one  from  the  mere  fact  that  a  portion  or  the 
whole  of  the  material  which  he  works  up  is  supplied  by  himself. 

I  If  he  simply  executes  orders  given  by  customers  then  he  is  not  a 
trader,  but  an  artificer.  What  the  legislature  had  in  view  was 
the  taxation  of  profits  made  by  trade  in  the  way  of  buying  and 

I  selling — ^not  of  the  profits  made  by  such  work  as  the  evidence 
shows  to  have  been  performed  by  the  accused  It  is  unnecessary 
to  decide  whether  a  dealer  would  be  liable  to  take  out  a  trading 

I  licence  if  he  kept  a  shop  stocked  entirely  with  articles  made  by 
himself.  It  is  possible  that  a  man  who  manufactured  boots  and 
shoes,  or  wagons  and  carts,  or  other  things,  in  great  quantity  and 
variety,  and  who  stocked  a  shop  with  them,  might  be  held  to  be 
a  storekeeper  or  a  trader,  notwithstanding  the  fact  that  he  made 
the  things  in  the  shop  himself.  That  point  need  not  be  decided, 
for  that  is  not  this  case.  .  This  is  the  case  of  a  man  who  confines 
himself  to  executing  orders  given  by  customers.    Such  a  man  is 

I         not  a  trader ;  he  does  not  require  to  be  licensed  under  sec.  7,  and 

I         therefore  has  not  contravened  sec  16  of  the  statute.    In  my 

I         opinion  the  appeal  must  be  allowed,  and  the  conviction  set  aside. 

I  Solomon,  J. :  I  am  of  the  same  opinion.    It  is  quite  clear 

from  the  facts  of  this  case  that  the  tailor  merely  made  goods  to 
order.  He  did  not  keep  a  shop  in  which,  other  articles  were  sold, 
and  the  question  is  whether  under  such  circumstances  he  comes 
within  the  meaning  of  the  Dutch  expression  luiTidelaar,  or,  as  it  is 
translated  in  this  copy  of  the  Transvaal  Laws,  "  a  dealer  or  store- 
keeper."   In  my  opinion  he  does  not  come  within  either  of  those 

I  terma    Of  course,  if  we  used  the  word  handelaar  or  "  trader  "  in 

its  widest  etymological  sense,  it  may  be  that  the  appellant  would 
come  within  that  meaning ;  but  we  have  to  interpret  the  words 
in  their  ordinary,  well-understood  meaning,  as  they  are  used  in 
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this  country.  Now,  I  am  gatisfied  that  the  term  ha^tiddaar  as 
used  in  this  country  would  never  include  the  case  of  a  person 
who  merely  makes  clothes  to  order,  and  seUs  the  clothes  when 
they  are  so  made.  It  is  unnecessary  to  express  an  opinion  as  to 
what  our  decision  would  be  if  this  was  the  case  of  a  tailor  who 
made  quantities  of  clothes,  not  to  order,  and  kept  those  clothes  in 
stock,  and  sold  them  after  they  had  been  so  made.  It  is  quite 
possible  that  such  a  tailor  may  be  a  dealer  or  storekeeper,  and 
may  therefore  be  required  to  take  out  the  licence  provided  for  by 
the  Law.  This,  however,  is  nqt  such  a  case,  and  if  the  appellant 
is  to  be  required  to  take  out  a  licence  under  sec  7  I  really  do  not 
see  where  we  shall  draw  the  line;  for  then  every  carpenter, 
blacksmith,  farrier,  or  shoemaker  would  also  be  required  to  take 
out  a  licence.  But  I  am  satisfied  that  it  was  never  the  intention 
of  the  legislature  that  persons  carrying  on  those  trades  should 
take  put  licences,  but  merely  that  those  who  made  a  business  of . 
buying  and  selling  goods  for  profit  should  be  required  to  take  jont 
licences.    I  agree  that  the  appeal  should  be  allowed. 

CuBLEWis,  J.:  I  also  agree.  As  pointed  out  by  the  Chief 
Justice,  it  seems  to  me  that  the  Dutch  words  kandeUiaT8, 
Jumders  van  een  negotie  winkel,  &c.,  might  have  been  more. 
correctly  translated  by  •'  merchants,  keepers  or  holders  of  a  re- 
tail shop  " ;  because,  after  all,  the  word  handdaar  is  used  in  its 
ordinary  acceptation  here.  If  one  were  to  use  that  word  in 
Dutch  as  being  the  calling  of  any  person,  one  could  only  trans- 
late it  in  the  English  language  as,  for  instance,  "John  Brown, 
merchant"  I  think  the  word  as  usually  used  in  this  country  is 
used  entirely  in  the  sense  of  buying  goods,  with  the  object  of 
dealing  therein  and  selling  them  again.  When  we  see  it  used  in 
this  way  I  cannot  help  thinking  that  the  original  intention  of 
the  legislature  was  to  denote  by  the  word  handdaars,  "mer- 
chants " ;  the  expression  houder  van  een  negotie  vnTikd  is  gener- 
ally used  in  contradistinction  to  merchants,  that  is,  a  retail 
dealer,  keeper  or  holder  of  a  retail  shop.  ^  Even  if  we  give  it* 
the  more  general  acceptation  of  the  word  handdaar,  that  is,  a 
trader,  in  its  fuller  sense,  I  do  not  think,  in  the  way  that  word  is 
used  and  commonly  spoken,  that  it  could  be  said  to  include  a 


^ot  who  merely  makes  up  clothing  to  order.    Of  course,  a 

^ot  frequently  combines  with  the  work  of  making  clothes  the 

^'^ness  of  an  outfitter,  who  -sells  garments  apd  other  articles ; 

Wtjosb  as  little  as  a  shoemaker  could  be  said  to  be  contemplated 

V  the  Dutch  word  handdaar,  so  I  think  the  tailor  in  this  case 

^^imot  be  said  to  fall  within  the«general  acceptation  of  the  word 

^ndeloar.    For  tHese  reasons  I  think  the  appeal  should  be 

•Bowed. 

Appellant's  Attorneys :  Mclnnes  &  Zwdrenatein. 


PERLEMAN  v.  REX. 

1904.   May  9.    Innes,  C.J.,  and  Solomon  and  Curlers,  J  J. 

Criminal  procedure. — Licences. — Travelling  trader. — Law  No,  17  of 
1899,  eee.  6  (17). 

P,  who  had  taken  out  a  travelling  trader's  licence  under  sec.  6  (17)  of 
Law  No.  17  of  1899,  carried  on  business  in  a  wagon  which  was 
stationed  on  a  yacaat  plot  of  ground.  The  wagon  had  remained 
in  the  same  place  i^or  two  mouths,  but  it  was  removed  on  Sundays, 
and  had  been  taken  away  on  one  occasion  for  a  period  of  ten  days. 
It  was  contended  on  behalf  of  the  Crown  that  P  ought  to  have 
taken  oat  a  dealer's  licence  under  sec.  7  of  the  Law.  ffeldy  that 
as  the  legislature  had  not  defined  the  term  "travelling  trader," 
every  case  should  be  judged  on  its  own  facts,  and  that  there  was 
no  sufficient  proof  that  P  had  ceased  to  be  a  travelling  trader. 

The  appellant  in  this  case  was  charged  before  the  Assistant 

Besident  Magistrate  of  Erugersdorp  with  contravening  sec.  16  of 

Law  No.  17  of  1899,  in  that  he  had  carried  on  the  business  of  a 

general  dealer  without  being  provided  with  the  requisite  licence. 

From  the  evidence  it  appeared  that  he  had  taken  out  a  travelling 
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trader's  licence  tor  one  quarter,  tor  which  he  had  paid  £5,  lOs. 
(This  amount  was  equivalent  to  the  licence  of  a  dealer  with  an 
annual  turnover  of  £15,000,}  The  appellant  carried  on  basinefls 
from  a  wagon  which  was  stationed  on  an  open  plot  of  ground  in 
the  vicinity  of  the  native  compound  of  the  Robinson  mine.  The 
wagon  was  taken  away  every  Sunday,  and  had  also  been  removed 
for  ten  days  in  the  beginning  of  February ;  but  with  these  excep- 
tions it  had  remained  in  the  same  place  from  January  to  March. 
On  one  occasion  the  appellant  had  sold  a  bag  of  flour,  which  was 
fetched  from  a  house  in  the  vicinity.  The  magistrate  convicted 
the  appellant  and  fined  him  £10,  6&  3d.,  being  five  times  the 
amount  of  a  dealer's  licence  for  one  quarter.  Against  this  finding 
appeal  was  noted. 

Willi4im8on,  for  the  appellant :  The  appellant  had  no  fixed 
place  of  businesa  He  is  entitled  to  trade  at  a  particular  place  as 
long  as  it  pays  him.  The  revenue  is  not  affected,  as  the  licence 
pedd  is  actually  higher  than  the  one  demanded. 

MaWievm,  for  the  Crown :  The  appellant  was  not  a  traveller. 
He  had  taken  up  his  abode  permanently  on  the  particular  spot. 
It  is  a  question  of  fact  in  each  case ;  see  Queen  v.  Shortle  (5  S.C. 
203)  and  Queen  v.  Oerld  (11  E.D.C.  136). 

[Innes,  C.J.,  referred  to  the  case  of  Rex  v.  Horwitz,  decided 
in  December,  1903.] 

In  that  case  the  accused  had  had  a  general  dealer's  licence,  a 
renewal  whereof  was  refused.  He  then  took  out  a  travelling 
trader's  licence,  and  was  convicted  for  selling  without  a  dealer's 
licence.  The  Crown  refused  to  support  the  conviction  on  the 
simple  ground  that  the  accused  had  been  refused  a  dealer's 
licence. 

Innes,  C.J. :  The  accused  was  charged  with  carrying  on  busi- 
ness as  a  general  dealer  without  a  licence,  or  without  the  particu- 
lar licence  required  by  law.  He  possesses  a  travelling  trader's 
licence,  for  which  he  pays  at  the  rate  of  £20  per  annum.  He 
keeps  his  goods  in  a  wagon  ;  the  wagon  has  apparently  remained 
in  the  same  place  from  January  to  March,  with  the  exception 
of  ten  days  during  which  the  accused  was  away — ^presumably- 
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travelling.  There  is  nothing  to  show  what  he  was  doing  daring 
those  days;  bat  he  took  liis  wagon  away  with  him»  and  the 
goods  in  it.  In.faoe  of  those  facts  the  Crown  asks  as  to  find 
that  the  man  was  not  a  travelling  trader.  The  Law  does  not 
define  a  travelling  trader  or  say  how  long  the  holder  of  a  licence 
as  such  may  stay  in  one  place,  or  how  far  and  how  frequently  he 
most  travel  So  that  we  can  only  deal  with  each  case  apon  its 
own  special  facts.  I  am  not  satisfied  that  this  man  has  ceased  to 
be  a  travelling  trader  merely  because  his  wagon  has  remained  on 
one  place  for  two  months ;  nor 'am  I  satisfied  that  the  wagon  was 
a  mere  blind,  and  that  he  was  really  selling  goods  oat' of  his 
hooae.  That  being  so,  I  think  the  magistrate  was  wrong,  and 
the  appeal  mast  be  allowed. 

Solomon  and  Curlewis,  J.J.,  ooncarred. 

Ap]>ellant'8  Attorneys :  ThulaU  &  Mortimer. 
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BOUGHEY  V.  BREDELL. 
1904.    May  9.    Innes,  C.J.,  and  Solomon  and  Curlewis,  JJ. 
Jfegligenoe. — CotUribtUary  negligence. 

To  sustain  a  plea  of  contributory  negligence  as  a  defence  to  a  claim  for 
damages  in  respect  of  an  injury  caused  by  the  negligence  of  the 
defendant,  it  must  be  shown  that  but  for  the  negligence  of  the 
plaintiff  the  injury  would  not  have  taken  place — ^in  other  words, 
that  the  negligence  of  the  plaintiff  was  the  proximate  cause  of  the 
accident  A  man  who,  owing  to  the  negligence  of  another,  finds 
himself  in  a  position  of  imminent  danger  cannot  be  held  guilty  of 
contributory  negligence  merely  because  in  such  an  emergency  he 
does  not  act  in  the  best  way  to  avoid  the  danger. 

The  plaintiff  sued  in  the  Witwatersrand  High  Court  for  damages  for 
injuries  sustained  in  a  collision  with  the  defendant's  trolley.  The 
plaintiff  was  coming  up  a  street  on  his  bicycle  when  the  trolley 
turned  into  that  street  from  another '  running  at  right  angles 
thereto.  The  trolley  was  going  at  the  rate  of  eight  miles  an  hour 
on  the  wrong  side  of  the  road,  and  the  driver  did  not  see  the  plaintiff. 
The  plaintiff  attempted  to  turn  the  comer  between  the  kerb  and 
the  trolley,  and  in  so  doing  came  in  contact  with  the  hind  wheel 
of  the  trolley.  The  judge  at  the  trial  held  that  the  plaintiff  knew 
in  sufficient  time  that  the  trolley  was  not  going  to  keep  its  proper 
side ;  that  there  had  been  ample  time  for  him  to  dismount  and 
wait  till  the  trolley  had  passed ;  that,  instead  of  doing  this,  he  had 
chosen  to  take  the  risk  of  passing  it,  and  that  the  accident  had 
therefore  been  caused  by  his  contributory  negligence.  HM^  on 
appeal,  that  the  finding  on  the  question  of  negligence  was  an 
inference  from  the  facts ;  that  the  driver  of  the  trolley  had  been 
grossly  negligent  in  going  round  a  corner  on  the  wrong  side  of  the 
road  at  so  high  a  rate  of  speed  and  also  in  not  looking  in  front  of 
him,  and  that  the  plaintiff  had  not  been  guilty  of  such  contributory 
negligence  as  to  disentitle  him  to  succeed 

This  was  an  appeal  from  the.  Witwatersrand  High  Court. 
•  The  appellant  (plaintiff  in  the  court  below)  sued  the  respondent 
for  the  sum  of  £1000  as  and  for  damages  sustained  owing  to  the 
appellant  having  been  seriously  injured  by  reason  of  the  careless 
driving  of  the  defendant's  servant. 


BOUGHBT  ▼.  BBBDELL.  S»5 

The  case  came  before  Wessei^s,  J.,  who  after  hearing  the  evi- 
dence gave  judgment  in  favour  of  the  defendant  with  ooete. 
'^Q  learned  judge's  finding  on  the  facts  and  reasons  for  judgment 
Were  as  foDows : — 

In  this  case  the  plaintiff  sues  the  defendant  for  damages  for  injuries 
^^uUined  by  plaintiff  by  reason  of  his  colliding  with  a  trolley  belonging 
to  ihfi  defendant  on  or  about  the  24th  January,  1903,  such  collision 
hamg  been  caused  by  negligence  of  the  defendant 

1  found  the  following  facts  in  this  case : — 

(1)  That  plaintiff  on  the  24t/h  January,  1903,  was  riding  on  his 
bicjfck  down  Fox  Street  on  the  left  side  of  the  road. 

(2)  That  a  trolley  of  the  defendant  used  for  carting  timber  was 
coming  down  Gold  Street,  a  street  crossing  Fox  Street  at  right  angles. 

(3)  That  the  trolley  consisted  of  two  front  wheels,  a  long  pole  for  a 
body,  and  two  hind  wheels. 

(4)  That  the  hind  wheiels  were  at  the  extremie  end  of  the  pole,  or  at 
any  rate  very  near  the  end,  so  that  the  distance  between  front  and 
hind  wheels  was  the  full  length  of  the  pole. 

(5)  That  the  trolley  was  coming  down  Gold  Street  towards  Fox 
Street  at  first '  on  the  left-hand  side  of  Grold  Street^  then  it  came 
towards  the  middle  of  the  street^  and  at  the  time  it  turned  into  Fox 
Street  it  was  on  the  right-hand  side  of  Gold  Street 

(6)  That  the  trolley  tried  to  avoid  a  rough  part  of  the  road  where 
Gold  Street  meets  Fox  Street^  which  rough  part  was  on  the  left  side  of 
^^M  Street  coming  towards  Fox  Street 

(7)  That  at  the  moment  when  the  tex>lley  was  turning  into  Fox 
Street  it  was  on  the  wrong  side  of  the  road. 

(8)  That  both  trolley  and  bicycle  were  going  at  about  the  same 
pace,  and  as  far  as  I  oan  make  out  fix>m  the  evidence  at  a  rate  of  about 
eight  mfles  an  hour. 

(9)  That  at  the  time  of  the  accident  there  was  an  open  block  at  the 
<»rner  of  Fox  Street  and  Gold  Street  The  hoarding  in  the  photogi*aphs 
Wdnot  exist  at  that  time. 

(10)  That  the  plaintiff  coming  down  Fox  Street  and  going  west 
<^^ld  see  the  trolley  coming  down  Gold  Street  for  a  distance  of  at  least 
100  yards,  and  that  as  a  fact  he  did  see  the  trolley  at  that  distance. 
^oort  was  nothing  whatever  to  obstruct  his  view. 

(11)  That  for  a  dLstance  of  at  least  100  yards  the  plaintiff  watched 
the  trolley,  <ind  knew  that  the  trolley  was  to  come  into  Fox  Street 

(12)  Plaintiff  at  first  did  not  know  whether  the  trolley  was  going  to 
croes  Pox  Street  or  to  come  down  Fo*  Street 

(13)  When  trolley  was  nearing  Fox  Street  plaintiff  determined  to 
change  the  course  he  intended  to  todce  straight  down  Fox  Street^  and  to 
torn  the  comer  up  Gold  Street  towards  Commiiwioner  Street 
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(14)  In  order  to  do  this  plaintiif  determined  to  take  a  sharp  turn 
up  Gold  Street  round  the  telegraph  post  at  the  comer. 

(15)  That  at  the  comer  of  the  roads  tliere  was  rough  guttering  and 
kerb. 

(16)  That  before  he  took  the  turn  he  knew  full  well  that  the  trolley 
was  coming  round  into  Fox  Street  and  in  his  direction. 

(17)  That  the  trolley  did  not  increase  its  pace  as  it  turned  the 
comer. 

(18)  That  there  was  ample  time  for  the  plaintiff  to  stop  his  bicycle 
and  wait  until  the  trolley  had  pa;>sed,  but  that  he,  seeing  the  trolley  in 
fnmt  of  him,  determined  to  take  the  risk  and  cut  the  comer  into  Gold 
Street  between  the  lamp-post  and  the  trolley. 

(19)  That  in  so  doing  he  did  not  make  sufficient  allowance  for  the 
hind  wheels  of  the  trolley,  and  struck  the  back  wheels  somewhere  near 
the  brake. 

(20)  That  the  plaintiff  well  knew,  in  quite  sufficient  time  to  have 
easily  avoided  the  accident,  that  the  trolley  was  not  going  to  keep  its 
right  side  (ue,  to  turn  on  the  left  side  of  the  middle  line  of  Gold  Street), 
but  that  it  was  going  to  round  the  comer  at  the  telegraph  post  into 
Fox  Street 

(21)  The  road  was  free  of  all  vehicles  between  the  plaintiff  and  the 
trolley. 

(22)  That  the  accident  happened  at  the  corner,  and  that  the  body 
of  the  plaintiff  was  lying  some  three  or  four  paces  in  Gold  Street. 

Under  these  circumstances  I  considered  that  the  plaintiff  was  act- 
ing very  negligently  in  deliberately  attempting  to  round  the  comer  into 
Gold  Street  when  he  saw  the  trolley  gradually  sheering  off  from  the 
left  side  of  Gold  Street  towards  the  right,  as  the  probability  was  all  in 
favour  of  the  trolley  coming  into  Fox  Street^  and  not  in  favour  of  its 
going  across  the  street.  I  cannot  come  to  any  other  conclusion  than 
that  he  must  have  known  that  the  trolley  was  going  to  turn  up  Fox 
Street.  He  might  quite  easily  have  got  off  when  he  determined  not  to 
go  down  Fox  Street^  but  to  turn  up  Gold  Street.  I  was  therefore  of 
opinion  that  he  deliberately  took  the  risk  of  the  danger.  He  thought 
he  would  be  able  to  squeeze  between  the  comer  and  the  trolley,  but  lie 
forgot  that  in  so  long  a  wagon  the  hind  wheels  come  nearer  to  the 
comer  than  the  front  wheels,  and  consequently  he  came  in  contact  with 
the  hind  wheels.  He  was  therefore  contributorily  negligent.  I  don*t 
think  tliat  the  fact  that  the  trolley  was  on  the  wrong  side  of  the  road 
makes  any  difference  in  law,  where  a  person  on  his  right  side  wilfully 
and  negligently  rides  into  the  obstruction  or  vehicle  on  its  wrong  side. 
He  'cannot  recover  damages  where  he  was  contributoiily  negligent^ 
merely  because  the  vehicle  against  which  he  collided  was  not  on  its 
right  side. 

Greyormvifki,  for  the  appellant,  referred  to  Encyclopaedia  of 
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Ens^ish  Law,  vol  9,  p.  97  ;  Chaplin  v.  Hawes  (33  Rev.  Rep.  706) ; 
and  Newman  v.  Ea^  London  Town  Council  (12  S.C.  61). 

StaUard,  for  the  respondent,  referred  to  BtUterfidd  v.  Forrerier 
(11  East,  60)  and  Tuff  v.  Warman  (27  LJ.,  C.P.  322). 

iNKBi,  C.J. :  It  is  clear  that  the  appellant  was  very  seriously 
injiured  by  a  collision  with  the  respondent's  trolley.  The  learned 
jodge  in  the  court  below  found  that  there  was  negligence  on  the 
part  of  the  driver,  and  with  that  finding  I  entirely  agree.  In 
fact^  I  have  seldom  known  a  case  of  grosser  negligence  on  the 
part  of  the  driver  of  a  vehicle  in  a  public  thoroughfare.  Consider 
the  bets  as  disclosed  in  evidence.  The  trolley  in  question  was  a 
most  unwieldy  vehicle,  the  body  being  18  ft  in  length ;  it  was 
dnwn  by  four  mules,  and  was  driven  through  the  streets  of 
Johannesburg  and  round  a  sharp  corner  at  a  speed  of  eight  miles 
an  hour.  That  fact  in  itself  would  indicate  a  recklessness  on  the 
part  of  the  driver  which  would  be  evidence  of  negligence.  But 
that  is  not  all ;  in  turning  the  comer  at  that  pace  he  crossed 
entirely  te  the  wrong  side.  He  did  not  even  keep  to  the  middle 
of  the  road ;  he  came  within  two  yards  of  the  pavement  on  his 
wrcMig  side.  And  to  make  matters  worse  the  driver  was  not 
looking  ahead.  I  have  no  doubt  as  to  that,  because  his  own 
evidence  is  that  he  did  not  see  the  appellant  at  -all  till  he*  was 
lying  on  the  ground.  Can  a  grosser  case  of  negligence  be 
imagined? 

The  maxim  Vd&iUi  non  fit  injuria  has  no  application  here. 
The  Court  had  occasion  recently  to  consider  the  meaning  of  that 
maxiin,  and  it  is  clear  there  must  be  proof  of  knowledge  and 
intelligent  appreciation  of  the  danger,  and  a  consent  to  take  the 
risk.  I  do  not  gather  from  the  learned  judge's  reasons  that  he 
held  that  this  maxim  did  apply.  If  he  so  held,  I'  am  afraid  I 
should  h6  unable  to  agree  with  him.  The  whole  incident  occu- 
pied a  very  short  time,  and  there  is  no  clear  evidence  ^hat  the 
appellant  appreciated  the  danger  he  ran  in  turning  the  comer. 
The  vehicles  were  each  going  at  eight  miles  an  hour — a  high 
rate,  for  a  heavy  trolley,  but  an  ordinary  rate  for  a  bicyda 
Proceeding  at  that  speed  they  would;  if  approaching  in  a  straight 
line,  have  collided  within  a  quarter  of  a  minute  from  the  time 
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when  they  sighted  one  another.  They  were  not  approadung  in. 
a  straight  line,  but  had  a  comer  to  roond,  and  allowanoe  moat  be 
made  for  that ;  but  I  dp  not  suppose  that  at  the  outside  more 
than  a  minute  elapsed  from  the  time  when  the  cyclist  first  saw 
the  trolley  until  the  accident  happened.  Clearly,  therefore,  the' 
maxim  Volenti  norifit  injwria  cannot  apply. 

Has  contributory  negligence  been  proved  ?  To  disentitle  a 
plaintiff  to  succeed  when  negligence  on  the  part  of  the  defendsnt 
has  been  established,  it  must,  be  shown  that  in  spite  of  that  fact 
an  accident  would  not  have  happened  but  for  the  negligence  of 
the  plaintiff;  in  other  words,  that  the  negligence  of  the  plaintiff 
was  the  proximate  cause  of  the  mishap.  Th^lt  is,  perhaps,  not 
quite  a  happy  mode  of*  expressing  it ;  but  that  is  the  way  the 
doctrine  is  often  stated.  If  there  is  negligence  on  the  part  of 
the  plaintiff  in  the  final  or  critical  stage,  and  that  negligence 
causes  Uie  accident,  the  plaintiff  would  be  disentitled  to  succeed. 
This  is  how  Pollock  puts  it  in  his  book  on  Torts  (4th  ed.  p.  418): 
"  The  received  and  usual  way  of  directing  a  jury  is  to  say  that 
if  the  plaintiff  could,  by  the  exercise  of  such  care  and  skill  as 
he  was  bound  to  exercise,  have  avoided  the  consequence  of  the 
defendant's  .negligence,  he  cannot  recover.  That  is  to  say ^  he 
is  not  to  lose  his  remedy  merely  because  he  has  been  n^ligent 
at  some  stage  of  the  buedness,  though  without  that  negligence 
the  subsequent  events  might  not  or  could  not  have  happened ; 
but  only  if  he  has  been  negligent  in  the  final  stage  and  at  the 
decisive  point  of  the  event,  so  that  the  mischief,  as  and  when  it 
happens,  is  immediately  due  to  his  own  want  of  care  and  not  the 
defendant's." 

Turning  to  the  findings  of  the  learned  judge,  I  think  that  sec. 
20  of  his  written  reasons  contains  the  .ctux  of  the  whole  matter. 
He  holds  that  the  plaintiff  knew,  in  sufficient  time  to  have  easily 
avoided  the  accident,  that  the  trolley  was  not  going  to  keep  its 
right  side,  but  that  it  was  going  to  round  the  comer  at  the 
telegraph  post  in  Fox  Street ;  he  finds  that  he4X>uld  have  avoided 
the  accident  if  he  had  dismounted  from  his  bicycle,  that  it  was 
his  duty  to  do  so,  and  that  because  he  did  not  dismount  he  can- 
not'i-ecover  the  damages  which  he  claims.  These  are,  of  course, 
findings  of  fact,  but  not  findings  which  depend  upon  the  credi- 
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bility  of  wiineeBes ;  they  depend  on  inferences  drawn  from  the 
{actB,  and  this  Court  is  in  jnst  as  good  a  position  to  draw  infer- 
eoeee  therefrom  as  the  judge  in  the  court  below.  If  I  could 
see  my  way  to  arnve,  however  hesitatingly,  at  the  same  condu- 
acm  as  the  learned  judge,  I  should  certainly  not  venture  to  differ 
firom  him.  But  after  giving  full  consideration  to  this  matter,  I 
eaimofc  see  that  the  plaintiff's  duty  was  to  dismount^  and  that  he 
was  negligent  in  not  doii^  so.  What  are  the  facts.?  The  plain- 
tiff saw  this  trolley  when  it  was  100  yards  away ;  he  did  not 
know  then  that  it  was  going  to  turn  into  Fox  Street  Exactly 
where  he  was  when  he  realised  that  it  was  going  to  do  so  we  do 
not  know ;  but  the  mere  fact  that  he  saw  it  was  going  to  turn 
the  corner  did  not  make  it  incumbent  upon  him  to  dismount. 
The  defendant  cannot  surely  claim  to  stop  all  the  traffic  when  he 
sweeps  round  a  comer  with  his  trolley,  and  to  impose  instantly 
upon  drivers  of  vehicles  the  duty  of  stopping,  and  on  cyclists  that 
of  dismounting,  at  his  approach.  Other  people  using  the  road 
cannot  be  expected  to  realise  in  a  moment  that  he  intends  to  cast 
aside  all  prudence  and  care.  What  we  have  to  inquire  is  whether 
the  plaintiff  was  in  a  position  to  realise — whether  an  ordinary 
man  exercising  ordinary  care  would  have  realised — that  he  ought 
to  dismount  the  moment  when  he  saw  the  danger  was  near.  In 
my  opinion  the  facts  do  not  prove  that  that  was  so.  It  must 
have  been  a  matter  of  a  very  few  seconds  from  the  moment  when 
the  plamtiff  saw  the  bx>lley  sweeping  round  the  comer  to  the 
moment  when  the  accident  happened.  I  cannot  help  thinking 
that  it  the  driver  of  the  trolley  had  been  looking  in  front  of  him 
there  would  have  been  no  accident.  As  it  was,  the  plaintiff  very 
o^uij^  cleared  the  wagon;  he  collided  with  the  hind  wheel  of 
this  18  ft  trolley.  If  the  wagon  had  been  kept  half  a  yard 
farther  in  the  direction  of  its  proper  course  there  would  have 
^u  iM)  accident  The  plaintiff  was  entitled  to  think  that  the 
driver  of  the  trolley  would  give  him  as  much  room  as  possible, 
that  he  would  not  round  the  comer  on  the  wrong  side  within 
two  yards  of  the  pavement  I  do  not  think  he  should  be  deprived 
of  relief  because  he  did  not  dismount  when  he  saw  the  trolley 
was approadiing  him  on  the  wrong  side;  for  though  it  was  cm* 
the  wrong  ride,  there  might  yet,  with  ordinary  care  on  the  part 
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of  the  driver,  have  been  sufficient  room  to  paasL  I  cannot  ooma 
to  the  conclusion,  even  if  there  was  some  negligence  on  the  part 
of  the  plaintiff  (of  which  I  am  not  satisfied),  that  snch  negligence 
was  the  proximate  cause  of  the  collision.  On  the  contrary,  I 
think  the  collision  was  brought  about  by  the  defendant's  seryant 
being  on  the  wrong  side,  not  seeing  the  man  he  was  nMining 
down,  and  keeping  so  close  to  the  pavement  as  to  allow  no  room 
to  pass.  I  am  therefore  forced  to  the  conclusion  that  the  learned 
judge  did  not  draw  a  right  inference  from  the  facts,  and  that  the 
plaintiff  ought  to  succeed. 

Then  comes  the  question  of  damages.  £218  was  the  amount 
of  the  doctor's  bill,  and  Mr.  StaUard  very  rightly  admitted  that 
there  was  no  reason  to  question  the  figures.  Therefore  that  bill 
must  be  allowed.  Something  must  also  be  given  for  the  pain 
and  suffering  caused  to  the  plaintiff,  and  scnnething,  thouf^  I 
think  not  very  much,  for  the  time  he  was  out  of  work  and  such 
disability  as  the  accident  leaves  him  under.  I  am  willing  to 
think  that  the  injury  is  not  permanent ;  but  something  must  be 
allowed  for  it  In  my  opinion  we  should  be  doing  justice  in  the 
matter  if  we  ordered  judgment  to  be  entered  for  the  sum  of  £600, 
with  costs  in  this  Court  and  iii  the  court  below. 

Solomon,  J. :  I  am  quite  of  the  same  opinion.  I  think  tiiere 
can  be  very  littie  doubt  in  this  esse  that  there  was  not  only  neg- 
ligence, but  very  gross  negligence  indeed,  on  the  part  of  the  driver 
of  this  trolley,  who  was  the  servant  of  the  defendant.  He  was 
driving  a  trolley  18  ft  in  length  down  Gold  Street,  at  the  consi- 
derable pace  of  eight  miles  an  hour.  He  comes  to  the  comer  of 
Gold  Street  and  Fox  Street,  and  he  intends  to  turn  up  Fox 
Street  ^NoW,  what  was  the  duty  of  a  person  in  such  circum- 
stances if  he  were  driving  carefully,  as  he  ought  to  have  done  ? 
It  appears  to  me  that  it  was  his  duty,  in  the  first  place,  when  he 
turned  the  corner  to  have  slackened  his  speed.  A  vehicle  of  this 
kind  is  a  very  dangerous  vehicle  to  drive*  tapidly  round  the 
comer  of  a  street  The  first  duty  of  the  driver  in  such  circum- 
stances, I  think,  was  to  bavetiackened  his  speed  when  he  came 
to  the  comer,. knowing  he  was  about  to  turn  the  comer.  Then, 
in  the  second  place,  he  ought  to  have  taken  a  sweep  round  the 
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comer,  so  as  to  get  on  his  right  side  in  Fox  Street  as  safely  as 
possible;  and,  in  the  third  place,  he  ought,  when  driving  roond 
the  comer,  to  have  watched  carefolly  to  see  whether  there  were 
either  vehicles  or  foot  passengers  or  bicycles  in  the  street  into 
which  he  was  turning.  It  appears  to  me  that  this  driver  did 
everything  he  ought  not  to  have  done,  and  omitted  to  do  every- 
thing he  ought  to  have  done.  He  did  not  slacken  speed,  he  did 
not  take  a  curve  to  get  into  Fox  Street,  but  he  drove  diagou- 
ally  across  from  one  street  into  the  other  within  two  yards  of  the 
comer  on  his  wroug  side ;  and  he  did  not  watch  the  street  to  see 
whether  there  were  any  persons  in  the  way,  so  that  he  did  not 
actually  see  the  plaintiff  until  he  was  under  the  wheels  of  his 
trolley.  I  cannot  imagine  a  case  of  grosser  negligence  on  the 
part  of  the  driver  of  a  vehicle,  particularly  a  vehicle  of  the 
nature  of  the  one  which  he  was  driving  on  this  occasion. 

Was  there  then  such  contributory  negligence  on  the  part  of 
the  plaintiff  as  to  disentitle  him  to  recover  damages  from  the 
defendant  ?  It  is  said  that  the  learned  judge  in  the  court  below 
has  found  that  there  was  such  contributory  negligence,  and  that 
we  are  boond  by  the  finding  of  the  learned  judge  on  that  point. 
Now,  if  this  were,  a  finding  of  the  judge  on  a  pure  question  of 
fact,  a  question  on  which  there  was  a  oonflict  of  evidence ;  if  he 
had  determined  on  which  side  the  truth  lay,  and  which  were 
the  credible  witnesses  in  the  case — ^then  I  should  have  considered 
myself  certainly  bound  by  his  finding.  It  appears  to  me;  how- 
ever, that  a  finding  on  a  question  of  negligence  is  an  inference 
from  the  facts ;  the  learned  judge  has  first  of  all  to  find  the  facts, 
and  then  to  determine  whether  those  facts  show  that  there  was 
nqrligence  on  the  part  of  the  plaintiff.  I  cannot  say  that  I 
think  we  are  bound  by  the  learned  judge's  finding  on  the  ques- 
tion of  negligence,  if  we  come  to  the  conclusion  that  the  inference 
which  he  drew  is  not  warranted  by  the  facts  of  the  case. 

Now  what  was  the  alleged  negligence  on  the  -part  of  the 
plaintiff?  The  plaintiff  was  riding  a  bicycle  quietly  down  Fox 
Street  on  bis  right  side  of  the  road.  He  saw  this  vehicle  coming 
(he  said  he  was  watching  the  vehicle),  and  he  saw  the  vehicle 
timing  the  comer  to  go  into  Fox  Street  His  intentipn  was  to 
have  ridden  down  Fox  Street ;  but  when  be  saw  the  vehicle 
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taming  across  Fox  Street  he  made  up  his  mind  to  do  what 
anybody  else  would  have  done  under  the  circumstances — instead 
of  riding  down  Fox  Street,  to  turn  the  comer  into  Gold  Street 
There  clearly  was  no  negligence  on  his  part  in  doing  so.  He 
was  justified  in  assuming  that  the  driver  of  the  vehicle  would 
keep  to  his  right  side,  or,  at  any  rate,  would  not  shave  the  oomer 
of  Fox  Street  so  narrowly  as  to  prevent  him  from  getting  round 
the  comer.  When  he  discovered  that  fact,  it  appears  to  me  that 
he  had  very  little  time  in  which  to  decide  what  was  the  proper 
thing  to  do.  The  learned  judge  finds  he  had  ample  time  to  have 
avoided  the  accident — by  doing  what  ?  By  dismounting  from 
his  bicycle.  That  is  the  finding,  that  is  the  negligence  on  his 
part — ^not  dismounting  from  his  bicycle.  But  it  appears  to  me 
that  all  the  facts  show  that  when  he  saw  he  was  in  a  position  of 
danger — as  he  undoubtedly  was ;  he  says  that  he  was  pinned  to 
the  kerb  or  the  sidewalk — when  he  was  in  that  position  he  had 
to  make  up  his  mind  suddenly  what  was  the  best  thing  for  him 
to  do.  There  were  two  courses  open  to  him :  one  was  to  cut 
round  the  corner  of  the  street,  as  he  intended  to  do ;  the  other 
course,  which  the  learned  ^ judge  finds  he  ought  to  have  taken, 
was  to  have  stopped  And  dismounted  from  his  bicycle.  Now, 
when  a  man  is  suddenly  placed  in  a  position  of  danger  of  that 
kind,  I  cannot  think  that  there  was  negligence  on  his  part  merely 
because  he  did  not  choose  to  do  what,  perhaps,  in  all  the  circum- 
stances of  the  case,  if  one  deliberately  examined  the  matter, 
might  have  been  the  best  thing  for  him  to  have  done.  I  am  not 
myself  at  all  satisfied  that  he  would  have  been  in  less  danger  if 
he  had  stopped  and  dismounted.  At  the  time  when  he  was  in 
the  position  of  danger  the  vehicle  could  not  have  been  any  very 
great  distance  from  him,  and  it  is  quite  possible  that  he  may 
have  met  with  an  accident  even  if  he  had  attempted  to  stop  his 
bicycle  at  that  time  and  to  have  dismounted.  But  even  if  we 
were  satisfied  that  he  would  have  avoided  the  accident  if  he  had 
stopped  his  bicycle  and  dismounted,  it  appears  to  me  that  we 
should  not  hold  a  man  guilty  of  negligence  because,  in  a  sudden 
emergency,  he  chooses  to  do  a  thing  which  in  the  circumstances 
he  might  very  reasonably  do. 

The  rule  is  put  very  clearly  in  this  passage  which  has  been 
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referred  to,  in  Pollbck,  p.  430 :  "  A  itian  who,  by  another's  want 

oi  care,  finds  himself  in  a  position  of  imminent  danger,  cannot  be 

held  guilty  of  negligence  merely  because  in  that  emergency  he 

does  not  act  in  the  best  way  to  avoid  the  danger.    That  which 

appeals  the  best  way  to.a  court  examining  the  matter  afterwards 

at  leisure  and  with  full  knowledge  is  not  necessarily  obvious  even 

to  a  prudent  and  skilful  man  on  a  sudden  alarm."    In  this  case 

I  cannot  luring  myself  to  say  that  there  was  any  negligence  on 

the  part  of  the  plaintiff,  when  he' found  himself  in  this  position 

of  danger  with  the  vehicle  suddenly  coming  upon  him,  in  making 

up  his  ipind  to  try  and  avoid  the  danger  by  going  round  the 

eomer  of  the  street    Therefore,  I  do  not  think  we  are  bound  by 

the  finding  of  the  learned  judge  (which,  as  I  have  said,  is  an 

inferenoe  from  the  facts)  that  there  was  negligence  on  the  part 

of  the  plaintiff  in  acting  as  he  did. 

I  therefore  concur  that  the  appeal  should  be  allowed,  and  I 
^  agree  that  £500  is  a  reasonable  amount  to  allow  the  plaintiff 
Mdamagea 

CuRLEWift,  J. :  I  concur  in  the  judgments  delivered. 

Appellant's  Attorneys :  Macintosh  d:  Kenneriey  ;  Respondent's  . 
Attorney:  6.  F.  Mynhardt. 
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HABIB  MOTAN  v.  TRANSVAAL  GOVERNMENT. 

1904.    May  4, 11.     Innes,  C.J.,  and  Solomon  and 
CUBLEWIS,  J.J. 

Asiatics. — Besidefice. — Place  of  business. — Law  No.  3  <j/*1885,  sec,  2  (cQ. 
—  Volksraad  Resolution  of  the  \2ih  August,  1886,  art.  \A\^.—Higk 
Co7irt  of  the  late  Republic. — Position  of  its  decisions. 

Inasmuch  an  Law  No.  3  of  1885  imposes  disabilitiee  upon  one  section  of 
the  community  it  8hou)d  be  strictly  interpreted,  and  the  benefit  of 
any  doubt  should  be  given  in  favour  of  those  affected  by  it  Sec. 
2  {d)  of  that  Law,  as  amended  by  Volksraad  Resolution  of  the  12th 
August,  1886,  art  1419,  does  not  apply  to  the  business  places,  but 
only  to  the  residences  of  Asiatics.  The  Qovemment  therefore  has 
not  the  power,  under  either  of  those  measures,  to  refuse  to  grant 
to  Asiatics  licences  to  trade  in  places  outside  the  boundaries  of  the 
locations  allotted  to  them  for  occupation.  Suleiman  A  Co.  r. 
Landdrost  of  MiddMurg  (2  S. AR.  244)  and  Tayob  Hajee  Khan 
MohamedY.  Government  of  the  South  African  Republic  (15  C.KJ. 
291)  disapproved. 

The  Supreme  Court  is  not  in  the  full  sense  of  the  term  the  successor  of 
the  late  High  Court  of  the  Republic,  and  though  decisions  of  that 
court  win  be  treated  with  the  greatest  respect^  and  will  not  lightly 
be  departed  from,  yet  they  are  not  absolutely  binding  on  the 
Supreme  Court 

The  plaintiff  claimed :  (a)  A  declaration  that  certain  instruc- 
tions issued  by  the  Tranavaal  Qovemment,  under  which  the 
revenue  ofBcers  refused  to  issue  to  him  general  dealers'  licences 
in  Pretoria  and  Pietersburg,  were  illegal  and  unconstitutional,  and 
that  the  plaintiff  was  entitled  to  the  same  privileges  as  all  his 
Majesty's  subjects,  and  was  entitled  to  claim,  on  paying  the 
licence-moneys  required  by  law,  general  dealers'  licences,  and  to 
carry  on  the  business  of  a  general  dealer  in  Pretoria  and  in 
Pietersburg.  {h)  An  order  compelling  the  defendant  to  withdraw 
the  instructions  mentioned,  and  to  issue  the  licences  applied  for 
to  the  plaintiff, 
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The  declaration  set  out  that  the  plaintiff  was  a  native  of 
India,  and  a  natural-bom  British  subject ;  that  he  was  resident 
in  the  Transvaal  before  the  late  war,  and  carried  on  business  as 
a  licensed  general  dealer  in  Johannesburg  until  the  18th  Septem- 
ber, 1899,  when  he  removed  to  Pretoria;  that  from  the  18th 
September,  1899,  to  the  14th  October,  1899,  he  carried  on  business 
as  a  general  dealer  in  Prinsloo  Street,  Pretoria ;  that  before  the 
war  he  also   carried  on  the  business  of  a  general  dealer  in 
Pietersburg  from  1889  to  1894 ;  that  on  the  outbreak  of  the  war 
be  was  compelled  as  a  British  subject  to  leave  the  country,  but 
returned  on  the  27th  February,  1902 ;  that  after  his  return  he 
applied  to  the  Civil  Commissioner  of  Pretoria  and  obtained  the 
necessary  licence  to  carry  on  the  business  of  a  general  trader  on 
erf  No.  338,  Prinsloo  Street,  Pretoria^  and  did  so  carry  on  business 
until  the  31st  December,  1903,  when  his  licence  for  the  year  1903 
expired ;  that  in  the  beginning  of  1904  the  plaintiff  applied  for  a 
general  dealer's  licence  for  the  same  premises  for  the  year  1904, 
and  tendered  the  necessary  licence-moneys ;  but  the  Civil  Com- 
miflsioner,  acting  under  the  instructions  of  the  defendant,  refused 
to  grant  such  a  licence,  but  offered  to  issue  to  the  plaintiff  a 
quarterly  licence  provisionally  pending  the  report  of  a  certain 
commission  appointed  to  consider  the  question  of  Indian  traders' 
licences ;  that  after  his  return  to  the  colony  the.  plaintiff  also 
applied  and  obtained  a  general  dealer's  licence  to  carry  on  busi- 
ness in  Pietersburg  for  the  year  1903,  and  that  at  Pietersburg 
also  the  Receiver  of  Revenue  had  refused  to  issue  a  licence  for 
1904.    The  plaintiff  submitted  that  the  refusal  of  these  receivers 
of  revenue,  acting  under  the  instructions  of  the  defendant,  was 
illegal  and  unconstitutional. 

The  defendant  admitted  the  facts  as  set  out  in  the  declaration, 
but  denied  that  the  refusal  to  issue  licences  was  illegal  or  uncon- 
stitutional, and  further  pleaded  that  the  plaintiff  was  a  member 
of  one  of  the  native  races  of  India,  and  that  by  reason  thereof  he 
was  not  entitled  to  a  licence  to  carry  on  the  business  of  a  general 
dealer  in  any  town  or  place  except  on  ground  pointed  out  by  the 
Government  as  a  place  for  the  carrying  on  of  business  or  trade 
by  members  of  the  native  races  of  India 

No  evidence  was  led,  it  being  admitted  on  behalf  of  the 
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plaintiff  that  both  at  Pretoria  and  at  Pietersburg  areas  had  been 
defined  and  set  apart  for  the  use. of  Asiatics. 

J.  W.  Leonard,  K.C.  (with  him  Esaden,  Qregorowdd,  and 
Duxbury\  for  the  plaintiff:  Primd  facie  every  person  is  entitled 
to  take  out  a  trading  licence.  The  Government,  however,  relies 
on  sec  2  (d)  of  Law  No.  3  of  1885,  as  amended  by  Volksraad 
Resolution  of  the  12th  August,  1886,  art.  1419,  under  which  the 
Government  has  the  right  to  point  out  certain  locations  to 
Asiatics  for  residence.  The  words  used  are  ter  hewoning,  and 
on  the  plain  reading  of  the  statute  there  is  nothing  to  prevent 
Asiatics  carrying  on  business  in  towna  The  Volksraad  Resolu- 
tion expressly  mentions  that  this  restriction  is  for  sanitary  pur- 
poses, and  exempts  persons  living*  with  their  masters,  showing 
that  it  was  only  meant  to  apply  to  dwelling-places.  Indeed  the 
Law  is  so  dear  that  if  it  were  not  for  previous  decisions  one 
could  not  imagine  how  the  word  waning  could  be  taken  to 
include  a  place  of  busines&  This  view  has,  however,  been  taken 
by  the  late  High  Court  in  two  cases,  viz.,  Ismail  Suleiman  &  Co. 
V.  Landdrost  of  MiddeUmrg  (2  S.A.R.  244)  and  Tayob  Hajee 
Khan  Mohamed  v.  Oovemment  of  the  South  African  R^uMic 
(1 5  C.L  J.  291 ).  Tlie  latter  case  was  simply  decided  on  the  strength 
of  the  first.  This  Court  is,  however,  not  bound  by  the  decisions 
of  the  late  High  Court,  and  has  departed  from  such  decisions; 
see  JoUy  v.  Herman's  Executors  ([1903]  T.S.  615)  and  Ouim- 
herg  v.  SchoUz,  Rdbertshaw,  and  KeUy  ([1903]  T.S.  737).  Resi- 
dence is  not  place  of  business;  see  Beedle  Jk  Co.  v.  Bowley 
(12  S.C.  401) ;  Scott  v.  Clark  &  Co.  (13  S.a  16) ;  Levris  v.  Oraham 
(20  Q.B.D.  781). 

C  0.  Ward  (with  him  Bu/ms  Begg  and  Matthews),  for  the 
defendant :  The  word  woning  is  capable  of  being  interpreted  so 
as  to  include  place  of  business,  and  the  Court  should  construe 
each  statute  according  to  the  manifest  intention  of  the  legisla- 
ture ;  see  Ex  parte  BreuU  (16  Ch.  D.  484) ;  Warner  v.  Mayer 
(25  Ch.  D.  605,  at  p.  610);  Lewis  v.  Graliam  (20  Q.B.D.  781> 
The  intention  of  the  legislature  here  was  that  Asiatics  should  not 
have  their  premises  in  towns.  It  was  easier  for  a  court  sitting 
at  the  time,  as  in  Suleinfum's  case,  to  arrive  at  the  intention  of 
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the  legislature,  than  it  is  for  the  Court  now.  Even  if  not  entirely 
agreeing  with  the  decisions  of  the  High  Court  quoted,  this  Court 
should  follow  them.  Where  an  act  of  the  legislature  has  received 
judicial  interpretation  sixteen  years  ago,  and  the  law  has  not 
been  changed  by  the  legislature,  the  Court  should  not  set  aside 
that  interpretation ;  see  Brick  and  Potteries  Co.  v.  Registrar  of 
Deeds  ([1903]  T.S.  473) ;  ExparU  GampbeU  (LK  5  Ch.  App.  703) 

/.  W.  Leonard,  K.C.,  in  reply:  A  Law  restricting  rights 
Rhould  never  be  extensively  interpreted.  The  Volksraad  was 
restricted  by  the  London  Convention ;  see  Volksraad  Resolution 
of  the  5th  July,  1888,  art.  899.  See,  further,  Encyclopaedvi  of 
English  Law,  vol.  12,  p.  256,  sub  voce  "  Residence." 

[Reference  was  further  made  to  the  following  Volksraad 
Resolutions:  16th  May,  1890,  art.  128;  5th  August,  1892,  art. 
1072;  8th  September,  1893,  art.  1353;  3rd  and  4th  November, 
1896,  arts.  1884  to  1897 ;  and  to  Government  Notice  No.  152  of 
the  30th  March,  1898,  and  Proclamation  of  the  25th  April,  1899.] 

Cttr.  adv.  vult. 

P(Mfea(May  11):— 

Innes,  C.J. :  The  plaintiff,  a  native  of  India  and  a  natural- 
bom  British  subject,  has  been  for  many  years  resident  in  this 
country.  He  carried  on  a  general  dealer's  business  at  Pieters- 
burg  from  1889  to  1894,  and  subsequently  removed  to  Johannes- 
burg, where  he  traded  under  the  usual  licence  until  September, 
1899.  He  then  removed  to  Pretoria  and  opened  a  shop  in  this 
town,  remaining  until  October  of  the  same  year,  when  he  was 
compelled  to  leave  the  country  owing  to  the  war.  After  his  re- 
turn in  February,  1902,  he  applied  for  and  obtained  the  necessary 
licences  for  a  general  trading  business,  which  he  transacted  both 
in  the  town  of  Pietersburg  and  on  erf  No.  338,  Prinsloo  Street, 
Pretoria  The  licences  eixpired  at  the  end  of  1903,  and  early  in 
1904  he  applied  in  the  proper  quarter  to  have  them  renewed  for 
the  current  year.  He  tendered  the  money  due  in  respect  of  the 
proposed  renewals,  but  it  was  declined — the  revenue  officials  at 
each  place  refusing  to  issue  further  licences  to  him  on  the  ground 
that  he  was  an  Asiatic,  and  therefore  disqualified  from  trading 
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anywhere  outside  a  location  duly  set  apart  for  people  of  that 
race.  In  so  refusing  they  were  giving  effect  to  instructions  con- 
veyed to  them  by  the  Government,  and  this  action  is  brought  to 
have  it  declared  that  those  instructions  were  illegal,  and  that  the 
plaintiff  is  entitled  to  have  issued  to  him  the  trading  licences 
which  he  has  demanded,  and  for  which  he  is  ready  to  pay. 

The  statute  under  which  the  plaintiff  applied  to  the  authori- 
ties is  Law  No.  17  of  1899  ;  it  enacts  that  licences  shall  be  levied 
in  respect  of  the  exercise  of  certain  specified  trades  or  callings, 
and  that  no  uulicensed  person  shall,  under  pain  of  incurring  a 
substantial  penalty,  exercise  or  carry  on  any  of  the  callings  so 
specified.  Among  the  callings  dealt  with  by  the  Law  is  that  of. 
dealers  or  storekeepers,  who  are  required  to  pay  an  annual  licence 
calculated  upon  a  sliding  scale  framed  upon  the  basis  of  their 
yearly  sales.  There  is  nothing  in  the  statute  which  justifies 
issuers  of  licences  in  discriminating  between  one  applicant  and 
another,  or  which  indicates  that  any  class  of  the  community  is 
debarred  from  acting  under  it.  So  far  as  its  provisions  are  oon- 
cemed,  any  person  who  asks  for  a  trading  licence,  and  tenders 
the  money  due  in  respect  of  it,  is  entitled  to  receive  one.  It  lies 
upon  the  Government,  therefore,  to  justify  its  instructions  by 
showing  that  the  plaintiff  personally,  or  the  dass  to  which  he 
belongs  as  a  whole,  is  by  the  terms  of  some  other  statute,  or  by 
virtue  of  some  special  legal  disability,  deprived  of  the  right  to 
which  primd  facie  he  would  appear,  in  common  with  all  others 
of  his  Majesty's  subjects,  to  be  entitled- 

The  defendant  in  support  of  the  Government  instructions 
relies  entirely  upon  Law  No.  3  of  1885,  as  amended  by  Volksraad 
Resolution  No.  1419  of  the  12th  August,  1886.  It  is  practically 
admitted  that  if  these  enactments  do  not  justify  the  attitude  of 
the  authorities,  then  the  plaintiff  is  entitled  to  the  licence  which 
hh  claims.  It  becomes  necessary,  thei:efore,  to  examine  their 
provisions. 

Law  No.  3  of  1885,  amended  as  aforesaid,  is  in  terms  ap- 
plicable only  to  members  of  native  races  of  Asia  (Turkish 
Mahomedans  being  included).  With  regard  to  all  auch  per- 
soiis  it  enacts  that  they  shall  not  be  capable  of  acquiring  rights 
of  citizeiiship,  or  of  becoming  owners  of  fixed  property  except  in 


HABIB  MOTAN  v.  TRANSVAAL  GOVERNMENT.     40» 

tmcli  streets,  wards,  or  locations  &8  the  Qovemment  for  sanitary 
pxirposes  may  appoint  as  their  residence.    It  further  provides 
that  Asiatics  who  settle  in  th^  Transvaal,  "  for  the  purpose  of 
carrying  on  any  trade  or  otherwise/'  shall  cause  their  names  to 
be  entered  in  a  register  kept  for  that  purpose.    Registration,  in 
respect  of  which  a  fee  is  imposed,  is  to  be  effected  within  a  cer- 
tain time  after  arrival;  failure  so  to  register  is  punishable  by 
fine  or,  in  default  of  payment,  imprisonment.    Then  fdllovrs  the 
&(ial  clause :  "  The  Government  shall  have  the  right  for  sanitary 
porposes  to  appoint  special  streets,  wards,  and  locations  for  their 
residence.    This  provision  shall  not  apply  to  servants  living  with 
iheir  masters."     It  is  interesting  to  note  that,  so  far  as  this 
last  section  is  concerned,  the  statute  contains  no  sanction.    The 
Government  has  the  right  to  appoint  locations;  but  no  special 
machinery  is  provided  for  forcing  Asiatics  to  live  in  them ;  nor 
is  it  stated  how  those  who  refuse  to  go  there  are  to  be  punished* 
That  fact,  however,  has  no  direct  bearing  upon  the  present  case ; 
because  if  the  true  meaning  of  the  Law  is  that  Asiatics  are  com- 
pelled not  only  to  reside,  but  to  trade,  in  locations  and  not  beyond 
them,  and  if  the  Government  has  provided  locations  for  their  use, 
then  clearly  no  Asiatic  could  demand  a  trading  licence  for  any 
place  or  stand  outside  the  location  limits.     And  it  is  admitted 
that  both  at  Petersburg  and  at  Pretoria  areas  outside  the  town 
itself  have  been  defined  and  set  apart  for  the  use  of  Asiatica 

The  statute  is  one  which  imposes  serious  disabilities  upon  a 

B^on  of  the  community,  and  that  being  so  it  should  be  strictly 

iiiterpreted,  and  the  benefit  of  any  doubt  should  be  given  in 

bvour  of  those  affected  by  the  Law.    That  is  the  ordinary  rule 

of  construction  in  such  cases,  and  I  see  no  reason  to  warrant  a 

departure  from  it     I  should  have  considered  this  point  quite 

dear,  and  have  made  no  reference  to  it,  were  it  not  for  the 

opinion  expressed  by  some  of  the  members  of  the  late  High 

Court  in  the  case  of  Svleiman  &  Co.  v.  Lariddrodt  of  Midddbv/rg 

(2  S.AR.  244),  and  in  the  later  case  of   Tayob  Hajee  Khan 

Mokamed  v.  Government  of  the  South  African  Republic  (15 

C.LJ.  291).    The  view  taken  by  the  learned  judges  to  whose 

opinions  I  have  referred  was  that,  inasmuch  as  the  Grondwet 

declared  that  coloured  persons  should  not  be  placed  on   an 
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equality  with  whites,  therefor^  the  Law  of  1885,  which  gave' 
effect  in  one  direction  to  that  principle,  ought  to  be  interpreted 
against  Asiatics  rather  than  in  thejr  favour.  Nakedly  expressed, 
the  proposition  comes  to  this :  the  Grondwet  contemplated  that 
the  ordinary  rights  enjoyed  by  white  citizens  should  either  not 
be  enjoyed  by  coloured  inhabitants  at  all,  or  only  enjoyed  to  such 
limited  extent  as  the  law  from  time  to  time  expressly  allowed. 
And  any  enactment  dealing  with  the  status  and  position  of 
coloured  people,  even  though  it  might  take  the  form  of  a  dis- 
abling statute,  should  be  regarded  as  impliedly  conferring  rights 
denied  under  the  Grondwet,  and  must  therefore  in  all  cases  of 
doubt  be  construed  adversely  to  those  persons. 

I  must  say  that  I  agree  with  the  opinions  expressed  by 
JoRissEN  and  Morice,  J.J.,  in  the  case  of  Taycb  Hajes  Khan 
Moliatned  v.  Government  of  the  South  African  Republic^  when 
they  definitely  dissociated  themselves  from  that  view.  The 
Grondwet  only  laid  down  a  general  principle;  it  remained  for 
the  legislature  of  the  Republic  to  give  effect  to  that  principle 
from  time  to  time  in  such  directions  and  to  such  extent  as  it 
thought,  expedient  and  right.  But  the  statutes  in  which  it 
embodied  the  principle  did  not  cease  on  that  account  to  be 
disabling  statutes,  and  should  be  construed  in  accordance  with 
the  ordinary  rules  governing  the  interpretation  of  such  enact- 
ments. I  have  referred  to  this  matter  because  it  really  seems 
to  underlie  the  decision  in  Suleiman's  case,  and  because  I  do  not 
wish  to  even  appear  to  be  wanting  in  respect  for  the  learned 
judges  who  decided  that  case,  not  because  I  have  any  doubt 
whatever  as  to  the  meaning  of  the  language  of  Law  No.  3  of 
1885.  It  is  quite  clear  from  the  terms  of  sec.  2  (c)  that  the  legis- 
lature contemplated  the  case  of  Asiatics  settling  in  the  country 
for  the  express  purpose  of  trading;  and  if  it  was  intended  to 
confine  the  business  operations  of  such  settlers  within  the  limits 
of  locations,  some  definite  provision  to  that  effect  would  surely 
have  been  inserted.  For  it  was  no  small  matter,  but  one  of 
great  importance  to  European  and  Asiatic  alike.  If  the  Indian 
was  to  enter  the  country  without  restriction  and  to  trade  where 
he  pleased,  he  would  be  a  most  formidable  competitor  to  the 
white  storekeeper;  and  if,  on  the  other  hand,  his  commercial 
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dealings  were  to  be  restricted  to  the  location  in  which  he  lived, 
sitnated  outside  the  town -proper,  and  peopled  only  by  men  of  his 
own  race,  then  he  might  for  practical  purposes  aa  well  not  trade 
at  all.  The  law,  while  recognising  his  right  to  settle  in  the 
country  for  the  purpose  of  trading,  and  while  charging  him  a 
registration  fee  on  arrival,  would  be  insisting  on  conditions 
which  made  such  trading  impracticable  and  unprofitable.  It 
would  be  giving  with  the  one  hand  and  taking  away  with  the 
other. 

That  being,  as  it  seems  to  me,  the  position,  it  is  important  to 
notice  that  neither  the  Law  of  1885  nor  the  Resolution  of  1886 
contained  a  single  line  purporting  in  express  terms  to  curtail  the 
trading  rights  of  Asiatics.  The  only  provision  made  was  one 
giving  the  Government  the  right,  for  sanitary  purposes,  to  assign 
to  them  certain  streets,  wards,  and  locations  for  residence  (ter 
hetwming).  I  fail  to  see  any  ground  for  holding  that  those 
words,  whether  we  take  the  original  Dutch  or  tlie  EInglish 
equivalent,  in  any  way  prohibit  trading  outside  the  residential 
locations.  A  man's  residence  is  where  he  lives,  where  he  sleeps,' 
where  his  family  dwells — not  necessarily  where  he  works.  True, 
it  has  been  held  in  England  that,  for  the  purposes  of  certain 
statutes,  a  man's  residence  may  mean  the  place  where  he  carries 
on  his  business.  That  does  not  seem  to  have  been  the  view 
taken  by  the  Cape  courts.  But  even  accepting  the  English  de- 
cisions, they  have  no  bearing  upon  the  present  inquiry ;  because, 
so  far  from  there  being  anything  in  the  language  or  scope  of  this 
statute  to  indicate  an  intention  to  use  the  word  "  residence  "  as 
equivalent  to  "place  of  business,"  the  Indications,  as  I  have 
endeavoured  to  point  out,  seem  to  be  the  other  way.  And  in 
this  connection  it  is  significant  that  the  reasons  for  giving  the 
Government  the  right  to  assign  locations  to  Asiatics  •  were  ex- 
pressly stated  to  be  sanitary  reasons.  It  was  for  sanitary  pur- 
poses that  locations  were  established,  and  such  purposes  have  a 
more  obvious  relation  to  places  of  residence  than  to  places  of 
business.  The  mischief  purported  to  be  aimed  at  was  an  insani- 
tary mode  of  life  in-  the  midst  of  a  European  population,  not  an 
inconvenient  competition  with  the  European  trader. 

Reference  was  made  during  the  argument  on  both  sides  to 
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I  the  history  of  the  legislation  which  we  are  asked  to  interpret, 

and  it  wsus  agreed  by  counsel  that  the  blue-books  containing  the 

I  award  and  the  reasons  of  the  Chief  Justice  of  the  Free  State 

should  be  considered  as  having  been  put  in,  so  that  the  Court 
might  be  in  a  position  to  refer  to  them  if  it  became  necessary.  I 
do  not  think  that  the  correspondence  which  passed  between  the 
Governments  of  Great  Britain  and  the  South  African  Republic 
can  be  allowed  to  affect  or  vary  the  clear  wording  of  the  statute. 
Where  the  legislature  has  definitely  said  one  thing,  it  is  not 
permissible  on  the  strength  of  alleged  evidence  of  intention 
drawn  from  matters  outside  the  statute  to  contend  that  it  meant 
another.  Such  a  doctrine  would  be  most  dangerous.  But  in 
view  of  the  importance  of  the  question,  I  have  carefully  read  the 
documente  to  which  it  was  agreed  that  the  Court  should  refer. 
And  I  should  like  to  say  that,  even  if  it  were  right  to  draw 
inferences,  from  thes^  documente  as  to  the  true  meaning  of  Law 
No.  3  of  1885, 1  should  not  be  able  to  arrive  at  a  different  conclu- 
sion than  the  one  to  which  a  consideration  of  the  wording  of  the 
statute  itself  has  led  me.  Oile  thing,  however,  is  clear  from  the 
deapatehes,  and  that  is  that  the  interpretation  which  the  Trans- 
vaal authorities  now  seek  to  place  upon  the  Law  is  one  which 
the  Government  of  the  South  African  Republic  always  advocated, 
and  which  the  British  Government  consistently  opposed.  Under 
the  circumstances  it  does  strike  one  as-  remarkable  that,  with- 
out fresh  legislation,  the  offidals  of  the  Crown  in  the  Transvaal 
should  put  forward  a  claim  which  the  Government  of  the  Crown 
in  England  has  always  contended  was  illegal  under  the  statute, 
and  which  in  the  past  it  has  strenuously  resisted. 

But  it  is  argued  that  we  are  bound  by  the  decisions  of  the 
late  High  Court  as  to  the  meaning  of  this  statute.  In  Svleiman'a 
case  that  court  held  that  the  applicant,  who  was  a  native  Ihdian, 
could  not  compel  the  issue  to  himself  of  a  licence  to  trade  outeide 
the  limite  of  the  Middelburg  location.  The  matter  was  decided  on 
motion,  and  the  judgment  was  not  a  considered  one.  Mohamed^s 
case,  however,  was  a  test  action,  and  was  very  fully  argued.  The 
court  by  a  majority  followed  the  previous  dedsion ;  but  one 
judge  dissented,  and  another  only  held  against  the  jdaintiff  be- 
cause he  considered  that  he  was  bound  by  the  finding  of  the 
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eoort  in  Suleiman's  application.     Had  the  matter  been  rea  In- 
tegra he  would  have  arrived  at  a  different  conclusion.     I  do  not 
Uiink  that  we  are  bound  to  follow  these  decisions.    In  London 
Tramway  Co,  v.  London  County  CawncU  (78  L.T.R  361)  it  was 
held  that  a  decision  of  the  House  of  Lords  upon  a  question  of  law 
was  conclusive  and  binding  upon  it;  and  the  Lord  Chancellor  is 
reported  to  have  said  that ''  nothing  but  an  Act  of  Parliament  can 
set  right  that  which  is  alleged  to  be  wrong  in  a  judgment  of  this 
House."    I  venture  to  think  that  it  is  stating  the  doctrine  some- 
what too  widely  to  say  that  it  is  illegal  or  impossible  for  a  court 
to  reverse  its  own  findings  upon  questions  of  law.     Stare  decisis 
is  a  good  maxim,  and  one  to  be  generally  followed,  but  it  is  con- 
ceivable that  circumstances  may  arise  which,  would  render  it  a 
lesser  evil  for  a  court  to  override  its  own  legal  opinion,  clearly 
shown  to  be  wrong,  than  indefinitely  to  perpetuate  its  error 
And  the,  mere  fact  that  one  judgment  reverses  an  earlier  one 
upon  a  point  of  law  will  not  render  the  second  judgment  invalid. 
Save  under  the  most  exceptional  circumstances,  however,  a  court 
of  law  should  be  bound  by  its  own  decisions  unless  and  until  they 
are  overruled  by  a  higher  tribunal  on  appeal.    To  adopt  any 
other  rule  would  impair  the  dignity  of  the  court,  and  would 
introduce  a  fatal  uncertainty  into  business  transactions  and  legal 
proceedings.     But  this  Court  is  not,  in  the  full  sense  of  the  term, 
the  successor  of  the  High  Court ;  and  the  decisions  of  the  latter 
upon  legal  matters,  though  we  regard  them  with  the  highest 
respect,  and   would   differ  from   them   only  with  the  greatest 
reluctance,  do  not  stand  so  far  as  we  are  concerned  on  the  same 
footing  as  our  own.    They  are  the  decisions  of  a  different  court ; 
and  though  the  same  system  of  law  is  common  to  both  tribunals, 
we  are  bound  by  the  rulings  of  the  Privy  Council,  the  past  as 
well  as  the  future ;  whereas  the  High  Court  was  not     When  we 
Me  asked,  therefore,  to  investigate  a  point  already  decided  by  the 
late  court,  we  are  bound  to  examine  it  more  narrowly  than  we 
wotdd  do  had  the  decision  been  one  delivered  by  ourselves.    Yet 
even  if  compelled  to  differ  from  the  High  Court,  I  should  be  slow 
to  give  effect  to  ray  view  if  vested  rights  had  grown  up  under 
what  I  considered  a  faulty  decision,  or  if  a  course  of  legal  practice 
had  been  settled  and  followed  in  consequence  of  it.     But  nothing 
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of  that  kind  is  pi-esent  here.  The  jadgments  in  the  two  cases 
which  have  been  mentioned  conferred  no  rights;  rather  they 
took  rights  away.  Nor  have  vested*  interests  grown  up  under 
them.  And  inasmuch  as  I  find  it  impossible  to  agree  with  the  con- 
clusions arrived  at  in  those  cases,  I  feel  that  the  Court  ought  not 
to  be  bound  by  them. 

Under  all  the  circumstances  judgment  must  be  for  the  plain- 
tiff as  prayed.  The  instructions  given  to  the  revenue  officers  to 
refuse  the  licences  which  the  plaintiff  asks  for  must  be  declared 
to  be  illegal ;  and  he  must  be  declared  entitled  upon  due  payment 
of  the  licence-moneys  to  receive  licences  to  trade  as  a  general 
dealer  in  the  towns  of  Pretoria  and  Pietersburg. 

The  defendant  must  pay  the  costs. 

Solomon,  J. :  The  plaintiff  in  this  case  is  a  native  of  India 
and  a  natural-bom  British  subject,  who  has  resided  in  the 
Transvaal  since  the  year  1889,  and  who  carried  on  business  as 
a  general  dealer  first  in  Pietersburg  from  1889  to  1894,  there- 
after in  Johannesburg  till  the  18th  September,  1899,  and  subse- 
quently from  that  date  until  the  14th  October,  1899,  at  Prinslcx) 
Street,  Pretoria.  On  the  outbreak  of  the  late  war  he  with  other 
British  subjects  left  the  country,  but  returned  on  the  27th  Feb- 
nuuy,  1902.  After  his  return  he  again  carried  on  business  both 
in  Pretoria  and  Pietersburg  under  a  general  dealer's  licence  until 
the  31st  December,  1903.  In  January,  1904,  he  in  the  ordinary 
course  applied  for  licences  both  in  Pietersburg  and  Pretoria  for 
the  current  year.  In  the  former  place  he  was  recused  a  licence, 
while  in  the  latter  place  the  Receiver  of  Revenue  tendered  him  a 
quarterly  licence  provisionally  pending  the  decision  of  a  Com- 
mission appointed  to  consider  the  ({Uestion  of  Indian  traders' 
licences.  The  Receiver  of  Revenue  in  both  instances  acted  upon 
instructions  received  from  the  Government,  and  the  plaintiff  now 
comes  to  this  Court  asking  (1)  for  a  declaration  against  the  Gov- 
ernment that  such  instructions  are  illegal,  and'that  he  is  by  right 
entitled  to  demand  that  such  licences  be  issued  to  him  to  carry 
on  business  as  a  general  dealer  in  Pietersburg  and  in  Pretoria ; 
and  (2)^for  an  order  compelling  the  defendant  to  issue  the  said 
licences  to4iim  on  payment  of  the  licence-moneys  required  by  law. 
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Now  it  is  common  i»use  between  the  parties  that  in  the 
absence  of  express  legislation  the  plaintiff  is  entitled  to  trade 
in  the  Transvaal,  and,  consequently,  is  entitled  to  claim  as  of 
right  from  the  Receiver  of  Revenue  the  licences  which  are  re- 
quired by  law  to  be  taken  out  by  persons  carrying  on  the  busi- 
ness of  general  dealers.  And  the  defence  which  is  raised  to  the 
plaintiff's  daim  is  that  under  the  provisions  of  Law  No.  3  of 
1885  the  Government  is  justified  in  the  attitude  which  it  has 
taken  up  in  the  matter.  It  will  be  observed  that  the  Government 
does  not  take  its  stand  on  any  new  Law  which  has  been  pro- 
mulgated since  licences  were  last  issued  to  the  plaintiff  in  190«S. 
The  Law  is  one  which  has  been  in  force  during  all  the  years  since 
1889  that  the  plaintiff  has  carried  on  business  in  this  country ; 
but  on  no  previous  occasion  either  under  the  late  regime  or  under 
the  present  Government  has  he  been  refused  a  licence  to  carry  on 
hifl  business.  That  fact,  however,  though  it  might  give  the  plain- 
tiff a  moral  claim  to  consideration,  could  in  itself  have  no  weight 
with  the  Court,  if  the  legal  position  -taken  up  by  the  Government 
can  he  maintained. 

That  position  is  that  under  the  provisions  of  sec  2,  sub-sec. 
(d),  of  Law  No.  3  of  1885  it  has  the  right  to  point  out  cer- 
tain streets,  wards,  and  locations  for  the  carrying  on  of  trade  or 
business  by  the  native  races  of  Asia ;  that  such  localities  have  in 
iact  been  set  aside  for  many  years  past  both  in  Pietersburg  and 
in  Pretoria;  thai  the  Government  has  tendered  the  plaintiff 
licences  to  trade  in  such  localities,  but  that  the  plaintiff  refuses 
to  accept  such  licences.  Now  if  once  the  Government  can  es- 
tablish that  it  has  a  right  to  set  apart  localities  for  purposes 
of  trade  for  Asiatics,  then  it  seems  to  me  to  follow  as  a  matter  of 
course. that  it  is  under  no  obligation  to  issue  licences  to  such 
'persons  to  carry  on  business  outside  of  such  localities,  and  that 
it  would  therefore  have  a  complete  answer  to  the  plaintiff^s 
daim.  And  th^  important  question,  therefore,  which  we  have  to 
determine  is  whether  the  Law  in  question  does  in  fact  confer 
upon  the  Government  the  power  which  is  claimed  on  its 
behall 

Now  the  contention  of  the  Government  has  been  based  upon 
two  groimds :  (1)  That  on  a  i»x)per  cooatroction  of  the  provisions 
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of  Law  No.  3  of  1885  such  power  is  Vested  in  the  Government; 
and  (2)  that  even  if,  in  the  opinion  of  this  Court,  that  is  not  the 
proper  construction  to  place  upon  those  provisions,  the  question 
is  concluded  by  the  decisions  of  the  late  High  Court  on  the  same 
point,  and  tliat'we  are  bound  by  those  decisiona  I  proceed  then 
to  consider  these  two  arguments  separately. 

On  the  first  point  I  must  say  that  I  feel  no  doubt  whatever 
that  sub-sec  (d),  sec.  2,  of  Law  No.  3  of  1885  cannot  bear  the 
interpretation  which  is  placed  tipon  it  by  the  Government.  That 
section  of  the  Law  as  amended  by  Volksraad  Resolution  of  the 
12th  August,  1886,  provides  "that  the  Government  shall  have 
the  right  for  sanitary  purposes  to  point  out  certain  streets, 
wards,  and  locations  for  them  (i,e,  for  members  of  the  native 
races  of  Asia)  for  their  residence  {ter  bevxmingy  Nothing  is 
there  said  of  setting  apart  localities  for  the  purposes  of  trade; 
but  it  is  said  that  we  must  read  these  words  into  the  section,  and 
that  we  must  hold  that  the  lejgislature  in  that  section  intended 
to  make  provision  for  locations  not  only  for  purposes  of  resi- 
dence, but  also  for  purposes  of  trade.  But  what  justification  is 
there  for  our  coming  to  any  such  conclusion  ?  The  language  of 
the  section  is  perfectly  simple ;  the  word  "  residence  "  is  a  weD- 
known  word,  and  has  a  well-ascertained  meaning.  And»certainly 
in  its  ordinary  sense  it  does  not  necessarily  include  the  place 
where  a  person  carries  on  his  business.  The  two  ideas  "resi- 
dence "  and  "  place  of  business  "  are  quite  distinct.  It  is  true  that 
persons  often  reside  in  the  same  place  in  which  they  carry  on 
business ;  but,  on  the  other  hand,  they  often  do  not  And  before 
we  can  place  upon  the  words  of  the  section  the  construction  con- 
tended for  by  the  Government  we  must  hold,  as  it  appears  to  me, 
that  a  person  necessarily  resides  in  the  place  where  he  carries  on 
business.  For  it  is  only  upon  that  assumption  that  the  Govern- 
ment would  be  justified  in  refusing  to  issue  a  licence  to  plaintiff. 
If  it  follows  as  a  matter  of  course  that  a  person  resides  where  he 
carries  on  his  business,  the  Government  have  a  perfect  right  to 
refuse  the  plaintiff*  his  licence ;  but  if  it  does  not  so  follow  it  is 
equally  clear  that  they  have  no  such  right.  Now  if  the  word 
"  residence  "  is  used  in  its  ordinary  sense,  the  proposition  has  only 
to  be  stated  to  dhow  how  utterly  untenable,  it  is.    To  fAj,  e^., 
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that  a  person  whose  place  of  abode  is  in  the  suborb  of  Sunnyside 
or  Aipadia,  but  who  carries  on  business  in  Church  Street,  Pre- 
toria, resides  in  Chui'ch  Street,  is  to  do  violence 'to  the  ordinary 
meaning  of  the  £nglish  language. 

But  it  is  contended  that  the  word  residence  is  an  elastic  word, 
capable  of  different  meanings,  and  that  it  is  here  used  in  a  wide 
sense  to  include  not  only  the  house  in  which  an  Asiatic  resides, 
bat  also  the  building  occupied  by  him  for  the  purposes  of  trade. 
But  what  ground  is  there  for  giving  to  the  word  "  residence  " 
this  very  wide  and  exceptional  meaning  ?  Primd  facie  in  con- 
struing a  statute  the  duty  of  the  Court  is  to  give  to  the  words 
their  ordinary  meaning.  In  the  case  of  BeedU  <t  Co.  \\  Bowley 
(12  S.C.  401),  where  the  Supreme  Court  of  the  Cape  Colony  had 
to  construe  this  same  word,  the  following  rule  was  laid  down : 
That  words  should  be  construed  in  their  ordinary  popular  sense, 
unless  they  have  acquired  a  special  meaning  in  legal  nomen- 
clature, or  unless  there  is  something  in  the  context  or  in  the 
subject-matter  to  show  that  the  words  are  used  in  some  other 
sense.  And  in  applying  that  rule  it  was  held  that  a  person  who 
had  his  home  in  Mowbray,  but  who  carried  on  business  in  Cape- 
town, did  not  reside  in  Capetown  so  as  to  bring  him  within  the 
jurisdiction  of  the  resident  magistrate  of  the  district. 

Now  it  is  not  suggested  that  the  word  ''residence"  has 
acquired  in  legal  phraseology  the  special  meaning  here  con- 
tended for.  Is  there  then  anything  either  in  the  subject- 
matter  of  the  Law  or  in  the  context  to  justify  us  in  placing 
this  wide  meaning  upon  the  term  ?  If  we  regard  the  subject- 
matter  it  will  be  seen  that  the  object  of  the  Law  is  to  place, 
disabilities  upon  the  native  races  of  Asia.  That  being  so,  it 
is  surely  a  new  departure  to  suggest  that  in  such  circum- 
stances a  court  should  give  an  extensive  interpretation  to  a 
word  so  as  to  increase  the  disabilities  as  much  as  possible. 
The  ordinary  rule  is  that  a  statute  encroaching  upon  rights 
should  be  strictly  construed,  and  that  in  case  of  doubt  the  con- 
struction should  be  against  rather  than  in  favour  of  the  taking 
away  of  r^hta  Here,  however,  I  do  not  even  feel  any  doubt ; 
and  I  cannot  see,  therefore,  that  any  argument  in  favour  of  the 
defendi&nt  can  be  based  upoa  the  subject-matter  of  the  Law. 
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Does  the  context,  then,  supply  any  key  to  the  meaning  of  the  \ 

legislature,  so  as  to  justify  us  in  placing  this  exceptional  meaning  i 

upon  the  word  "  residence  "  ?    In  my  opinion  an  examination  of  j 

the  context  and  of  the  other  sections  of  the  Law  only  strengthens  -• 

the  case  in  favour  of  the  plaintiff,  and  confisms  the  view  that  the  J 

word  is  used  in  its  ordinary  sense.    Thus  the  words  "  for  sanitary  | 

purposes,"  which  were  not  originally  contained  in  sub-sec  (d),  \ 

but  which  were  ad(led  to  it  by  the  Volksraad  Resolution  of  the  i 

12th  August,  1886,  and  which  supply  the  reason  for  the  ex-  | 

ceptional  treatment  of  Asiatics,  at  once  suggest  that  the  term  j 

"  residence  "  was  used  in  its  ordinary  sense  of  dwelling  or  place  j 

of  abode.  For  there  are  doubtless  strong  grounds  from  a  sanitary 
point  of  view  for  requiring  Asiatics  to  reside  in  locations  apart,  j 

whereas  the  same  considerations  would  only  apply  in  a  much  j 

slighter  and  in  only  a  modified  degree  to  the  places  in  which  ; 

they  carried  on  their  business.  Then  if  we  refer  to  sub-sec  (c) 
of  the  same  section,  it  will  be  seen  that  provisions  are  there 
made  with  regard  to  the  carrying  on  of  trade  or  business  by 
these  people,  viz.,  that  they  shall  register  their  names  with  the 
landdrost  of  the  district,  and  that  they  shall  pay  a  registration  fee. 
The  Volksraad,  therefore,  actually  had  in  mind  at  the  time  the 
subject  of  regulating  their  trade,  and  if  the  intention  had  been 
to  provide  that  they  should  trade  only  in  localities  specially  set 
apart  for  them,  it  is  impossible  to  resist  the  conclusion  that  this 
would  have  been  done  in  express  term& 

If  further  reasons  are  required  in  support  of  the  conclusion 
at  which  I  have  arrived,  I  might  refer  to  the  subsequent  Resolu- 
tions of  the  Volksraad  on  this  subject,  and  more  particularly 
to  the  Resolution  of  the  5th  June,  1888.  That  Resolution  is  as 
follows :  "  The  Raad,  feeling  that  it.  in  all  respects  conflicts 
with  the  maintenance  of  proper  sanitary  measures  that  the 
races  referred  to  in  Law  No.  3  of  1885  should  be  permitted 
to  live  in  business  places,  which  do  not  happen  to  be  in 
locations,  having  good  reason  to  believe  that  this  rule  is  not 
given  effect  to,  and  being  of  opinion  that  not  doing  so  is 
in  conflict  with  the  spirit  and  the  letter  of  the  said  Law, 
resolves,"  &c,  &c  From  this  Resoluti^gi  it  clearly  appears 
that  the  objection  of  the  Volksraad,  as  here  stated,  was  not  to 
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Asiatics  carrying  on  buflmeas  in  places  other  than  the  loca- 
tions set  apart  for  them,  but  to  their  residing  on  such  business 
premises;  and  that  at  that  time  they  actually  had  doubts  as  to 
whether  they  could  under  Law  No.  3  of  1885  prevent  their  doing 
sa  In  the  face  of  that  Resolution,  how  can  it  be  contended 
that  Law  No.  3  of  1885  was  passed  with  the  object  of  compel- 
ling them  to  carry  on  business  in  these  locations  ?  If  it  were 
necessary  I  might  further  refer  to  the  subsequent  fruitless  at- 
tempts made  by  the  Volksraad  to  extend  Law  No.  3  of  1885  so 
as  to  make  it  applicable  to  places  of  business  as  well  as  to  resi- 
dences, and  to  the  diplomatic  correspondence  between  the  Imperial 
Government  and  the  Transvaal  Government  on  the  subject,  in 
order  to  show  how  these  provisions  of  the  Law  were  understood 
at  the  time  by  the  Volksraad  themselves. 

But  these  facts,  though  interesting  from  an  historical  point  of 
view,  and  though  they  show  very  clearly  how  different  was  the 
attitude  of  the  Imperial  Government  on  the  question  from  that 
now  taken  up  by  this  Government,  cannot  afford  us  much  assist- 
ance on  the  question  of  the  legal  construction  of  the  section. 
That  construction,  however,  is  in  my  opinion  free  from  doubt, 
and  in  spite  of  the  two  previous  decisions  of  the  late  High  Court 
I  in  Uie  cases  of  Ismail  Suleiman  &  Co,  v.  The  Landdrast  of 

:  Midddburg  and  Tayob  Hajee  Klian  Mohamed  v.  Oovenimeni 

:  o/  the  South  African  RepvMic,  I  can  come  to  no  other  conclu- 

I  sion  than  that  a  proper  construction  of  the  Law  does  not  justify 

the  Government  in  its  contention  that  it  has  any  right  to 
I  set  apart  localities  for  Asiatics  for  the  purpose  of  trade.    And 

that  being  so,  if  the  matter  were  res  integra  I  should  have  felt 
^  no  difficulty  in  deciding  this  case  in  favour  of  the  plaintiff. 

'  But  then  it  has,  in  the  second  place,  been  much  pressed  upon 

US  in  argument  that  we  are  bound  in  this  matter  by  the  previous 
decisiona  of  the  late  High  Court  'Mr.  Ward^a  argument  was 
that  these,  being  the  decisions  of  a  final  court  from  which  there 
was  no  appeal,  the  law  must  be  taken  to  have  been  finally 
determined  in  thoee  cases;  that  only  an  act  of  the  legislature 
eoold  bave.altered  the  law  as  there  laid  down ;  that  this  was  the 
law  of  the  coubtry  when  it  was  taken  over  by  the  British  Gov- 
erament,  aod'that  oonsequiefitly  this  Court  cannot  now  go  behind 
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those  decisiona  Now  if  a  decision  of  the  late  High  Court  open 
the  interpretation  of  a  statute  is  absolutely  binding  upon  us,  I 
cannot  see  any  reason  why  the  same  rule  should  not  apply  to 
any  decision  of  that  court  upon  a  question  of  law.  But  cer- 
tainly in  the  past,  though  we  have  always  taken  up  the  position 
that  we  should  pay  the  greatest  respect  to  the  decisions  of  the 
late  court,  and  should  not  lightly  depart  from  them,  yet  we  have 
not  considered  that  they  were  actually  binding  upon  us.  This 
Court  is  not  the  successor  of  the  late  court ;  it  is  a  new  Court 
which  has  come  into  existence  since  the  annexation  of  the  | 

Republic,  and  the  decisions  of  the  late  court  are  not,  therefore,  ; 

the  decisions  of  this  Court     And  we  have  in  fact  already  on  f 

more  than  one  occasion  dissented  from  the  decisions  of  the  late  t 

court  on  points  of  law.     Mr.  Ward,  in  fact,  asks  us  to  give  to  ^ 

the  decisions  of  the  late  court  a  force  and  an  effect  far  in  excess  | 

of  that  which  they  themselves  gave  to  them.  For  they  them- 
selves did  not  hesitate,  when  they  deemed  it  necessary,  to  dis-  ! 
Sent  from  their  own  previous  decisions.  It  may  be  that,  as  was 
pointed  out  by  Mr..  Justice  Mobice  in  the  case  of  Tayob  Hajee  l 
Khan  Mohamed  v.  Oovemment  of  the  South  African  RepvMie, 
in  these  cases  the  judgments  dissented  from  were  the  judgments 
of  a  majority  of  the  court,  and  were  not  unanimous  decisions. 
But  in  principle  that  of  course  cannot  make  any  difference,  the 
decision  of  a  majority  being  as  much  the  judgment  of  a  court  as 
is  a  unanimous  decision  of  the  court  | 

It  is,  therefore,  asking  rather  much  of  us  to  lay  down  as 
a  rule  that  we  are  bound  by  the  decisions  of  the  late  court, 
though  they  themselves  were  not  so  bound,  and  that  nothing  but 
an  Act  of  the  legislature  can  alter  the  law  which  has  once  been 
laid  down  by  that  court  In  truth,  as  it  appears  to  me,  the  state- 
ment that  any  court  is  bound  by  its  own  decisions  can  never 
mean  more  than  that  it  is  a  rule  of  practice  of  such  court*  to 
follow  its  previous  decisions.  But  it  is  of  course  quite  com- 
petent for  the  court  at  any  time,  if  it  should  be  deemed  desirable 
or  necessary,  to  depart  from  such  rule,  and  it  could  never  be  sug- 
gested that  in  sucli  an  event  the  judgment  would  be  invalid  and 
of  no  effect.  After  all,  a  judgment  in  a  suit  cjnly  determines  the 
rights  of  the  parties,  but  there  is  no  reason  on  principle  why  the 
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same  question  should  not  be  again  raised  before  the  same  court 
by  different  parties.  In  such  circumstances,  however,  it  appears 
to  me  to  be  a  sound  rule  of  practice  that  a  final  court  of  appeal 
will  ordinarily  refuse  to  reopen  any  question  of  law  decided  in  a 
former  case,  and  that  it  will  require  very  exceptional  circum- 
stances to  justify  it  in  reconsidering  the  matter.  Such  a  rule  of 
practice,  however,  can  have  no  application  in  the  present  case, 
where  we  are  asked  to  follow  not  a  previous  decision  of  this 
Ck)urt,  but  the  decisions  of  another  tribunal  of  which  we  cannot 
be  deemed  to  be  the  legal  successor.  In  such  circumstances  it 
appears  to  me  that  we  are  not  only  entitled,  but  that  we  are 
bound  to  consider  the  matter  fully  and  to  inquire  into  the 
grounds  of  these  decisions.  At  the  same  time  I  can  quite  ima- 
gine that  in  certain  circumstances,  even  if  we  were  not  altogether 
satisfied  with  the  decision,  we  might  feel  bound  to  follow  it  in  a 
later  case.  Where,  for  instance,  rights  have  grown  up  under  the 
decision,  or  where  a  rule  of  practice  has  been  established  which 
has  been  since  followed,  it  might  almost  amount  to  a  positive 
injustice  to  subvert  such  rights  or  to  disturb  the  practice.  In  the 
present  case,  however,  no  considerations  of  that  nature  can  weigh 
with  us  in  determining  whether  or  not  we  should  follow  decisions 
of  the  late  court  with  w}uch  we  entirely  disagree.  Here,  so  far 
from  rights  having  been  acquired,  the  reverse  is  the  case;  the 
statute  in  question  is  really  a  penal  statute,  and  the  injustice 
would  be  if,  holding  the  opinion  that  we  do  as  to  the  justice  of 
I  the  plaintiff's  claim,  we  declined  to  give  effect  to  that  opinion 

I  merely  because  on  two  previous  occasions  the  late  court  had 

refused  to  grant  relief  to  two  other  Asiatics  in  exactly  similar 
circumstance& 

I  am  therefore  of  opinion  that  there  is  no  valid  ground  for 
coming  to  the  conclusion  that  the  plaintiff  is  not  entitled  to  the 
order  which  he  claims,  and  that  our  judgment  should  be  for  the 
plaintiff  with  costs. 

Cfblewis,  J. :  I  concur  in  the  judgment  delivered,  and  in  the 
main  for  the  reasons  stated  by  the  learned  Chief  Justice.  It  is 
not  necessary  &gain  to  review  the  facts.  Shortly  stated,  the 
question  at  issue  in  this  case  is  whether  the  Government  has  the 
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right  to  assign  to  Asiatics  certain  localities  where  alone  they  can 
reside  and  carry  on  business,  and  refuse  to  issue  to  them  licences 
to  trade  elsewhere.    This  again  depends  on  the  interpretation  | 

which  is  to  be  given  to  sec  2  (c2)  of  Law  No.  3  of  1885  as  I 

amended  by  Volksraad  Resolution,  art  1419,  of  the  12th  August,  ' 

1886,  an  I  published  in  the  StacUacourant  of  the  2nd  February, 

1887,  whereby  it  was  enacted  as  follows :  "  The  Qovemment  shall 
have  the  right  for  purposes  of  health  to  indicate  to  them  (Asiatics) 
definite  streets,  wards,  and  locations  for  habitation  (ter  bewoning). 
This  provision  does  not  apply  to  those  who  reside  with  their 
masters." 

With  all  deference  to  the  opinions  of  the  learned  judges  in 
the  cases  of  Sideiman  cf-  Co.  v.  Landdrofft  of  Mitlddburg  (2  S.A.R. 
244)  and  Tayob  Hajee  Khan  Mohamed  v.  Qovemment  of  the 
South  African  Republic  (15  C.L.J.  291),  I  cannot  see  how  the 
expression  ter  bevx/ning  can  in  its  ordinary  sense  be  taken  to 
mean  aught  else  than  "  for  habit  btion  "  or  "  for  residence."  The 
Law  contemplated  that  Asiatics  were  establishing  themselves  in 
the  Republic  for  purposes  of  tra«le,  and  if  it  intended  to  restrict 
their  trading  operations  to  certain  localities,  it  would  have  em- 
ployed other  language.  The  amendment  introduced  by  the 
Volksraad  Resolution  of  the  12th  August,  1886,  seems  only  to  be 
a  statement  of  the  reasons  why  the  Government  should  haVe  the 
right  to  assign  localities  to  the  Asiatics,  the  reason  being  for  the 
preservation  of  health,  and  with  this  object  it  was  deemed  desir- 
able to  confine  Asiatics  to  certain  localities  foi^  purposes  of  resi- 
dence. This  legislation  was  not  enacted  to  protect  the  interests 
of  the  commercial  class  of  the  community  against  the  com- 
petition of  the  Asiatic  trade,  but  to  protect  the  health  of  the 
general  community ;  if  the  former  object  were  aimed  at,  there 
would,  I  think,  have  been  no  uncertainty  in  the  language  used. 
The  provisions  of  Volksraad  Resolution,  art  899,  of  July,  1888, 
are  quite  in  keeping  with  this  interpretation,  recognising  as  they 
do  that  Asiatics  carry  on  business  in  places  "  which  are  not  in  the 
locations."  (The  words  v}elke  zick  niet  in  de  locatiei  hevinden  are 
not  quite  correctly  rendered  by  the  translation,  "  which  do  not 
happen  to  be  in  the  locations,"  on  p.  327  of  the  translation  of 
the  Laws.) 


) 
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Though  I  hold  this  view  as  to  the  meaning  and  intention  of 
the  Law,  it  is  not  without  considerable  diffidence  that  I  feel 
myself  compelled  to  give  a  judgment  which  is  in  conflict  with 
the  ti^o  decisions  of  the  High  Court  above  mentioned.  In  view, 
however,  of  the  recent  decisions  of  our  Court  in  Jolly  v.  Herman's 
Executors  ([1903]  T.S.  515)  and  Guinsberg  v.  SchoUz,  Robertshaw, 
and  Kelly  ([1903]  T.S.  737),  where  this  Ck>urt  declined  to  follow 
previous  decisions  of  the  High  Court,  I  do  not  consider  that  we 
are  bound  to  follow  and  adopt  the  decisions  of  the  High  Court 
in  the  cases  of  Svdeiman  and  Mohamed  as  if  they  were  decisions 
of  our  Court;  but  we  are,  I  think,  entitled  in  deciding  this 
matter  to  treat  the  question  as  if  it  were  res  integra. 

PlaintiflTs  Attorneys:  Ltinnon  <t  Nixon;  Defendant's  Attor- 
ney ;  •/"-  If.  L.  Fivdlay. 
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BANK 

1904.    May  13.    Inne»,  C.J.,  and  Solomon  and  Cuiilewis,  JJ. 

Imolveney, — Undue  preference, — Intention  to  pr^er. — Law  Ko.  13  of 
1895,  »ec8.  37,  157. 

In  order  to  enable  the  Coart  to  set  aside  an  alienation,  pftyment^  mort- 
gage, or  pledge  as  an  undue  preference  under  sec.  37  of  Law  Na 
13  of  1895,  it  must  be  proved :  (1)  That  the  insolvent  ought  to 
have  expected  the  sequestration  of  his  estate  at  the  time  when  the 
transaction  took  place ;  and  (2)  that  it  was  entered  into  with  the 
intention  of  benefiting  a  particular  creditor  in  preference  to  the 
other  creditors. 

When  insolvency  Bupervenes  within  six  months  of  the  aUenation,  and 
at  a  time  when  the  liabilities  of  the  insolvent  fairly  calculated 
exceed  his  assets  fairly  valued,  it  is  presumed  tiiat  the  insolvent 
ought  to  have  expected  the  sequestration  of  his  estate ;  but  the 
intention  to  prefer  must  still  be  specifically  proved,  and  to  that 
end  it  is  practically  necessary  to  show  that  the  insolvent  at  the 
time  did  as  a  fact  expect  sequestration. 

Action  to  set  aside,  as  an  undue  preference  under  sec.  37  of 
Law  No.  13  of  1895,  a  certain  notarial  general  bond  passed  by 
the  insolvent  Fearnley  in  favour  of  the  defendant  on  the  28th 
May,  1903.  The  bond,  which  was  for  the  sum  of  £4500,  had 
been  duly  registered.  When  the  bond  was  executed  the  insol- 
vent had  an  overdraft  of  £4100  with  the  defendant  bank,  and 
this  overdraft  subsequently  fluctuated  between  £4200  and  £4500. 
Towards  the  end  of  July,  1903,  the  insolvent  called  a  meeting  of 
his  creditors,  and  as  he  could  not  obtain  from  all  of  them  an 
extension  of  time  for  payment,  he  on  the  31st  July,  1903,  gave 
notice  of  his  intention  to  surrender.  The  estate  was  voluntarily 
sequestrated  on  the  10th  September,  1903. 

For  the  plaintiff  the  trustee  himself  and  two  accountants 
who  had  examined  the  books  of  the  insolvent  were  called.    Ac- 
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cording  to  ihe  books  the  liabilitieB  exceeded  the  assets  on  the 
28th  May,  1903,  by  £145.  Four  bills,  amounting  to  £900,  had 
been  dishonoured  and  remained  unpaid  on  that  date.  Thereafter, 
and  prior  to  insolvency,  several  other  bills  fell  due  and  were  not 
met  Liabilities  were  proved  to  the  extent  of  £13,000,  and  the 
assets  only  realised  about  £4000.  It  was  admitted,  however, 
that  the  stock-in-trade  (which  consisted  largely  of  coach  and 
carriage  building  materials)  had  realised  far  below  its  real  value. 
In  the  estimate  of  the  28th  May,  1903,  no  account  had  been 
taken  of  the  value  of  a  certain  lease,  which  had  been  subsequently 
cancelled  by  the  lessor,  nor  of  certain  erf  in  Sunnyside.  In  Feb- 
mary,  1903,  the  insolvent  had  caused  an  accountant  to  examine 
his  books,  and  he  had  certified  a  credit  balance  of  £1040. 

Smuts  (with  him  de  Wet),  for  the  defendant,  applied  for 
absolution  from  the  instance:  It  has  not  been  shown  that 
Feamley  was  insolvent  in  May,  1903.  As  a  matter  of  fact, 
according  to  the  plaintiff's  own  evidence,  he  was  perfectly  solvent, 
and  could  therefore  not  have  expected  his  insolvency.  Further, 
there  is  no  proof  whatever  that  the  insolvent  intended  to  prefer 
the  defendant  Such  intention  cannot  be  presumed :  it  must  be 
specifically  proved;  see  Anderson's  Trustee  v.  Ran^dles  Bros.  <& 
Hvdsm  (High  Ck)urt,  2l8t  June,  1898). 

The  Court  intimated  that  evidence  should  be  called  for  the 
defendant 

On  behalf  of  the  defendant  evidence  was  then  given  by  the 
insolvent  and  by  the  manager  of  the  defendant  bank.     The 
nature  of  this  evidence  vrill  appear  sufficiently  from  the  judg- . 
ments.    Evidence  was  also  given  that  the  value  of  the  lease  was 
between  £1600  and  £1750. 

Qregorcwski,  for  the  plaintiff:  In  May,  1903,  the  liabilities 
exceeded  the  assets,  and  the  case  therefore  falls  under  sec.  157 
of  Law  No.  13  of  1895.  The  onus  is  shifted  on  to  the  defence. 
From  the  evidence  it  is  clear  that  the  insolvent  knew  he  was 
insolvent,  and  under  such  circumstances  there  is  a  presumption 
of  undue  preference ;  see  Jordouin's  Trustee  v.  Iletcher  &  Co, 
(116.C.  43);  Evxm's  Trustees  v.  Peacock  Bros.  (9  C.T.R.  138); 
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Smuts  was  not  called  upon. 

Innes,  C.J. :  This  is  an  action  brought  by  the  trustee  of  the 
insolvent  estate  of  W.  Q.  Feamley,  for  the  cancellation  of  a 
general  bond  passed  by  the  insolvent  in  favour  of  the  defendant 
bank,  and  which  the  plaintiff  contends  was  an  undue  preference. 
Feamley  became  insolvent  very  soon  after  the  passing  of  the 
bond.  The  claim  is  founded  on  sec.  37  of  Law  No.  13  of  1895, 
the  English  translation  of  which  reads  as  follows :  "  Every  aliena- 
tion of  any  part  of  his  estate,  and  every  payment  made  by  an 
insolvent  to  any  creditor,  and  any  mortgage  or  pledge  made  by 
such  insolvent  in  favour  of  a  creditor  upon  any  part  of  his  estate 
or  effects  at  a  time  when  he  migh]b  (reasonably)  have  expected 
the  sequestration  of  his  estate,  with  the  intention  to  benefit  such 
creditor,  dii*ectly  or  indirectly,  in  preference  to  his  other  creditors, 
constitutes  an  undue  preference,  and  shall  be  consequently  null 
and  void."  The  Dutch  words  embodying  the  most  important 
provision  in  this  sectioir  are :  Op  een  tyd  dat  hy  de  aequestratie 
van  zyn  boedel  kaii  v&rwachten,  met  het  dod  om  zoodanigen 
crediteur  direct  of  indirect  boven  de  andere  crediteuren  te 
bevoordeelen. 

This  language  is  quite  different  from  that  used  in  the  Cape 
Insolvent  Ordinance,  from  which  statute  sec  37  of  our  Law  is 
substantially  taken.  The  relevant  section  in  the  Cape  Ordinance 
is  sec.  84,  the  wording  of  which  is  as  follows :  "  Every  alienation, 
transfer,  cession,  delivery,  mortgage,  or  pledge  of  any  goods  or 
effects,  movable  or  immovable,  personal  or  real,  and  every  pay- 
ment made  by  any  insolvent  to  any  creditor,  such  insolvent  at 
the  time  contemplating  the  sequestration,  either  voluntary  or 
otherwise,  of  his  estate,  and  intending  thereby  to  prefer  directly 
or  indirectly  such  creditor  before  bis  other  creditors,  shall  be 
deemed  to  be  an  undue  preference,  and  is  hereby  declared  to  be 
null  and  void."  The  Cape  law  required  it  to  be  proved  that  the 
insolvent  gave  the  bond  at  a  time  when  he  contemplated  insol- 
vency, and  that  he  had  an  intention  at  that  time  of  preferring  the 
creditor  in  whose  favour  the  bond  was  made.  Our  Law,  so  far 
as  contemplation  of  sequestration  is  concerned,  requires  that  the 
transaction  challenged,  if  it  is  to  be  overthrown,  must  have  been 
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entered  into  at  a  time  when  the  insolvent  might  reasonably  have 
expected,  or  ought  to  have  expected,  sequestration.  It  does  not 
regard  the  actual  state  of  mind  of  the  insolvent,  but  inquires 
what  ought  to  have  been  his  state  of  mind  so  far  as  contempla- 
tion of  sequestration  is  concerned.  But  pitx>f  of  such  contempla- 
tion is  not  sufficient;  if  the  transaction  is  to  be  set  aside,  an 
intention  to  prefer  the  favoured  creditor  must  also  be  shown. 
Now,  have  both  these  elements  been  established  in  this  case  ?  It 
has  been  claimed  that  the  insolvent,  when  he  gave  the  bond  to 
the  defendant  bank,  ought  to'  have  expected  sequestration,  and 
Mr.  Gregarowaki  relies  for  that  contention  on  sec.  157  of  the  Law, 
which  says :  "  Whenever  in  any  action  for  setting  aside  an  undue 
preference,  under  and  by  virtue  of  art&  35,  36,  37,  and  38  of  this 
Law,  it  shall  be  proved  that  the  alienation,  payment,  mortgage, 
or  pledge,  in  respect  of  which  the  action  is  brought,  was  made  or 
passed  within  six  months  of  the  sequestration  of  the  insolvent's 
estate,  and  at  a  time  when  the  liabilities  of  the  insolvent  fairly 
calculated  exceeded  his  assets  fairly  valued,  it  shall  be  deemed 
that  the  insolvent  might  reasonably  have  expected  the  seques- 
tration of  his  estate  at  th6  time,  unless  the  defendant  in  such 
action  shall  prove  the  contrary.  The  evidence  of  the  insolvent 
alone  shall  not  be  deemed  sufficient  proof  of  the  contrary." 

The  transaction  which  is  challenged  certainly  did  take  place 
within  the  period  of  six  months  referred  to  in  the  section ;  but 
did  it  take  place  at  a  time  when  the  insolvent's  liabilities  can  be 
fairly  said  to  have  exceeded  his  assets?     Hardly,  if  the  insol- 
vent's books  are  to  guide  us.     If  the  plaintiff,  after  having  made 
a  minute  examination  of  the  insolvent's  estate  and  of  his  books, 
conld  go  behind  those  books  and  say  that  they  were  wrong — 
that  the  assets  were  wrongly  valued,  or  that  the  books  were  not 
properly  kept — the  case  would  be  much  stronger  than  it  is.     But 
what  are  the  facts  ?    Two  accountants  have  been  called,  and  they 
have  stated  that  in  their  opinion  nothing  in  regard  to  the  books 
of  the  insolvent  was  inaccui-ate  or  wrong.     Taking  all  the  evi- 
dence into  consideration,  I  am  not  satisfied  that  at  the  time  the 
bond  was  given  the  liabilities  of  the  insolvent  did  exceed  his 
Msets. .  Nor  in  my  opinion  has  it  been  proved  that  on  the  28th 
^ay,  1903,  he  actually  did  contemplate  insolvency,  although  for 
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reasons  I  shall  presently  state  I  think  he  ought  to  have  con- 
templated it. 

At  the  time  the  bond  was  given  the  insolvent  was  carrying 
on  business,  and,  desiring  further  facilities  for  conducting  it,  he 
entered  into  this  arrangement  with  the  bank.  It  was  not  an 
arrangement  in  the  ordinary  course  of  business;  it  vffa  one 
calculated  to  bring  the  other  creditors  down  on  him — as  it  has 
done — and  which  placed  him  very  much  at  the  mercy  of  the 
bank.  It  was  an  unusual  thing  to  do,  for  it  placed  him  in  the 
position  of  having  to  rely  entirely  on  the  bank's  generosity. 
But  he  had  no  guarantee  that  the  bank  would  be  generous,  and 
that  was  where  his  danger  lay.  It  is  a  consideration  of  these 
facts  that  leads  me  to  the  conclusion  that,  whether  he  contem- 
plated insolvency  or  not,  he  ought  to  have  done  so,  and  that  to 
that  extent  the  case  falls  within  the  provisions  of  sec  37.  But 
had  he  the  intention  to  prefer  ?  The  question  is  an  open  one, 
but  I  incline  to  the  opiliion  that  he  had  no  intention  of  prefer- 
ring the  bank  before  hib  other  creditors.  The  view  I  take  is 
that,  though  the  insolvent  ought  to  have  contemplated  seques- 
tration, Ke  did  not  as  a  fact  contemplate  it.  Mr.  Feamley  im- 
pressed me  very  favourably  by  the  manner  in  which  he  gave  his 
evidence.  He  was  certain  that  he  never  thought  he  would  have 
to  surrender ;  he  was  sanguine  that  he  could  pull  through.  He 
also  9wore  that  he  never  intended  to  prefer  the  bank  over  his 
other  creditors,  but  that  under  no  other  conditions  than  those 
laid  down  when  the  transaction  took  place  would  the  bank  con- 
"sent  to  extend  his  overdraft.  I  believe  him,  and  on  those  simple 
grounds  I  have  come  to  the  conclusion  that  there  was  no  inten- 
tion to  prefer,  any  more  than  there  was  any  actual  contemplation 
of  insolvency.  The  plaintifTs  case  must  therefore  fail,  and  judg- 
ment h&  given  for  the  defendant  with  costs. 

Solomon,  J.:  I  am  of  the  same  opinion.  It  appears  to  me 
that  {he  plaintiff  has  failed  to  prove  that  this  transaction  was 
illegal  Under  the  provisions  of  sec.  37  of  the  Insolvency  Law 
he  has  to  establish  two  facts :  he  has  to  prove  that  the  trans- 
action took  place  at  a  time  when  the.  insolvent  might  have 
expected  sequestration  of  his  estate ;  and  in  addition  to  this  he 
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ha&  to  prove  that  the  transaction  took  place  with  the  intention 
of  pre! erriDg  the  defendant  bank  before  the  other  creditors.  It 
appears  to  me  that  the  plaintiff  has  succeeded  in  proving  the  first 
part  of  his  case— ^that  the  transaction  took  place  at  a  time  when 
the  insolvent  might  have  contemplated  sequestration  of  his 
estate.  For  on  all  the  facts,  considering  the  position  in  which 
the  insolvent  was  at  this  particular  time,  one  might  fairly  say 
that  he  ought  to  have  contemplated  the  seque9tration  of  his 
estate.  That  is  the  conclusion  to  which  I  should  come  altogether 
apart  from,  the  presumption  raised  by  the  provisions  of  sec.  157 
of  the  Insolvency  Law,  which  in  my  opinion  is  not  applicable  to 
this  case,  inasmuch  as  I  am  not  at  all  satisfied  that  it  has  been 
proved  that  at  the  time  of  this  transaction  the  liabilities  of  the 
insolvent  exceeded. his  assets.  But  even  if  that  had  been  proved, 
it  doed  not  seem  to  carry  us  any  further,  a«  it  would  merely  con- 
firm the  conclusion  that  at  that  time  the  insolvent  might  have 
expected  the  sequestration  of  his  estate.  For  the  provisions  of 
our  law  on  the  question  of  contemplation  of  insolvency  differ 
from  the  •Cape  law,  which  provides  that  in  such  circumstances 
an  insolvent  shall  be  presumed  to  have  contemplated  'sequestra- 
tion.  But  I,  will  go  so  far  as  to  say  that,  even  if  the  Cape  law 
were  applicable  here,  and  it  had  been  proved  that  the  liabilities 
exceeded  the  assets,  so  that  the  insolvent  must  be  presumed  to 
have  contemplated  sequestration — I  should  say  that  in  my  opinion 
the  presumption  has  been  rebutted  in  this  case  by  the  evidence 
of  the  insolvent.  I  believe  his  evidence  when  he  says  that  at  the 
time  of  this  transaction  he  did  not  contemplate  sequestration  of 
his  estate,  and  that  when  he  entered  into  this  transaction  with 
the  bank  he  had  no  intention  whatever  of  preferring  the  bank 
over  the  other  creditors. 

Now  this  section  of  the  Law  requires  not  only  proof  that  the 
tnnsaction  took  place  at  a  time  when  the  insolvent  might  have 
expected  sequestration,  but  also  that  the  thing  was  done  with  the 
intention  of  benefiting  the  particular  creditor  or  creditors  in  pre- 
ference to  the  other  creditors.  But  in  order  to  prove  an  inten- 
tion to  prefer,  it  appears  to  me  that  it  is  necessary  to  prove  that 
there  was  contemplation  of  insolvency,  for  I  do  not  see  how  a 
QUia  can  be  held  to  have  intended  to  prefer  one  creditor  before 
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his  other  creditors  unless  he  had  insolvency  in  contemplation  a^t 
the  time,  since  no  question  of  preference  can  arise  until  he  con- 
templates insolvency.  The  result  would  therefore  appear  to  be 
that,  though  the  wording  of  sec.  37  differs  from  that  of  the  cor- 
responding section  of  the  Cape  Ordinance,  it  nevertheless  is- 
necessary  under  our  Law,  as  under  the  Cape  Law,  to  prove  both 
contemplation  of  insolvency  and  an  intention  to  prefer.  In  this 
case,  however,  I  am  perfectly  satisfied  that  it  has  not  been  proved 
that  the  insolvent  intended  to  benefit  the  bank  in  preference  to 
his  other  creditors,  or  that  he  contemplated  insolvency  at  the 
time'of  the  transaction. 

CuBLEWis,  J. :  I  quite  agree  with  the  judgment  that  has  been 
given  for  the  defendant  bank.  Our  Lisolvency  Law  differs  some- 
.  what  from  the  Cape  Insolvency  Law.  According  to  the  Cape  Or-, 
dinance,  as  set  out  in  the  section  read  by  the  Chief  Justice,  the- 
state  of  mind  of  the  ictsolvent,  viz.,  that  he  contemplated  seques- 
tration, must  be  established  as  a  fact  The  wording  of  our  Law 
is  different ;  it  is  not  "  contemplating,"  but  "  could  expect "  seques- 
tration. It  reads  as  follows :  "  made  at  a  time  when  the  insolvent 
could  expect  the  sequestration  of  his  estate  with  the  intention  to 
benefit  such  creditor  in  preference  to  the  other  creditors."  What 
our  Law  requires  here  is  not  proof  of  the  actual  state  of  mind 
of  the  insolvent,  namely,  that  he  contemplated  insolvency  at  the 
time  the  transaction  was  entered  into,  but  proof  that,  from  his 
circumstances  at  the  time  of  the  transaction,  the  Court  might 
reasonably  infer  he  could  have  or  ought  to  have  expected  the 
sequestration  of  his  estate.  Though  our  Law  does  not  require 
that  the  actual  state  of  mind  of  "contemplation"  should  be 
proved,  yet  it  requires  proof  of  the  intention  to  prefer,  and  as 
was  held  by  the  late  High  Court  in  the  case  referred  to  by  Mr. 
Smut$  (Andereon'a  Trustee  v.  RandleB  Bros.  Jk  Hvdmm),  it  is  not 
sufficient  to  prove  that  the  natural  consequence  of  the  insolvent's 
action  was  that  his  creditor  was  preferred.^  Now  the  izisolvent 
in  this  case  could  not  have  intended  to  prefer  the  bank — in  other' 
words,  to  disturb  the  proper^  distribution  of  his  assets  under  the 
bankruptcy,  as  it  is  expressed  in  Thurbuim  v.  Stewai'd — unless 
be  had  contemplated  the  sequestration  of  his  estate ;  and  we  have 
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therefore,'  under  sec  37  of  ottr  Law,  to  find  practically  the  same 
as  the  Cape  Ordinance  requires,  viz.,  contemplation  of  sequestra- 
tion and  intention  to  prefer. 

Plaintiff's  Attorney:  /.  F.  de  Beer;  Defendant's  Attorneys: 
RooOi  &  Weaeels.  ^ 


REX  V.  ELVIN. 

1904.    May  16.    Innes,  C.J.,  and  Smith  and  Curlewis,  J.J. 

Practice, —  Remew. —  Forty-eighi  howr^  noiice, —  Sunda/y. —  Sec  i\  qf 
Prodamatunk  No.  21  q/*  1902. 

Where  the  forty-eight  hours'  notice  given  by  an  appellant  to  the  Crown 
in  terms  of  aec  41  of  Proclamation  Na  21  of  1902  was  objected  to 
as  insufBcienty  on  the  ground  that  the  period  of  the  notice  included 
a  Sunday,  Eddy  that  for  the  purposes  of  calculating  the  period  of 
such  notice  Sunday  should  be  regarded  as  an  ordinary  day.  Ob- 
jection accordingly  overruled 

This  was  an  argument  on  review  from  a  court  of  resident 
magistrate  under  sec.  41  of  Proclamation  No.  21  of  1002. 

Barber,  for  the  Crown :  I  object  to  the  case  being  heard  to- 
day, on  the  ground  that  proper  notice  has  not  been  giv^n.  In 
calculating  the  forty-eight  hours'  notice,  Sunday,  being  a  dies 
turn,  cannot  be  counted.  .The  Crown  only  received  notice  on 
Friday  afternoon,  the  13th  inst 

Rvbit,  for  the  accused,  was  not  called  on. 

Innes,  C.J. :  In  my  opinion  the  objection  taken  that  the  full 
notice  required  by  sec  41  has  not  been  given  in  this  case  is  not 
aoqnd.    The  Attomey-Qeneral  has  actually  received  forty-eight 
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hours'  notice ;  but  it  is  said  that  the  Sunday  which  intenrened, 
being  a  diea  nan,  should  be  excluded  in  calculating  the  period. . 
Mr.  Barber  produced  no  authority  for  the  proposition.  It  has 
always  been  the  practice,  to  abide  by  the  strict  letter  of  ihe  rule 
in  these  matters.  Where  the  law  requires  six  or  seven  or  eiglit 
days'  notice  to  the  defendant,  the  fact  that  Sunday  forma  one  of 
those  days  is  never  taken  into  account.  The  time  runs  auto- 
matically, and  I  take  it  the  same  principle  is  applicable  to  a 
notice  of  this  kind.  The  fact  that  the  period  of  forty-eight 
hours  included  a  Sunday  might  form  ground  for  an  application 
for  postponement ;  but  it  does  not  constitute  a  reason  for  taking 
the  objection  that  the  notice  was  insufficient.  The  objection 
must  be  overruled. 

Barber  thereupon  applied  for  a  postponement  until  the  after- 
noon of  the  same  day. 

The  C!ourt  granted  the  postponement  as  requested,  counsel 
for  the  accused  consenting. 

Accused's  Attorneys :  Ma^nntoeh  A  Kennerlty 
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1904.   April  4,  Solomon,  Wessels,  and  Cublewis,  J. J.   May  16, 
Iknes,  C.J.,  and  Smith  and  Curlewis,  J.J. 

Pound  laws, — Municipal  pound. — Animals  trespassing  rnUside  area  oj 
municipality. 

The  appeHant  sued  the  respondent  in  the  magistrate's  court  for  the  sum 
ol  £5,  being  damages  claimed  for  the  wrongful  impounding  in  tlie 
Boksburg  municipal  pound  of  the  appellant's  horse  in  respect  of  a 
trespass  outside  the  area  of  the  municipality.  The  pound  in  ques- 
tion had  been  established  by  the  Health  Board  of  Boksburg,  and 
subsequently  taken  over  by  the  municipality  of  that  place ;  it  was 
not  a  Government  pound.  Held^  reversing  the  decision  of  the 
magistrate,  that  an  animal  trespassing  in  a  place  outside  the 
municipal  area  could  not  be  legally  sent  to  a  purely  municipal 
pound ;  that  the  respondent  was  liable  to  the  appellant  in  dama- 
ges occasioned  by  his  wrongful  act ;  and  that  such  damages  were 
represented  by  the  amount  paid  to  the  pound-master  to  release  the 
hors& 

Appeal  from  a  decision  of  the  Aasistant  Reaident  Magistrate 
of  Boksburg. 

The  appellant  saed  in  the  court  below  for  the  sum  of  £5,  being 
damages  alleged  to  have  been  sustained  by  reason  of  the  wrongful 
impounding  of  his  horse  in  the  Boksburg  municipal  pound.  The 
evidence  showed  that  the  respondent  found  the  animal  trespassing 
beyond  the  area  of  the  municipality,  and  sent  it  to  the  above- 
mentioned  pound.  The  magistrate  gave  judgment  for  the  defend- 
ant with  costs,  stating  in  his  reasons  that  he  was  not  satisfied 
that  the  wording  of  the  pound  regulations  published  in  Govern- 
ment Notice  No.  330,  dated  17th  July,  1902,  clearly  limited  the 
use  of  the  pound  to  the  Boksburg  Health  Board  or  to  persons 
living  within  the  limits  of  its  jurisdiction.  Had  that  been  the 
intention  of  the  legislature,  he  said  it  would  have  taken  steps  to 
create  more  pounds  outside  municipal  areas.  He  held  that  the 
Pound  Law  (No.  2  of  1882)  was  still  in  force  as  regards  sec.  36, 
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which  stated  that  cattle  were  to  be  sent  to  the  nearest  pound. 
The  plaintiff  appealed. 

>  {jhregorowaki,  for  the  appellant 

Smvis,  for  the  respondent. 

At  the  first  hearing  the  Court  remitted  the  case  to  the 
magistrate  to  take  evidence  on  the  following  points: — 

(1)  Whether  Boksburg  was  a  Health  Board  or  a  municipality; 

(2)  Whether  the  pound  in  question  was  in  existence  before 

the  establishment  of  the  Health  Board ;  and 

(3)  If  not,  whether  it  was  established  by  the  Health  Board, 

the  municipality,  or  the  Government. 
The  further  evidence  taken  showed  that  Boksburg  was  pro- 
claimed a  Health  Board  area  on  the  30th  December,  1901,  by 
Qovemment  Notice  No.  7  of  1902.  It  was  formed  into  a  muni- 
cipality on  the  24th  September,  1903,  by  Proclamation  (Adm.) 
No.  43  of  1903.  A  Qovemment  pound  had  existed  before  the 
war,  and  there  was  no  evidence  that  it  had  been  deproclaimed. 
But  the  present  pound  was  constituted  and  its  premises  rebuilt 
by  the  Health  Board  in  August,  1902.  The  board  appointed  the 
*pound-master.  The  municipality  had  taken  the  pound  over  from 
the  board. 

Po^fea  (May  16):— 

Oregorowaki :  The  pound  is  a  purely  municipal  one,  and  there- 
fore an  animal  trespassing -beyond  the  bounds  of  the  municipality 
cannot  legally  be  impounded  there. 

Smuts :  I  admit  that,  if  the  pound  is  purely  municipal,  the 
impounding  was  illegal.  But  the  question  is  whether  it  has 
ceased  to  be  a  Government  pound.  It  was  under  the  control  of 
the  Qovemment  before  the  war,  and  there  is  no  evidence  to  show 
that  it  was  ever  deproclaimed.  There  may  be  some  arrangement 
according  to  which  it  is  used  as  a  Qovemment  pound  as  well. 

OregoTOwdei,  in  reply. 

Innes,  C J. :  The  ^[>pellant  sued  in  the  court  below  for  £S 
damages  in  respect  of  an.  alleged  wrongful  impounding  of  his 
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horaeL    The  horse  had  trespassed  on  property  outside  the  muni- 
i         dpal  area  of  Boksburg,  and  it  was  sent  to  a  pound  within  that 
area.    The  appeUant  contends  that  the  impounding  was  wrongf  ul» 
and  the  Court  has  to  decide  whether  it  was  so  or  not. 

Mr.  Smuts  argued  that  this  pound,  though  within  the  muni- 
dpaliiy,  is  really  a  Qovemment  pound,  and  that  the  respondent 
acted  rightly,  because  the  pound  was  one  established  under  Law 
No.  2  of  1882.     From  the  evidence,  which  is  not  so  clear  as  one 
would  wish,  it  appears  that  this  pound  was  a  Qovemment  pound 
'         before  the  war,  and  I  think  it  is  clear  that  it  was  used  as  a 
I         (government  pound  during  the  war.     The  statute  contains  no 
provision  for  deproclaiming  a  pound ;  but  inasmuch  as  it  pro- 
vides that  no  pound  shall  be  used  as  such  for  more  than  two 
years,  it  evidently  contemplated  the  discontinuance  of  a  Qovem- 
ment pound.    I  think  the  evidence  shows  that  this  pound  did 
I         cease  to  exist  as  a  Qovemment  pound.    At  any.  rate  there  was 
no  Government  pound-master  appointed  after  the  war.    The  per- 
son who  occupied  the  position  was  appointed  by  the  municipality ; 
I         and  a  Government  pound  without  a  pound-master  appointed  by 
I         the  Government  would  be  of  no  practical  utility. 

The  pound  as  it  now  exists  appears  to  have  been  established 
!  by  the  Health  Board  of  Boksburg  at  the  instance  of  the  Qovem- 
ment In  my  opinion  the  Health  Board  had  no  power  to  act  as 
it  did.  The  Proclamation  of  1901  gives  Health  Boards  no  right 
i  to  establish  pounds.  Into  the  shoes  of  the  Health  Boapd  came 
the  present  municipality  of  Boksburg.  It  is  not  clear  that  the 
municipality  took  proper  steps  to  regularise  the  irregular  pound 
regulations  which  had  been  framed  by  the  Health  Board.  As- 
Boming  that  it  did,  the  pound  would  then  be  a  proper  municipal 
pound.  But  it  was  not  possible,  while  it  was  only  a  pound  of 
that  kind,  for  a  person  outside  the  limits  of  the  municipality 
rightly  to  send  impounded  cattle  there.  I  think  it  would  be  a 
very  proper  thing  that  a  poimd  of  this  nature  should  be  consti- 
tuted both  a  municipal  pound  and  a  Government  pound,  and 
thereby  be  available  for  persons  outside  as  well  as  indide  the 
nnmidpil  area.  The  pound-master  might  act  in  a  dual  capacity, 
and  if  necessary  keep  a  double  set  of  books.  But  that  does  not 
i  mpMT  to  have  been  the  position  in  this  instance.    The  respond- 
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ent,  therefore,  ought  not  to  have  sent  the  horse  to  thiB  pound, 
but  to  some  other  one ;  and  I  am  afraid  that  this  case,  which  is 
a  test  one,  must  be  decided  against  him.  The  appeal  will  be 
allowed  and  the  judgment  altered  into  one  for  the  plaintiff 
for  278.,  with  costs  in  this  C!ourt  and  in  the  court  below.  I 
think  it  is  a  very  hard  result  for  Ryan.  The  test  case  might 
have  been  brought  against  the  pound-master;  but  I  cannot 
say  that  it  was  improperly  brought  against  Ryan,  and  we  can 
only  give  effect  to  the  law. 

Smith,  J. :  It  seems  to  me,  if  it  is  admitted  that  cattle  outside 
the  municipal  area  cannot  legally  be  impounded  in  the  municipal 
pound,  the  only  way  the  respondent  can  succeed  is  by  showing 
that  thifi  is  a  Government  pound.  The  evidence  to  my  mind  is 
clear  that  this  was  not  a  Government  pound,  but  was«  pound 
which  was  established  by  the  Health  Board.  That,  no  doubt, 
was  illegal ;  but  the  illegality,  so  far  as  the  present  municipality 
is  concerned,  no  longer  exists,  and  if  it  was  a  proper  municipal 
pound  it  does  not  help  the  respondent  in  any  way.  He  unfor- 
tunately sent  this  horse  to  a  place  to  which  he  had  no  right  to 
send  it,  and  consequently  the  appellant  has  suffered  damage,  and 
we  must  give  him  the  amount  of  the  damage  he  has  sustained, 
which  we  think  in  this  case  is  278. 

CuRLEWis,  J.,  concurred. 

Appellant's  Attorney :  C.  F,  Beyers  ;  Respondent  s  Attorney : 
J.  H.  L.  Findlay. 
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REX  V.   ROSENBERG. 
1904.    May  16.    Mason,  J. 

Criminal  proeedure. — InsolvenL — Accepting  frauduUfU  alienaiion  Jirom 
ifUolverU^—Sec.  151  of  Law  No.  13  o/*  1896. 

The  aoeoaed  was  charged  with  contravening  sec.  151  of  Law  No.  13  of 
1895,  in  that  he  wrongfully  and  unlawfully  accepted  from  a  certain 
insolvent  alienation  of  all  the  latter's  aaeeta,  well  knowing  that  the 
said  alienation  was  fraudulently  made  by  the  insolvent  with  intent 
tiiereby  to  prejudice  the  rights  of  his  creditors.  The  alienation 
took  place  before  the  insolvent's  estate  had  been  sequestrated.  Ex- 
ception was  taken  to  the  indictment  that  it  disclosed  no  offimce, 
on  the  ground  that  the  word  insolvent  in  sec  151  of  the  Insolvency 
Law  meant  a  person  whose  estate  had  been  sequestrated  at  the 
time  of  the  alienation,  and  not  one  who  was  subsequently  adjudi- 
cated insolvent.  Held,  tliat  the  section  must  be  construed  to  mean 
an  alienation  made  by  an  insolvent  previous  to  the  sequestration  of 
his  estate,  and  the  exception  was  therefore  dismissed. 

I  Argument  on  an  exception  taken  to  an  indictment  which 

charged  the  accused  with  the  crime  of  contravening  sec.  151  of 
Law  No.  13  of  1895,  in  that  on  the  12th  October,  1903,  he  had 

I  wrongfully  and  unlawfully  accepted  from  Samuel  Patashnik,  an 

insolvent,  alienation  of  all  his  assets,  well  knowing  that  the  said 
alienation  was  fraudulently  made  by  the  said  Samuel  Patashnik 
with  intent  thereby  to  prejudice  the  rights  of  his  creditors.  The 
Crown  admitted  that  the  alienation  had  taken  place  prior  to  the 
sequestration  of  Patashnik's  estate,  the  date  of  which  was  the 
20th  October.  C!ounsel  for  the  accused  excepted  to  the  indict- 
ment on  the  ground  that  an  alienation  made  before  sequestration 
was  no  crime  under  sec.  151  of  the  Insolvency  Law. 

WHliamBon,  for  the  accused:   Sec  151  contemplates  only 

alienation,  mortgage,  or  pledge  made  after  sequestration;  the 

I  language  used  shows  this  clearly.    If  the  intention  had  been  to 

include  an  alienation  made  before  the  order  of-  sequestration,  the 

l^slature  would  specifically  have  said  so,  as  indeied  it  has  done 
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in  regard  to  another  question  in  sec.  146  (a)  of  the  Insolvency 
Law. 

Barber,  for  the  Crown :  Accepting  an  alienation  made  before 
sequestration  is  a  crime.  The  section  refers  to  a  mortgage  as 
well,  and  after  sequestration  it  is  impossible  for  an  insolvent  to 
mortgage  any  part  of  his  estate. 

Williamson,  in  reply. 

Mason,  J.:  The  question  I  have  to  decide  is  whether  an 
alienation  made  prior  to  insolvency  comes  within  sec  151, 
because  that  is  the  charge  against  the  prisoner,  namely,  that  he  . 
accepted  an  alienation  in  contravention  of  sec  151,  and  it  is 
admitted  by  .the  Crown  that  that  alienation  was  prior  to  the 
insolvency. 

The  construction  of  the  Insolvency  Law  is  this :  it  only  comen 
into  operation  when  a  man  has  been  made  insolvent ;  that  is,  it 
does  not  affect  any  person  ultimately  until  there  has  been  an 
insolvency.  The  whole  construction  of  the  Law  is  that  it  only 
deals  with  a  person  whose  estate  is  ultimately  sequestrated,  and 
that  person  is  referred  to  throughout  the  Law  as  the  insolvent ; 
the  reference  is  to  him  at  the  period  prior  to  the  sequestration  as 
well  as  subsequent  to  the  sequestration.  I  do  not  think  there 
can  be  any  doubt,  referring  to  all  these  numerous  sections,  that 
that  is  the  general  meaning  of  the  word  "  insolvent "  in  this 
Law. 

The  question  is  whether  I  have  to  exclude  that  meaning  in 
sec  151,  and  I  have  come  to  the  conclusion — though  I  cannot 
deny  that  Mr.  William9on*8  argument  has  some  weight — that  I 
should  be  doing  violence  to  the  general  construjction  of  the  Law 
if  I  were  to  hold  that  in  this  one  particular  section  the  word 
"  insolvent "  only  referred  to  acts  done  by  the  person  or  with 
reference  to  that  person  after  the  sequestration.  Moreover,  the 
Law  is  quite  clear  that  an  insolvent,  prior  to  the  confirmation  of 
his  account,  the  final  distribution  of  his  estate,  and  the  discharge 
of  the  trustee,  is  absolutely  incapacitated  from  making  any 
alienation  whatsoever ;  and  that  being  so,  one  would  take  it  as 
natural  that  this  section,  which  refers  to  an  alienation  by  the 
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insolvent,  would  not  refer  to  an  alienation  which  he  had  no 
power  at  all  to  make  and  which  is  roid  in  law,  but  to  an 
alienation  which  would  be  valid  if  there  had  not  been  an  insol- 
vency. It  is  quite  true  that  in  sec  146  there  is  a  reference  to  an 
alienation  after  sequestration,  and  therefore  that  argument  is  not 
conclusive;  but  I  come  to  the  conclusion  that,  taking  the 
Insolvency  Law  as  a  whole,  its  wording  is  intended  to  be  used 
as  referring  to  that  person  whose  estate  is  sequestrated  and 
brought  within  the  provisions  of  the  Law,  and  that  I  am  not 
entitled  under  this  particular  section  to  exclude  those  transactions 
which  took  place  prior  to  the  in8olvBn<y.  I  think,  however,  it  is 
a  question  which  is  fairly  open  to  argument,  and  if  the  verdict  is 
given  against  the  prisoner  I  shall  treat  the  point  as  reserved  for 
ailment  before  the  full  C!ourt 

(The  case  was  then  heard  on  the  indictment  and  the  jury 
returned  a  verdict  of  "  Not  guilty/') 

Attorneys  for  the  accused :  Berrangd  &  Bvdler, 
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MEYER,  LTD.,  v.  CIVIL  COMMISSIONER. 

1904.    May  17,  20.    Solomon,  J. 

Lioefice. — GenercU  dealer, — Military  cotUract, — Law  Ifo.  17  of  1899, 
see.  7. 

The  applicant  company  applied  for  a  general  dealer's  licence  under 
sec.  7  of  Law  No.  17  of  1899.  The  company  was  formed  in 
September,  1902,  for  the  purpose,  amongst  others,  of  undertaking 
certain  contracts  for  the  supply  of  goods  to  the  military,  the  cur- 
rency of  the  said  contracts  extending  to  the  31st  March,  1904. 
Up  to  July,  1903,  the  applicants'  business  was  confined  to  the 
execution  of  the  contracts ;  in  that  month  they  began  business  as 
general  merchants.  In  tendering  the  licence-moneys  payable  by 
general  dealers  they  maintained  that  in  calculating  the  amount 
the  sales  relating  to  the  military  contracts  should  be  excluded ; 
the  civil  commissioner  refused  to  issue  the  licence  unless  such  sales 
were  included  in  the  calculation.  Held,  that  the  sales  under  the 
military  contracts  were  part  of  the  business  of  the  applicants  as 
general  dealers,  and  should  therefoi-e  be  taken  into  account  in 
calculating  the  amount  of  licence-money  payable  by  the  applicant 
company. 

Application  to  compel  the  respondent  to  issue  to  the  applicants 
a  general  dealers'  licence. 

.  From  the  petition  it  appeared  that  the  applicants,  a  company 
registered  in  the  Transvaal  and  carrying  on  business  in  Pretoria 
and  elsewhere  as  imperial  military  contractors,  in  September, 
1902,  obtained  a  contract  for  the  supply  of  forage  and  groceries 
to  the  troops  in  the  Transvaal.  The  said  contract  terminated  on 
the  30th  September,  1903,  on  which  date  it  was  renewed  till  the 
31st  March,  1904.  The  applicants  applied  to  the  civil  commis- 
sioner for  a  general  trading  licence  for  the  year  1904,  and  ten- 
dered the  sum  of  £48,  15s.  as  licence-money,  and,  in  estimating 
the  turnover  on  which  the  amount  had  to  be  calculated,  did  not 
take  into  account  the  business  done  under  the  military  contracts. 
The  civil  commissioner  refused  to  issue  the  licence  unless  such 
contracts  were  taken  into  consideration. 
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Gregon^ofivski  (with  hiiu  TriHia7iW(Wi),  for  the  applicaDts :  The 
applicants  are  not  liable  to  pay  licence  as  military  contractors ; 

I  the  Law  only  applies  to  people  who. trade  with  the  public.     If 

the  applicants  had  not  subsequently  opened  a  general  business 

I  they  would  never  have  been  called  on  to  pay  licence  on  the 

^  contracts. 

Matthetvs,  for  the  respondent :  Sales  to  the  military  are  on 
I  the  same  footing  with  sales  to  the  public    It  is  all  one  business. 

I  Gregorowski,  in  reply :  The  military  work  is  quite  distinct 

I  from  the  general  dealers'  business. 

The  Court  ordered  the  application  to  stand  over  for  further 
information  stating  when  the  company  was  incorporated  and 
commenced  business  in  the  Transvaal,  whether  it  had  at  that 
time  any  other  business  in  the  Transvaal  besides  the  military 
contract,  and  how  the  goods  were  supplied  to  the  military  from 
Pretoria,  from  the  premises  where  the  general  dealers'  business 
was  carried  on  or  not. 

From  the  f ui*tlier  affidavits  filed  it  appeared  tliat  the  company 
was  formed  for  the  purpose  of  carrying  out  the  military  contract, 
and  was  registered  on  the  30th  September,  1902.  The  civil  busi- 
ness was  begun  in  July,  1903,  and  between  these  dates  the  com- 
pany had  no  other  business  in  the  Transvaal  besides  the  military 
contract  and  Kirk's  Bazaar,  which  latter  was  carried  on  under  a 
separate  licence. 

Posteti  (May  20)  :— 

Gregcrowdd :  The  civil  and  military  business,  though  carried 
on  in  the  same  building,  are  kept  distinct.  Tliere  are  separate 
Btaffii  and  offices. 

Mattliews:  In  reality  all  the  sales  take  place  on  the  same 
preuiiises. 

Gregori/wski,  in  reply. 

S()U)MON,  J. :  The  question  raised  in  tliis  case  is  not  free  from 
difficulty.  It  appears  that  the  petitioners  are  a  limited  liability 
company  registered  in  this  colony  in  September,  1902.     Amon«; 
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rsciqsciq 

the  objects  of  the  association  of  the  company  is  the  carrying  on 
of  business  as  merchants  in  this  country.  It  appears  that  in 
September,  1902,  they  became  contractors  for  the  supply  of  forage 
and  groceries  to  the  Imperial  military  authorities  at  IVetoria  and 
elsewhere,  and  thereafter,  in  July,  1903,  they  took  out  a  licence 
to  carry  on  business  as  general  dealers  in  Eoch  and  Mar^  Streets, 
Pretoria.  In  taking  out  the  licence  they,  in  accordance  with  the 
provisions  of  Law  No.  17  of  1899,  paid  in  the  first  instance  at 
the  rate  of  £7,  10&,  which  is  the  lowest  amount  for  a  licence 
under  sec.  7  of  that  Law,  the  amount  actually  paid  for  the  half 
year  being  £3, 15s.  According  to  the  provisions  of  sec  9  of  the 
Law  it  is  provided  that  a  person  carrying  on  business  tmder  such 
licence  shall  supplement  the  amount  payable  for  that  licence  in 
accordance  with  the  sales  which  have  taken  place  during  the 
year,  the  amount  of  the  licences  varying  in  accordance  with  the 
sales  of  the  business  for  the  year. 

At  the  end  of  1903  the  applicants  applied  for  a  licence  as  | 

general  dealers  for  the  year  1904.  In  that  application  they  make 
a  declaration  of  their  sales  for  the  previous  six  months,  amount- 
ing, according  to  the  statement  which  they  have  put  in,  to  the 
sum  of  £14,000,  and  they  tender  as  a  supplementary  payment  on 
the  licence  for  1903  the  sum  of  £13,  15a. — that  is,  on  the  basis 
that  the  sales  for  the  year  amounted  to  £28,000. .  They  also 
apply  for  a  licence  for  1904  on  the  same  basis,  and  they  tender 
the  sum  of  £35,  which  is  the  amount  of  licence  which  would  be 
payable  for  the  year  if  the  sales  amounted  to  £28,000.  The 
civil  commissioner  has  refused  to  issue  a  licence  for  1904,  or  to 
accept  this  amount  of  £13, 15s,  which  is  tendered  as  supplementary 
to  the  payment  of  £3,  15b,  for  the  licence  for  1903,  and  claims 
that  the  amount  which  has  been  tendered  is  not  sufficient,  and 
that  consequently  he  is  not  justified  in  issuing  a  licence  for  the 
year  1904. 

The  whole  question  between  the  parties  is  whether  the  sales 
which  were  made  by  the  applicant  company  to  the  military 
authorities  under  the  contract  which  thdy  made  in  September, 
1902,  for  the  supply  of  forage  and  groceries,  should  be  included  in 
their  declaration  as  sales  for  the  year  under  their  general  dealers' 
licence.      If  those  sales  ought  to  be  included,  then  it  is  quite 
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clear  that  the  amount  which  has  been  tendered  is  not  sufficient 
On  the  other  hand,  if  the  sales  ought  not  to  be  included,  then 
the  amount  is  sufficient,  and  the  civil  commissioner  ought  to 
have  issued  the  licence  which  was  applied  for  by  the  applicants. 
And  when  I  speak  of  sales  to  the  military  under  the  contract  of 
September,  1902, 1  refer,  of  course,  only  to  the  sales  which  took 
place  in  Pretoria.  They  were  military  contractors  in  other  parts 
o(  the  Transvaal  and  elsewhere,  I  believe ;  but  the  only  question 
is  as  to  whether  the  sales  which  took  place  in  Pretoria  under  this 
contract  with  the  military  authorities  should  be  included  in  their 
declaration  of  ^es. 

That  question,  as  I  have  said,  is  not  free  from  difficulty.  I 
think  that  there  can  be  no  doubt  that  in  ordinary  circumstances, 
when  a  merchant  is  carrying  on  business  in  Pretoria,  and  makes 
A  contract  to  supply  any  public  institution  or  any  individual 
with  goods  or  merchandise,  on  special  terms  which  are  set  out  in 
the  contract,  such  sales  ought  clearly  to  be  included  in  the  sales 
of  the  business  of  such  merchant.  After  all,  such  a  contract 
only  gives  him  another  customer  with  whom  he  deals  on  special 
^^cnns,  and  any  sales  made  to  such  customer  would  naturally 
form  portion  of  his  business  as  a  merchant.  For  instance,  take 
the  very  ordinary  case  of  a  contract  to  supply  a  gaol  or  a  hospital 
or  a  similar  institution.  Any  merchant  who  entered  into  a  con- 
tract to  supply  such  a  gaol  or  hospital  would  in  the  ordinary 
course,  I  take  it,  be  carrying  on  his  business  as  a  general  dealer 
with  such  customer,  and  would  have  to  bring  the  sales  to  such 
customer  within  the  declaration  which  he  made  as  to  the  amount 
of  the  sales  of  his  business  for  that  year.  Of  course,  the  same 
^e  would  apply  no  matter  whether  the  merchant  was  an  indivi- 
dual, or  whether  it  was  a  company  carrying  on  business  in  this 
colony  as  merchants  or  general  dealers.  If,  therefore,  in  this 
^^  this  company  had  carried  on  business  as  general  dealers 
*^fore  September,  1902 ;  if  they  had  taken  out  their  licence  before 
that  date,  and  subsequently  to  that  had  acquired  a  military  con- 
tractr— I  tate  it  there  is  no  reason  why  the  sales  made  to  tho. 
niilitaty  under  that  contract  should  not  be  included  under  the 
^ea  of  their  business  as  general  dealers.  The  question  is, 
^^  it  make  any  difference   that  they  obtain   the   contract 
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first  and  afterwards  take  oat  a  licence  as  general  dealers  in 
Pretoria  ? 

Now  I  do  not  think  it  is  desirable  to  express  any  opinion 
upon  the  point  as  to  whether  before  they  took  out  a  licence  as 
genfsral  dealers  it  was  necessary  for  them  or  not  to  have  taken 
out  a  licence  under  sec  7  to  cover  their  sales  to  the  military 
authoritiea  That  section  refers  to  "  dealers,  storekeepers,  apothe- 
caries, or  companies  carrying  on  any  trade  "business  " — I  suppose 
it  means  any  mercantile  business — *'  in  this  State."  There  is  no 
application  before  me  now  on  which  I  have  to  decide  whether,  ^ 

before  July,  1903,  when  their  transactions  were  limited  to  sales  i 

under  their  contract  with  the  military,  there  was  any  necessity  | 

for  them  to  take  out  a  licence.     But  the  question  is  whether  i 

after  they  took  out  the  general  dealers'  licence  these  sales  to  the  ; 

military  should  not  be  included  in  their  business  as  general  ^ 

dealers.    Now,  as  I  have  already  said,  if  they  had  taken  out  \ 

their  general  dealers'  licence  and  had  carried  on  business  before  | 

September,  1902, 1  think  I  should  have  had  no  diiEculty  in  the  f 

matter.     Does  it  then  make  any  substantial  difference  that  the  j 

licence  was  taken  out  after  and  not  before  September,  1902  f  j 

Supposing,  for  instance,  that  this  general  dealers'  licence  had 
been  taken  out  immediately,  say  a  few  days,  after  the  contract 
with  the  military,  is  it  to  be  said  that  by  virtue  of  that  fact  the 
sales  to  the  military  authorities  should  be  excluded  from  their 
sales  as  merchants  carrying  on  business  in  Pretoria  ?  I  think 
it  would  lead  to  somewhat  surprising  results  if  I  were  forced 
to  come  to  any  such  conclusion,  and  on  principle  it  is  diflScult  to 
see  how  the  two  cases  can  be  distinguished. 

Looking  then  at  all  the  circumstances  of  the  case,  I  think  that 
primd  facie  the  sales  to  the  military  should  be  regarded  simply 
as  sales  to  one  of  their  customers ;  they  have  a  number  of  cus- 
tomers with  whom  they  deal,  and  the  military  are  amongst  those 
customers,  and  the  sales  to  them  ought  to  be  included  in  the 
returns  which  they  make  of  their  business  as  general  dealers. 
It  is  said  that  the  two  businesses  are  entirely  separate  and  dis- 
tinct, that  the  business  of  general  dealers  is  quite  subsidiary  to 
that  of  military  contractors,  and  that  they  ought  to  be  kept 
separate  when  a  declaration  is  to  be  made  with  regard  to  the 
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sales  of  their  business  as  general  dealers.  It  appears,  however, 
that  the  two  businesses  are  carried  on  in  the  same  place,  and  that 
the  goods  to  the  military  and  to  the  general  public  aife  supplied 
from  the  same  building.  It  is  said  that  separate  books  are  kept ; 
bat  I  have  no  doubt  that  that  is  a  convenient  mode  of  dealing  in 
such  cases.  If  a  contract  is  entered  into  by  a  merchant  with  the 
authorities  of  a  gaol  or  a  hospital,  to  supply  them  with  goods  on 
a  large  scale,  it  might  be  convenient  that  separate  books  should 
be  kept  of  the  dealings  with  such  public  institutions;  but  the 
mere  fact  tliat  separate  books  are  kept  would  not  satisfy  me 
that  that  is  not  a  portion  of  the  business  which  is  carried  on  by 
sach  merchant 

In  the  course  of  the  case  I  had  occasion  to  observe  that  there 
had  been  some  difficulty  in  arriving  at  the  facts  of  the  case.  But 
with  the  affidavits  now  before  me,  although  I  am  bound  to  say 
there  is  some  difficulty  in  the  matter,  the  conclusion  to  which  I 
come  on  the  whole  is  that  this  business  with  the  military  authori- 
ties is  only  a  portion  of  the  business  carried  on  by  the  applicants 
as  general  dealers;  that  such  sales  to  the  military  authorities 
ooght  to  be  included  in  the  declaration  which  they  have  made  as 
to  the  amount  of  their  sales  for  the  year ;  that  consequently  the 
civil  commissioner  was  justified  in  the  attitude  which  he  took  up ; 
and  that  the  application  now  made  for  a  licence  should  be  dis- 
missed   There  will  be  no  order  as  to  costs. 

Applicants''  Attorneys:  Litrt'iion  tt  Nixaii;  Respondent's 
Attorney :  J.  H.  L  FhidJUiy. 
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PHILLIPS  AND  PHILLIPS  v.  TRUSTEES  OF 
THE  TRANSPORTABLE  BUILDING  COM- 
PANY,   LTD. 

1904.    May  30.    Innes,  C.J.,  and  Solomon  and  Smith,  J. J. 

Company, — Liquidation, — Insolvency  Law  not  applicable, — Law  No,  1 
0/1894. 

A  company  cannot  be  seqaestrated  under  the  Insolvency  Law  (Na  13 
of  1895). 

The  T  company  was  registered  in  England  and  carried  on  business  in 
the  Transvaal,  though  it  was  not  registered  here.  The  applicants, 
who  were  debenture-holders,  had  brought  an  action  in  England 
for  the  realisation  of  their  securities,  and  the  High  Court  in  that 
country  had  appointed  an  official  receiver.  Thereafter  certain 
creditors  in  this  colony  applied  to  the  Witwatersrand  High  Court 
for  an  order  placing  the  company  in  liquidation  under  Law  No.  1 
of  1894,  the  company  consenting  to  the  proceedings ;  but  as  it  did 
not  appear  that  the  company  consisted  or  had  ever  consisted  of 
twenty-five  members^  no  liquidation  order  was  granted.  The  prayer 
of  the  petition  was,  however,  amended,  and  the  Courtr  made  an 
order  for  the  sequestration  of  the  company's  entate  under  the  In- 
solvency Law.  Subsequent  to  this  order  it  was  placed  in  liquida- 
tion in  Ikigland.  At  the  second  meeting  of  creditors  under  the 
Transvaal  sequestration  certain  proofs  of  debt  submitted  by  the 
applicants  were  rejected  by  the  presiding  officer,  and  the  respond- 
ents were  thereafter  elected  as  joint  trustees  at  the  same  meeting. 
The  applicants  now  appealed  from  the  decision  under  sec.  59  of 
Law  No.  13  of  1895,  and  asked  the  Court  to  declare  that  the 
proofs  of  debt  should  be  admitted,  and  to  set  aside  the  election  of 
trustees  and  order  a  fresh  election  to  bo  held.  At  the  hearing  tlie 
Court  raised  the  preliminary  question  whether  a  company  could  be 
sequestrated  under  the  Insolvency  Law,  and  the  point  was  there- 
upon- argued.  Heldy  that  that  Law  was  not  applicable  to  the 
liquidation  ct  a  company,  that  the  Court  consequently  could  not 
recognise  the  order  of  the  Witwatersrand  High  Courts  and  could 
not  entertain  the  present  application.  No  order  was  made  on  the 
petition  and  no  order  as  to  costH. 

This  wae  aa  application  in  the  form  of  an«appeal  against  the 
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ruling  of  tlie  officer  presiding  at  the  second  meeting  of  creditors 
in  the  insolvent. estate  of  the  British  and  Colonial  Transformable 
and  Transportable  Building  C!o.,  Ltd,  under  sees.  59  and  74  of 
the  Insolvency  Law  (No.  13  of  1895). 

The  company  in  question  was  duly  incorporated  as  a  regis- 
tered company  in  England  in  May,  1903,  and  since  that  date 
it  traded  and  acquired  assets  in  the  Transvaal,  but  was  never 
registered  here.  The  applicants,  who  were  debenture-holders, 
brought  «  debenture-holder's  action  against  the  company  in 
England,  and  in  December,  1903,  the  High  Court  of  Juiitice  in 
that  country  appointed  an  official  receiver.  On  the  7th  April, 
19M,  certain  creditors  in  the  Transvaal  applied  to  the  Witwaters- 
rand  High  Court  for  the  compulsory  liquidation  of  the  company 
under  Law  No.  1  of  1894 ;  but  as  they  were  unable  to  state  that  it 
consisted  of  twenty-five  shareholders,  the  Court  refused  to  treat 
it  as  a  company  under  the  winding-up  Act,  but  made  an  order 
for  the  sequestration  and  the  administration  of  its  estate  under 
the  Insolvency  Law.  Subsequent  to  this  order  the  company  was 
placed  in  liquidation  in  England  Thereafter  on  the  10th  May, 
1904,  the  second  meeting  of  creditors  under  the  Transvaal  seques- 
tration was  held,  and  the  applicants  tendered  proofs  of  debt  to 
the  extent  of  £17,000,  all  of  which  were  rejected  by  the  presiding 
officer.  At  the  said  meeting  the  respondents  were  elected  joint 
trustees  of  the  company's  estate.  The  applicants  now  appealed 
against  the  ruling' of  the  presiding  officer,  and  filed  a  petition,  to 
which  that  officer  and  the  two  trustees  were  made  respondents, 
asking  the  Court  to  adjudge  finally  by  virtue  of  sec  59  of  Law 
Na  13  of  1895  that  their  claims  should  be  admitted  in  fuU,  and 
to  set  aside  the  election  of  trustees  and  order  a  fresh  election 
in  temv9  of  sec.  74  of  the  same  law.  In  the  first  instance  the 
application  oame  before  Solokon,  J.,  in  Chambers,  when  the 
respondents  asked  for  a  postponement  In  granting  the  post- 
ponement the  learned  judge  intimated  that  it  would  be  well  for 
the  parties  to  consider  the  question  as  to  whether  a  company 
could  be  placed  in  sequestration  under  the  Insolvency  Law ;  and 
be  expressed  the.opinion  that  in  view  of  the  importance  of  the 
matter  it  would-be  desirable  to  refer  the 'application  to  the  full 
Comt^  which  l^  eonaent  of  parties  was  adwrdihgly  done.    At 
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the  hearing  the  Court  asked  couusel  to  argue  the  point  raised  as 
aforesaid  before  dealing  with  the  merits  of  the  application. 

Leonaixl,  K.C.  (with  hiui  Barry),  for  the  applicants,  intimated 
that  counsel  for  the  respondents  were  prepared  to  place  authori- 
ties before  the  Court 

C.  G,  Ward  (with  him  Timdall),  for  the  respondents :  This  is 
a  foreign  company,  but  the  authorities  are  clear  that  it  can  be 
wound  up  where  it  carries  on  business;  see  lindley  on  Com- 
paniea,  vol.  2,  app.  1,  p.  1224;  In  re  ArUtla  Hermunoa  (24 
Q.B.D.  640);  In  re  F<xrth  Marine  Insurance  Co.  (9  Beav.  469X 
As  we  do  not  know  that  there  are  twenty-five  shareholder, 
Law  No.  1  of  1894  is  not  applicable.  There  must  be  some  way 
of  winding  up  the  company,  and  the  only  course  remaining  is  to 
proceed  under  the  Insolvency  Law.  There  is  nothing  in  the 
general  scope  of  that  Law  to  prevent  its  being  applied  in  the 
sequestration  of  a  company  like  the  present  one.  The  object  of 
the  Insolvency  Law  is  to  provide  for  the  distribution  of  the 
estate,  and  to  place  some  one  in  charge  of  it.  The  object  of 
winding  up  a  company  is  really  the  same.  There  is  no  special 
prohibition  in  Law  No.  13  of  1895  against  such  a  course  of  pro- 
cedure. Sec.  7  speaks  of  placing  the  estate  of  any  **'  person " 
under  sequestration.  The  company  is  a  person.  If  not,  then 
sec.  17  applies,  which  provides  for  the  sequestration  of  a  partner- 
ship. A  foreign  company  not  incorporated  here  is  nothing  else 
than  a  partnership.  By  the  comity  of  nations  our  courts  will  in 
certain  respects  treat  it  as  a  corporate  body,  but  essentially  it  is 
a  partnership ;  see  judgment  of  Giffard,  L.J.,  in  In  re  GeneraL 
Company  for  Promotion  of  Land  Credit  (5  Ch.  App.  Cas.  377) ; 
In  re  BoUon  Benefit  Loan  Society  (12  Ch.  D.  679).  Even  if 
there  has  been  a  winding-up  order  in  England,  that  does  not 
prevent  liquidation  in  the  Transvaal.  A  winding-up  order  is  not 
a  judgment  in  rem;  see  In  re  Bowling  and  Welby's  Contract 
([1895]  1  Ch.  D.  663). 

Leonard,  K.C,  in  reply :  Reading  the  Insolvency  Ijaw,  it  can 
only  apply  to  a  person.  When  it  provides  (or  the  sequestration 
of  a  partnership  it  does  not  regard  a  partuership  a9  ^n  entity 
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apart  from  its  members.  The  best  course  in  the  present  case  is 
that  the  English  liquidation  should  proceed.  I  agree  that  the 
Court  has  jurisdiction  to  wind  up  a  company  carrying  on  busi- 
ness in  this  country,  even  though  it  be  not  incorporated  here. 

Iknes,  C. J.,  after  reviewing  the  facts,  said  that  before  going 
into  the  merits  of  the  case  it  was  necessary  for  the  Court  to 
decide  the  important  question  whether  a  company  could  be 
sequestrated  under  the  Insolvency  Law.     It  was  common  cause 
that  the  mere  consent  of  parties  could  not  bring  the  matter 
within  the  scope  of  the  statute;  and  if  the  Insolvency  Law  did 
not  itself  sanction  the  course  which  had  been  followed  by  the 
High  Court  in  granting  the  order  placing  the  company  under 
sequestration,  then  the  Court  could  not  take  c<^isance  of  that 
order,  and  would  be  unable  to  entertain  the  present  application. 
As  DO  appeal  had  been  instituted  against  the  order  of  the  High 
Court,  the  Court  could  not  in  these  proceedings  set  it  aside  ;  but 
if  it  considered  that  the  order  had  been  wrongly  made,  the  Court 
should  refuse  to  recognise  it     Upon  considering  the  question,  he 
had  come  to  the  conclusion  that  the  Insolvency  Law  could  not  be 
applied  for  the  purpose  of  winding  up  a  company.     Looking  at 
the  scope  of  that  Law  and  of  Law  No.  1  of  1894,  which  dealt 
with  the  liquidation  of  companies,  it  was  clear  that  the  scope 
of  the  two  Laws  was  quite  different    The  latter  contemplated 
not  only  the  distribution  of  the  company's  assets,  but  the  put- 
ting an  end  to  its  existence  ;  while  tlie  object  of  the  former  was 
to  distribute  the  insolvent's  estate,  and  then  to  rehabilitate  him. 
When  the  Insolvency  Law  used  the  word  "person"  it  did  nqt 
mean  a  persona  in  the  sense  of  a  legal  entity,  but  an  individual. 
This  appeared  from  many  of  the  sections.     It  was  true  that 
a  partnership  could  be  sequestrated  under  that  Law.     But  a 
partnership  was  not  a  pernona  di^tinct  from  the  individuals 
who  composed  it;  whereas  a  company,  even  though  not  in- 
corporated in  the  Transvaal,  had  a  persaiia  apart  from  its  mem- 
hers.    It  had  been  stated  from  the  Bar  that  before  the  passing 
of  Law  No.  I  of  1894  it  was  the  practice  of  the  late  court  to 
sequestrate  companies  under,  the  then  existing  Insolvency  Law. 
Without  saying  that'  thtft  {>ractice  was  correct,  \A  thought  that 
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it  could  not  have  been  the  intention  of  the  legisUtore  that  it 
should  be  followed  after  the  promulgation  of  a  law  for  the  wind* 
ing  up  of  companiea  If  any  authority  had  been  quoted  to  ehow* 
that  in  Elngland,  before  the  first  winding-up  Act  was  passed,  a 
company  could  be  liquidated  under  the  bankruptcy  laws,  con- 
siderable weight  would  have  been  added  to  the  contentiona  of 
counsel.  But  no  such  authority  had  been  produced.  The  Ck>nrt 
could  not  take  notice  of  the  order  placing  the  company  under 
sequestration,  and  consequently  it  was  unable  to  hear  the  appli- 
cation. No  order  would  be  made  on  the  petition  and  no  order  as 
to  costs. 

Solomon  and  Smfth,  J.J.,  concurred. 

Applicants*  Attorneys :  Lunnon  &  Niocon ;  Respondents'  At- 
torneys :  MadTUosk  &  Kennerley. 
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JOOSTE  V.  ROTH. 

1904.    June  6.    Innes,  C.J.,.and  Wessels  and  Smith,  J  J. 

Fradiee,— Pleading, — Zhdaraiion  embanrauing, — AUemaiiwf  eounU.^^ 
BxMpiion. — Bule  28. 

A  decUration  oontained  two  ix>iuita.  The  lint  wm  baaed  on  the  allc^ga- 
tioQ  that  at  Tarioua  dates  the  pLiintiff  had  entroBted  to  the 
defendant  certain  goods  for  sale  as  his  agenti  and  that  the  defend- 
ant had  not  duly  accounted  for  the  proceeds.  The  prayer  was 
for  an  account  of  all  such  sales  and  for  payment  of  the  balance 
due.  The  altematiye  count  alleged  a  sale  and  deUrery  of  the  same 
goods  on  the  same  dates  by  the  plaintiff  to  the  def endant^  and  a 
failure  to  pay  the  f uU  price.  The  prayer  was  for  payment  of  the 
balance  of  the  purchase-price.  The  defendant  excepted  to  the 
declaration  as  being  vague  and  embarrassing.  ffM^  that  the 
counts  were  based  on  statements  of  fact  sufficiently  separate  and 
distinct  to  satisfy  rule  28,  that  the  frame  of  the  declaration  did 
not  embarrass  the  defendanti  and  that  therefore  the  exception 
must  be  dismissed  with  costs. 

Argoment  on  exoeption. 

The  first  count  of  the  declaration  aet  out  that  on  the  27th 
July,  1903,  the  plaintiff  entrusted  a  wagon  to  the  defendant  for 
sale  ae  agent  of  the  plaintiff  at  the  som  of  £90 ;  that  on  the  5th 
September  a  similar  transaction  took  place  in  regard  to  four 
wagons  at  £90  each,  and  four  carts  at  £27  each ;  and  also  on  the 
23rd  October  in  regard  to  a  wagon,  a  butcher's  wagon,  and  an 
American  cart  at  £95,  £55,  and  £40  each  respectively.  The 
plaintiff  thus  instructed  the  defendant  to  sell  the  said  vehicles 
for  the  totd  amount  of  £748,  and  it  was  specially  agreed  that  all 
moneys  received  by  the  defendant  over  and  above  that  amount 
'  should  be  retained  by  him  as  commission.  The  defendant  had 
only  paid  £330,  and  the  plaintiff  claimed  an  account  of  all  sales 
eflEected  by^the^rmer  as  his  agent  $xtA  pajrment  of  the  amount 
found  due  on  Hlie  taking  of. such  account  >As  an  alternative 
claim  tbe  plaintiff  alleged  ttiat  on  the  dates  aforesaid  he  had  sold 
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and  delivered  the  said  vehideB  to  the  defendant  at  the  above- 
named  respective  prices.  The  full  amount  of  the  sales  was  £74p8, 
of  which  amount  the  defendant  had  only  paid  £330.  Wherefore 
the  plaintiff  claimed  payment  of  the  balance  of  the  purchase-price, 
namely,  £418.  To  this  declaration  the  defendant  excepted  on 
the  ground  that  it  was  vague  and  embarrassing. 

Ihixbury,  for  the  excipient :  The  declaration  does  not  comply 
with  rule  28 ;  the  facts  on  which  the  two  counts  are  based  are 
not  separate  and  distinct*  and  the  plaintiff  is  not  permitted  to 
draw  two  different  inferences  of  Uw  from  the  same  sets  of  fact. 
Further,  the  declaration  is  embarrassing.  The  pUintiff  should 
not  anticipate  the  defence ;  see  per  James,  LJ.,  in  Hail  v.  Eve 
(4  Ch.  D.  341). 

Rooe,  for  the  plaintiff,  was  not  called  upon. 

Innes,  C.  J. :  It  is  not  necessary  to  hear  Mr.  Boos.  It  is  argued 
that  these  alternative  counts  are  bad,  because  they  are  not  founded 
on  separate  and  distinct  allegations  of  fact  {vide  Rule  of  Court 
No.  28) ;  but  I  think  the  two  claims  are  based  upon  statements  of 
fact  sufficiently  distinct  to  satisfy  the  rula  Two  statements  of 
fact  may  be  so  far  distinct  as  to  meet  the  requirements  of  the 
rule,  and  yet  they  may  have  certain  allegations  common  to  both 
of  them.  The  foundation  of  the  first  count  is  that  there  was  a 
contract  of  agency  by  which  the  defendant  undertook  to  sell 
goods  on  certain  terms;  the  ground  relied  upon  in  the  second 
is  that  there  was  a  contract  of  sale ;  and  one  or  other  of  these 
allegations  must  be  proved  if  the  action  is  to  succeed.  It  is 
clear  that  both  are  not  necessary;  but  Mr.  Ihixbury  admits 
that  they  would  not  be  bad  on  that  account  alone.  It  is  quite 
possible  that  where  business  of  this  nature  has  been  conducted 
by  correspondence,  it  may  not  be  clear  whether  the  legal 
effect  of  that  correspondence  was  to  constitute  a  contract  of 
agency  or  a  contract  of  sale;  and  surely  the  plaintiff  is 
entitled  under  such  circumstances  to  hold  the  defendant  liable 
on  one  or  other  of  those  grounds,  and  with  that  object  to  sue 
in  the  alternative,  unless,  of  coarse,  the  defendant  would  be 
embarrassed  by  such  a  course.    I  cannot  see  how  it  can  em- 
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humm  him.  He  can  plead  to  both  counts,  giving  his  version  of 
the  facts  and  stating  his  legal  contentions ;  there  is  nothing  in 
the  frame  of  the  declaration  which  hampers  him  in  so  doing. 
He  can  admit  the  one  or  the  other,  or  deny  them  both.  The  fact 
that  it  18  alleged  that  these  alternative  contracts  took  place  on 
the  same  day  renders  it  still  more  difficult  to  understand  how 
the  defendant  can  be  embarrassed  by  the  form  of  the  declaration. 
The  exception  must  be  dismissed  with  costs. 

Werskls  and  Smith,  J. J.,  concurred. 

PlamtiiTs Attorneys:  Stegmann,Esaelen  Jk Rooa ;  Defendant's 
Attomeyg:  Bees  A  Jcubert. 
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1904.   JuTie  6,  7.    Innes,  C.J.,  and  Wesseus  and  Smith,  J.J. 

Mimi  and  minerals. — Oold  Law. —  Waier^right.—CanedUuion  owing  to 
no  proper  ii#e. — Dedtion  of  Commioaioner  of  Mines. — Beview. — 
Law  No.  15  ofUW,  sec.  128. 

Under  sec  128  of  Law  No.  15  of  1898  it  is  the  duty  of  the  local  Registrar 
of  Mining  Rights,  upon  being  satisfied  that  there  are  primdfaeie 
grounds  for  believing  that  no  proper  use  has  been  made  of  a  water- 
right  within  his  jurisdiction,  to  issue  a  notice  calling  upon  the 
registered  owner  c^  the  water-right  to  show  cause  why  it  should  not 
be  declared  to  have  lapsed.     The  onus  is  then  on  the  owner  to 
*  adduce  evidence  to  show  that  proper  use  has  been  made  of  the 
water-right     It  is  the  duty  of  the  Registrar  to  keep  full  minutes 
of  the  evidence  so  adduced,  and  to  forward  these  minutes  together 
with  his  report  to  the  Ckmunissioner  of  Mines.    The  inquiry  by  the 
Begistrar  is  not  a  judicial  one,  and  he  is  not  empowered  to  call  any 
evidence  to  support  Hie  primd  faeie  grounds  which  in  his  opinion 
existed  before  he  issued  his  notice ;  but  he  is  entitled  to  deal  with 
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those  grounds  in  his  report  to  the  Commissioner  of  Mines.  TJpoa 
receiving  this  report  the  decision  as  to  cancellation  lies  with  the 
Commissioner  of  Mines,  and  there  is  nothing  in  the  law  to  prevent 
him  from  obtaining  reports  from  any  other  of  his  subordinates 
before  coming  to  a  decision. 

The  decision  of  the  Commissioner  of  Mines  may  be  brought  in  review 
•before  the  Supreme  Court  The  word  "  review  "  in  this  connection 
is  used  in  the  most  extensive  of  the  three  senses  referred  to  by  the 
Court  in  JohannsslnArg  ConsolidaUd  InveHtment  Co,  v.  Johanne^mrg 
Tofim  Council  ([1903]  T.S.  Ill),  and  the  procedure  in  respect  of  it 
enables  the  owner  to  draw  attention  to  any  irregularity  in  the- pro- 
ceedings or  to  any  wrong  conclusion  of  fact,  and  also  entitles  him, 
by  filing  fresh  affidavits,  to  open  the  matter  de  novo,  to  lay  his 
whole  case  before  the  Court  and  to  ask  it,  if  necessary  as  a  court 
of  first  instance,  to  do  justice  between  himself  and  the  Commissioner 
of  Mines. 

The  applicant  had  had  an  interest  in  a  water-right  since  1895.  He 
obtained  the  full  ownership  in  1899,  but  did  not  receive  transfer 
tUl  August,  1903.  Prospecting  operations  had  been  carried  on  on 
the  cliEiims  to  which  the  watef-ri^t  wsruttached  Tip  to  1898,  since 
which  date  they  had  not  been  worked  in  any  way.  After  notice 
had  been  issucKi  in  July,  1903,  and  an  inquiry  held  by  the  local 
Registrar  of  Mining  Rights  in  November,  1903,  in  terms  of  sec. 
128  x>f  Law  No.  15  of  1898,  the  Commissioner  of  Mines  in  March, 
1904,  declared  the  water-right  lapsed  on  the  ground  that  no  proper 
use  had  been  made  of  it.  The  proceedings  showed  that  there  was 
no  present  intention  on  the  part  of  the  applicant  to  use  the  water- 
right  for  mining  operations.  In  an  application  to  review  the 
decision  of  the  Commissioner  of  Mines,  Held,  that  he  had  rightly 
exercised  his  discretion. 

Application  upon  notice  of  motion  calling  upon  the  CommiH- 
sioner  of  Minea  to  show  cause  why  his  decision  to  cancel  a  certain 
water-right  on  the  farm  Waterval  in  the  mining  district  of  Pil- 
grim's Rest  should  not  be  reviewed  and  declared  void. 

The  water-right  in  question  was  granted  to  one  Glynn  on  the 
28th  November,  1895,  for  120  horse  power  to  work  a  60  stamp 
battery,  and  was  attached  to  certain  six  diggers'  claims.  Glynn 
was  at  that  time  also  the  owner  of  another  water-right  and  of 
1926  prospecting  claims  on  the  farms  Waterval  and  Sheba  Ver- 
troosting.  In  1895  the  applicant  obtained  an  interest  in  these 
claims  and  water-rights.  Prospecting  operations  were  started  and 
carried  on  till  June,  1898,  an  amount  of  over  £900  being  ex- 


.HOLLIKS  y.  COMMISSIONER  OF  MINES.  455 

pended  for  this  purpose;  In  May,  1898,  the  claims  were  reduced 
to  371.  In  May,  1899,  the  other  parties  interested  renounced 
their  rights,  and  Glynn  agreed  to  give  transfer  of  the  claims  and 
water-rights  to  the  applicant,  who  thereupon  abandoned  one 
water-right  and  certain  of  the  claims,  retaining  only  the  water- 
right  now  in  dispute  and  forty-three  claims.  He  did  not  obtain 
transfer  till  the  26th  August,  1903. 

On  the  27th  July,  1903,  the  District  Registrar  of  Mining 
Rights  at  Pilgrim's  llest  called  upon  Glynn,  in  whose  name  the 
water-right  was  still  registered,  to  show  cause  on  the  16th 
November,  1903,  why  it  should  not  be  cancelled  in  flicoordance 
with  sec.  128  of  Law  No.  15  of  1898 — notice  to  ttiis  effect  also 
being  published  in  the  OovemmerU  Oazette.  The  applicant  com- 
municated with  the  District  Registrar,  and  on  the  25th  November, 
1903,  one  Olver,  acting  on  applicant's  behalf,  appeared  before  the 
District  Registrar  ^nd  gave  evidence  on  oath.  He  stated  that 
the  delay  in  effecting  transfer  into  applicant's  name  was  due  to 
the  war  axid  to  delays  in  resurveying  the  ground.  The  Hcence- 
moneys  had  been  duly  paid.  The  water-right  had  not  been  used 
since  1898,  owing  to  delay  in  obtaining  title  and  scarcity  of  native 
labour.  No  further  evidence  was  taken,  and  the  District  Regis- 
trar thereupon  forwarded  the  minutes  of  evidence  to  the  Com- 
missioner of  Mines  together  with  his  report,  in  which  he  gave  the 
result  of  his  personal  observations  and  recommended  that  the 
water-right  should  be  cancelled.  Upon  receiving  this  report  the 
Commissioner  of  Mines  obtained  further  reports  from  the  In- 
spector of  Mines  for  the  Pretoria  district  and  from  the  Acting 
Government  Mining  Engineer,  and  on  the  9th  March,  1904, 
cancelled  the  water-right,  giving  notice  of  this  cancellation  in  the 
Govemment  Oazette  and  to  the  applicant  and  Glynp.  He  now 
iiled  an  affidavit  giving  at  length  his  reasons  for  the  cancellation. 
The  further  particulars  appear  sufficiently  from  the  judgment, 

Esaelen  (with  him  Diixbwry),  for  the  applicant :  Under  sec. 
128  of  Law  No.  15  of  1898  the  decision  of  the  Commissioner  of 
Mines  can  be  brought  in  review.  Review  is  here  used  in  the 
fullest  sense  of  the  term,  in  the  widest  of  the  three  meanings 
enumerated  in  Jotuinneshiiry  Coruiolidated  Investment  Co.   v. 
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Johannesburg  Toun}  CowncU  ([1903]  T.S.  111).  The  proceed- 
ings of  the  District  Registrar  were  most  irregular.  He  is  bound 
to  hold  a  judicial  inquiry,  and  is  not  entitled  to  go  beyond  the 
minutes  of  the  hearing.  He  was  not  justified  in  incorporating 
in  his  report  personal  observations  of  which  the  applicant  was  not 
even  given  notice.  Further,  the  respondent  had  no  right  under 
sec  128  to  call  for  further  reports.  The  applicant  had  no  know- 
ledge of  these  reports,  and  was  given  no  opportunity  to  traverse 
the  allegations  made  in  them. 

Barber,  for  the  respondent :  The  onus  was  on  the  applicant 
to  show  cause  why  the  water-right  should  not  be  cancelled.  It 
is  not  disputed  that  no  work  had  been  done  on  these  claims  since 
1898.  The  discretion  of  the  Registrar  should  not  be  interfered 
with ;  see  Kempin  v.  Modderfontein  0,  M.  Co.  and  Mining  Com- 
mieaumer  of  Boksburg  (13  C.L.J.  153).  The  inquiry  is  not  a 
judicial  one.  The  Commissioner  of  Mines  is  entitled  to  coUect 
all  evidence  necessary  for  a  decision.  He  is  entitled  to  call  for 
reports  from  his  subordinates.  As  a  matter  of  fact  these  reports 
carry  the  case  no  further,  and  the  allegations  therein  contained 
are  not  denied  by  the  applicant. 

Esaelenf  in  reply. 

Postea  (June  7): — 

Innes,  C.  J. :  This  is  an  application  to  set  aside  a  decision  of  the 
Commissioner  of  Mines  cancelling  a  certain  water-right  of  which 
the  applicant  was  at  the  date  of  cancellation  the  registered  owner. 
The  application  is  made  under  sec  128  of  the  Grold  Law,  and  it 
was  under  that  section  that  the  Commissioner  of  Mines,  as  the 
Head  of  the  Mining  Department,  purported  to  act  Its  terms 
are  somewhat  vague,  and  as  we  were  informed  that  this  was  the 
first  occasion  on  which  a  court  of  law  had  been  asked  to  decide 
any  point  which  involved  the  interpretation  of  this  section,  we 
thought  it  right  yesterday  to  take  some  time  for  consideration. 
We  had  no  doubt  as  to  what  our  decision  should  be,  but  it  seemed 
desirable,  in  view  of  the  importance  of  this  section  and  the  vague- 
ness of  its  language,  that  we  should  endeavour  as  far  as  the  cir- 
cumstances of  this  application   permitted   to  place   a  geperal 


HOLLIES  T.  COMMlSStOl^Ett  OF  MINES.  457 

construction  upon  the  clause.    Looking  at  the  sections  of  the 
Gold  Law  which  deal  with  water-rights,  it  is  dear  that  the  policy 
of  the  legislature  was  not  to  confer  any  property  or  ownership 
in  the  water,  but  merely  to  grant  a  right  to  use  it  in  connection 
with  mining  operations.     The  Law  provided  that  if  the  claims 
or  the  mynpacht,  in  connection  with  which  the  water-right  was 
given,  lapsed  through  non-payment  of  licence-moneys  or  other- 
wise, then  the  water-right  should  lapse  also.    The  legislature 
then  proceeded  to  deal  with  the  case  of  a  water-right  (though 
held  in  connection  with  claim's  not  yet  lapsed)  not  being  duly 
and  properly  used  in  the  manner  in  which  it  was  intended  that 
it  should  be  used.    The  Law  with  regard  to  a  water- right  of  that 
kind  contains  the  following  provisions  (sec.  128) :  "  If  the  Mining 
CSommissioner  thinks  that  proper  use  is  not  being  made. of  a 
water-right  he  shall  give  notice  to  this  effect  to  the  registered 
owner  of  such  water-right,  calling  upon  him  at  the  same  time 
to  show  cause  why  his  water-right  shall  not  be  declared  to  have 
lapsed,  and  he  shall  fix  a  day  at  least  three  months  after  the  date 
of  such  notice  to  enable  the  owner  to  be  heard.     At  the  hearing 
of  the  matter  the  Mining  Commissioner  shall  keep  proper  minutes, 
which  minutes,  together  with  his  report,  he  shall  thereupon  send 
to  the  Head  of  the  Mining  Department.     If  the  Head  of  the 
Mining  Department  declares  the  water-right  to  have  lapsed,  the 
owner  thereof  shall  have  the  right  to  bring  such  decision  in 
review  within  one  month  after  the  date  thereof  before  the  High 
Court." 

It  is  clear  from   those  words  that  the  machinery  created 

for  the  cancellation  of  water-rights  was  to  be  set  in  motion  by 

the  local  Mining  Commissioner.      If  he  had  satisfied  himself, 

either  from  inspection  or  personal  knowledge  or  from  reliable 

information,  that  there  was  prirnd  facie  reason  to  think  that  a 

particular  water-right  was  not  being  properly  used,  it  was  his  duty 

to  call  upon  the  owner  to  appear  upon  a  certain  day  and  show 

cause  why  the  water-right  should  not  be  cancelled.     After  the 

Commissioner  had  satisfied  himself  that  there  was  a  primA  facie 

case,  the  onus  lay  upon  the  owner  of  the  water-right  to  appear 

upon  the  day  fixed  by  the  notice- and  to  show  (a  thing  which  was 

eminently  within  his  own  knowledge)  that  proper  use  was  being 
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made  of  the  water-right.  Another  thing  is  dear,  and  that  is  that 
the  Commissioner  was  to  be  boand  to  hear  all  the  evidence  which 
the  owner  might  wish  to  adduce  before  him  upon  the  day  fixed 
by  the  notice.  It  is  remarkable  that  no  provision  was  made  in 
the  section  for  calling  witnesses  to  contradict  the  evidence  of  the 
owner.  The  Mining  Commissioner  is  not  empowered  to  call  any 
evidence  to  support  the  j'Hrmt  fojde  case  which  in  his  opinion 
was  made  out  before  he  issued  the  notice.  The  intention  ap- 
parently was  that  that  matter  should  be  dealt  with  by  the 
Commissioner  in  his  report  to  his  superior  officer,  the  Head  of 
the  Mining  Department.  Because,  after  instructing  the  Mining 
Commissioner  to  keep  full  minutes  of  the  case  made  by  the 
owner,  the  section  directed  him  to  send  those  minutes  on  to  the 
Head  of  the  Mining  Department,  together  with  his  own  report 
When  the  Head  of  the  Mining  Department  had  that  report  before 
him  he  was  to  decide  what  to  do ;  the  power  of  cancellation  lay 
not  with  the  local  Commissioner,  but  with  him ;  and  as  I  read 
this  section,  there  was  nothing  to  prevent  the  Head  of  the  Moping 
Department,  if,  for  instance,  he  was  himself  a  skilled  man,  from 
going  down  to  the  place  and  inspecting  the  spot  himself.  I  go 
further ;  I  do  not  see  anything  in  the  section  which  would  make 
it  improper  for  the  Head  of  the  Mining  Department  to  obtain  the 
reports  of  other  experts  if  there  was  any  doubt  as  to  the  use  to 
which  this  water  was  being  put — to  send  down  an  expert  or  an 
engineer  having  some  mining  experience,  to  report  to  him  for  his 
guidance  in  the  matter.  It  follows,  if  that  be  so,  that  this  inquiry 
isannot  properly  be  called  a  judicial  one.  There  was  no  provision 
for  taking  evidence  on  oath ;  and  more  important  still,  there  was 
no  provision  made  for  hearing  both  sides.  It  appears  to  me  to 
have  been  intended  to  be  more  in  the  nature  of  a  departmental 
administrative  inquiry.  And  if  the  legislature  had  not  provided 
safeguards  there  would  have  been  danger  that  the  rights  of  an 
owner  might  be  improperly  attacked,  because  the  Head  of  the 
Mining  Department  might  come  to  a  conclusion  as  to  the  cancel- 
lation of  the  water-right  upon  grounds  which  the  owner  had  not 
had  any  opportunity  of  answering  at  the  hearing.  In  my  opinion 
it  was  a  consideration  of  that  possibility  that  induced  the  legis- 
lature to  provide  that  there  should  be  a  right  to  bring  the  whole 
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proceedings  under  review  before  this  C!ourt  The  Court  hud 
occasion  some  time  back  to  discuss  the  various  meanings  of  the . 
word  "  review."  ,  In  the  case  of  Johannesburg  C<mdolidated  In- 
vestment  Co,  v.  Johann^dmrg  Town  Council  that  matter  was 
folly  considered,  and  I  agree  with  Mr.  Edsden  that  in  this  instance 
the  word  is  clearly  used  in  the  last  and  most  extensive  of  the 
three  senses  to  which  the  Court  in  that  case  referred.  What  was 
then  said  about  the  scope  of  the  word,  when  used  in  its  broadest 
meaning,  was  this :  "  The  expression  '  review '  so  employed  seems 
to  mean  to  examine  or  take  into  consideration,  and  when  a  court 
is  charged  with  the  duty  of  examining  or  considering  a  matter 
already  dealt  with  by  an  inferior  court,  and  no  restrictions  are 
placed  upon  it  in  so  doing,  it  would  appear  to  me  that  the  powers 
intended  to  be  conferred  upon  it  are  unlimited.  In  other  words, 
it  may  enter  upon  and  decide  the  matter  de  novo.  It  possesses 
not  only  the  powers  of  a  court  of  review  in  the  legal  sense,  but 
it  has  the  functions  of  a  court  of  appeal,  with  the  additional 
privileges  of  being  able,  after  setting  aside  the  decision  arrived 
at  by  the  lower  tribunal,  to  deal  with  the  whole  matter  upon 
fresh  evidence  as  a  court  of  first  instance."  It  is  manifest  that 
if  the  word  "review"  is  read  as  having  in  this  sec.  128  the 
meaning  which  the  Court  indicated  in  the  passage  I  have  read, 
then  ample  protection  is  given  to  the  owner  of  a  water-right. 
He  can  come  to  this  Court  and  draw  attention  to  any  irregularity 
in  the  proceedings,  as  well  as  to  any  wrong  conclusion  of  fact 
which  the  Head  of  the  Mining  Department  may  have  arrived  at. 
He  can,  by  filing  fresh  aflSdavits,  open  the  matter  de  novo,  lay 
the  whole  of  his  case  before  the  Court,  and  ask  it,  as  a  court  of 
first  instance  if  necessary,  to  do  justice  between  himself  and  the 
Head  of  the  Mining  Department.  I  think  if  he  has  that  right 
his  interests,  even  in  view  of  the  somewhat  exceptional  pro- 
cedure laid  down  for  this  departmental  inquiry,  are  sutficiently 
safeguarded. 

So  much  for  the  general  scope  of  this  section.  Applying  its 
provisiona  to  the  facts  of  the  case,  what  do  we  find  ?  Notice  was 
given  in  due  course,  and  an  inquiry,  as  required  by  sec.  128,  was 
held ;  the  notes  of  that  inquiry  were  forwarded,  and  there  was  a 
report  of  the  local  Commissioner  (or  the  Registrar  of  Mining 
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Rights,  as  he  is  now  called)  duly  sent  to  the  head  of  the  depart- 
ment.  Annexed  to  that  report  there  were  further  reports,  which 
appear  to  have  been  asked  for  by  the  Head  of  the  Mining  De- 
partment for  his  own  guidance.  Then,  when  the  matter  comes 
before  us  for  review,  we  have  the  affidavit  of  the  applicant;  we 
have  in  answer  to  that  the  affidavit  of  the  Commissioner  of 
Mines  giving  the  reasons  why  he  acted,  and  we  have  the  reply- 
ing affidavit  of  the  applicant  What  more  information  we  could 
have  upon  this  case  I  fail  to  see.  The  applicant  has  had  every 
opportunity  of  answering  the  affidavit  of  ^  the  C!ommissioner  of 
Mines ;  he  has  answered  it,  but  he  has  not  contradicted  the  re- 
levant facts  which  were  stated  in  the  affidavit  to  be  the  facts 
which  guided  the  Commissioner  in  coming  to  his  decision. 

That  being  so,  I  vrill  only  very  briefly  state  the  general  result 
From  a  perusal  of  all  tliese  documents  it  appears  that  this  water- 
right  was  granted  in  1895.  It  was  attached  originally  to  six 
daima  It  was  a  large*  water-right  intended  to  be  one  of  120 
horse  power,  and  for  a  00  stamp  battery.  A  number  of  other 
claims  were  held  in  connection  with  it  and  with  another  water- 
right  The  number  held  altogether  was  1926.  These  claims  and 
both  water-rights  were  at  that  time  registered  in  the  name  of 
Qlynn,  though  the  applicant  Hollins  and  one  Watkins  were,  from 
the  very  beginning  in  1895,  interested  in  them.  Though  regis- 
tered in  the  name  of  Qlynn  they  were  really  owned  by  HoUios, 
Glynn,  and  Watkins.  Some  prospecting  work  was  originally 
done  upon  the  claims,  but  no  pipes  were  laid.  The  sketch  an- 
nexed to  the  water-right  gave  the  position  of  the  dam  and  the 
line  which  the  pipes  should  take.  It  was  the  evident  intention 
of  the  Mining  Commissioner  that  pipes  should  be  laid,  a  dam 
constructed,  and  proper  use  made  of  the  water-right  Nothing 
of  the  kind  was  done.  Whatever  water  has  been  used  for  pros- 
pecting purposes  was  carried  from  the  river  in  buckets,  and  was 
no  doubt  as  much  used  personally  by  the  workers  as  for  the 
purpose  of  prospecting  operations  proper.  The  prospecting  was 
not.  successful  and  gradually  the  claims  were  abandoned,  and  so 
was  one  of  the  water-rights,  until  in  May,  1899,  there  was  only 
one  water-right  left  and  forty-three  claim^s.  At  that  time  Olynn 
agreed  to  give  transfer  of  the  remaining  claims  to  Hollins  (the 
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ap^dicant),  bat  transfer  was  not  effected  till  1903.  Making  allow- 
anee  for  the  war  period,  the  fact  Remains  that  for  nearly  three 
years,  when  there  has  been  no  war,  no  use  whatever  has  been 
made  of  the  water-right  Not  only  is  that  so,  but  no  arrange- 
ments have  been  made,  so  far  as  we  know,  for  carrying  on  work 
in  future ;  no  machinery  has  been  ordered,  no  pipes  are  in  con- 
templation, and  no  company  has  been  floated.  When  applicant's 
representative  was  asked  by  the  Registrar,  ".Can  you  say 
whether  this  water-right,  held  in  connection  with  these  forty- 
three  claims,  is  a  reasonable  mining  proposition? "  he  said,  "  Upon 
that  I  am  not  able  to  express  any  opinion."  That  is  very  signifi- 
cant; it  shows  there  is  no' intention  on  the  part  of  HoUins  at  the 
present  time  of  working  these  claims  or  making  use  of  the 
water-right 

These  facts  (which  I  have  stated  as  briefly  as  possible)  are 
not  only  uncontradicted,  they  are  not  traversed  in  the  affidavit 
which  has  been  filed  on  behalf  of  the  applicant    The  two  grounds 
relied  upon  by  the*  applicant  were  these :  in  the  first  place,  he 
said  he  did  not  get  transfer  until  August,  1903;  but  he  was 
interested  in  these  claims  from  1895,  and  he  had  acquired  the 
sole  right  to  them  as  far  back  as  1899.    It  was  only  the  formal 
transfer  which  was  wanted.    If  he  had  bondfde  wanted  to  work 
these  claims,  the  mere  fact  that  they  still  stood  in  Qlynu's-name 
would  not  have  prevented  him  from  doing  so.    It  is  said,  in  the 
second  place,  that  there  was  a  scarcity  of  native  labour.    There 
is  a  scarcity  of  native  labour  no  doubt,  but  other  prospecting 
operations  were  carried  on  and  are  being  carried  on  in  the  neigh- 
bourhood.    Without  going  at  tedious  length  into  all  these  facts, 
a  perusal  of  the  documents  satisfies  me  there  is  no  intention  at 
the  present  moment  of  using  this  water-right  for  mining  opera- 
tions, as  the  Law  contemplated  it  should  be  used.    It  has  been 
held  possibly  as  a  valuable  asset  from  a  speculative  point  of  view. 
That,  I  think,  is  the  position,  and  this  is  eminently  a  case — one, 
no  doubt,  of  other  cases — which  the  Law  meant  should  be  dealt 
with  by  sec  128.    To  allow  a  man  to  retain  a  water-right  under 
those  circumstances  might  possibly  stop  the  development  of  the 
whole  district,  and  I  think  the  Commissioner  was  perfectly  right.- 
The  application  must  be  dismissed  with  costs. 


462      SILTERTON  ESTATES  00,  v.  BELLEVUE  SYNDICATR 
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1904..  Mayll,Jwie&    Innes,  C.J.,  and  Solomon  and 

CURLEWIS,  J  J. 

Pui^cKoH  and  sale. — Speeifie  performance. — Delay  of  seller. — Resale  by 
puroKaser. — Damages. 

Where  a  seller  has  made  default  in  the  delivery  of  the  thing  sold,  and 
KB  in  fMorO)  the  purchaser,  in  addition  to  demanding  specific  pet^ 
formanoe,  may,  where  he  has  sustained  damages  which  the  law 
recognises  and  allows,  claim  those  damages  in  the  same  action. 
The  nature  of  the  damages  so  claimed  should,  however,  be  specially 
stated  in  the  pleadings. 

A  sold  to  B  certain  plots  of  ground  under  circumstances  which  shgwed 
that  A  must  have  known  that  they  were  bought  for  the  purpose  of 
resale.  B,  having  pcud  the  full  purchase-price  to  A,  resold  the 
plots  to  C.  Owing  to  the  delay  of  A  in  giving  transfer,  B  could 
not  transfer  to  C,  who  thereupon  instituted  an  action  to  compel 
him.  In  order  to  settle  this  action  B,  who  eventually  obtained 
transfer  from  A,  was  compelled  not  only  tp  give  transfer  to  C,  but 
also.to  pay  C's  costs  already  incurred.  B  now  sued  A  for  the  costs 
to  which  he  had  been  thus  put  Held,  that  the  costs  of  the  pro- 
ceedings taken  against  B  by  C  were  the  direct  and  natural  result 
of  A's  delay  after  he  knew  that  B  had  resold,  and  that  Bwas 
entitled  to  recover  these  costs  as  damages  horn  A. 

Appeal  from  the  Resident  Magistrate  of  Pretoria. 
The  respondent  syndicate  (plaintiff  in. the  court  below)  sued 
the  appellant  company  for  the  sum  of  £100,  the  summons  alleg- 
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ing  that  on  the  22nd  May,  1902,  the  plaintiff  bought  from  the 
defendant  certain  two  plota  of  ground,  paid  the  purchase-price, 
and  demanded  transfer;  that  owing  to  the  negligence  of  the 
eompany  transfer  of  the  property  was  not  effected  until  the  10th 
September,  1903,  and  that  owing  to  this  delay  the  syndicate  had 
suffered  damage  to  the  extent  of  £100.  The  defendant  denied 
that  it  was  guilty  of  any  negligence,  and  pleaded  that  the  delay 
was  due  to  the  action  of  the  plaintiff  in  refusipg  to  sign  the 
necessary  documents  and  in  withholding  the  diagrams  of  the 
[»t>perty. 

In  support  of  the  daim  for  damages  the  plaintiff  proceeded  to 

lead  evidence  that  the  plots  had  been  bought  for  the  purpose  of 

reselling^  and  had  been  resold  to  one  Eidelberg.    The  defendant 

objected  to  this  evidence  on  the  ground  that  no  special. damages 

had  been  claimed  or  alleged  in  the  summona    The  magistrate 

overruled   this  objection,   and  evidence  waft  then  given  that 

Eidelberg  had  instituted  action  for  transfer  against  the  syndicate. 

Two  bills  of  costs  (for  £24,  9a  4d.  and  £59, 14a  5d.  respectively) 

in  joonneetion  with  these  proceedings  were  put  in,  but  no  further 

specific  damages  were  proved    The  magistrate  gave  judgment  in 

favour  of  the  plaintiff  for  £100  with  costs,  and  against  this 

decision  the  appeal  was  brought    The  further  material  facts 

appear  from  the  judgment 

Smuts  (with  him  Boa8%  for  the  appellant:   The  purchaser 
could  not  claim  specific  performance  and  damages  in  addition. 
He  elected  to  take  delivery,  and  aU  claim  for  damages  on  account 
of  profits  whidi  could  have  been  made  by  resale  falls  to  the 
ground;  see  Voet,  19,  1,  20,  and  Irvine  dk  Co.  v.  Berg  (Buch. 
1879,  p.  183).    Even  if  he  could  claim  damages,  no  special  dama- 
ges have  been  alleged  (PhiUips  v.  Metropolitan  Railway  Co., 
10  S.C.  52).    Even  if  alleged,  the  damages  would  have  been  too 
remote.    They  would  not  arise  from  the  usual  circumstances  of 
the  case,  and  it  was  not  proved  that  the  vendor  knew  of  the 
B^edal  circumstances;    see  Mayne  on  Damages,  7th  ed.  p.  26. 
The  property  was  resold  at  a  profit,  and  the  plaintiff  virtually 
claimed  this  profit  as  damagea 

QregoTowAi,  tor  the  respondent:   The  objection  that  the 
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special  damages  were  not  alleged  is  entirely  technical.  The 
pleadings  in  magistrates'  courts  are  not  scrutinised  with  such 
minuteness.  The  defendant  was  well  aware  of  the  ground  on 
which  damages  were  claimed,  and  the  reasons  given  in  Phillip's 
case  therefore  do  not  apply.  There  is  nothing  in  the  law  against 
claiming  damages  as  well  as  specific  performance.  This  is  an 
action  ex  empto,  and  Irvine  v.  Berg  does  not  apply.  Yoet  only 
speaks  of  profits,  not  of  damages  owing  to  delay  in  giving 
transfer.  See  further,  Moyle,  On  the  Contract  of  Sale,  p.  101 ; 
Kaiaer  Bros.  v.  Trwstees  Wedeyan  Church  (12  C.T.R  147); 
Digest,  19,  1,  21,  3.  The  delay  might  be  material  enough  to 
cause  damage,  but  not  material  enough  to  enable  the  purchaser 
to  cancel  the  contract.  In  this  case  it  was  in  the  oontemplatioD 
of  parties  that  the  property  would  be  resold. 

SmiUe,  in  reply. 
Cur.  adv.  vuU. 

Poetea  (June  8) : — 

Innes,  C. J. :  The  appellant,  who  is  the  trustee  of  the  Silverton 
Estates  C!o.,  was  sued  in  the  court  of  the  Magistrate  of  Pretoria 
for  £100  damages  alleged  to  have  been  sustained  by  the  respond- 
ent syndicate  owing  to  the  appellant's  delay  in  passing  transfer 
of  certain  plots  of  ground,  purchased  from  him.  The  magistrate 
gave  judgment  for  the  amount  claimed,  and  against  that  decision 
the  present  appeal  is  brought 

The  land  in  question  was  sold  at  public  auction  in  or  about 
the  month  of  May,  1902.  In  terms  of  the  conditions  of  sale  the 
purchase-price  was  to  be  paid  as  to  25  per  cent,  in  cash,  and  as  to 
the  balance  in  four  equal  instalments  at  three,  six,  nine,  and 
twelve  months,  for  which  promissory  notes  were  to  be  signed. 
Transfer  was  to  be  passed  upon  payment  of  the  last  instalment; 
but  the  option  was  reserved  to  the  purchaser  to  claim  transfer  at 
any  time  on  undertaking  to  pass  a  bond  securing  the  balance  due. 
The  syndicate  therefore  would,  in  the  ordinary  course,  have  been 
entitled  to  claim  transfer  in  May,  1903,  on  paying  the  last  note; 
but  it  could  at  any  time  have  demanded  transfer  on  tendering  to 
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8ecQre-4md  d.  fortiori  on  tendering  to  defray — sach  balance  as 
hap])ened  to  be  then  due. 

At  some  date  before  December,  1902,  the  syndicate  resold 
cortaia  oi  the  plots  in  question  to  one  Eidelberg,  undertaking  to 
givetiaDsfer  tohimin  Jnly,  1903..  And  in  January  of  that  year 
the  last  two  bills  due  to  the  company  were  paid  in  advance. 
This  was  done  in  order  to  enable  the  qmdicate  to  demand  trans- 
fer from  the  company,  so  that  in  torn  Eidelberg  might  receiye 
his  transfer  before  July.    Legal  title  was  accordingly  demanded 
by  the  respondent;  bat  for  six  or  seven  months  the  company 
failed  totsomply  with  this  demand    It  is  unnecessary  to  inquire 
minutely  into  the  cause  of  this  delay ;  it  is  suflBcient  to  state 
that  it  was  due  in  the  first  instance  to  the  fact  that  an  existing 
bond  upon  the  property  had  to  be  discharged,  and  in  the  second 
instance  to  the  circumstance  that  the  diagrams  of  the  property 
were  not  ready.    The  magistrate  found  that  the  delay  was 
caused  by  the  default  of  the  company,  and  the  evidence  supports 
that  finding.    The  effect  of  this  delay  was  serious.    The  appellant 
knew  that  there  had  been  a  resale,  and  that  the  syndicate  required 
transfer  in  order  to  carry  out  its  obligations ;  yet  he  failed  to 
effect  transfer  untU  September,  1903.      Meanwhile  Eidelberg 
isBaed  summons  against  the  syndicate ;  and  on  the  2nd  September 
a  copy  of  the  summons  was  transmitted  to  the  appellant  with 
an  intimation  that  he  would  be  held  liable  for  any  resulting 
damages  and  costs.    Transfer  was  actually  passed  to  the  syndi- 
cate on  the  10th  September;  but  it  was  compelled  to  pay  the 
costs  which  Eidelberg  had  incurred  before  the  proceedings  which 
he  had  initiated  could  be  settled.    These  costs,  together  with  the 
syndicate's  own  costs,  more  than  swallowed  up,  it  was  alleged, 
any  profit  made  on  the  resale,  and  it  was  to  recover  the  amount 
of  this  expenditure  that  the  action  was  brought. 

Two  grounds  were  relied  upon  by  the  appellant  during  the 
argoment.  It  will  be  convenient  to  consider  them  in  the  order 
of  their  importance.  It  was  urged  that  the  syndicate  having 
taken  transfer,  and  thus  accepted  from  the  vendor  specific  per- 
formance of  the  contract,  could  not  in  addition  claim  damages  on 
the  ground  of  delay.  Now  the  facts  show  that  when  transfer 
wfts  passed  the  appellant  knew  that  the  buyer  intended  to  hold 
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him  liable  for  tlie  costs  to  which  it  had  been  put  by  Eidelbergs 
action.  And  there  is  nothing  in  the  evidence  to  indicate  any 
waiver  of  its  rightn  upon  that  point ;  when  transfer  wcus  passed 
the  que^ition  of  damages  was  left  untouched ;  and  if  the  syndicate 
would  have  been  entitled  before  the  10th  September  to  sue  for 
specific  performance  and  damages,  the  fact  that  transfer  was 
accepted  on  that  day,  under  the  circumstances  disclased  in  evi- 
dence, does  not  deprive  it  of  the  right  to  demand  damages  now. 
It  becomes  necessary,  therefore,  to  consider  the  general  question 
whether  under  our  law  a  buyer  is  able  under  any  circumstances  to 
claim  from  a  seller,  who  has  made  default  in  delivery,  not  only 
specific  performance,  but  damages  resulting  from  the  delay. 

The  general  principle  is  well  established  that  a  person  who  has 
contracted  to  pay  or  deliver  or  perform  anything,  and  who  is  in 
inora,  is  liable  (within  certain  limits)  for  all  damage  caused  to 
the  other  contracting  party  by  his  delay  (see  Voet,  22,  1,  8; 
Muhlenbruch,  Doi^t.  Pand.  vol.  2,  sec.  357,  &c.).  With  regard  to 
obligations  generally,  Pothier  lays  down  the  rule  in  the  following 
woixls :  "  A  debtor  is  liable  not  only  for  the  damages  and  interests 
of  the  creditor  resulting  from  the  absolute  non-performance  of 
his  obligation,  but  also  those  which  result  from  the  delay  of  accom- 
plishing it  after  having  been  judicially  called  upon  to  do  so" 
(Pothier  on  Obligations,  art.  169).  Is  there  any  reason  why  the 
doctrine  should  not  be  applicable  to  contracts  of  sale  as  well  as 
to  other  contracts  ?  On  general  grounds  one  s  inclination  would 
be  to  answer  this  question  in  the  negative.  A  vendor  under- 
takes not  only  to  deliver  the  thing  sold,  but  to  deliver  it  time- 
ously — on  the  day,  if  any,  indicated  by  the  contract,  or  in  the 
absence  of  express  provision,  then  within  the  time  fixed  by  the 
law.  By  making  delivery  after  the  proper  date  he  does  not  com- 
pletely carry  out  his  agreement.  He  performs  his  main  under- 
taking by  transferring  the  thing  which  Was  the  subject  of  the 
sale,  but  he  does  not  discharge  the  subsidiary  obligation  to  ti-ans- 
fer  it  on  or  before  a  certain  date.  And  if  he  is  in  default  in  that 
respect,  and  if  the  purchaser  can  prove  damage  duly  arising  in 
consequence,  it  is  not  easy  to  see  any  general  principle  which 
ought  to  prevent  the  latter  from  recovering  damage  so  sustained. 

Turning  to  the  books,  there  is  a  singular  lack  of  discussion 
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of  the  point  among  Roman-Dutch  writera    OrotinB,  it  is  true 
(Introdtcction,  3,  15,  6),  contains  the  following  passage:  "If 
delivery  is  delayed  by  the  seller,  the  purchaser  has  the  option  of 
either  claiming  the  delivery,  together  with  all  profits  and  com- 
pensation for  loss,  or  merely  compensation  to  the  extent  of  his 
interest  in  the  delivery."    But  a  reference  to  the  passages  of  the 
Digest  and  the  Code  on  which  he  relies  shows  that  by  '*  all  pro- 
fits" (cUle  bate)  he  means  increase  or  fruits  (fructua),  and  by 
''  loss  "  {tffihade)  he  means  injury  to  the  actual  thing  sold.    He  i^ 
not  dealing  with  the  question  of  damages  generally.     His  remarks 
therefore,  are  of  no  assistance  in  the  present  case.    Voet  (ad 
Pandectaa,  19,  1,  20)  was  relied  on  by  appellant  during  the 
argument,  but  the  passage  when  examined  does  not  really  deal 
with  the  point  now  under  consideration.    In  a  previous  section 
(14)  Voet  had  expressed  the  opinion  that  every  breach  of  a  con- 
tract of  sale  by  the  vendor  could  be  adequately  discharged  by  the 
payment  of  damages,  and  that  specific  performance  in  such  cases 
should  not  be  decreed  by  the  courts.    His  arguments  were  set  out 
at  considerable  length,  but  though  his  own  views  were  strongly 
and  clearly  stated,  they  were  followed  by  an  admission  that 
"  modem  practice,"  on  the  authority  of  such  writers  as  Groene- 
wegen,  Neostadius,  and  Grotius,  was  different.    As  a  fact  the 
weight  of  Boman-Dutch  authority  is  not  in  favour  of  Voet ;  the 
late  High  Court  in  tlie  case  of  C(^ien  v.  Shires  arid  McHatiie 
(1  Kots;^,  p.  41)  held  that  a  purchaser  wan  entitled  to  claim 
specific  perfonnance  of  a  contract  of  sale,  and  could  not  be  com- 
pelled to  accept  damages.    This  Court  has  followed  on  the  same 
lines,  and  that  question  must  be  regarded  as  one  of  settled  law  in 
the  Transvaal    It  is  only  referred  to  now  because  the  fact  that 
Voet  was  of  opinion  that  specific  performance  of  a  contract  of  sale 
should  not  be  enforced  by  the  courts  makes  it  dear  that,  in 
treating  in  sec.  20  of  the  award  of  damages  to  a  purchaser,  he 
must  have  been  referring  to  damages  claimed  as  for  a  breach  of 
the  entire  contract,  not  damages  claimed  in  addition  to  specific 
performance.    Nor  is  the  language  which  he  used  inconsistent 
with  that  view.    What  he  said  was  that  a  purchaser,  where  there 
had  been  delay  in  delivery,  could  not  claim  to  have  an  estimate 
taken  of  the  profit  which  he  might  have  made  by  trading  with 
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the  property  had  it  been  delivered  at  the  proper  time.  He  was 
treating  of  an  ordinary  case  of  damages  for  breach  of  contract, 
and  merely  laid  down  the  rule  that  the  class  of  damages  he 
referred  to  were  too  remote. 

The  French  civilians,  however,  discuss  the  question  of  the 
liability  of  a  vendor  to  pay  damages  in  addition  to  specific  per- 
formance very  fully.  Pothier,  for  instance,  in  his  treatise  on  the 
contract  of  sale  {TraiU  du  contrat  de  vente,  C.  I,  sec.  6,  n.  74) 
has  the  following :  "  When  the  vendor  has  made  default  in  deliver- 
ing the  thing  sold  within  the  time  when  he  ought  to  have  de- 
livered it,  he  is  not  always  discharged  from  his  obligation  by 
making  delivery  when  he  offers  to  do  so.  For  if  the  purchaser 
has  been  prejudiced  by  the  delay,  the  vendor  ought  to  be  con- 
demned to  make  good  the  damages  and  interests  of  the  buyer." 
He  then  discusses  at  considerable  length  the  principles  on  which 
such  damage  should  be  calculated.  Troplong  (de  la  VerUe,  n. 
296)  is  to  the  same  effect :  "  The  buyer,"  he  says,  "  when  he  bas 
placed  the  vendor  in  default  is  able  to  demand  cumulatively  the 
delivery  of  the  thing  and  damages;  or  he  is  able  to  exact 
damages  alone  if  the  contract  is  cancelled,  or  if  he  desires  to 
recede  from  it"  These  writers  both  assume  that  the  vendor  has 
been  duly  placed  in  mora,  and  that  his  liability  for  damages 
arises  only  in  that  event.  The  French  practice  seems  to  have 
required  in  most  cases  a  formal  demand  made  through  a  special 
officer  of  the  court  or  through  a  notary.  But  in  view  of  the 
practice  and  circumstances  of  this  country,  it  would  not  seem 
necessary  to  do  more  than  adopt  the  general  principle — ^recognised 
by  the  law  of  Holland  as  well  as  by  the  law  of  France — ^that 
where  the  terms  of  the  contract  or  the  provisions  of  the  law  do 
not  themselves  automatically  decide  when  a  seller  is  in  mora, 
then,  before  damages  of  the  nature  sought  to  be  recovered  in  this 
action  can  be  claimed  from  him,  the  Court  should  be  satisfied  that 
a  demand  for  delivery  ha.s  been  formally  made. 

Several  Cape  cases  were  referred  to  during  the  argument ;  but 
not  one  of  them  decides  that  under  Roman-Dutch  law  it  is  im- 
possible to  claim  damages  in  addition  to  specific  performance  of 
a  contract  of  sale.  The  decision  in  PhiUipa  v.  MetropoliUin 
HaiLway  Co.  (10  S.C.  52)  really  turned  upon  the  admissibility 
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of  evidence  of  special  damage.  The  Chief  Justice  did  hold  that 
damages  in  respect  of  loss  of  profits  opald  not  be  claimed  in 
addition  to  specific  performance ;  but  he  added  that  the  rule  was 
sabject  to  certain  exceptions,  and  he  did  allow  the  purchaser 
interest  on  the  purchase-price  which  had  been  paid.  Voet  (19, 1, 
20)  was  quoted  in  the  judgment;  but  for  reasons  previously 
given  the  better  view  would  seem  to  be  that  that  passage  refers 
to  damages  claimed  in  an  action  for  entire  breach  of  contract,  not 
for  specific  performance.  It  is  interesting  to  note  that  in  the 
later  case  of  Kaiser  Bros.  v.  Trustees  Wesleyan  Church  (12  C.T.R. 
147)  damages  in  addition  to  specific  performance  were  awarded 
to  a  purchaser  for  delay  on  the  part  of  the  vendor  in  passing 
transfer  of  land  sold.  There  was  a  tender  in  that  case,  and  there- 
fore the  rule  of  law  was  not  inquired  into,  but  Phillips  v.  Metro- 
politan  Railtoay  Co.  was  quoted  during  the  argument. 

We  were  not  referred  to  any  decision  of  the  late  High  C!ourt ; 
but  my  brother  Curlewis  has,  after  considerable  research,  dis- 
oovered  a  precedent  On  the  3rd  February,  1892,  the  court  de- 
livered a  considered  (though  not  a  written)  judgment  in  the 
case  of  van  der  Spuy  v.  Erasnms,  which  was  an  action  brought 
in  respect  of  the  exercise  by  the  plaintiff  of  an  option  of  purchase 
of  land.  The  court  in  that  case  not  only  granted  a  decree  of 
specific  performance,  but  awarded  substantial  damages  in  ad- 
dition. It  recognised  and  gave  effect  to  the  rule  laid  down  by 
Pothier  and  Troplong.  It  comes  then  to  this :  the  action  brought 
by  the  plaintiff  in  the  magistrate's  court  is  not  opposed  to  any 
general  principles  of  our  law;  it  is  approved  of  by  writers  of 
eminence  in  the  civil  law ;  it  is  not  expressly  disapproved  of  by 
any  Roman-Dutch  writer  to  whom  reference  has  been  made 
(though  Voet  impliedly  disallows  it  when  he  pronounces  against 
actions  for  specific  performance  altogether);  and  it  has  been 
specially  recognised  in  at  least  one  case  decided  in  the  late  High 
Gonrt  And  the  remedy  is  a  useful  one,  for  it  is  impossible  to  say 
that  mere  damages  can  in  every  case  compensate  fully  for  the 
breach  of  a  contract  of  sale ;  and  it  is  hard  that  a  buyer  should, 
if  he  elect  to  claim  specific  performance,  thereby  be  compelled  to 
renounce  any  demand  for  the  damages,  however  real  and  sub- 
stantial, which  the  seller's  default  may  have  caused  him  to  suffer. 


470      STLVERTON  ESTATES  CO.  v.  BELLEVUE  SYNDICATE. 

Moreover,  the  form  of  relief  is  one  which,  with  certain  limita- 
tions, is  recognised  by  the  laws  both  of  England  and  of  Scotland. 

Under  these  circumstances  the  course  to  be  followed  is  clear. 
The  Court  will  lay  down  the  rule  that  where  a  seller  has  made 
default  in  the  delivery  of  the  thing  sold,  and  is  in  nfiora^  the 
purchaser,  in  addition  to  demanding  specific  performance,  may, 
where  he  has  sustained  damages  which  the  law  recognises  and 
allows,  claim  tho^e  damages  in  the  same  action.  It  is  not  neces- 
sary to  say  anything  about  the  circumstances  under  which  the 
Court  will  grant  decrees  of  specific  performance,  or  to  formulate 
any  general  principles  with  regard  to  the  proof  of  such  damages 
as  have  been  referred  to.  The  remedy  thus  recognised  is  entirely 
distinct  from  the  ordinary  right  of  a  purchaser  to  treat  the  con- 
tract as  broken  and  to  demand  clamages  for  the  breach  of  the 
whole  agreement.  The  first  contention  must  therefore  be  decided 
against  the  appellant. 

The  second  point  taken  was  that  the  damages  were  too  remote, 
and  that  in  any  event  tliey  were  special  damages  and  should 
have  been  definitely  claimed  in  the  summons,  which  was  not 
done.  Now  it  must  be  borne  in  mind  that  the  plots  of  land  in 
question  were  sold  in  a  township,  and  were  purchased  by  a 
syndicate.  The  seller  must  have  known  that  they  were  bought 
for  the  purpose  of  resale ;  that  was  the  only  object  the  syndicate . 
could  have  had.  The  buyer  resold  accordingly,  giving  ample 
time  for  the  seller  to  transfer  to  it  before  it  became  obliged 
to. deliver  to  its  purchasers.  And  the  costs  of  the  proceedings 
taken  against  it  under  these  circumstances  do  not  seem  to  be 
too  remote  to  be  recognised  in  an  action  of  this  nature.  They 
were  the  direct  and  natural  result  of  the  seller's  delay  after  he 
knew  the  buyer  had  resold,  which  he  must  have  known  it 
intended  to  do  all  along.  A  more  serious  objection  is  that  the  law 
costs  awarded  were  not  specially  mentioned  in  the  summons. 
Strictly  speaking  they  ought  to  have  been,  and  the  magistrate 
was  wrong  in  allowing  evidence  of  special  damage  without  the 
summons  being  amended.  But,  as  has  been  so  often  pointed  out, 
the  same  precision  of  pleading  which  would  be  insisted  on  in  this 
Court  cannot  always  be  exacted  in  a  court  of  resident  magistrate. 
And  the  facts  of  the  present  case  show  that  the  defendant  was 
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not  prejudiced  by  the  irregularity  of  the  proceedings.  He  knew 
perfectly  well,  as  the  correspondence  shows,  that  the  members  of 
the  syndicate  would  claim  against  him  the  costs  necessitated  by 
Eidelberg's  action,  of  the  issue  of  summons  in  which  he  had  had 
timely  warning.  So  that  the  appellant  should  not  succeed  on  the 
technical  point.  But  the  damages  awarded  are  not  entirely  sup- 
X>orted  by  the  evidence.  The  bill  of  costs  for  £24,  98.  4d.  was 
incurred  in  respect  of  proceedings  taken  by  Eidelberg  to  ascertain 
the  names  of  the  members  of  the  syndicate ;  there  should  have 
been  no  necessity  for  such  proceedings,  and  the  plaintiff  cannot 
recover  from  the  appellant  the  resulting  expenses.  It  was  stated 
that  the  plaintiff  had  certain  costs  to  pay  between  attorney  and 
client,  but  these  costs  have  not  been  proved,  and  the  magistrate 
was  not  justified  in  taking  them  into  account.  It  follows  that 
the  only  damages  which  should  have  been  awarded  were  the 
amount  of  the  costs  incurred  in  the  main  proceedings,  namely, 
£59,  14s.  5d.  The  judgment  in  the  court  below  must  be  altered 
into  one  for  the  plaintiff  for  that  sum  with  costs,  and  the  respondent 
must  pay  the  costs  of  the  appeal. 

Solomon  and  Curlewis,  J.J.,  concurred. 

Appellant's  Attorneys :  Stegmayin,  Esselen  <t  Roos ;  Respond- 
ent's Attorneys :  Tindall  &  Mortimer. 


I 
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PARTRIDGE  v.  ADAMS. 

1904.    May  30,  June  8.    Innes,  C.J.,  and  Solomon 
and  Smith,  J.J. 

Landlord  and  ienant-^Leoie. — Beneficial  occupatum,^  Remission  €pf 
Sent.— War, 

P  had  obtained  a  lease  from  A  of  a  certain  stand  for  a  period  of  fiire 
years  from  the  Ist  January,  1896.     On  the  2nd  January  of  that^ 
year  P  oeded  his  rights  under  the  lease  to  D  in  return  for  the  right 
to  a  certain  iron  building.     By  virtue  of  this  cession  D  thereafter 
occupied*' the  stand,  while  P  remained  liable  for  and  continued  to 
pay  the  rent  to  A.     When  war  broke  out  in  the  beginning  of 
October,  1899,  both  P  and  D  were  expelled  from  the  country, 
and  neither  of,  them  thereafter  had  actual  occupation  of  the 
premises  leased.    A  'sued  P  in  the  court  below  for  the  payment 
of  rent  under  the  lease  during  the  war  period,  and  P  pleaded  that 
he  had  had  no  beneficial  occupation  owing  to  the  existence  of  a 
state  of  war.     ffeldf  on  appeal,  upholding  the  decision  of  the 
magistrate,  that  as  P  had  parted  with  his  rights  of  occupation 
before  the  war,  and  had  not  established  that  he  had  been  deprived 
of .  occupation  or  suffered  any  loss  by  reason  of  the  war,   the 
ordinary  doctrine  of  remission  of  rent  could  not  be  relied  on  as  a 
defence  in  a  case  like  the  present^  and  P  was  therefore  liable  for 
the  rent  claimed. 

This  was  an  appeal  from  a  decision  of  the  Second  Civil 
Magistrate  of  Johannesburg.  The  facts  and  the  arguments  of 
counsel  appear  fully  from  the  judgment. 

Campbell'Johnston,  for  the  appellant. 

WiUiamaon,  for  the  respondent. 

Cur.  adv.  vuLt. 

Poatea  (June  8) : — 

The  judgment  of  the  Court  was  delivered  by 
Solomon,  J. :  This  is  an  appeal  from  the  decision  of  the  Second 
Civil  Magistrate  of  Johannesburg  in  an  action  in  which  the  re- 
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apondent  Bued  the  appellant  for  the  sum  of  £60,  being  rent  alleged 
to  Vie  dne  by  the  appellant  from  the  let  October,  1899,  to  the 
Slab  December,  1900.     The  magistrate  gave  judgment  for  the 
plaintiff  for  the  amount  claimed,  lew  £1,  6&  8d,  being  the  pro- 
portion of  rent  for  the  first  ten  days  of  October,  1899.    The  facta 
proved  in  the  court  below  are  shortly  as  follows :  By  a  written 
agreement  of  lease  of  the  13th  December,  1895,  the  plaintiff  let 
to  the  defendant  a  vacant  stand  for  the  term  of  five  years  begin- 
mng  on  the  1st  January,  1896,  and  ending  on  the  31st  December, 
1900.    The  rent  payable  under  the  lease  was  to  be  £3  per  month 
for  the  first  three  years  of  the  term,  and  £4  per  month  for  the 
last  two  years.    On  the  2nd  January,  1896,  the  defendant  ceded 
his  rights  under  the  lease  to  one  Dennant;  the  cession,  which  is 
indorsed  on  the  lease,  was  in  the  following  terms: — 

In  lieu  of  value  received  this  lease  is  now  transferred  and  ceded  to 
F.  Dennant  of  Johannesburg,  the  monthly  rental  to  be  paid  by  the 
undersigned. 

L.  XT.  Pabtbidob. 

There  is  nothing  in  the  evidence  to  show  whether  the  plaintiff 

knew  of  or  assented  to  this  transaction  between  the  defendant 

and  Dennant    As  consideration  for  the  cession  Dennant  gave  the 

defendant  an  iron  building,  and  thereafter  he  erected  another 

iron  building  on  the  vacant  stand,  the  property  of  the  plaintiff. 

At  the  end  of  September,  1899,  the  defendant  owed  the  plaintiff 

five  months'  rent     At  the  beginning  of  October,  1899,  the 

defendant  was   expelleii   from   the  country,  and  immediately 

after  the  outbreak  of  war  Dennant  also  left  Johannesburg, 

Neither  of  thejn  returned  until  long  after  the  expiration  of  the 

lease,  so  that  there  was  no  actual  occupation  of  the  stand  either 

by  the  defendant  or  by  Dennant  after  the  beginning  of  the  war. 

In  August,  1902,  the  defendant  received  from  one  Rittman, 

the  plaintiffs  agent,  an  account  for  rent  for  five  months  and  ten 

days,  being  from  May  to  10th  October,  1899.    There  was  no 

reference  in  the  account  to  the  rent  which  had  accrued  after  the 

lOih  October,  1899.    On  receipt  of  the  account  the  defendant 

•v^ent  to  isee  Rittman,  and  objected  to  paying  rent  for  the  first  ten 

^ys  in  Optober.    After  some  discussion  Rittman  agreed  to  strike 
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out  of  the  account  the  i*ent  for  the  ten  days,  and  accepted  plain- 
tiff's cheque  for  £20  in  full  settlement  of  the  account  Nothing 
was  said  at  the  interview  about  the  subsequent  rent,  and  it  was 
not  until  nine  months  later  that  the  plaintiff  demanded  from  the 
defendant  rent  for  the  period  Ist  October,  1899,  to  Slst  December, 
1900. 

In  answer  to  the  plaintiffs  claim  defendant  pleaded  (1)  that 
there  had  been  a  settlement  in  full  in  Au^st,  1902 ;  and  (2)  that 
by  reason  of  the  war  the  defendant  had  had  no  beneficial  occupa- 
tion of  the  premises  from  10th  October,  1899,  to  Slat  December, 
1900.  The  magistrate  found  for  the  plaintifl',  and  gave  judgment 
in  his  favour  for  £60,  less  £1,  Gs.  8d.,  and  from  that  judgment 
this  appeal  is  brought.  For  the  appellant  it  was  contended  that 
the  defendant  should  have  succeeded  in  the  court  below  upon 
each  of  the  two  grounds  raised  by  him  in  his  plea,  and  it  is  there- 
fore necessary  to'  consider  the  two  defences  separately. 

And,  first,  with  regard  to  the  contention  that  there  had  been 
a  settlement  in  full  between  the  parties  on  the  2nd  August,  1902, 
I  am  of  opinion  that  the  magistrate  was  clearly  right  in  his  con- 
clusion that  the  defendant  had  failed  to  substantiate  that  defence. 
It  is  true  that  when  in  August,  1902,  the  plaintiff  claimed  rent  to 
10th  October,  1899,  he  made  no  demand  for  any  rent  subsequent 
to  that  date,  and  it  is  extremely  probable  that  he  was  under  the 
impression  at  that  time  that  he  could  not  recover  i*cnt  accruing 
during  the  war  by  reason  of  President  Kruger's  Proclamation  of 
the  25th  October,  1899.  The  mere  fact,  however,  that  he  did  not 
claim  rent  after  the  10th  October,  1899,  under  the  mistaken  belief 
that  he  could  not  legally  recover  such  rent,  cannot  be  held  to  be 
a  release  of  the  defendant,  and  was  therefore  no  bar  to  the  plain- 
tiff, when  he  subsequently  ascertained  his  legal  rights,  taking  pro- 
ceedings to  recover  the  rent.  There  was  no  evidence  beforiB  the 
magistrate  to  prove  that  there  had  been  a  settlement  between 
the  parties  other  than  the  fact  that  the  plaintiff*  had  abstained 
from  demanding  rent  after  the  10th  October,  1899,  and  in  these 
circumstances  I  think  the  magistrate  was  (juite  right  in  holding 
that  no  such  settlement  had  been  proved. 

The  second  ground  of  defence,  however,  was  the  one  that  was 
mainly  relied  on  in  argument  upon  the  appeal.     Upon  that  plea 
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the  magistrate  held  that  the  defendant  was  not  one  penny  the 
worse  for  the  war ;  that  the  only  benefit  he  would  have  received 
from  the  lease  in  any  event  was  the  pajnnent  from  Dennant ;  and 
that,  as  he  had  received  that,  the  plea  necessarily  failed. 

Now  the  general  principle  which  has  been  recognised  in  this 
Court  in  a  number  of  cases  is  that  a  lessee  is  entitled  to  a  remis- 
mem  of  rent  where  he  has  been  prevented  by  war  from  making 
use  of  the  property  for  the  purpose  for  which  it  was  let    Has 
the  defendant  then  discharged  the  onus  which  is  cast  upon  him 
of  proving  that  he  was  prevented  by  the  war  from  making  use 
of  the  stand  in  question  ?    The  plaintiflTs  answer  to  that  question 
is  that  the  defendant  before  the  war  had  ceded  his  right  of  occu- 
pation to  Dennant,  and  that  it  was,  therefore,  his  own  act  and 
not  the  war  which  prevented  him  from  occupying  the  stand.  .  To 
that  argument,  however,  the  defendant's  counsel  replies  that  the 
cession  to  Dennant  was  a  matter  res  inter  alios  acta,  with  which 
the  plaintiff  had  no  concern ;  that  as  between  himself  and  the 
plamtiff  he  was  entitled  to  the  occupation  of  the  stand ;  that 
Demiant,  as  the  sub-lessee,  was  similarly  entitled  as  against  him 
to  the  use  of  the  stand ;  that  Dennant,  having  been  prevented  by 
the  war  from  using  the  property,  was  entitled  to  a  remission  of 
rent  from  him ;  that  Dennant  could  therefore  demand  from  him 
a  pro  raid  share  of  the  consideration  which  he  had  paid  for  the 
cession  of  the  lease,  such  consideration  being  treated  as  payment 
of  rent  in  advance ;  and  that  in  these  circumstances  he  also  could 
claim  a  remission  of  rent  from  the  plaintiff. 

Now  this  argument  appears  to  me  to  be  defective  ia  several 
respects.  In  the  first  place,  I  do  not  agree*  that  the  plaintiff  has 
no  concern  with  the  cession  of  the  lease  to  Dennant.  The  stand 
in  question  was  a  praediwm  urbanuTa,  so  that  the  right  of  oocu* 
pation  under  the  lease  could  be  freely  ceded  by  the  lessee  with- 
out the  consent  of  the  lessor ;  and  upon  such  cession  the  lessor 
had  no  option  but  to  recognise  the  cessionary  as  the  person 
entitled  to  occupy  the  stand.  In  the  second  place,  Dennant  was 
not  the  defendant's  sub-lessee  within  the  ordinary  meaning  of 
that  expression.  He  was  under  no  obligation  to  pay  rent  to  the 
defendant  for  the  stand,  nor  was  he  in  the  position  of  one  who 
had  paid  a  lump  sum  as  rent  in  advance  for  the  unexpired  portion 


476  PARTRIDGE  v.  ADAMS. 

of  the  lease.  The  consideration  for  the  cession  of  the  lease  given 
by  Denni^nt  was  an  iron  building,  which  cannot  be  treated  as  the 
payment  of  rent,  inasmuch  ais  rent  must  consist  eiUier  of  money 
or  of  a  certain  quantity  of  the  fruits  of  the  property.  The 
ordinary  doctrine  of  remission  of  rent  would  appear,  therefore, 
to  have  no  application  to  such  a  case  as  this,  and  it  by  no  means 
follows  that  Dennant  would  be  entitled  by  the  covdictio  sine 
cavsa  to  recover  any  portion  of  the  consideration  which  he  had 
given  for  the  cession  of  the  lease.  In  the  third  place,  there  is 
nothing  to  show  that  Dennant  has  any  intention  of  making  any 
such  claim  against  the  defendant. 

The  case  then  is  quite  a  different  one  from  that  upon  which 
the  defendant's  counsel  based  his  argument  If  in  this  case  it 
had  been  proved  that  the  defendant  had  sub-let  the  stand  to 
Dennant,  that  Dennant  was  to  pay  rent  to  the  defendant  for  the 
use  of  the  stand,  and  that  by  reason  of  his  having  been  deprived 
of  the  occupation  by  the  war  he  claimed  remission  of  rent  from 
the  defendant,  then  there  would  have  been  some  basis  for  the 
defendant's  contention  that  in  these  circumstances  he  also  was 
entitled  to  remission  of  rent  as  against  the  lessor.  Whether  such 
a  contention  would  have  been  successful  is  a  point  upon  which  I 
prefer  to  express  no  opinion,  inasmuch  as  it  does  not  arise  for 
decision  in  this  case.  For  here  the  circumstances  with  which  we 
have  to  deal  are  of  entirely  different  character. 

The  defendant  has  received  from  Dennant  an  iron  building  in 
return  for  the  cession  of  the  lease  to  him,  and  if  war  had  not 
supervened  he  would  have  been  liable  to  the  plaintiff  for  pay- 
ment of  the  rent  for  the  remainder  of  the  term.  There  is  no  sug- 
gestion that  Dennant  intends  to  make  any  claim  against  him  by 
reason  of  the  war.  Why  then  should  he  be  relieved  of  his  liabi- 
lity to  pay  rent  to  the  lessor  ?  If  he  is  relieved  the  result  would 
be  that  he  would  be  a  gainer  by  the  war,  whereas  the  object 
which  the  doctrine  of  the  remission  of  rent  has  in  view  is  to  pro- 
tect the  lessee  from  loss  occasioned  to  him  by  the  war.  Before, 
then,  the  doctrine  can  have  any  application  it  is  essential  that  the 
lessee  should  establish  that  he  has  suffered  loss,  and  here  such 
evidence  is  entirely  wanting.  All  that  he  can  say  is  that  he  had 
no  beneficial  occupation.    But  then  he  would  not  have  had  occu- 
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paiion  if  tKere  had  been  no  war.  Consequently  the  war  has  not 
affected  him  in  the  very  least,  and  there  is  no  basis  for  his  claim 
for  remission  of  rent. 

In  these  drcumstances  I  am  of  opinion  that  the  decision  of 
the  magistrate  on  this  point  is  right,  and  that  the  appeal  there- 
fore most  be  dismissed. 

Appellant's  Attorneys :  Macintoeh  c£  Kenneriey;  Respondent's 
Attorneys :  Roux  &  Jaccbsz. 


BRONKHORST  v.  ABERFELDY  DIAMOND 
DEVELOPING  CO.,  LTD. 

1904.    June  10.    IxxEs,  C.J.,  and  Solomon  and  Wesselu,  J.J. 

Mines  and  minerals. — Mineral  coniracL — Wards. — "Kraal" — " Lan- 
dery." — Meaning. 

The  plaintiff,  who  had  granted  the  defendant  a  prospecting  contract 
over  his  farm,  claimed  that  the  latter  was  not  entitled  to  prospect 
within  certain  enclosure  and  lands,  and  he  relied  on  a  clause  in  the 
contract  whic^  excluded  all  existing  kralen  and  landeryen  from 
mining  operations.  The  enclosure  in  question  consisted  of  about 
ten  morgen  of  ground  without  water  and  surrounded  by  a  stone 
wall,  and  the  defendant  contended  that  it  was  a  kamp  and  not  a 
kraal.  The  lands  had  lain  fallow  for  a  period  of  one  year  at  the 
date  of  the  contract.  Held^  (1)  That  in  deciding  whether  an  en- 
closure was  a  kraal  or  a  kamp  the  use  to  which  it  was  put  should 
be  taken  as  the  test ;  that  a  kraal  was  an  enclosure  used  solely  for 
the  purpose  of  confining  stock,  chiefly  at  night ;  whereas  a  kamp 
was  used  for  enclosing  stock  depasturing  in  it  so  as  to  enable  them 
to  run  and  live  there,  if  necessary  day  and  night.  '  (2)  That 
landery  meant  land  broken  up  and  used  for  agricultural  purposes 
whether  irrigated  and  enclosed  or  not,  and  that  such  land  did  not 
cease  to  be  l(\ndery  merely  because  it  had  lain  fallow  for  a  year, 
in  the  absence  of  proof  that  the  use  of  it  for  agricultural  purposes 
had  been  definitely  abandoned 
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The  plaintiff  claimed  a  declaration  that  the  defendant  was 
not  entitled  to  prospect  or  mine  within  a  radius  of  100  yards  from 
certain  lands,  kraals,  furrows,  and  dams  on  the  farm  Hartebeest- 
fontein,  district  Pretoria. 

The  point  of  the  decision  with  which  this  report  is  concerned 
involved  the  construction  of  the  sixth  clause  of  a  mineral  con- 
tract, of  which  the  following  is  a  translation :  "  From  this  contract 
are  distinctly  excluded  all  existing  (thans  bestaande)  buildings, 
kraals  {kralen)^  werven,  gardens,  and  lands  (laTideryen),  also 
the  water,  the  dams,  fountains,  and  water-furrows  used  and 
necessary  therefor,  and  these  shall  not  in  any  way  be  damaged 
or  impeded  by  the  mining  operations  on  the  ground:  and  the 
appearer  of  the  other  part  shall  not  by  virtue  of  any  rights 
granted  in  this  contract  mine,  dig,  or  work  within  100  yards 
of  the  places  mentioned  in  this  clause."  The  facts  are  set  out 
in  the  judgment. 

Eaadeii  (with  him  Smuts),  for  the  plaintiff*,  was  not  called 
upon. 

Gregarowski  (with  him  Dickson)  for  the  defendant.. 

Innes,  C. J. :  The  defendant  company  is  the  holdcF  of  a  pros- 
pecting contract  over  the  plaintiff*'s  farm,  and  it  is  alleged  that 
whilst  carrying  out  its  operations  the  company  has  contravened 
one  of  the  clauses  of  the  contract,  and  is  therefore  a  trespasser. 
That  being  so,  it  is  necessary  in  the  first  place  to  ascertain  what 
the  contract  meana  The  first  clause  grants  to  the  company  a 
general  right  to  prospect.  Thereafter  clause  6  exemptis  certain 
parts  of  the  farm  from  the  scope  of  any  prospecting  operations. 
I  agree  with  Mr.  Gregurowski  that,  under  those  circumstances, 
the  onus  lies  upon  the  plaintiff  to  satisfy  the  Court  that  the 
operations  of  which  he  complains  liave  taken  place  upon  portions 
of  the  farm  which  arc  protected  by  the  provisions  of  the  6th 
clause. 

Two  points  arise :  first,  what  hvxUs,  gardens,  lands,  and  houses 
were  in  existence  in  the  year  1896.  It  is  necessary  to  ascertain 
this,  h^canso  in  my  opinion  the  words  thans  hcstaande,  ((ualifying 
as  they  do  the  houses,  water-furrows,  lauds;  and  other  things  ty) 
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which  they  refer,  mean  "in  existence  at  the  time  the  contract 
was  entered  into."  That  seems  perfectly  clear.  We  have  to  in- 
quire, therefore,  what  kraaU,  gardens,  lands,  and  houses  were  in 
existence  at  that  time,  and  that  question  having  been  settled,  the 
second  point  arises,  whether  the  defendant  company  has  pro- 
spected within  100  yards  of  any  of  them. 

This  second  point  will  not  give  any  trouble,  because  it  is  clear 
the  prospecting  operations  have  been  carried  on  within  100  yards 
of  all  the  lands,  hraaU,  and  furrows  with  which  the  present  dis- 
pute is  concerned.  Mr.  Perrin's  evidence  and  Mr.  Eruger's  plan 
put  the  matter  beyond  doubt.  Practically,  therefore,  the  inquiry 
Darrowa  itself  to  this :  What  kraala,  gardens,  and  lands  were  in 
existence  in  1896  ?  And  first  as  to  the  enclasure  B,  the  so-called 
kraaJL  or  kamp.  At  B  there  certainly  was  an  enclosure  in  exist- 
ence in  1896.  A  stone  wall  at  that  spot  enclosed  a  portion  of  the 
farm  about  ten  morgen  in  extent. 

Was  that  area  a  kraal  or  was  it  a  kamp  f  In  coming  to  a 
decision  upon  that  question  the  size  of  the  place  is  certainly  a 
very  important  element  to  consider,  but  it  is  not  everything. 
After  all,  it  is  the  use  to  which  it  is  put  which  differentiates  one 
kind  of  enclosure  from  another.  Mr.  Hoffman,  who  was  called 
for  the  defendant,  appeared  to  me  to  hit  the  nail  on  the  head. 
He  said  that  a  kraal  was  an  enclosure  used  solely  for  confining 
stock ;  a  kamp  was  an  area  enclosed  for  the  purpose  of  depas- 
turing stock,  to  enable  them  to  run  there,  if  necessary  day  and 
night,  and  to  live  there.  Into  a  kra4il  stock  is  put  principally  at 
night ;  and  I  do  not  think  it  ceases  to  be  a  kraal  merely  because 
there  is  a  certain  amount  of  grass  in  it  and  it  is  a  good  size,  if  it 
is  used  and  enclosed  substantially  for  that  purpose.  If  it  were 
used  and  enclosed  for  the  purpose  of  preventing  stock  from  stray- 
ing beyond  its  area,  keeping  them  there,  so  that  they  might  live 
there  day  and  night,  it  would  be  a  kamp,  and  not  a  kraal.  The 
first  thing  which  strikes  one  with  regard  to  this  enclosure  is  that 
it  contains  no  water,  and  that  is  a  very  important  fact.'  Because 
if  it  had  been  enclosed  for  use  as  a  kamp,  the  water  was  quite 
close,  and  some  endeavour  would  certainly  have  been  made  either 
to  extend  it  to  the  margin  of  the  water  or  by  some  means  to 
bring  water  into  the  enclosure.     But  that  has  not  been  done.     It 
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is  simply  a  dry  endoeare  in  which  it  would  be  impossible  for 
stock  to  be  kept  for  any  length  of  time.  [The  evidence  was  then 
considered  and  dealt  with  in  detail.]  I  think  that  there  can  be 
very  little  doubt  that  this  enclosure  was  a  hmal,  in  the  sense  in 
which  that  word  was  used  in  the  contract  With  regard  to  it, 
therefore,  the  plaintiff  must  succeed. 

As  to  the  lands,  dams,  and  water-courses,  the  question  is 
whether  these  were  in  existence  in  1896 ;  and  in  order  to  ascer- 
tain whether  they  were  it  is  necessary,  so  far  as  the  landeryen 
are  concerned,  to  determine  what  a  "land"  is.  It  appears  to 
me  that  a  "  land  "  is  a  portion  of  the  farm  broken  up  and  used 
for  agricultural  purposes.  It  does  not  matter  whether  it  is 
irrigated  or  not,  or  whether  it  is  enclosed  or  not  If  it  has 
been  broken  up  for  agricultural  purposes,  it  seems  to  me  to 
be  a  "land,"  and  to  fall  within  the  expression,  so  well  known 
throughout  the  country,  of  laTideryen.  A  "  land  "  need  *  not  lose 
its  character  as  such,  even  though  it  has  lain  fallow  for  a 
year  or  two,  or  even  for  longer.  One  knows  that  throughout 
South  Africa,  where  "lands"  are  not  artificially  manured,  they 
are  allowed  to  lie  fallow ;  it  is  only  in  very  rich  districts  that  the 
"land"  is  continuously  cultivated.  If  it  were  clear,  however, 
that  the  farmer  had  abandoned  a  "  land  "  and  did  not  mean  to 
cultivate  it  as  part  of  his  "  lands  "  any  more,  then,  even  though 
one  riding  through  it  could  see  that  it  had  been  originally  used 
for  cultivation,  I  do  not  think  it  could  any  longer  be  called  a 
"land."  But  was  the  "land"  in  question  abandoned  in  1896? 
That  it  was  originally  cultivated  is  common  cause.  The  evidence, 
to  my  mind,  shows  that  it  was  not  abandoned  in  1896.  [Here  the 
evidence  was  discussed  in  detail.]  That  being  so,  on  this  part  of 
the  case  also  the  plaintiff  must  succeed.  The  contract  was  a  very 
loose  one,  but  Mr.  Byrne,  in  whose  favour  it  was  originally 
granted,  could  have  had  all  these  points  definitely  provided  for. 
That  was  not  done ;  but  on  the  evidence  I  am  satisfied  that  the 
areas  in  regard  to  which  this  dispute  comes  before  the  Court  are 
areas  which  were  protected,  within  a  radius  of  100  yards,  by  the 
terms  of  claiuse.6  of  the  contract 

Judgment  must  therefore  be  for  the  plaintiff  as  prayed;    The 
furrows,  hinds,  and  other  matters  are  described  in  the  declaration 
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by  letters  referring  to  an  amended  plan  which  is  annexed,  and 
the  judgment  of  course  will  be  for  the  plaintiff  as  prayed,  regard 
being  had  to  the  amended  plan  and  not  to  th^  plan  which  was 
originally  attached  to  the  declaration*  The  plaintiff  must  have 
the  costs. 

Solomon  and  Wessels,  J.  J.,  concurred. 

PlaintiflTs  Attorneys:  Roux  Jk  Jaeobsz;  Defendant's  Attor- 
neys :  Reea  &  JoviberL 


ARNOLDI  V.  MOOLMAN. 
1904.    JuTie  13.    Innes,  C.J.,  and  Solomon  and  Bbistowe,  J  J. 
PeUy  debU.—Becov&ry  o/.—Ixm  No.  10  of  1897  it  noi  Migaiory. 

Law  Nob  10  of  1897  does  not  affect  the  rights  of  a  suitori  whose  claim 
does  not  exceed  £15,  to  institute  an  action  in  the  ordinary  manner 
for  recovery  of  such' claim. 

Appeal  from  a  decision  of  the  Assistant  Resident  Magistrate 
of  Bethal. 

The  appellant  sued  to  recover  the  sum  of  £4, 12&  6d.,  being 
for  goods  sold  and  delivered.  The  magistrate  found  for  the 
plaintiff,  but  gave  costs  only  on  the  scale  allowed  by  Law  No.  10 
of  1897  (Recovery  of  Petty  Debts). 

Roo8,  for  the  appellant:  The  plaintiff  is  entitled  to  his 
ordinary  costs.  The  Law  in  question  does  not  debar  a  creditor 
from  bringing  an  ordinary  action ;  see  Johannesburg  Qas  Co,  v. 
Davis  (1  Off.  Rep  Webber,  322). 

No  appearance  for  the  respondent 

IiOiES,  G-J.:  The  Petty  Debts  Iaw  provided  ft  very  Speedy 


482  ARNOLDI  v.  MOOLMAN. 

and  summary  machinery  for  the  recovery  of  Rmall  amounts. 
The  process  did  not  entirely  take  the  form  of  a  judicial  proceed- 
ing, but  was  a  species  of  debt  collection  by  the  registrar  of  the 
landdrost's  court.  The  question  arises  whether,  with  regard  to 
debts  which  fall  within  the  limit  of  amount  fixed  by  the  Petty 
Debts  Law,  the  right  of  the  plaintiff  to  sue  in  the  magistrate's 
court  has  been  in  any  way  affected.  It  appears  to  me  that  that 
point  of  practice  was  settled  by  the  decision  of  the  late  High 
Court  in  the  case  of  Johannesburg  Oaa  Co.  v.  Davis ;  we  ought 
not  now  to  depart  from  the  practice  then  laid  down,  but  should 
follow  that  case.  That  being  so,  the  appeal  must  be  allowed. 
The  appellant  will  have  his  costs  taxed  on  the  ordinary  scale  in 
the  court  below,  and  he  will  have  the  costs  of  the  appeal. 

Solomon  and  Bristowe,  J.J.,  concurred. 
Appellant's  Attorneys :  Tindall  ct-  Mortimer. 
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FEDERAL  TOBACCO  WORKS  v.  BARRON 
k  COMPANY. 

1904.    June  13.    Innes,  C.J.,  and  Solomok  and  Bristowe,  J.J. 

Pnreham  and  mU, — Delivery, — Failure  to  deliver  iciihin  r^oBonable 
time, — Bighi  ofpwrehaser  to  repudiate  contract. 

The  appellants,  a  Johannesburg  firm,  ordered  70,000  bags  through  Uie 
local  agent  of  the  respondents,  who  carried  on  business  in  Ireland. 
The  Court  found  on  the  facts  that  no  date  of  delivery  had  been 
-agreed  upon,  bnt  that  the  order  was  an  urgent  one,  and  should 
have  been  executed  within  a  reasonable  time.  The  bags  were  not 
tendered  until  six  months  after  the  date  of  the  order,  and  one 
month  of  the  delay  was  directly  attributable  to  the  negligence  of 
the  respondents'  agent  Between  the  dates  of  the  order  and  of  the 
tender  the  appellants  made  no  demand  for  delivery,  and  took  no 
other  steps  to  place  the  respondents  in  mora ;  they  waited  till  the 
goods  were  tendered,  and  then  refused  to  accept  them  on  the 
groimd  that  the  respondents  had  failed  to  make  delivery  within  a 
reasonable  time.  Held,  on  appeal,  reversing  the  decision  of  the 
magistrate,  that  delivery  had  not  been  tendered  within  a  reason- 
able time,  and  that  the  appellants  were  entitled  to  wait  till  the 
goods  were  tendered  and  then  repudiate  the  contract  on  that 
ground. 

Appeal  from  a  decision  of  the  Second  Civil  Magistrate  of 
Johanneflbiirg.  The  facts  will  sufBciently  appear  from  the  judg- 
ment. 

Leonard,  K.C,  (with  him  Manfred  Nailian),  for  the  appel- 
lants :  The  drcumstances  of  the  case  show  that  six  months  was 
an  unreasonable  time;  the  ordinary  time  required  for  such  an 
order  is  four  months.  Anshell  states  that  in  April  he  informed 
the  appeUants  tliat  it  would  take  longer  than  usual  to  execute 
the  order.  But  Jay  denies  that  he  received  such  information, 
and  Anshell's  statement  is  inconsistent  with  the  other  facts. 

Ti'nclally  for  the  respondents :  On  the  evidence  no  unreason- 
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able  delay  has  been  proved.  Even  if  delivery  was  not  tendered 
within  a  reasonable  time,  the  appellants  did  not  demand  delivery 
by  a  certain  date  and  did  nothing  to  place  the  respondents  in 
mora;  therefore  they  cannot  now  refuse  to  carry  out  the  con- 
tract Further,  if  the  appellants  knew  in  April  that  there  would 
be  a  delay  in  delivering  the  goods  and  remained  silent,  they  must 
be  taken  to  have  waived  their  right  to  raise  the  defence  that 
unreasonable  delay  had  taken  place.  The  evidence  shows  that 
the  respondents'  agent  informed  the  appellants  that  the  order 
would  require  a  longer  time  than  usual  on  account  of  the  special 
nature  of  the  goods  to  be  supplied. 

Innes,  C.J. :  It  is  unnecessary  to  hear  Mr.  Leana/rd  in  reply. 

The  respondents,  Barron  &  Co.,  sued  the  appellants  for  the 
sum  of  £129,  10s.  3d.  The  magistrate  gave  judgment  for  the 
plaintiffs,  and  against  that  judgment  the  present  appeal  is  brought. 
This  sum  of  £129, 10s.  3d.  was  made  up  of  the  price  of,  and  some 
small  expenditure  in  connection  with,  an  order  for  certain  bags 
placed  by  the  appellants  with  the  respondents.  It  is  admitted 
that  the  order  was  given  by  Jay,  the  manager  of  the  Tobacco 
Works,  to  a  man  called  Heiraanson,  who  was  not  called,  but  who 
represented  the  respondents.  He  received  the  order  from  Jay 
and  took  it  to  Anshell,  who  booked  it  in  the  usual  way,  and  Jay 
signed  the  order  as  approved.  Certain  questions  were  raised  in 
the  court  below,  which  were,  very  wisely  I  think,  not  pressed  in 
this  Court,  and  the  real  defence  is  one  on  the  merits.  It  is  said 
there  was  undue  delay  in  executing  this  order  on  the  part  of 
Barron  &  Co. ;  that  the  order  was  urgent  to  the  knowledge  of 
their  agent ;  and  that  the  undue  delay  which  has  taken  place 
precludes  Barron  &  Co.  from  recovering.  It  is  dear  the  order 
was  urgent,  because  the  letter  written  to  the  Irish  firm  by  their 
agent  Anshell  said  so;  the  Irish  firm,  therefore,  knew  that  the 
order  was  to  be  executed  without  delay. 

It  was  stated  by  Jay  that  Heimanson  undertook  to  make 
delivery  at  Southampton  within  six  or  eight  weeks.  It  is  not 
clear  from  the  magistrate's  reasons  whether  he  accepted  that 
evidence  as  correct  or  not ;  and  I  shall  consider  this  case  as  if  he 
had  not  so  accepted  it.    It  is  improbable  that  such  an  undertaking 
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was  given,  seeing  that  there  is  no  reference  to  it  in  the  order 
signed  by  Jay  himself.  The  case  must  therefore  be  considered 
on  the  basis  that  no  special  agreement  was  come  to  regarding 
the  time  when  the  goods  were  to  b^  delivered,  either  at 
Southampton,  Capetown,  or  Johannesburg. 

That  being  so,  it  was  the  duty  of  Barron  &  Co.  to  make 
delivery  within  a  reasonable  time.     They  are  now  suing  for 
the  purchase-price,    and    they  cannot   obtain   it   unless  they 
prove  that  the  goods  were  duly  and  timeously  tendered     It 
has  been  contended  that  as  the  appellants  lay  by  and  made  no 
demand  for  delivery,  and  took  no  other  steps  to  place  the  respond- 
ents in  mora,  they  could  not,  when  the  goods  were  tendered, 
repudiate  the  contract  on  the  ground  of  a  failure  to  deliver  within 
a  reasonable  time.    But  I  think  the  buyers  were  entitled  to  wait 
till  the  goods  were  offered  to  them,  and  then  to  set  up  the  defence 
(if  the  facts  allowed  them  legally  to  take  it)  that  an  unreasonable 
•  delay  had  elapsed,  and  that  they  were  on  that  account  not  obliged 
to  accept  the  bags  and  pay  for  them.    The  order  was  given  on 
the  23rd  January,  and  the  goods  were  not  tendered  until  July ; 
the  question  is  whether  the  period  of  six  months  was  unreasonable. 
It  is  not  clear  that  the  parties  intended  that  the  material  for 
these  bags  should  be  spepially  manufactured.    There  is  nothing 
aboat  that  in  the  contract  itself ;  and  it  does  not  appear  that  the 
buyers  contemplated  the  material  being  specially  made.    For  it 
was  ordered  from  Barron's  own  samples,  and  there  was  nothing 
to  show  that  the  Federal  Tobacco  Works  thought  that  the  material 
was  not  in  stock  and  would  have  to  be  manufactured  for  the 
.  purpose  of  the  order.    If  the  stuff  was  in  stock,  then  undoubtedly 
an  unreasonable  delay  took  place ;  but  even  if  it  had  to  be  made, 
I  think,  on  reading  the  whole  of  the  eyidence,  that  the  goods 
should  have  been  tendered  within  four  months  at  the  outside. 
The  American  order,  which  was  given  in  May,  was  shipped  from 
America  in  August  and  reached  here  in  about  four  months,  and 
the  general  effect  of  the  evidence  is  that  four  months  would  have 
been  a  reasonable  time.    I  agree  with  Mr.  TiruiaU  that  in  a  case 
of  this  kind,  if  a  very  small  delay  took  place  the  buyers  should 
not  on  that  account  be  allowed  to  repudiate  the  contract.    But 
here  there  was  a  delay  of  two  months  beyond  the  four,  and  for 
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at  least  one  month  of  that  delay  the  unbusiness-like  conduct  of  the 
representative  of  the  respondent  firm  was  directly  responsible. 

It  will  be  noticed  that  the  prices  charged  are  higher  than  the 
prices  in  the  original  indent.     Anshell  sent  the  order  to  his  firm 
in  Ireland  with  the  price  of  only  one  of  the  items  filled  in.     Of 
course,  that  drew  a  reply  from  the  firm  inquiring  what  the  prices 
were.    They  could  not  put  the  orders  in  hand  until  they  had  that 
information;    the  indent  was  practically  in  blank.     The  firm 
accordingly  in  February  wrote  a  letter  which  Anshell  received 
on  the  16th  March,  in  which  they  said :  "  If  the  prices  you  have 
received  bear  a  satisfactory  relation  to  the  prices  we  are  now 
quoting  you  had  better  go  on  with  the  order.     We  will  therefore 
not  proceed  with  it  until  we  have  a  wire  from  you  confirming  itw 
We  note  that  you  have  agreed  to  give  them  special  colours,  which 
means  that  we  have  to  make  and  dye  special  cloth  for  each  par- 
ticular order.    It  will  take  over  two  months  before  we  can  get  it 
out  of  the  dyer's  hands,  and  after  that  we  shall  have  to  proceed 
to  make  the  bags."    He  cabled  the  word  "  confirmed,"  without 
consulting  the  defendants.    That  is  his  own  evidence.    He  also 
stated  that  he  went  to  the  defendants  and  showed  them  the  letter 
which  had  reached  him  on  the  16th  March.     In  so  important  a 
matter  one  would  imagine  that  he  would  have  written,  but  he 
says  that  he  only  made  a  verbal  communication  to  the  defendants. 
Jay  denies  that  the  matter  was  ever  mentioned  to  him ;  Levine 
was  absent,  and  it  is  highly  improbable  that  Anshell  did  inform 
either  of  those  persons  of  the  contents  of  the  letter.    One  can- 
not gather  from  the  magistrate's  reasons  whether  he  believed 
Anshell,  but  it  is  improbable  that  he  did.    And  the  improbability 
becomes  greater  if  we  look  at  the  letter  of  the  13th  April,  which 
is  quite  inconsistent,  in  my  opinion,  with  the  existence  of  a 
previous  communication  in  March  informing  the  Toba^xx)  Works 
of  the  contents  of  the  letter  of  February.     I  cannot  understand 
the  letter  of  the  1 3th  April,  and  the  Federal  Tobacco  Works  say 
they  never  received  it. 

It  comes  then  to  this,  that  Anshell  is  responsible  for  the  delay. 
If  the  conversation  to  whidh  he  deposes  had  taken  place,  it 
might  have  been  urged  that  the  Tobacco  Works  had  waived  any 
right  they  might  have  to  object  to  the  delay ;  that  knowing  that 
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some  delay  had  taken  place,  and  that  more  would  follow,  they 
had  said,  "  Go  on  with  the  order.'*  But  if  the  conversation  did 
not  take  place  that  argument  falls  to  the  ground.  The  fact  that 
then  remains  is  that  this  delay  of  about  two  months  occuired, 
one-half  of  which  was  due  to  the  default  of  Anshell,  the  de- 
fendants' agent ;  and  I  think,  under  the  circumstances,  seeing  that 
this  was  an  order  which  was  described  as  urgent  when  it  was 
sent  to  Ireland  by  Anshell,  that  the  period  of  six  months 
which  elapsed  before  it  was  executed  was  so  unreasonable  that  it 
justified  the  Tobacco  Works  in  refusing  to  take  delivery  of  the 
goods  when  they  were  tendered  in  July.  That  being  so,  I  think 
the  magistrate  was  wrong  in  the  conclusion  at  which  he  arrived, 
and  the  appeal  must  be  allowed.  The  judgment  in  the  court 
below  will  be  altered  to  one  for  the  defendants,  with  costs  in  this 
Court  and  in  the  court  below. 

Solomon  and  Bristowe,  J.J.,  concurred. 

Appellants'  Attorney :  /.  H,  L,  FincUay    Respondents'  Attor- 
neys :  Macintosh  cfc  Kennerley, 
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1904.    June  13.    Innes,  C.J.,  and  Solomon  and  Bristowe,  J.J. 

Prcu:tice. — Gove^fuyi'  or  jiidfje. — Leave  to  8iibpos7icL — Notice. — Buie  of 
Court  No.  57  (h). 

Where  application  is  made  under  Rule  No.  57  (6)  for  leave  to  subpoena 
the  Governor,  Lieutenant-Governor,  or  one  of  the  judges  of  the 
Supreme  Court,  notice  of  such  application  should  be  given  in  the 
case  of  the  Governor  or  Lieutenant-Governor  to  the  Attorney- 
General,  and  in  the  case  of  a  judge  to  the  Registrar  of  the  Court. 

Such  leave  will  not  be  granted  unless  it  is  shown  that  the  evidence 
i*equii'ed  cannot  as  effectually  be  given  by  some  other  witness. 
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Application  for  leave  to  subpoena  his  Excellency  the  Governor 
and  his  Excellency  the  Idedtenant-Qovemor  as  witnesses  in  the 
action  pending  between  the  applicant  as  plaintiff  and  the  Johannes- 
burg municipality  as  defendant.  In  this  action  the  plaintiff  main- 
tained inter  alia  that  Ordinance  No.  19  of  1903  was  invalid  on 
the  ground  that,  being  a  private  Ordinance,  the  regulations  con- 
tained in  the  Royal  Instructions  to  the  Governor  and  Commander- 
in-Chief  and  to  the  Ideutenant-Govemor  of  the  Transvaal,  bearing 
date  the  23rd  September,  1902,  had  not  been  complied  with 
inasmuch  as 

(a)  No  adequate  and  timely  notification,  by  public  advertise- 

ment or  otherwise,  had  been  made  of  the  intention  of 
the  defendant  or  of  any  other  person  to  apply  for  the 
said  Ordinance,  before  the  same  was  brought  into  the 
Legislative  Council ; 

(b)  The  Lieutenant-Governor  had  not  transmitted  a  certificate 

with  regard  to  such  notification  to  the  Governor  prior 
to  the  Governor  assenting  in  his  Majesty's  name  to  the 
said  Ordinance. 
The  defendant  in  its  plea  denied  that  the  Ordinance  was  a 
private  Ordinance,  and  further  denied  that  the  formalities  re- 
quired had  not  been  complied  with.      It  was  .alleged  in  the 
petition  that  the  evidence  of  the  Governor  and  Lieutenant- 
Governor  was  required  to  substantiate  the  allegations  as  to 
no  notification  having  been  given  and  no  certificate  having  been 
transmitted. 

The  application  was  referred  by  CuRLEWis,  J.,  sitting  in 
Chambers,  to  the  full  Court  with  an  expression  of  opinion  to 
the  effect  that  notice  should  be  given  to  the  Attorney-General. 

This  notice  having  been  given,  the  Attorney-General  filed  an 
affidavit  stating  that  he  was  aware  of  all  the  circumstances 
attending  the  passing  of  the  Ordinance,  and  that  he  could  give 
evidence  that  the  Ordinance  had  not  been  treated  as  a  private 
Ordinance,  and  that  the  certificate  referred  to  had  not  been  given. 
The  Clerk  to  the  Legislative  Council  filed  an  affidavit  to  the  same 
effect. 

Esselen  (with  him  de   Wet  and  Manfred  Nathan),  for  the 
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applicwt,  submitted  that  the  plaintiff  was  bound  to  produoe  the 
best  poesible  evidence  especially  as  the  defendant  had  refused  to 
admit  .the  correctness  of  the  evidence  tendered  by  the  Attomey- 
GeneraL 

Bwms-Begg,  for  the  Attorney-General,  was  not  called  upon. 

Innes,  C.J.:  With  regard  to  the  rule  that  every  person  is 
liable  to  be  subpoenaed  to  give  evidence  on  a  matter  within  his 
knowledge,  the  law  has  introduced  an  exemption  in  favour  of 
certain  officials  —  the  High  Commissioner,  the  Governor,  the 
lieutenant^Govemor,  and  the  judges  of  the  Court  The  reason 
of  that  exemption  was,  it  appears  to  me,  this,  that  it  is  not 
desirable  that  officials  in  those  positions  should  be  brought  into 
court  unless  it  is  absolutely  necessary — ^that  is  to  say,  unless  the 
evidence  they  are  asked  to  give  cannot  as  effectually  be  supplied 
by  some  clerk,  official^  or  other  person  who  knows  the  facts.  This 
is  the  first  occasion  on  which  an  application  has  been  made  under 
Rule  of  Court  No.  57  (&),  and  the  Court  should  therefore  indicate 
what  the  practice  ought  to  be  in  future.  I  think  the  learned 
judge  before  whom  the  application  was  first  made  in  Chambers 
was  right  in  directing  that  notice  should  be  given  to  the  Attorney- 
General.  For  unless  the  Court  knows,  through  some  one  appear- 
ing on  behalf  of  the  official  whom  it  is  desired  to  subpoena,  what 
the  facts  are  with  regard  to  who  is  able  to  give  the  evidence,  the 
Court  cannot  possibly  exercise  its  discretion  und^r  the  rule.  And 
I  think  the  Attorney-General  is  the  proper  person  to  whom  notice 
should  be  given  when  it  is  proposed  to  subpoena  the  Governor. or 
lieutenant-Govemor.  If  an  application  were  made  with  regard 
to  one  of  the  judges,  I  think  notice  given  to  the  Registrar  of  the 
Court  would  be  sufficient,  because  the  registrar  would  then  com- 
municate with  the  judge,  and  he  would  take  care  duly  to  lay 
before  the  Court  information  equivalent  to  what  the  Attorney- 
General  acting  on  behalf  of  the  Lieutenant-Governor  in  a  similar 
caae  could  give— information,  that  is  to  say,  on  the  point  whether 
the  evidence  required  could  be  supplied  by  other  persons.  I 
think  that  practice  should  be  observed  in  future. 

The  Governor  and  Lieutenant-Governor  are  required  in  the 
present  instance  to  prove,  first  of  all,  that  no  certificate  was  given. 


490  Ex  PARTE  AARON 

.such  €LS  is  required  in  the  case  of  a  private  Bill  in  terras  of  the 
Royal  Instructions  issued  to  the  Governor.  The  Attorney- 
General  informs  the  parties  that  he  is  able  to  say  that  no  sach 
certificate  was  given,  and  that  none  of  the  formalities  required  by 
those  instructions  in  the  case  of  private  Bills  were  observed  in 
regard  to  this  Ordinance.  Surely  that  supplies  the  parties  with 
a  witness  as  effective  and  competent  as  the  Lieutenant-Gover- 
nor could  be  upon  the  point.  The  Attorney-General  can  satisfy 
himself  as  to  the  facts  from  an  examination  of  the  archives 
of  the  office,  which  is  all  that  the  Lieutenant-Governor  could 
do.  I  do  not  suppose  that  the  Lieutenant-Governor  could  re- 
member now  whether  he  on  the  one  hand  sent,  and  the  Governor 
on  the  other  hand  received,  such  a  certificate  as  would  be  rei|uired 
in  the  case  of  a  private  Bill. 

The  only  other  point  on  which  evidence  is  desired  is  whether 
timely  notice  was  given  of  an  intention  to  introduce  the  Bill. 
That  question  could  be  decided  by  referring  to  the  Government 
Gazette^  where  such  notifce  should  appear,  or  the  archives  of  the 
Government  office,  where  such  notice,  if  given  at  all,  should  be 
lodged.  Mr.  Esselen  says  the  evidence  might  be  necessitated 
owing  to  some  point  raised  by  the  other  side ;  it  will  be  time  to 
consider  that  when  evidence  is  led  by  the  other  side.  A  letter 
was  read  bearing  on  this  point,  and  after  the  receipt  of  that  letter 
I  do.  not  think  the  application  should  have  been  proceeded  with ; 
there  was  no  necessity  for  it.  That  being  so,  Mr.  Bums-Begg, 
who  appears  on  behalf  of  the  Attorney -Genei*al,  is  entitled  to  his 
costs.     The  application  must  be  refused  with  costs. 

Solomon  and  Bristowe,  J.J.,  concurred. 
Applicant  8  Attorneys :  Rvicx  tC*  Jacobaz, 
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DEPUTY-SHERIFF  OF  PRETORIA  v.  SILVER- 
THORNE k  BROWN. 

1904.    June  17.    Innes,  C.J.,  and  Solomon  and  Bkistowe,  J.J. 

Proeiice Sheriff,— Fees.— Writ  wUkdrawn.  —  Rules  of  Court  Nos. 

67  (a),  69  (a). 

A,  having  obtained  judgment  in  the  Supreme  Court  against  B,  took 
out  a  writ  of  execution,  acting  under  which  the  deputj-sherifF 
attached  certain  goods  of  B.  Subsequently  the  writ  was  with- 
drawn at  the  instance  of  A.  The  deputy-sheriff  sued  B  for  his 
fees.  Held,  that  he  could  not  succeed  as  against  B,  but  must  look 
to  A,  the  plaintiff  in  the  original  action,  at  whose  instance  he  had 
acted. 

Action  for  the  sum  of  £451,  lis.,  being  the  amount  of  a  taxed 
bill  of  costs. 

On  the  I8th  May,  1903,  the  Natal  Bank  obtained  judgment 
against  the  present  defendants  for  the  sum  of  £15,015.    The 
same  day  the  bank  took  out  a  writ  for  this  amount  and  costs. 
Tlie  writ  was  in  the  usual  form,  signed  by  the  Registrar  of  the 
Ck>urt,  and  directing  the  sheriff  or  his  lawful  deputy  to  attach 
sufficient  goods  of  the  defendants  to  satisfy  the  judgment  and 
costs  as  well  as  the  costs  of  the  sheriff.     Acting  under  this  writ 
the  plaintiff  proceeded  to  attach  goods  of  the  defendants  to  the 
amount  stated.    On  the  19th  May  the  estate  of  the  defendants 
was  placed  under  provisional  sequestration,  the  writ  being  thereby 
stayed  in  terms  of  sec.  29  of  Law  No.  13  of  1895.     The  provisional 
sequestration  remained  in  force  till  the  9th  July,  when  on  appli- 
cation of  the  creditors,  the  defendants  having  executed  a  deed  of 
aHHignuient,  the  order  of  sequestration  was  set  aside.    This  deed 
of  assignment,  to  which  the  Natal  Bank  was  a  party,  appointed 
one  T.  B.  CaiTuthers  as  assignee,  with  full  power  to  act  on  behalf 
of  the   defendants,  and  provided  that  all  costs  of  attachment, 
gic.y  should  be  paid  by  the  assiijnee  from  the  first  proceeds  of  the 
estate.      On  the  20th  July  the  writ  was,  on  the  instructions  of 
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the  attorneys  of  the  Natal  Bank,  withdrawn.  In  the  meantime, 
i.e.  on  the  Ist  June,  a  new  tariff  of  fees  to  be  charged  by  deputy- 
sherifis  (framed  by  the  judges  of  the  Supreme  Court  under  sec 
16  of  Proclamation  No.  17  of  1902,  and  published  under  Govern- 
ment Notice  No.  503  of  1903)  had  come  into  force.  This  tariff' 
provided  that  where  a  writ  was  withdrawn  after  attachment,  but 
before  sale,  the  sheriff  should  be  entitled  to  charge  3  per  cent,  on 
the  value  of  the  goods  attached,  instead  of  ^  per  cent,  as  before. 
On  the  26th  October  the  plaintiff's  bill  was  taxed  by  the  Taxing 
Master  of  the  Supreme  Court,  and  allowed  on  the  3  per  cent,  scale. 
At  this  taxation  Carruthers  was  represented,  and  the  taxation 
was  not  brought  in  review.  The  plaintiff  now  sued  for  the 
amount  of  the  bill  as  so  taxed. 

The  defendants  pleaded  that  the  plaintiff  had  not  acted  under 
their  instructions,  but  on  the  instructions  of  the  Natal  Bank,  and 
that  they  were  not  liable.  In  the  alternative  they  pleaded  that 
they  were  not  represented  at  the  taxation,  and  that  the  plaintiff 
was  not  entitled  to  charge  on  the  3  per  cent  basis. 

Smuts  (with  him  de  Wet),  for  the  plaintiff:  The  decision  of 
the  Taxing  Master  was  not  brought  in  review,  and  the  defendants 
were  duly  represented  by  the  assignee,  who  held  their  general 
power  of  attorney.  They  are  therefore  not  entitled  to  challenge 
the  correctness  of  the  bill  of  costs. 

As  regards  the  first  defence,  it  is  a  mere  technicality.  In  the 
last  resort  the  defendants  are  liable  for  the  sheriff's  fees.  The 
^sheriff  is  an  officer  of  the  Court,,  and  his  costs  form  part  of  the 
costs  of  the  action.  Rule  of  Court  No.  69  (a)  establishes  a 
privity  between  the  sheriff  and  the  defendants.  Rule  No.  85 
only  applies  to  immovable  property.  In  Ex  parte  Juta  (30tb 
August,  1883)  the  late  High  Court  decided  under  similar  circum- 
stances that  the  defendant  in  the  original  action  was  liable.  In 
the  action  subdeqiiently  brought  by  the  sheriff  under  that  ruling 
an  exception  taken  by  the  defendant  was  dismissed  (Juta  v. 
Porter,  13th  March,  1884),  though  at  the  hearing  of  the  case  on 
the  merits  the  decision  proceeded  on  another  point  (19th  June, 
1884). 

Even  if  the  defendants  were  not  originally  liable,  liability 
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'^As  undertaken  by  Carmthers  on  behalf  of  the  defendants. 
I^ere  is  no  distinction  between  the  assigned  estate  and  the 
««tate  of  the  defendant& 

WiUiamao^ii,  for  the  defendants :  I  admit  that  if  the  defend- 
ants are  liable,  and  were  represented  at  the  taxation,  they  cannot 
J^ow  dispute  the  bill  Carmthers,  however,  did  not  represent  the 
^lefendants.    He  had  undertaken  the  liability  only  as  assignee. 

The  objection  of  the  defendants  is  not  a  technicality.  They 
^^Ad  provided  for  the  costs  of  attachment  in  the  deed  of  assign- 
^«Qt,  to  which  the  Natal  Bank  was  a  party.  The  sheriff  is  in 
we  same  position  as  an  .attorney.  He  must  look  to  the  party 
"^ho  instructed  him.  He  may  have  a  lien  on  the  property 
^^tached  for  his  costs,  but  that  does  not  give  him  the  right  to  sue 
^e  defendant  in  the  action.  The  English  Rules  of  Court  (made 
^der  the  Sheriff's  Act  of  1887)  lay  down  that  the  plaintiff  must 
P^y  the  fees  of  the  sheriff  in  a  case  like  the  present.  See,  further, 
Sneary  v.  Abdy  (34  L.T.  801> 

^na,  in  reply. 

In^tes,  C. J. :  After  the  admission  which  Mr.  WiUiamaon  has 

njade  tliere  is  only  one  point  before  the  Court,  and  that  is  not 

"Ow  HQuch  Mr.  Boeman,  the  deputy- sheriff,  is  entitled  to,  but 

whetheir  he  can  sue  the  defendants  at  all.    It  is  common  cause 

that  tliere  was  no  express  contract  between  Bosman  and  the 

aefeikaa^ts  in  the  original  action,  who  are  also  the  defendants  in 

™8  ^^^ae,    K,  therefore,  any  money  is  to  be  recovered  from  them 

at  the  Buit'Of  the  deputy-sheriff,  it  can  only  be  on  one  of  two 

groTmda — either  because  the  defendants  employed  him,  or  because, 

apart  from  any  such  employment,  some  principle  of  law  or  some 

«Utvxte  or  rule  of  court  makes  them  liable. 

Now  it  is  clear  that  the  sheriff  was  not  employed  by  the 
deUndants;  he  was  employed  by  the  Natal  Bank,  the  plaintiff  in 
the  original  action.  The  procedure  is  clear.  By  Rule  of  Court 
1^0. 67  (a)  a  plaintiff  at  his  own  risk  sues  out  a  writ  from  the 
office  of  the  registrar.  He  entrusts  it  to  the  deputy-sheriff,  who 
at  hig  request  and  on  his  behalf  executes  it.  Now  the  deputy- 
sheriff  is  an  important  oflScer  of  the  Court,  but  he  is  not  salaried ; 
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he  is  paid  by  fees  for  the  work  which  he  does,  and  those  fees 
must  be  defrayed  by  the  person  who  employs  him — ^in  this  case 
the  plaintiff.  Bosman  candidly  admitted  that  that  was  the  view 
he  took.  He  said  that  as  a  rule  he  looked  to  the  plaintiff,  but  on 
this  occasion  he  departed  from  his  usual  practice  because  the 
attorneys  for  the  plaintiff,  in  view  of  the  deed  of  assignment, 
referred  him  to  Carruthers.  So  that  it  is  because  he  did  not 
press  the  attorneys  for  the  plaintiff  and  insist  upon  his  rights 
that  the  whole  diflSculty  has  arisen. 

The  plaintiff  not  being  entitled  to  succeed  on  the  ground  of 
employment,  the  next  question  is  whether  the  defendants  are 
liable  to  him  on  some  other  principle  of  law.  No  statute  has 
been  quoted  as  applicable  to  this  case,  but  Mr.  SmtUs  relied  gene- 
rally upon  the  Rules  of  Ck)urt,  and  more  particularly  upon  Rule 
No.  69  (a).  According  to  that  the  sheriff  is  empowered  to  levy 
and  raise  upon  the  goods  of  the  defendant  sufficient  to  satisfy  not 
only  the  amount  of  the  judgment  and  costs,  but  the  sheriff^s  own 
costs  of  execution  and  the  costs  of  sale.  The  reason  is  dear; 
because  the  plaintiff,  who  is  liable  to  the  sheriff  in  the  first 
instance,  must  ultimately  recover  his  costs  from  the  defendant, 
and  to  avoid  multiplicity  of  procedure  the  whole  amount  is  made 
recoverable  by  a  single  execution  and  out  of  the  proceeds  of  one 
sale.  Then  the  rule  provides  that  an  account  of  those  costs  shall 
be  rendered  to  the  defendant,  because  his  goods  have  been  taken ; 
the  sheriff  has  paid  himself  out  of  the  defendant's  property,  and 
therefore  he  mtist  render  to  the  latter  an  account  of  the  costs 
deducted  from  the  proceeds  of  the  sale  of  that  property.  But 
Rule  No.  69  (a)  only  applies  to  cases  where  there  has  been  a 
sale :  its  terms  are  quite  clear.  It  deals  with  a  special  remedy 
given  to  the  sheriff.  It  does  not  touch  the  legal,  relationship 
which  exists  between  the  sheriff  and  the  plaintiff 'on  the  one 
hand ;  nor,  on  the  other  hand,  does  it  create  any  legal  relation- 
ship, outside  this  rule,  between  the  sheriff  and  the  defendant 
The  rule  does  not  apply  to  a  case  where  the,  writ  has  been  with- 
drawn. No  provision  is  made  for  such  a  case;  and  when  it 
arises  it  seems  to  me  the  only  remedy  open  to  the  sheriff  is  to 
look  to  the  person  who  originally  employed  him,  namely,  the 
plaintiff.    The  Insolvent  Law  provides  that,  where  insolvency 
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supervenes  and  the  writ  therefore  falls  away,  the  person  who  is 
preferent  upon  the  insolvent  estate  is  not  the  sheriff,  but  the 
original  creditor.  The  plaintiff  in  the  action  is  preferred  for  the 
amount  of  the  costs  of  execution.  This  shows  that  the  law  con- 
templates that  the  sheriff  shall  look  to  the  original  creditor,  the 
plaintiff  in  the  action,  and  that  the  latter  shall  to  that  extent  be 
protected. 

I  confess  that  the  case  of  Juta  v.  Porter  sounded  at  first,  in 
view  of  the  above  considerations,  somewhat  startling.  But  from 
the  facts  as  stated  on  both  sides  it  appears  that  the  late  court 
expressly  refrained  from  deciding  the  point  now  under  considera- 
tion. It  merely  held  that  the  defendant  was  liable  under  the 
special  circumstances  of  the  case.  It  now  seems  that  the  writ 
had  been  extended  from  time  to  time ;  a  long  period  had  elapsed 
from  the  date  of  the  original  attachment,  and  the  defendant 
specially  agreed  with  the  sheriff,  in  view  of  this  extension,  that 
he  would  pay  his  fees.  The  High  Ck)urt,  therefore,  held  that  the 
defendant  on  these -facts  was  liable  to  the  sheriff;  but  the  point 
of  law  before  us  in  this  case  was  not  decided  by  the  late  court 
The  decision,  therefore,  in  JiUa  v.  Porter  is  not  an  authority  in 
the  present  case. 

It  only  remains  to  consider  the  effect  of  the  deed  of  assign- 
ment. By  that  deed  the  defendants  ceded  all  their  property  to 
Carruthers  as  assignee  of  their  estate ;  they  constituted  him  their 
attorney  to  settle  all  existing  debts  and  to  collect  all  assets,  and 
it  was  agreed  that  the  costs  of  execution  should  be  paid  by 
Carruthers  out  of  the  first  proceeds  of  the  estate.  To  that  deed 
the  Natal  Bank  was  a  party,  and  I  think  there  are  strong  grounds 
for  holding  that  there  was  a  contract  between  the  Natal  Bank 
and  Carruthers  in  favour  of  the  deputy-sheriff.  Carruthers 
promised  the  Natal  Bank  that  instead  of  its  having  to  pay  the 
sheriff,  he  would  do  so  out  of  the  first  proceeds,  and  if  the  prin- 
ciple of  Tradesmen's  Benefit  Society  v.  du  Preez  is  to  be  followed 
— a  point  upon  which  I  say  nothing — then  the  sheriff  might,  by 
accepting  the  stipulation  made  in  his  favour  between  the  Natal 
Bank  and  Carruthers,  sue  Carruthers ;  but  it  is  clear  he  could 
not  on  that  ground  sue  the  defendant&  The  promise  was  made 
by  Carruthers  himself,  not  by  the  defendants  or  by  Carruthers 
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as  their  ageot.  The  whole  estate  was  pat  in. the  hands  of 
Camithers  on  certain  conditions,  which  he  personally  .undertook 
to  carry  out  so  far  as  they  affected  the  particular  parties  to  the 
deed.  In  this  instance  he  undertook  with  the  Natal  Bank,  which 
was  primarily  liable  to  the  deputy-sheriff,  that  he  would  pay  the 
sheriff  out  of  the  first  proceeds  of  sale.  If  the  sheriff  accepted 
that  position,  and  if  the  case  of  Tradesmen's  Benefit  Society  v.  du 
Preez  were  followed,  he  would  have  an  action  against  Camithers. 
But  if  he  brought  such  an  action  it  would  be  by  virtue  of  a  new 
(kmtract,  not  on  the  grounds  upon  which  the  present  action  is 
based. 

Can  the  fact  that  Carruthers  was  represented  at  the  taxation 
make  the  defendants  liable  if  they  were  not  liable  before  ?  Clearly 
not.  Carruthers  had  an  interest ;  he  had  undertaken,  as  between 
the  Natal  Bank  and  the  other  creditors,  to  pay  the  sheriff,  and  it 
would  be  perfectly  right  that  he  should  be  represented  at  the 
taxation ;  but  the  fact  that  he  went  there  and  took  part  in  the 
taxation  cannot  make  the  defendants  liable  if  they  were  not 
liable  before  the  deed  of  assignment  was  executed.  In  my 
opinion  there  was  not  such  a  liability  on  the  defendants,  and  the 
fact  that  Carruthers  was  present  at  the  taxation  cannot  affect 
the  matter. 

The  objection  taken  is  not  merely  technical ;  it  is  a  very  real 
objection,  founded  upon  a  substantial  point  of  law,  and  I  think 
it  was  rightly  taken.  We  are  bound  to  uphold  it  and  to  give 
judgment  for  the  defendants  with  costs.  That  leaves  the  plain- 
tiff's position,  with  regard  to  the  Natal  Bank  and  with  regard  to 
Carruthers,  quite  unaffected. 

Solomon  and  Bristowe,  J.J.,  concurred. 

Plaintiffs  Attorneys:  TindaU  dk  MortimeT ;  Defendants' 
Attorney :  J,  H.  i.  Fvadlay. 
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Ex  PARTE  TAYLOR'S  CURATOR 
1904.    Jvme  17.    Webssib,  J. 

Lunacy, — CurdUor. — Cintri  may  atUhorite  the  invegtmeni  ofmaneyeqf 
lunatic.— FrodanuUian  No.  36  of  1902,  §6e$,  34  and  42. 

The  Court  has  jbhe  power  under  aecs.  34  and  42  of  ProoUmatioii  No.  36 
of  19(]f2,  notwithstanding  the  provisions  of  see.  95  of  Pn)clamation 
No.  28  of  1902,  to  authorvae  a.  curator  appointed  over  tiie  person 
and  property  of  a  lunatic  to  invest  the  latter's  money  upon  security 
of  first  mortgage  of  immovable  property. 

In  this  application  the  petitioner  had  on  the  23rd  October, 
1902,  been  appointed  curator  over  the  person  and  property  of  one 
May  Taylor,  a  lunatic.    An  inventory  of  the  estate  and  im 
aooo'nnt  of  his  administration  had  been  filed  by  the  applicant 
with  the  Master,  and  the  latter  thereupon  called  on  the  curator 
to  realise  the  estate  and  to  pay  the  moneys  received  on  reali- 
sation into  the  Guardian's  Fund.    The  Master  contended  that 
under  the  order  of  court  by  which  the  applicant  had  been  ap- 
pointed curator  it  was  not  competent  for  the  latter  to  administer 
the  estate  in  the  same  manner  as  the  said  May  Taylor  had  done, 
while  the  petitioner  submitted  that  it  was  his  duty  as  curator  to 
do  so.    The  greater  part  of  the  estate  consisted  of  money  invested 
at  7  or  8  per  cent  upon  security  of  first  mortgage  of  landed 
property,  and  the  curator  desired  to  continue  these  investments. 
Accordingly  he  prayed  for  an  order  (a)  declaring  that  under  his 
appointment  by  the  Court  as  curator  it  was  his  duty  to  continue 
administering  the  estate  by  the  investment  of  the  funds  therein 
upon  the  security  of  first  mortgage  of  landed  property,  and  from 
time  to  time  to  call  up  such  investments  and  to  reinvest  the  funds 
so  received ;  or,  in  the  alternative,  (b)  an  order  granting  him 
authority  to  act  in  the  manner  above  defined. 
The  Master's  report  was  as  follows : — 

My  contention  is  that  a  curator  appointed  to  the  property  of  a 
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498  Ex  PARTR  TAYLOR'S  CURATOR. 

lunatic  has  no  power  to  invest  the  moneys  of  the  lunatic  which  < 
into  his  hands,  but  must  pay  them  into  the  Guardian's  Fund. 

I  have  contended  that  sec  95  of  Proclamation  No.  28  of  1902 
applies  to  a  curator  appointed  to  the  property  ol  a  lunatic  equally 
with  a  curator  appointed  under  tiiat  Proclamation.  The  contrary 
view  seems  to  be  inconsistent  with  the  language  of  sec  101,  which 
provides  for  the  payment  of  interest  on  moneys  in  the  Guardian's 
Fund  received  by  the  Master  for  account  of  any  minor  "  or  lunatic," 
and  of  sec.  104,  which  provides  for  the  payment  by  the  Master  of 
moneys  standing  in  the  books  of  the  Guardian's  Fund  to  the  credit 
of  such  minor,  lunatic,  insane,  or  absent  person. 

It  was  contended  for  the  applicant  that  a  distinction  shook!  be- 
drawn  between  the  position  and  consequent  obligations  of  curators 
dative  and  curators  bonis,  holding  under  the  Master,  and  curators  to 
the  property  of  lunatics  appointed  by  the  Court  If  this  aigument  i| 
sound,  a  further  distinction  will  require  to  be  drawn  between  curators 
to  the  property  of  lunatics  appointed  by  the  Court  and  those  appointed 
by  the  Master,  in  terms  of  sec.  34  of  Proclamation  No.  36  of  1902.  I 
can  find  no  such  distinction.  It  would  seem,  moreover,  that  the  effect 
of  sees.  38,  39,  and  40  of  the  Proclamation  Na  36  of  1902  is  to  make 
a  curator  appointed  thereunder,  whether  by  an  order  of  court  or  under 
the  hand  of  the  Master,  to  all  intents  and  purposes  the  agent  of  the 
Master. 

I  mi^  point  out  that  sec.  42  of  Proclamation  No.  36  of  1902,  which, 
authorises  the  Court  to  give  the  curator  various  directions,  does  not 
sanction  his  investing  the  property  of  the  lunatic  The  same  omission 
will  be  found  in  the  Cape  Lunacy  Act  (No.  36  of  1891^  aec  45.  The 
explanation  of  the  omission  in  the  Cape  Act  is  to  be  found  in  sec.  85 
of  Ordinance  No.  106  of  1833,  which  directs  that  all  curators  dative 
(an  expression  which  in  sec.  11  of  that  Ordinance  is  especially  appro- 
priated to  curators  to  lunatics)  shall  pay  in  the  moneys  belonging  to 
such  lunatics  into  the  Guardian's  Fund. 

I  hold  that  he  had  no  power  to  invest  moneys  unless  speciilly 
authorised  to  do  so,  but  need  not  necessarily  disturb  such  invest- 
ments as  had  already  been  made  by  Mrs.  Taylor  prior  to  her  being 
adjudged  a  lunatic,  provided  the  moneys  were  invested  on  suffident 
security. 

OregoTowski,  for  the  applicant:  The  terms  of  Prodamatioa 
No.  36  of  1902  are  very  wide ;  the  Court  can  give  any  direction 
it  may  deem  desirable  in  regard  to  the  property  of  lunaticA. 
That  Proclamation  was  promulgated  subeequently  to  Proda- 
mation  No.  28  of  1902,  and  must  be  taken  to  have  repealed 
sec.  95  of  the  latter. 
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The  Court  held  that,  as  no  aathoriiy  had  heen  granted  to  the 

curator  in  the  order  by  which  he  had  been  appointed,  it  was 

neoesaary  for  him  now  to  apply  to  the  Court    Notwithstanding 

the  provisionti  of  soc  95  of  Proclamation  No.  28  of  1902,  the 

terms  of  sees.  34  and  42  of  Proclamatiou  Na  36  of  1902  gave 

the  Court  wide  powers  in  regard  to  the  administration  of  the 

property  of  lunatics,  and  allowed  it  to  antiiorise  a  curator  to 

invest  money  on  good  security  provided  the  Court  was  satisfied 

that  such  a  eourse  was  under  all  the  circumstances  in  the 

interests  of  the  lunatic's  estate.     Accordingly  an  order  was 

granted  authorising  the  applicant  to  invest  the  mcmey  of  the 

aforesaid  May  Taylor  on  security  of  first  mortgage  of  landed 

property,  and  to  call  up  and  reinvest  the  same  from  time  to  time. 

Costs  to  come  out  of  the  estate. 

Applicant's  Attorneys :  Rooth  Jk  WesaeU. 


MARICO  BOARD    OF    EXORS.  AND    TRUST 
CO,,  LTD.,  V.  REGISTRAR  OF  COMPANIES. 

1904.    JuTie  6,  20,     Innes,  C J.,  and  WissiLS  and  Smith,  J.J. 

Ccmpany,'-'LtmUed  liabitU^. — Power  to  reduce  eapiial, — Law  No.  5  of 
1874,  «0M.  2,  7. 

Sec  7  of  Law  No.  5  ol  1874  does  not  aatborise  a  company  registered 
with  limited  liability  under  that  Law  to  effect  a  reduction  of  the 
nominal  capital  fixed  by  its  articles.  It  only  confers  the  right  to 
register  soch  new  or  supplementary  articles  as  are  not  in  conflict 
with  the  hmdamental  ccmstitation  of  the  company  as  originally 


This  was  an  application  for  an  order  compelling  the.  Registrar 
of  Companies  to  register  certain  sapplementary  artides  of 


asso* 
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ciatioiL  These  artideB  were  passed  at  a  general  meeting  of  the 
shareholders  of  the  applicant  company  held  on  the  25th  Sep- 
tember, 1903,  and  provided  inter  alia  for  the  reduction  of  the 
applicant  company's  capital  from  £20,000  to  £10fiOO.  The  com- 
pany had  been  duly  registered  under  the  limited  liability  laws  of 
the  late  Republic  on  the  5th  June,  1890,  with  a  capital  of 
£20,000,  divided  into  2000  £10  shares.  These  shares  had  all 
been  issuedj  and  the  sum  of  £2,  lOs.  had  been  paid  up  on  each 
share,  leaving  uncalled  up  capital  to  the  amount  of  £15,000. 
The  original  articles  of  association  contained  provision  for  the 
alteration  or  amendment  thereof  by  the  shareholders. 

Affidavits  were  filed'  on  behalf  of  the  applicant  ccHupany 
showing  it  to  be  in  a  sound  financial  position. 

The  Registrar  of  Companies  in  refusing  to  register  the  supple- 
mentary articles  stated  his  position  as  follows : — 

The  present  Buppleroentary  articles  of  association,  the  registration 
of  which  is  desired,  relate,  so  fiftr  as  is  material  to  the  present  decision, 
to  the  redaction  of  the  capital  of  the  company  from  twenty  thousand 
pounds  to  ten  thousand  pounds.  It  should  at  once  be  stated  that  there 
is  nothing  in  the  Laws  as  they  at  present  stand  governing  the  registra- 
tion of  limited  liability  companies  which  lays  down  any  procedure  or 
practice  which  mast  be  adopted  by  the  Registry  in  accepting  for  regis- 
tration supplementary  articles  of  association  which  embody  a  decrease 
of  capital  ]  but  the  practice  which  has  been  adopted  in  the  office  of  the 
Registrar  of  Companies  since  the  annexation  has  been  to  refuse  to  regis- 
ter, without  an  order  of  court,  supplementary  articles  of  association 
embodying  a  decrease  of  capital,  unless  the  directors  or  other  respon- 
sible officers  of  the  company  file  with  the  supplementary  articles  a 
statement  upon  oath  that  tiie  proposed  redaction  of  capital  will  be 
effidcted  solely  by  the  cancellation  of  fully  paid-up  or  unissued  shares ; 
or,  in  other  words,  unless  it  is  quite  dear  tiuit  the  proposed  reduction 
of  capital  does  not  affect  in  any  way  the  company's  position  as  regards 
its  public  credit.  As  was  not  unnatural,  the  attitude  which  the 
Registrar  should  adopt  in  cases  where  a  company  proposes  to  reduce 
its  capital  came  early  under  consideration  after  the  reopening  of  the 
Companies  Office  on  the  27th  June,  1901,  and  the  procedure  to  be 
followed  by  the  Registry  in  such  cases  was  laid  down  by  the  Law 
Department  so  long  ago  as  December,  1901,  that  decision  having  been 
confirmed  in  this  case  in  December,  1903.  In  the  present  instance 
the  responsible  officers  of  the  Marico  Board  of  Executors  and  Trust 
Co.,  Ltd.,  refuse  to  file  the  affidavit  required  by  the  practice  of  the 
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office,  and  indeed  it  is  clear  from  a  perusal  of  the  original  trust  deed 
that  they  oould  not  do  so^  none  of  the  shares,  so  far  as  can  be  obseryed 
from  the  documents  relating  to  the  company  which  iare  in  the  possession 
of  this  offioB,  being  fully  paid  up,  and  the  unissued  reserre,  if  any,  not 
being  sufficient  to  provide  for  the  necessary  capital  which  requires 
csaoellation. 

Under  the  oircumstances  I  have  no  other  option  but  to  formally 
refuse  to  register  the  proposed  supplementary  articles  of  atoociation 
unless  by  virtue  of  an  order  of  the  Supreme  Court 

The  application  originally  came  before  Bristowe,  J.,  who 
on  the  11th  May,  1904,  granted  a  rule  nisi  calling  upon  all 
interested  parties  to  show  cause  before  the  full  Court  on  the 
6th  June,  1904,  why  the  order  prayed  for  should  not  be  granted. 
This  rule  had  been  duly  published  in  the  various  newspapers 
ordered,  and  application  was  now  made  for  its  confirmation. 

Oregorawski,  for  the  applicant :  There  is  nothing  in  the  Law 
whidi  gives  the  Registrar  of  Companies  the  power  to  refuse  to 
register  any  supplementary  articles  of  association  which  might 
be  submitted  to  hint  Sec.  7  of  the  Law  (Na  5  of  1874)  places 
no  limitations  on  the  supplementary  articles  of  association,  while 
under  sea  3  an  unlimited  liability  company  can  become  a  limited 
liability  company,  this  being  practically  a  great  redaction  of 
capital  The  Registrar  of  Companies  recognises  this,  for  he  does 
not  contend  that  a  company  can  in  no  case  reduce  its  capital 
See,  tfo^h&t,  In  re  Scnith  African  MMiTig  Co.  (3  C.T.^  By 

the  English  Act  of  1862  the  redaction  of  capital  was  forbidden, 
and  subsequently  statutory  provisions  as  to  such  reduction 
#ere  liud  down ;  the  English  cases  therefore  are  not  applicable. 
Neither  the  applicant's  shareholders  nor  its  creditors  can  be  pre- 
judiced by  the  reduction.  Even  if  the  creditors  were  prejudiced 
they  might  have  a  remedy  on  the  basis  of  the  old  artides. 

^Bums-Begg,  for  the  respondent :  A  limited  liability  company 
18  a  creature  of  statute,  and  it  is  strictly  bound  by  the  terms  of 
the  statute  under  which  it  is  created. 

[Innes,  C  J. :  What  section  of  the  statute  gives  the  Registrar 
of  Companies  the  right  to  say  in  what  cases  he  will  register  a 
reduction  of  capital  ?] 

Tliere  is  no  section ;  but  it  has  been  the  practice  to  do  so  in 
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those  cases  in  which  nobody  can  possibly  be  prejudiced  by  the 
reduction  of  capital.  This  was  also  the  practice  under  the 
Bepublic,  but  the  point  was  never  raised  before  the  late  High 
Court  Law  No.  5  of  1874  is  an  innovation  of  the  common  law, 
and  it  must  be  strictly  construed.  The  public  would  trade  with 
the  company  upon  the  faith  of  the  amount  of  capital  registered. 

The  capital  is  such  a  fundamental  requisite  of  the  constitu- 
tion of  a  company  that  it  cannot  be  altered.  The  effect  of  sec  7 
is  that  the  Begistrar  is  presumed  to  be  able  to  exercise  his  dis- 
cretion in  saying  that  he  would  not  register  the  articles  as  they 
stood  unless  authorised  by  order  of  court. 

[Innes,  C.J. :  What  right  would  the  Court  have  to  interfere  ?] 

The  Court  has  an  inherent  right  to  pronounce  on  the  merits 
of  a  particular  case  submitted  to  it. 

[Wessels,  J.:  The  Court  can  prevent  an  illegality,  but  it 
cannot  confer  a  capacity.] 

If  there  is  no  discretion  on  the  part  of  the  Begistrar  in  regis- 
tering supplementary  articles,  then  I  would  submit  there  is  no 
power  given  to  companies  under  that  Law  to  reduce  their  capital 
The  capital  is  an  inviolable  element  of  the  company.  The  Law  is 
silent  on  the  question  of  reduction  of  capital,  and  leaves  the  posi- 
tion as  it  was  under  the  English  Company  Act  of  1844.  I  know 
of  no  decisions  on  the  point  under  that  Act,  but  some  of  the 
decisions  under  the  later  Acts  are  instructive  on  the  question  of 
the  inviolability  of  the  capital ;  see  Trevor  v.  Whitvxyrth  (12 
App.  Cas.  409),  per  Lord  Hebschell  at  p.  416,  and  per  Lord 
Watson  at  p.  423 ;  loi  re  The  Alexandra  Palace  Hotel  Co.  (21 
Ch,  D.  149),  per  Fry,  L.J.,  at  p.  160 ;  Holmes  v.  NewcaMe  Abat- 
toir Co.  (1  Ch.  D.  662),  p&r  Hall,  V.C,  at  p.  686.  See,  further, 
PhiUip  V.  Britannia  0.  M.  Co.  (5  S.C.  440)  and  LockhaH  v.  de 
Beers  D.  M.  Co.  (4  S.C.  260). 

Oregorowski,  in  reply :  The  legislature  only  insists  on  com- 
pliance with  sec.  2  of  the  Law.  By  inference  from  the  remarks 
in  Droitwich  Patent  Salt  Co.  v.  Curzon  (3  LB.,  Ex.  35)  it  seems 
that  a  company  registered  under  the  English  Act  of  1844 
could  reduce  its  capital. 

Cur,  adv,  wJU. 
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Pa8<ea(Jtm6  20):— 

The  judgment  of  the  Court  was  delivered  by 
Smifh,  J.:  This  application  of  the  Marico  Board  of  Execu- 
tors and  Trust  Co.,  Ltd.,  comes  before  us  by  way  of  petition 
asking  for  an  order  of  the  Court  authorising  the  Registrar 
of   Companies   to  register  certain    supplementary    articles   of 
association  duly  passed  at  an  extraordinary  general  meeting 
of  the  shareholders  of  the  company  held  on  the  25th  Sep* 
tember,    1903.      The    company    was    duly    registered    as    a 
company  with  limited  liability  in  accordance  with  the  pro- 
visions of  Law  No.  5  of  1874.  '  The  articles  of  association 
provide  that  the  capital  stock  of  the  company  shall  consist  of 
the  sum  of  £20,000  divided  into  2000  shares  of  £10  each, 
with    power   to    increase   the  qipital    by  the    issue    of   such 
further  number  of  shares  of  £10  each  as  may  be  authorised  by 
a  majority  of  shareholders  at  any  general  or  special  meeting. 
The  paid-up  capital  consisted  of  the  sum  of  £2,  10s.  per  share 
on  the  first  1500  shares,   500  shares  being  held  in  reserve. 
There  is  nothing  to  show,  nor  is  it  material  for  the  purposes 
of  this  application  to  inquire,  whether  or  when  these  500  shares 
were  issued.    Sec.  74  provides  that  it  shall  and  may  be  lawful 
for  the  shareholders  entitled  to  vote  "  to  repeal,  alter,  amend,  or 
modify  any  section  of  this  deed  and  to  make  any  additional 
provision  thereto  in  manner  following,"  and  it  then  goes  on  to 
indicate  the  way  in  which  this  can  be  effected,  viz.,  by  a  resolu- 
tion passed  by  a  majority  of  three-fourths  of  the  shareholders 
present  at  a  meeting  to  be  specially  summoned  for  the  purpose. 
The  meeting  of  the  25th  September  was  duly  convened  in  accord- 
ance with  the  provisions  of  this  section,  and  a  resolution  was 
duly  passed  altering  the  provisions  of  the  articles  of  association 
(or  trust  deed,  as  the  document  itself  is  entitled)  in  the  following 
particulars  inter  aliay  viz.,  the  ca]Htal  of  the  company  was  declared 
to  be  £10,000,  divided  into  10,000  shares  of  £1  each,  and  lOs.  per 
share  was  declared  to  be  paid  up  in  respect  of  each  share.     The 
effect  of  the  resolution  passed  at  the  meeting  was,  stated  shortly, 
to  reduce  the  capital  from  £20,000  to  £10,000,  and  to  divide  it 
\  into  10,000  shares  of  £1  eachjnstead  of  into  2000  shares  of 

£10  each. 
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The  new  or  supplementary  articles  of  association  effecting  the 
alterations  in  the  original  articles  necessary  to  carry  oat  this 
change  in  the  capital  of  the  company  were  tendered  for  registra- 
tion to  the  Registrar  of  Companies.  Registration  was  refused 
by  him  on  the  ground  that  though  the  law  contains  no  provision 
regulating  th6  procedure  to  be  adopted  in  accepting  or  refusing 
supplementary  articles  of  association,  the  practice  <^  his  office 
had  been  to  refuse  registration  of  any  supplementary  articles 
providing  for  a  reduction  of  capital  except  in  cases  where  it  was 
clear  that  the  rights  of  creditors  could  not  be  prejudicially  affected, 
e.g.  where  the  reduction  was  to  be  effected  by  the  cancellation  of 
fully  paid-up  or  unissued  shares. 

Under  these  circumstances  the  company  approach  the  Court 
and  ask  foe  an  order  authorising  the  registration.  The  petition 
coming  before  a  judge  in  Chambers,  a  rule  nisi  was  directed  to 
be  issued  calling  upon  the  creditors  of  the  company  to  show 
cause  why  the  Registrar  of  Companies  should  not  be  authorised 
to  register  the  supplementary  articles  of  association,  and  the  rule 
was  ordered  to  be  published  in  the  newspapers  published  in  the 
district  where  the  offices  of  the  company  are  situate,  and  in  other 
newspapers  circulating  in  the  Transvaal.  On  the  return  day  of 
the  rule  there  was  no  appearance  on  the  part  of  any  creditor, 
and  the  Registrar  of  Companies  appeared  by  counsel  not  for  the 
purpose  of  opposing  the  claim  of  the  petitioners  on  the  merits, 
but  to  lay  before  the  Court  information  as  to  what  the  practice 
of  his  office  had  been  since  its  institution,  and  to  submit  his  views 
upon  the  provisions  of  the  Law  on  which  that  practice  had  been 
based. 

The  contention  of  the  applicant  is  that  under  sec  7  of  Law 
No.  6  of  1874  it  is  competent  for  a  company  to  alter  its  trust 
deed  (or  articles  of  association,  to  use  the  term  contained  in  the 
Law)  at  its  pleasure,  and  to  have  any  new  or  supplementary 
articles  of  association  registered,  and  that  it  is  not  competent  to 
creditors  or  any  member  of  the  public  to  hinder  such  registration 
or  to  the  Registrar  of  Companies  to  refuse  it.  It  was  conceded 
that  this  state  of  the  law  was  extremely  undesirable,  but  it  was 
strongly  urged  upon  us  that  it  was  the  function  of  the  legislature 
to  amend  the  law,  and  that  if  Law  No.  5  of  1874  gave  a  company 
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an  unlimiied  right  of  altering  its  articles  of  aasociation,  the  Court 
would  be  in  effect  legislating  if  it  stepped  in  and  said  that  that 
right  should  be  restricted  in  certain  particalara  Now  that  view 
is  undoubtedly  sound,  and  if  it  is  clear  that  the  Law  does  give  to 
limited  companies  an  absolute  and  unfettered  right  to  alter  their 
articles  of  association  at  their  own  free  will,  we  must  of  course 
give  effect  to  the  Law,  however  mischievous  in  our  opinion  its 
provisions  may  be.  It  is  our  duty  to  interpret  the  Law  as  we 
find  it,  not  to  alter  or  add  to  its  provisions  in  order  to  make  it 
conform  to  what  we  think  it  should  be. 

The  importance  to  the  general  public  of  the  question  raised 
by  this  petition,  viz.,  whether  it  is  competent  to  a  company  regis- 
tered with  limited  liability  to  reduce  its  capital  at  its  own  dii- 
cretion,  is  so  great,  that  we  were  desirous  of  considering  very 
carefully  the  terms  of  the  Law  before  giving  judgment,  and  we 
therefore  reserved  our  decision.    At  the  outset,  and  before  pro- 
ceeding to  deal  with  the  Law,  it  will  be  well  to  state  that  this 
application  is  a  perfectly  bond  fide  one,  and  that  there  is  no 
reason  to  think  that  any  creditor  of  the  company  would  at  the 
present  time  be  prejudiced  by  the  proposed  reduction  of  capital. 
It  appears  from  the  affidavit  of  the  chairman  of  the  board  of 
directors,  and  from  the  balance  sheets  of  the  company  for  tiie 
years  1902  and  1903,  that  the  affairs  of  the  company  are  in  a 
flourishing  condition ;  it  returns  a  dividend  of  20  per  cent  to  its 
shareholders,  and  its  assets,  even  if  the  proposed  reduction  of 
capital  is  effected,  are  amply  sufficient  to  cover  all  its  liabilities. 
There  is  no  reason  to  doubt  under  these  circumstances  that  the 
reason  of  the  desire  to  reduce  capital  is  because  the  shareholders 
feel  that  there  is  no  Likelihood  of  the  uncalled  capital  being 
required  for  the  purposes  of  the  company,  and  that  the  large 
liability  on  the  shares  prejudicially  affects  their  present  value. 
Whilst^  however,  we  may  concede  that  in  the  particular  case  now 
before  us  a  reduction  of  capital  may  be  of  benefit  to  the  company, 
and  at  the  same  time  not  prejudicially  affect  the  rights  of  its 
creditors,  it  is  obvious  that  if  the  right  to  reduce  capital  is 
inherent  in  every  company  registered  under  Law  No.  6  of  1874, 
cases  may  occur  where  the  .claims  of  creditors  would  be  entirely 
defeated,  and  it  is  therefore  necessary  to  scrutinise  closely  the 
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provisions  of  the  Law  before  laying  down  a  general  princiide 
which  might  have  most  disastrons  resolto,  however  harmless  it 
might  appear  to  be  with  regard  to  the  particular  case  before  us. 
The  only  Law  the  provisions  of  which  it  is  necessary  to  consider 
is  Law  No.  5  of  1874.  This  Law  provides  for  the  registration  of 
companies  with  limited  liability,  and  the  only  essentials  for  pro- 
curing such  registration  are  those  stated  in  sec.  2,  viz.,  the  appli- 
cation for  registration  is  to  contain  a  statement  that  the  company 
is  to  be  formed  with  limited  liability;  that  the  word  "limited" 
is  to  be  the  last  word  in  the  titie  of  the  company ;  that  th^ 
articles  of  association  are  to  contain  a  statement  that  the  com- 
pany is  formed  with  limited  liability,  and  that  they  are  to  be 
signed  by  not  less  than  twenty-five  shareholders  holding  between 
them  not  less  than  three-fourths  of  the  nominal  capital  of  the 
company,  each  of  whom  shall  have  paid  up  not  less  than  <xie-teath 
of  the  nominal  value  of  his  shares.  Any  one  reading  this  section 
must  be  struck  at  once  with  the  meagreness  of  the  information 
required  to  be  given  in  order  to  obtain  registration  with  limUied 
liability.  It  does  not  provide  that  the  objects  of  the  proposed 
company  should  be  stated  in  the  articles  of  association,  apd  it  is 
only  by  inference  that  we  deduce  that  the  capital  of  the  company 
is  to  be  defined.  There  is  no  direct  provision  to  tins  effect,  but  I 
think  that  the  inference  that  it  must  be  stated  is  irresistible  in 
order  that  the  Registrar  may  be  satisfied  that  the  shareholders 
signing  the  articles  hold  between  them  three-'fourths  of  the 
nominal  capital  of  the  company. 

The  other  sections  of  the  Law  which  are  necessary  to  be  con- 
sidered are  sees.  3,  6,  7,  13,  and  14.  Sec  3  provides  for  the 
registration  y/ith  limited  liability  of  'companies  existing  prior 
to  the  passing  of  the  Law,  and,  as  was  pointed  out  in  the  argu- 
ment, no  provision  was  mcuie  for  saving  the  rights  of  the  creditors 
of  such  a  company ;  sec  6  provides  for  the  case  of  an  increase  of 
the  nominal  capital  of  a  company  which  is  required  to  be  regis- 
tered; and  sees.  13  and  14  protect  shareholders  from  personal 
liability  for  the  debts  of  the  company  beyond  the  amounts  re- 
maining unpaid  on  the  nominal  amount  of  their  shares.  Sec  T 
provides  that,  '*  within  one  month  after  the  date  of  any  new  or 
supplementary  articles  of  association  which  may  be  issued  at  any 
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time  or  times  during  the  existence  of  any  company  which  has 
obtained  a  certificate  of  registration  with  limited  liability  under 
this  Law,  there, shall  be  transmitted  -by  the  directors  of  e^ery 
snch  company  to  the  Registrar  of  Deeds  (now  the  Regisbur  of 
Cbmpanies)  a  tme  copy  of  such  new  or  supplementary  articles  of 
afflociation  attested  as  such  true  copy  in  the  manner  aforesaid  tor 
hture  reference  as  aforesaid  .  .  ."  It  is  upon  the  true  con* 
stniction  of  the  words  of  this  section  that  our  decision  upon  this 
application  d^>ends.  Was  it  the  intention  of  the  legislature  to 
confer  upon  a  company  registered  under  the  Law  an  absolute 
right  to  have  registered  any  new  or  supplementary  articles  its 
shareholders  agree  to,  or  must  it  be  presumed  to  have  intended 
that  only  such  new  or  supplementary  articles  should  be  registered 
as  were  not  in  conflict  with  the  fundamental  constitution  of  the 
company  as  originally  registered  ? 

In  order  to  enable  us  to  comprehend  the  intention  of  the 
legislature,  it  will  be  convenient  briefly  to  trace  the  history  of 
this  legislation  and  then  proceed  to  ascertain  as  best  we  cam  the 
object  the  legislature  had  in  view  in  passing  the  Law.  Law  No. 
5  of  1874  is  a  re-enactment  of  Act  No.  23  of  1861  of  the  Cape  of 
Good  Hope,  the  only  substantial  difference  between  them  being 
the  omission  in  the  Transvaal  Law  .of  a  provision  safeguarding 
the  rights  of  the  creditors  of  a  company  existing  before  the  Law, 
bat  registered  under  it  with  limited  liability  subsequently.  The 
Cape  Act  in  its  turn  was  undoubtedly  an  adaptation  of  the 
EngUsh  Act  of  1855  (18.  and  19  Vict  c.  133).  The  course  of 
Illation  in  England  appears  to  be  as  follows:  in  1844  the 
7  and  8  Vict  c.  110  provided  for  the  registration  of  jpint-stock 
companies ;  to  obtain  a  certificate  of  complete  registration  Under 
this  Act  the  deed  of  the  company  was  required  to  contain  certain 
particulars,  amongst  others  a  statement  of  the  business  or  purpose 
of  the  company  and  the  amount  of  the  proposed  capital ;  it  was 
also  required  to  make  provision  foe  the  adaption  of  such  of  the 
particulars  mentioned  in  the  schedule  to  the  Act  as  the  nature  of 
the  business  of  the  company  required  or  the  company  desired  to 
adopt  Amongst  these  particulars  was  the  increase  of  the  capital 
of  the  company.  Provision  was  also  made  for  the  registration  of 
a  new  or  supplementary  deed  Or  deeds  in  case  there  was  any 
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defect  or  omission  as  regards  the  particulars  which  the  Act  re- 
quired the  original  deed  to  contain.  The  Act  contains  no  pro- 
vision for  the  reduction  of  capital  or  for  any  amendment  of  the 
original  deed  save  to  supply  a  defect  or  omission.  Then  followed 
the.  Act  of  1855  already  referred  to,  which  provided  for  the 
registration  of  companies  with,  limited  Hability.  This  Act  pro- 
vided that  a  company  to  be  formed  under  the  7  and  8  VicL  c. 
110  should  be  able  to  register  with  limited  liability  if,  in  addition 
to  doing  all  other  matters  and  things  "  now  required  "  (ie.  by  the 
Act  of  7  and  8  Vict),  it  complied  with  the  further  conditions 
stated,  i.^  as  to  the  use  of  th^  word  "  limited,"  the  signing  of  the 
trust  deed  by  twenty-five  members  holding  three-fourths  of  the 
nominal  capital,  &c. .  The  Cape  Act  and  the  Transvaal  Law  (sec. 
2)  took  over  this  section  of  the  English  statute,  omitting,  however, 
to  make  provision  for  those  particulars  specified  in  the  statute  of 
7  and  8  Vict  which  were  incorporated  by  reference  m  the  statute 

18  and  19  Vict.  We  can  now  understand  how  it  .came  about 
that  no  mention  is  made  in  the  Transvaal  Law  for  the  inclusion 
in  the  articles  of  association  of  such  important  matters  as  a  de- 
finition of  the  object  of  the  company,  the  amount  of  its  capital, 
and  of  the  equal  value  of  the  shares  of  the  company.  They  were 
not  specifically  mentioned  in  the  English  statute,  which  was  taken 
over  first  in  the  Cape  of  Qood  Hope  and  subsequently  in  the 
Transvaal.  The  in(»«ase  of  capital  is  specifically  provided  for 
in  the  Act  of  1855,  and.  again  no  provision  is  mcuie  for  the 
reduction  of  capital.     Both  the  7  and  8  Vict.  c.  110,  and  18  and 

19  Vict,  c  133,  were  repealed  in  1856  by  the  19  and  20  Vict,  c  47. 
Under  this  Act  the  deed  of  settlement  of  the  former  Acts  became 
the  memorandum  of  association,  in  which  the  objects  of  the  com- 
pany and  its  nominal  capital  were  required  to  be  stated,  and 
provision  is  made  for  articles  of  association  which  presmbed 
the  regulations  of  the  company. 

The  Act  contained  a  schedule  containing  regulations  any  or 
all  of  which  might  be  prescribed  by  the  articles  of  association. 
Amongst  them  is  one  providing  for  the  increase  of  the  capital, 
but  again  no  mention  is  made  of  a  i:eduction  of  the  capital :  the 
Act  gives  no  power  to  amend  the  memorandum  of  association, 
though  the  compai^y  might  by  resolution  amend  the  regulations 
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or  ftrtides  of  aasociation.  Then  followed  the  Compuues  Act  of 
1862  (25  and  26  Vict  c.  89),  which  gave  power  to  modify  the 
memorandum  of  association  so  as  to  increase  its  capital,  bat  not 
to  reduce  it  (sec.  12).  The  power  to  reduce  capital  was  first 
given  by  the  Act  of  1867,  and  very  careful  provisions  are  made 
for  safeguarding  the  public  by  requiring  the  word  **  reduced  "  to 
be  affixed  to  the  title  of  the  company  and  for  preserving  the 
ri^ts  of  creditors. 

The  course  of  legislation  in  England  then  appears  to  be  shortly 
as  follows :  from  1844  down  to  1862  no  provision  existed  for  the 
alteration  of  the  deed  of  settlement  or  memorandum  of  associa- 
tion of  a  company,  though  its  regulations  or  articles  of  association 
Were  capable  of  alteration ;  after  1862  the  memorandum  of  asso- 
^ion  might  be  modified  so  as  to  allow  of  an  increase  of  capital, 
^t  not  of  a  reduction;  and  as  regards  the  alteration  of  the 
^(KHiiiiial.capital  fixed  by  the  deed  of  settlement  or  memorandum 
of  aasodation  from  1844  down  to  1867,  whilst  provision  is  made 
in  (he  various  Acts  for  an  increase  of  capital,  a  reduction  of 
^ital  does  not  appear  to  have  been  conteniplated  and  was  not 
JTOvided  for. 

In  considering  this  English  legislation  and  comparing  it  with 

^^  Transvaal  Law  of  1874,  we  are  at  once  etnick  with  this  fact, 

^^^>  that  whereas  in  England  the  deed  of  settlement  or  ipemo- 

^^^dum  of  association  was  inviolable  save  in  so  far  as  it  might 

'^^^^^fiBariiy  be  modified  to  effect  an  increase  of  capital,  which  was 

^P^^fically  permitted  by  the  Law,  the  Transvaal  Law  certainly 

^^^^^^^nises  that  the  articles  of  association — the  term  as  used  in 

^^  Haw  being  the  equivalent  of  a  deed  of  settlement  or  memo- 

^^dtun  of  association  in  England — may  at  all  events  be  modified 

V  &e^  or  supplementary  articles  being  added  to  the  original 

ernes. 

I  proceed  now  to  consider  the  terms  of  Law  No.  5  of  1874  so 
^  ^8  concerns  this  question  of  the  reduction  of  capital,  and  to 
^^^^^^^iSB  the  intention  of  the  legislature  in  enacting  the  Law.  The 
^^  contains  no  provision  for  the  reduction  of  capital,  and  there 
^  therefore  either  some  principle  underlying  it  which  forbids  such 
*  Jfeducfcion,  or  else  the  right  to  register  supplementary  articles  of 
^^^Pciation  carries  with  it  a  right  to  effect  such  4  reduction.    The 
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Dbject  of  the  Law  was  to  enable  the  members  ot  a  company  regis- 
tering xxhAev  it  to  limit  their  liability  for  debts  incurred  by  the 
company  to  the  amount  of  the  nominal  value  of  their  shares,  and 
thus  materially  to  diminish  their  common  law  liability  (sees.  13 
and  .14);  sec.  15  allows  recourse  to  be  had  in  case  of  necessity 
against  prior  holders  of  shares  subject  to  certain  conditions.  In 
return  for  this  boon,  and  as  a  protection  to  the  public  who  might 
deal  with  the  company  and  become  its  creditors,  the  Law  required 
the  Registrar  to  be  satisfied  before  registering  the  company  th^t 
the  members  sighing  the  articles  of  association  held  three-fourths 
of  the  nokninal  capital  of  the  company,  and  had  actually  paid  up 
10  per  cent,  of  the  amount  of  their  shares,  and  as  a  necessary 
inference  from  this  provision  the  articles  of  association  must  con- 
tain a  statement  of  the  nominal  capital  of  the  company,  tt  is, 
we  think,  clear  that  the  legislature  intended  by  this  provision 
that  this  capital  should  be  applied  for  the  purposes  of  the  busi- 
ness of  the  company,  and  for  those  purposes  alone ;  otherwise  the 
creditors  of  the  company,  whose  interests  it  was  clearly  the 
object  of  the  Law  to  protect,  would  be  left  entirely  vrithout  pro- 
tection. The  matter  is  well  stated  by  Jessel,  M.R.,  in  Flitcroffs 
case  (21  Ch.  D.  at  p.  533),  where,  after  stating  that  it  is  not  com- 
petent for  a  limited  company  to  return  any  portion  of  -its  capital 
to  the  shareholders,  he  says :  ^*  One  reason  is  this :  thei*e  is  a  state- 
ment that  the  capital  shall  be  applied  for  the  purposes  of  the 
business,  and  on  the  face  of  that  statement,  which  is  sometimes 
said  to  be  an  implied  contract  with  the  shareholders,  persons  deal- 
ing with  the  company  give  it  credit.  The  creditor  has  no  debtor 
but  that  impalpable  thing  the  corporation,  which  has  no  property 
but  the  assets  of  the  business.  The  creditor,  therefore,  I  may  say, 
{rives  credit  to  the  company  on  the  faith  of  the  representation 
that  the  capital  shall  be  applied  only  for  the  purposes  of  the 
business,  and  has  therefore  a  right  to  say  that  the  corporation 
shall  keep  its  capital  and  not  return  it  to  the  shareholders,  though 
it  may  be  a  right  whicli  he  cannot  enforce  otherwise  than  by  a 
winding-up  order."  The  Law  contemplates  that  once  the  com- 
pany is  formed  the  creditors  shall  have  an  interest  in  the  whole 
of  the  capital,  which  they  may  enforce  against  the  shareholders. 
This  appears  to  be  inconsistent  with  a  right  on  the  pait  of  the 
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shaieholders  to  wipe  out  the  unpaid  portion  of  their  shares. 
After  the  registration  of  a  company  the  shareholders  are  not  the 
(Kily  persons  interested  in  tfaie  company,  ikS  its  creditors  have  a 
conearrent  interest,  and  the  capital  of  a  compai^  is  in  my  opinion, 
mider  the  Law  as  it  stands,  an  tmalterable  fund  for  the  purposes 
of  the  company  and  the  payment  of  its  creditors. 

The  view  I  have  expressed  of  the  object  of  the  legislature  in 
requiring  a  statement  of  the  amount  of  the  capital,  and  of  the 
necessity  of  preserving  ite  inviolability  for  the  protection  of 
creditors,  is  to  be  found  in  many  decisions  in  the  English  courts ; 
thus  in  Holmes  v.  Tfu  Newcastle-upon-TyTte  Abattoir  Co.,  Ltd.  (1 
Ch.  D.  682)  B.ALL,  V.C..  said,  '*.  .  .  it  is  to  my  mind  perfectly 
monstrous  to  suppose  that  a  company  putting  itself  forward  as 
a  company  with  capital  of  a  certain  amount  could  immediately 
after  commencing  business  under  this  memorandum  have  sold 
three-fourths  or  a  larger  proportion  of  this  property  on  the  pur- 
chase and  improvement  of  which  they  had  absorbed  all  their 
capital,  and  then  said,  '  Now  we  have  nothing  more  to  call  up.' 
If  they  were  entitled  to  do  this,  creditors  and  pteple  who  had 
trusted  them  on  the  faith  of  their  memorandum  of  associa- 
tion would  be  entirely  deceived."    In  Ouinness  v.  The  Land  Cor- 
poratum  of  Irdand  (22  Ch.  D.  349)  CJotton,  L.J.,  says :  "  The  Act 
requires  the  memorandum  to  stete  the  object  of  the  company  and 
the  amount  of  capital  which  the  company  proposes  to  be  regis- 
tered.   What  is  the  meaning  of  capital,  and  what  is  the  effect  of 
the  statement  of  the  amount  of  the  capital  in  the  memorandum, 
having  regard  to  the  other  sections  of  the  Act  ?    We  have  first 
to  ascertain  what  is  meant  by  capital,  and  to  my  mind  sec.  88,' 
as  to  the  liability  of  members,  is  of  the  utmost  importance  as  a 
guide  in  answering  that  question.    That  section  provides  that 
in  the  event  of  a  company  limited  by  shares  being  wound  up, 
no  contribution  shall  be  required  from  any  member  exceeding 
the  amount,  if  any,  unpaid  on  the  shares  in  respect  of  which  he 
is  liable  as  a  present  or  past  member ;  that  the  capital  of  the 
eompany  as  mentioned  in  the  memorandum  is  to  be  the  fund 
which  is  to  pay  the  creditors  in  the  event  of  the  company  being 
woimd  up.    From  that  it  follows  that  whatever  has  been  paid 
by  a  member  cannot  be  returned  to  him.    In  my  opinion  it  also 
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follows  that  what  is  described  in  the  memorandum  as  the  capital 
cannot  be  diverted  from  the  objects  of  the  company.  It  is,  of 
course,  liable  to  be  spent  or  lost  in  carrying  on  the  business  of 
the  company,  but  no  part  of  it  can  be  returned  to  a  member  so 
as  to  tSske  away  from  the  fund  to  which  the  creditors  have  a 
right  to  look  as  that  out  of  which  they  are  to  be  paid.  ...  It 
follows  that,  as  I  have  said,  no  part  of  the  capital  mentioned  in 
the  memorandum  can  be  taken  out  of  the  fund  to  which  the 
creditors  have  to  look,  except  for  the  purposes  of  employing  it 
for  the  objects  of  the  company." 

Other  cases  might  be  cited  in  which  the  same  views  are  enun- 
ciated regarding  the  object  of  the  legislature  in  requiring  the 
amount  of  the  capital  to  be  defined  in  the  memorandum  of 
association,  and  regarding  the  necessity  of  preventing  its  re- 
duction ;  and  whilst  it  is  necessary  to  bear  in  mind  the  &ct 
already  pointed  out,  viz.,  that  the  English  Act  of  1862  more 
eflSdctually  guarded  the  rights  of  creditors  by  expressly  prohibit- 
ing the  alteration  of  the  memorandum  of  association  save  for  the 
purpose  of  permitting  an  increase  of  capital,  whilst  the  Law  of 
the  Transvaal  contemplates  that  the  articles  of  association  of  a 
company  registered  under  it  may  for  some  purposes  at  all  events 
be  modified  by  the  addition  of  new  or  supplementary  articles, 
still  the  principles  laid  down  in  the  decisions  of'  the  courts  of 
England  on  the  English  statutes  are  applicable  here  in  enabling 
us  to  arrive  at  a  conclusion  as  to  the  intention  of  the  legislature 
as  expressed  in  a  Law  founded  on  the  English  legislation.  And 
although  the  decisions  of  the  English  courts  were  largely  based 
upon  that  provision  of  the  Act  of  1862  which  is  wanting  here, 
the  Master  of  the  Rolls  in  the  passage  cited  from  FlxtcrofCB 
case  seems  to  base  the  principle  of  the  inviolability  of  the  capital 
on  wider  grounds  than  the  statutory  provisions  forbidding  the 
alteration  of  a  memorandum  of  association  save  for  the  purpose  of 
enabling  capital  to  be  increased.  I  come  to  the  conclusion,  there- 
fore, that  sec.  2  of  the  Law,  in  requiring  the  amount  of  the 
nominal  capital  of  the  company  to  be  stated,  was  enacted  vrith 
the  intention  of  affording  a  protection  to  its  creditora  The  same 
view  appears  to  have  been  taken  in  the  Supreme  Court  of  the 
United  States.     In  delivering  the  judgment  of  the  court  in 
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Sawyer  v.  Hoag  (17  Wallace,  610),  Miller,  J.,  says,  "Though  it 
be  of  modem  date,  we  think  it  jiow  well  established  that  the 
capital  stock  of  a  company,  especially  its  unpaid  subscriptions,  is 
a  trust,  fund  for  the  benefit  of  the  general  creditors  of  the 
corporation." 

It  was  argued,  indeed,  that  the  Law  clearly  had  not  in  view 
the  protection  of  creditors,  inasmuch  as  sec.  3,  in  making  pro- 
viflion  for  the  registration  with  limited  liability  of  a  company 
existing  prior  to  the  passing  of  the  Law,  omitted  to  preserve  the 
rights  of  the  creditors  of  such  a  company ;  and  it  is  the  btet  that 
the  corresponding  section  of  the  Cape  Act  making  such  provision 
is  not  to  be  found  in  the  Transvaal  Law.    It  is  of  course  impos- 
sible to  say  what  the  object  of  this  omission  was.    If  it  were  per- 
mitted to  speculate  upon  the  point,  it  may  be  that  in  this 
ooantry  thirty  years  ago  a  company  or  a  partnership  comprising 
twenty-five  persons  was  so  uncommon  that  it  was  considered 
unlikely  that  any  such  association  would  register  under  the  Law, 
and  that  consequently  a  provision  to  protect  its  creditors  was 
superfluous ;  but  however  this  may  be,  the  btet  of  the  omission 
to  protect  the  creditors  of  an  existing  company  is  not  sufficient 
to  my  mind  to  outweigh  the  considerations  which  have  led  me 
to  the  conclusion  that  the  object  of  sec  2  clearly  was  to  protect 
the  creditors  of  new  companies  formed  after  the  passing  of  the 
Iaw  and  registering  with  limited  liability  under  its  provisions. 

Starting  then  with  this  view  of  the  intention  of  the  legislature 
in  requiring  the  amount  of  the  nominal  capital  to  be  stated  in  the 
articles  of  association,  we  have  to  consider  whether  sea  7  of  the 
^^  confers  upon  companies  the  right  so  to  modify  or  alter  the 
articles  of  association  as  to  effect  a  reduction  of  their  nominal 
^pitaL  At  the  outset  I  may  remark  that  it  does  seem  a  some- 
^luit  startling  proposition  that  if  by  sea  2  the  legislature  required 
1^  company  to  state  its  nominal  capital  for  the  purpose  of  protect- 
%  creditors,  it  should  by  a  subsequent  provision  in  the  same  Law 
^h\^  a  company  at  its  own  will  to  alter  those  articles  of  asso- 
^Mdon  in  a  manner  which  might  entirely  destroy  that  protection 
^hich.  it  was  one  of  the  objects  of  the  Law  to  provide.  I  should 
i^^ve  expected' such  an  intention  on  the  part  of  the  legislature  to 
'^^e   been  ndamfested  in  4he  clearest  and  most  unmistlkkable 
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manner.  What,  however,  do  we  find  1  See.  1  does  not  in  express 
terms  confer  upon  a  company  the  right  to  alter  its  articles  of 
association,  but  assumes  such  a  power  to  exist,  and  provides  that 
new  or  supplementary  articles  which  mi^y  be  iusued  during  the 
existence  of  a  company  shall  be  sent  for  registration  within  a 
specified  period.  Not  a  hint  is  given  as  to  what  these  new  or 
supplementary  articles  may  or  may  not  contain.  May  they  be 
passed  only  for  the  purpose  of  supplying  some  omission  or  defect 
as  provided  in  the  English  Act  of  1844,  or  may  they  be  snch  as 
would  defeat  the  intention  of  the  legislature  in  passing  sec.  2  of 
this  Law  ?  It  would  indee^,  as  Chitty,  J.,  said  in  the  case 
already  quoted  (Ouinneaa  v.  The  Land  Corporation  of  Ireland), 
"be  a  most  remarkable  thing  if  the  Act  of  Parliament  whidi 
allows  members  to  limit  their  liability  by  paying  a  sum  of 
money  to  form  the  capital  should  allow  those  persons  the  next 
day  to  receive  back  their  capital  in  any  shape.'^  The  words  of 
the  section,  too,  '*  new  or  supplementary  articles  **— taken  possibly 
from  the  Act  of  1844,  as  they  do  not  appear  in  the  Act  of  1865 — 
are  worthy  of  notice ;  esad,  without  wishing  to  be  hypercritical, 
they  appear  more  consistent  with  the  view  that  wbat  was  con- 
templated was  the  power  to  add  to  or  supplement  the  powers  of 
a  company,  rather  than  an  alteration  that  would  be  inconsistent 
with  the  very  constitution  of  a  company  with  limited  liability, 
such  as  Lord  Herschell  in  Trevor  v.  Whitworih  (12  App.  Cm. 
409)  declared  a  reduction  of  capital  to  be.  Again,  it  is  to  be 
observed  that  the  legislature  has  made  specific  provision  in  sec  6 
of  the  Law  for  enabling  a  company  to  increase  its  capital.  It  is 
argued  that  in  this  case  a  special  provision  was  necessary  in 
order  to  provide  that  three-fourths  of  the  new  capital  should  be 
paid  up ;  and  this  no  doubt  is  the  case.  But  the  importance  of 
the  provision  seems  to  me  to  be  that  it  shows  that  the  l^islatore 
contemplated  an  alteration  in  the  capital  of  companies  registered 
under  the  Law,  and  it  is  difficult  to  suppose  that  it  would  make 
specific  provision  .only  for  the  case  of  an  increase  of  capital,  and 
not  at  the  same  time  make  provision  for  the  eqlially  important 
case  of  its  reduction,  if  it  contemplated  that  such  a  reduction 
were  permissible. 

Taking  all  these  circumstances  into  consideration,  vix.,  the 
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object  with  which  the  amount  of  the  nominal  capital  is  required 
to  be  stated  in  sec.  2,  the  indefiniteness  of  the  language  of  sec.  7, 
the  probaUlity  that  if  any  fundamental  change  in  the  company 
were  contemplated  it  would  be  expressly  provided  for,  the  specific 
provision  for  the  increase  of  capital  in  sec.  6,  and  the  improba- 
Ulity  that  if  a  reduction  of  capital  was  within  the  purview  of 
the  legislature  specific  provision  for  it  would  not  also  have  been 
made,  I  am  of  opinion  that  sec.  7  does  not  authorise  a  limited 
company  to  effect  a  reduction  of  the  nominal  capital  fixed  by  its 
articles  of  association.    It  is  our  duty  to  construe  the  Law  as  a 
whole,  and  to  place  such  a  construction  upon  any  one  of  its 
sections  as  shall  not  conflict  with  the  intention  of  the  legislature 
as  derived  from  a  consideration  of  all  its  other  sections.    Thus 
where  we  find  that  the  intention  of  the  legislature  in  enacting 
sec.  2  was  to  safeguard  the  interests  of  creditors  or  of  the  general 
public  who  may  trade  with  a  limited  company  on  the  faith  of  the 
statement  of  its  capital  and  become  its  creditors,  we  must  place 
such  a  construction  upon  the  language  of  sec.  7  of  the  Law  as 
will  not  be  in  conflict  with  that  intention.    The  two  sections  may 
be  harmonised  by  holding  that  whilst  a  company  may  issue 
new  and  supplementary  articles  modifying  the  articles  of  asso- 
ciation originally  registered  in  non-essential  particulars,  it  can- 
not by  these  new  articles  effect  an  alteration  which,  to  use 
Lord  Herschell's  words  again,  is  *'  inconsistent  with  the  very 
constitution  of  a  limited  compai^y.'* 

It  is  difficult  to  imagine  that  if  the  Law  intended  that  the 
capital  of  a  company  might  be  reduced  some  means  would  not 
have  been  provided  for  giving  notice  of  the  change  to  the  public 
and  for  safeguarding  the  rights  of  creditors,  and  the  faeb  that  no 
such  provision  was  made  is  an  additional  reason  for  thinking 
that  a  reduction  of  capital  once  registered  was  not  contemplated. 
I  should  h&ve  expected  some  provision  to  be  made  for  ascertain- 
ing whether  creditors  whose  interests  were  so  viially  affected 
ooQsented  or  objected  to  the  change,  and  for  securing  the  amount 
of  the  debts  of  those  who  objected  It  must  be  admitted,  how- 
ever, that  thiis  consideration  loses  a  good  deal  of  force  in  view  of 
the  bust  that  no  such  provision  was  made  for  securing  the  rights 
of  creditors  of  a  company*existing  prior  to  the  LaW,  but  register- 
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ing  under  it,  and  it  mnst  therefore  not  be  pressed  too  far.  I  may 
observe  that^  despite  the  prohibition  of  the  alteration  of  a  memo- 
randum of  association  contained  in  sec  12  of  the  English  Act  of 
1862,  it  has  been  held  that  the  memorandum  may  be  modified  in 
non-essential  particulars.  See  the  judgment  of  Jessel,  M.R.,  in 
Duke's  caae  (1  Ch.  D.  620)  and  of  CHmr,  J.,  in  Ouinneas  v.  The 
lAvnd  Corporation  of  Irdand  (vbi  eupra). 

There  remains  the  question  as  to  whether  the  Registrar  has 
a  discretion  to  refuse  to  register  these  new  or  supplementary 
articles  of  association,  or  whether  they  can  be  attacked  only  by 
dissentient  shareholders,  or  by  creditors  iu  the  event  of  a  winding 
up.  This  question  was  not  argued  before  us,  but  it  seems  to  me 
directly  to  arise,  and  that  it  is  necessary  for  us  to  give  a  decision 
upon  it.  I  do  not  think  that  it  can  be  contended  that  the  Regis- 
trar is  bound  to  register  Miy  document  headed  ''Articles  of 
Association"  which  may  be  tendered  to  him.  If,  for  instance, 
any  articles  of  association  were  tendered  for  registration  which 
were  wanting  in  any  of  the  particulars  required  to  be  included 
by  sec  2  of  the  Law,  the  Registrar  would  be  justified  in  refusing 
to  register  them.  In  this  respect  I  see  no  distinction  between 
the  new  or  supplementary  articles  of  association  and  the  original 
ones,  and  if  new  articles  are  tendered  which  are  in  conflict  with 
the  Law,  I  think  he  is  equally  justified  in  refusing  them.  The 
Droitwich  Salt  Co.  v.  Curzon  (3  L.R.,  £x«  36)  appears  to  be  a 
direct  authority  in  point  In  that  case  a  company  formed  in  the 
year  1826  had  power  under  their  deed  of  settlement  to  reduce 
their  capital.  It  was  registered  [us  a  company  with  limited 
liability  under  the  Act  of  1862.  The  Registrar  of  joint-stock 
companies  having  subsequently  refused  to  register  a  reduction 
of  capital,  an  action  was  brought  against  him,  and  the  Court  of 
Exchequer  held  that  by  registering  as  a  limited  liability  company 
under  the  Act  of  1862  the  company  had  lost  its  right  to  reduce 
its  capital,  and  that  the  Registrar  was  right  to  refuse  r^;i8tration. 
One  passage  of  the  judgment. of  Kbllt,  C.B.,  is  worth  quoting 
both  on  this  point  and  on  the  question  of  principle  already  dis- 
cussed. He  says^  "Now^it  is  impossible  that  a  company  regis- 
tered vrith  a  nominal  capital  of  £250,000  made  up  of  £25  shares, 
of  which,  say,  only  £15  or  £20  is  paid,  should  have  power  to  force 
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the  Registrar  to  register  resolutions  reducing  their  capital  to  the 
amount  actually  paid  up.  If  such  a  proceeding  were  permitted 
the  shareholders'  liability  would  be  limited  not>  as  was  intended, 
by  the  amount  of  their  shares,  but  by  the  amount  of  the  already 
paid-up  portion  of  their  shares.  Justice,  the  language  of  the  Act, 
and  the  intention  of  the  legislature  alike  forbid  an  interpretation 
which  would  lead  to  such  a  result  I  therefore  think  that  the 
nominal  capital  of  this  company  having  been  registered  at 
£250,000,  it  was  not  competent  to  the  plaintiffs  to  reduce  that 
capital  The  Registrar  should  not  have  registered  the  resolutions 
making  that  reduction,  and  when  he  was  called  on  to  make  a 
further  entry  which  would  have  affirmed  the  previous  improper 
reduction  of  capital  he  was  justified  in  declining  to  make  it" 

For  these  reasons  I  am  of  opinion  that  this  application  fails, 
and  the  petition  must  be  dismissed 

I  desire  to  add  one  or  two  other  remark&    We  are  informed 
•that  it  has  been  the  practice  of  the  Registrar  to  register  articles 
of  association  by  which  a  reduction  of  capital  in  certain  cases  is 
effected.    It  seems  to  me  that  the  Law  either  allows  a  reduction 
of  capital  or  it  does  not ;  if  it  does  not,  as  I  hold  to  be  the  case, 
then  the  practice  appears  to  be  unwarranted.    The  question  is 
not  before  us  now  for  decision,  and  if  no  one  is  prejudicially 
affected  it  is  not  likely  to  be  raised ;  but  on.  general  principles 
it  appears  to  me  best  to  adhere  to  the  Law  as  it  stands,  and  to 
await  legislative  authority  to  obviate  inconveniences  in  the  exist- 
ing Law.     A  consideration  of  this  case  leaves  no  doubt  in  my 
mind  that  legislation  is  urgently  required  to  supplement  the 
deficiencies  in  the  existing  Law.      In  the  thirty  years  which 
have  elapsed  since  this  Law  was  passed  the  circumstances  of 
this  ooontry  have  vastly  changed,  and  in  few  things  during  that 
period  has  there  been  such  a  surprising  development  as  in  the 
enterprise  of  limited  companies.      The  existing  Law  is  plainly 
insufficient  to  deal  with  the  questions  this  development  has  given 
rise  to,  and  the  sooner  it  is  brought  into  harmony  with  the  present 
order  of  things  the  better. 

Application  accordingly  refused ;  no  order  as  to  costs. 

Applicant's  Attorneys :  Stegmann,  Eaaden  &  Rooa ;  Respond- 
ent's Attorney :  /.  H:  L,  Findlay. 
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TRANSVAAL  CHAMB^JR  OF  MINES  v. 
TUCKER  AND  HENDERSON. 

1904.    June  20.    Innes,  CJ.,  and  Smith  and  Bbistowe,  J.J. 

Patents, — Decidon  oj  Commiisioner, — Appeal, — Prodamaiion  No,  22  of 
1903,  «5c.  15(6). 

Sec  15  (6)  of  the  Patents  Proclamation  (No.  22  of  1902)  provides  that 
either  party  nhall  have  the  right  t6  appeal  from  the  decision  of  the 
Gommissioner  tA  Patents  to  the  Supreme  Court.  This  provision 
does  not  entitle  a  person  objecting  to  the  grant  of  a  patent  to 
appeal  from  an  order  of  the  Commissioner  directing  him  to  furnish 
further  particulars  of  certain  grounds  of  his  objection,  w  directing 
in  the  alternative  that  all  reference  to  those  grounds  be  struck 
out.  The  decision  referred  to  in  sec.  15  (6)  is  the  decision  of  Uie 
Commissioner  on  the  merits  of  an  application  for  a  patent — in 
other  words,  the  decision  whether  the  patent  shall  be  issued  or 
refused.  At  the  hearing  of  an  appeal  fcom  such  a  decision,  the 
Court  may  exercise  the  powers  which  it  is  entitled  to  exercise  in 
regard  to  civil  appeals  from  courts  of  resident  magistrates. 

This  was  an  appeal  from  an  order  of  the  Commissioner  of 
Patents,  directing  the  appellants  to  furnish  particulars  of  certain 
grounds  of  objection  to  the  grant  of  a  patent  to  the  respondents 
on  penalty  of  having  those  grounds  struck  out. 

The  facts  appear  from  the  judgments. 

QregoTowehi,  for  the  respondents,  objected  to  the  hearing  of 
the  appeal :  There  is  no  appeal  from  an  interlocutory  order  of 
the  Commissioner.  He  has  a  discretion  on  various  preliminary 
points.  An  appeal  only  lies  from  the  decision  of  the  Oonnnis- 
sioner  at  the  final  hearing;  see  Proclamation  No.  22  of  1902, sec 
15  ;  the  Patent  Rules,  No.  36 ;  and  CrompUm  v.  Anglo-American 
Brush  Eleotric  Light  Co.  (56  L.J.,  Ch.  167,  802). 

Smuts,  for  the  appellants :  The  right  of  appeal  refers  not  only 
to  the  final  decision,  but  also  to  other  orders;  see  sec  15  (3)  of 
the  Proclamation.    Even  if  the  order  in  the  present  case  is  inter- 
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locntory,  it  is  not  definitely  reparable,  and  can  therefore  be 
appealed  against ;  see  Dofooghue  v.  vcm  der  Merwe'B  Execuior  (4 
Off.  Rep.  5).  The  appellants  woold  be  debarred  from  taking  the 
point  on  an  appeal  from  the  final  decision. 

QregoTOUxki^  in  reply. 

Innes,  C.J. :  The  respondents  in  FeJ^nary,  1903,  applied  for 
tlie  iasne  of  a  patent  with  regard  to  a  new  and  improved  method 
of  shifting  rock  in  stopes  and  sinking  and  raising  winzes.    In 
dae  coarse  they  filed  their  complete  specification,  which  was 
accepted  by  the  Commissioner  of  Patents,  and  the  fact  of  such 
aooeptance  wa^  duly  advertised,  as  required  by  the  Patents  Pro- 
clamation.   In  September,  19Q8,  the  appellants,  the  Chamber  of 
Mines,  sent  in  a  notice  of  opposition.     With  regard  to  such  a 
notice  the  Proclamation  says  this :  "  A  notice  of  opposition  to  the 
grant  of  a  patent  shall  be  in  the  form  given  in  schedule  D " — 
which  is  a  very  short  form — ^''and  shall,  state  the  ground  or 
grounds  on  which  the  person  giving  such  notice  (hereinafter 
referred  to  as  'the  objector')  intends  to  oppose  the  grant,  and 
must  be  signed  by  him.    Such  notice  shall  state  his  address  for 
service  in  this  Colony.''    These  provisions  are  amplified  by  one 
of  the  rules  published  under  the  Proclamation  (Bule  No.  26), 
which  is  in  the  following  terms :  "  Where  the  ground  of  opposition 
is  that  the  invention  is  not  new«  or  that  it  is  not  capable  of  being 
patented  mider  the  said  Proclamation,  full  particulars  of  such 
ground  or  grounds  shall  be  specified  in  the  notice,  stating  in  the 
case  of  an  alleged  prior  patent  for  the  said  invention  the  date* 
and  full  particulars  thereof,  and  in  the  case  of  an  alleged  descrip- 
tion of  the  invention  in  a  printed  publication  the  title,  edition, 
place,  and  date  of  the  book,  paper,  or  other  publication  contain- 
ing such  description,"    So  that  it  is  clear  the  grounds  of  objection 
must  be  stated,  and  the  particulars  of  objection  must  be  given  in 
the  notice  of  opposition.    That  notice  in  this  case  was  sworn  by 
the  secretary  of  the  Chamber  of  Mines,  and  the  grounds  stated 
wore  two:  one  was  want  of  novelty,  and  the  other  that  the 
inveniion  was  not  capable  of  being  patented  because  of  prior 
general  public  use.    The  notice  of  opposition  did  not  contain  full 
particulars  of  these  grounds;  but  it  was  supplemented  by  affi- 
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davits  subsequently  lodged.  The  only  affidavit  I  need  refer  to  is 
Mr.  Robescm'a  He  gave  piuticulars  which  were  not  contained 
in  the  original  notice  of  opposition.  They  were  to  the  effect  that 
in  the  slate  quarries  at  Bangor,  Pennsylvania,  U.S.A.,  and  in  the 
diamond  mines  at  Eimberley  the  principle  of  the  apparatus  in 
question  was,  and  had  been  for  some  time,  in  common  imd  public 
use.  That  was  not  a  strict  compliaioce  with  the  section,  of  the 
Proclamation,  or  with  the  rule  to  which  I  have  referred ;  but  tiie 
Commissioner,  in  view  of  the  fact  that  the  practice  has  not  yet 
crystallised  under  this  Proclamation,  exercised  a  very  wise  dia* 
eretion  by  treating  Robeson's  affidavit  as  if  it  had  been  contained 
in  the  original  notice  of  opposition.  In  January,  1904,  the  appli- 
cants sent  a  communication  to  the  Commissioner  complaining 
that  they  could  not  properly  defend  their  application  unless  they 
had  further  particulars,  and  in  consequence  of  that  complaint  the 
Commissioner  on  the  1st  February  issued  a  summona  It  was 
headed  **  Notice,"  and  was  addressed  to  the  appellants'  attorneys ; 
it  summoned  them  to  appear  before  him  on  the  5th  February  to 
show  cause  why  they  should  not  give  further  particulars.  The 
parties  appeared  upon  that  day,  and  the  Commissioner  having 
heard  them  gave  his  decision — a  very  full  and  very  dear  decision. 
It  is  unnecessary  for  the  purposes  of  this  judgment  to  read  more 
than  the  final  portion,  which  was  as  follows :  "  I  make  the  follow- 
ing order :  the  opponents  to  furnish  the  apjdicants,  within  two 
months  of  the  date  of  this  order,  with  the  following  particulars — 
(A)  (a)  A  written  statement  of  the  exact  nature  of  tixe  prindple 
of  the  system  of  haulage  as  used  in  the  slate  quarries  of  Bangor, 
Pennsylvania,  U.S.A ;  (6)  the  date  from  which,  imd  the  name  or 
names  of  the  person  or  persons  by  whom,  such  user  was  there 
publicly  operative,  or  in  the  alternative  that  all  reference  to  this 
objection  be  struck  out;  (B)  (a)  a  written  statement  as  to  the 
exact  nature  and  use  of  Vthe  well-known  jumper '  for  altering  the 
direction  of  the  aerial  tramways  used  in  the  diamond  mines  at 
Kimberley ;  (6)  the  date  from  which,  and  the  name  or  names  of 
the  person  or  persons  by  whom,  such  user  was  there  publicly 
operative,  or  in  the  alternative  that  all  reference  to  this  objec- 
tion be  struck  out."  Against  that  order  the  present  appeal  is 
brought;  AtiSi  the  preliminary  question  is  raised  whether,  under 
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the  drcamstances  which  I  have  briefly  indicated,  an  appeal  will 
lie. 

Mr.  Smuts  Emitted  tJhati  outside  the  statute,  this  Court 
would  have  no  appellate  jurisdiction  with  regard  to  the  decision 
of  the  Commissioner  of  Patents.  This  is  not  an  application  by 
way  of  review  to  set  aside  the  proceedings  of  the  Commissioner 
SB  being  irregular  or  contrary  to  the  statute,  or  on  some  other 
grounds.  It  is  an  appeal  pure  and  simple.  Now,  what  does  the 
statute  say  ?  After  having  provided  for  the  publioition  of  notice 
of  the  acceptance  of  the  complete  specification  and  dealt  with  the 
grounds  on  which  the  grant  of  a  patent  may  be  objected  to,  and 
after  having  settled  the  form  which  a  notice  of  opposition  should 
take,  the  Proclamation  proceeds  as  follows  (sec  14  (3)) :  "  The 
Commissioner  shall  give  notice  to  the  applicfmt  of  the  objection 
to.his  application  and  the  grounds  on  which  it  is  based,  and  shall 
give  notice  to  both  the  applicant  and  the  objector  of  the  place 
where,  and  the  day  and  the  hour  when,  he  will  consider  the  appli- 
cation and  the  objections  thereto."  Then  comes  sec.  15,  sub-sec 
1 :  "At  the  time  and  place  stated  in  the  last-mentioned  notice 
the  Commissioner  shall  hear  the  applicant  and  the  objector, 
either  personially  or  by  their  attorneys  or  counsel,  and  their  re- 
spective witnesses,  if  any."  Certain  further  provisions  follow: 
the  Commissioner  may  require  sworn  evidence ;  he  may  order 
discovery,  and  may  direct  cross-examination ;  he  may  also  call 
experts ;  and  there  is  a  provision  as  to  costa  This  brings  us  to 
the  important  language  of  sulHBec.  6 :  ''  Either  party  shall  have 
the  right  to  appeal  to  the  High  Court  of  the  Transvaal  from  the 
decision  of  the  Commissioner,  and  such  appeal  shall  be  dealt  with 
by  the  said  Court  in  all  respects  as  if  it  were  an  appeal  from  a 
court  of  inferior  jurisdiction."  What  is  the  meaning  ot  the 
words ''  the  decision  "  ?  I  have  not  the  slightest  doubt  that  they 
mean  the  decision  on  the  merits.  It  is  the  hearing  of  the  merits 
that  is  tef  erred  ix>  in  sec.  14,  sub-sea  3,  and  dealt  with  by  sec.  16 
— the  investigation  and  settlement  of  the  application  for,*and  the 
objection  to,  the  issue  of  the  patent.  Sub-sec  6  provides  an  ap- 
peal not  generally  from  any  decision,  but  from  the  decision  of 
the  Commissioner ;  and  that  decision  can  only  be  the  decision  as 
to  whether  the  patent  applied  for  shall  be  granted  or  refused. 
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Upon  that  the  Commissioner  has  to  decide,  and  against  that  de- 
cision,* and  that  d.ecision  only,  is  provision  made  for  an  appeal  to 
this  Court  It  is  not  a  question  of  whether  this  is  a  final  or  inter- 
loeatory  order,  or  whether,  if  it  is  interlocutory,  the  parties  may 
nevertheless  daim  a  right  of  appeal  undeif  the  practice  of  the 
Court  The  question  is  simply  whether  the  word  **  dedsion,"  as 
used  in  sub-sec  6,  covers  an  order  sucli  as  the  Commissioner  has 
made  in  this  case.  I  think  it  does  not,  and  that  therefore  the 
Court  cannot  entertain  this  appeal. 

It  would  probably  have  been  more  convenient  if  the  appellate 
jurisdiction  conferred  on  this  Court  had  been  wider;  if  the 
legislature  had  allowed  us  to  entertain,  by  way  of  appeal,  an 
objection  to  such  an  important  ruling  as  the  Commissioner  has 
pronounced  in  this  case;  but  if  the  words  of  the  Proclamation 
clearly  limit  the  appellate  jurisdiction  of  the  Court,  as  in  my 
opinion  they  do,  we  cannot  extend  them,  however  convenient  it 
might  be  to  do  so.  Thete  is  this,  however,  to  be  noted — ^that  our 
decision  need  not  prevent  the  objectors  from  bringing  the  Com- 
missioner's action  in  this  particular  matter  under  consideration 
by  the  Court  at  a  future  stage.  The  day  of  hearing  will  be  fixed. 
The  Commissioner  will  then  hear  the  applicants  on  the  one  side 
and  the  objectors  on  the  other;  it  will  be  competent  for  the 
opponents  of  the  patent  to  tender  such  evidence  as  they  may  be 
advised  with  regard  to  the  Bangor  slate  quarries  and  the  use  of 
the  jumper  at  the  Eimberley  mines.  The  Commissioner  will,  of 
course,  reject  the  evidence.  If,  having  done  so,  he  does  not  grant 
the  patent,  the  Chamber  of  Mines  will  be  satisfied.  But  if  he 
does  grant  it,  then  will  come  the  time  when,  under  the  statute, 
the  Chamber  of  Mines  may  appeal  to  the  Court  I  think  it 
would  be  competent  for  them  to  put  forward  as  a  ground  of 
appeal  the  fact  that  the  Commissioner  rejected  their  evidence  in 
spite  of  the  particulars  which  they  did  supply.  The  Court  will 
then  be  able  to  go  into  the  whole  matter.  Under  sub-sec.  6 
appeals  from  the  decision  of  the  Commissioner  are  to  be  treated 
as  if  they  were  appeals  from  a  court  of  inferior  jurisdiction. 
That  expression  includes  the  High  Court,  but  it  certainly  does 
not  exclude  the  magistrate's  court.  And  when  an  appeal  comes 
from  the  Commissioner  under  this  section  the  Court  may,  I  think, 
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ezerdae  the  powers  which  it  does  in  regard  to  civil  appeals  from 
magistrates'  courts.  If  we  think  the  evidence  has  been  im- 
properly rejected  we  may  order  that  the  matter  should  go  back 
to  the  Commissioner  for  the  evidence  to  be  taken.  That  being 
80,  no  injustice  whatever  is  done  to  the  present  opponents ;  for 
they  may  still  have  the  Commissioner's  action,  if  they  think  fit, 
broaght  under  the  purview  of  this  Court. 

I  think  it  would  have  been  convenient  if  the  Proclamation 
had  allowed  us  to  deal  vrith  a  matter  of  this  kind  in  the  manner 
now  proposed ;  but  as  it  does  not,  we  cannot  assume  that  juris- 
diction. It  is  not  necessary  to  express  any  opinion  as  to  whether 
proceedings  by  way  of  review  could  be  taken  in  a  case  like  the 
present,  or  whether,  if  so,  they  would  succeed.  Nor  do  I  desire 
to  express  any  opinion  upon  the  merits,  whether  the  Commis- 
sioner had  or  had  not  the  right  to  make  the  order  he  did.  The 
matter  may  come  before  the  Court  on  a  future  occasion,  and  I 
thmk  it  is  better  to  say  nothing  whatever  about  it  now.  We 
must  uphold  the  preliminary  objection  and  dismiss  the  present 
appeal  with  costs. 

Smith,  J. :  I  am  of  the  same  opinion.    It  was  admitted  that 
the  only  jurisdiction  this  Court  has  to  hear  an  appeal  from  the 
Commissioner  of  Patents  is  that  which  is  conferred  upon  it  by 
Proclamation  No.  22  of  1902.    That  power  is  given  by  sea  15, 
sab-eec  6,  read  by  the  Chief  Justtice,  which  gives  us  the  power 
to  hear  an  appeal  from  the  decision  of  the  Commissioner.    In 
order  to  understand  what  "  the  decision  "  referred  to  in  that  sec- 
tion means,  I  think  we  must  have  recourse  to  the  previous  section 
(sec  14),  which  provides'  that  any  person  may  oppose  the  grant 
of  a  patent  on  any  of  the  grounds  which  are  contained  in  that 
Rection.    Sub-sec.  3  of  sec  14  provides  that  the  Commissioner 
baa  to  give  notice  to  the  applicant  of  the  fact  of  the  objection 
and  the  grounds  on  which  it  is  based,  and  also  notice  both  to 
the  applicant  and  the  objector  of  the  place  where,  and  the  day 
and  the  hour  when,  he  will  consider  the  application  and  the 
objection.    Sec.  15  provides  what  is  to  take  place  at  the  hearing 
oi  that  objection,  and  sub-sec.  6  provides  that  either  party  shall 
bave  a  right  to  appeal  to  the  High  Court  of  the  Transvaal  (now 
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the  Supreme  Court)  from  the  dedsion  of  the  Commissioner.  I 
have  not  the  slightest  doubt  that  by  the  words  ''  the  dedsion" 
in  the  sub-section  is  meant  the  dedsion  that  the  Commissioner 
gives  upon  the  oppodtion  to  the  grant  of  the  patent  No  power 
is  given  to  us  to  hear  an  appeal  from  any  other  decision,  and  in 
my  opinion  on  that  dmple  ground  it  is  not  competent  for  us  to 
hear  the  appeal  which  is  before  us  to-day. 

It  is  said  that  this  is  an  order  which  may  affect  finally  the 
deddon  the  Commissioner  vdll  give  upon  this  case ;  but  if  it  be 
so,  none  the  less  it  seems  to  me  that  it  is  not  the  deddon  which 
is  referred  to  in  this  section,  and  I  agree  that  when  the  Com- 
missioner has  given  his  deddon  on  the  grant  of  this  patent  or 
the  oppodtion  to  the  grant  of  this  patent,  it  will  be  open  to  dther 
party  to  call  in  question  that  decidon  upon  appeal  to  this  Court, 
on  the  ground,  amongst  others,  that  he  has  declined  to  hear  evi- 
dence which  was  properly  tendered.  Assuming  for  the  moment 
that  the  Commissioner  is  wrong  in  the  order  which  he  has  made, 
it  would  still  in  my  opinion  be  open  to  the  appdlants  in  the 
present  case  to  tender  evidenc^B  on  the  objections  which  they 
have  raised  to  the  grant  of  this  patent  And  should  the  Com- 
missioner refuse  to  hear  the  evidence,  on  the  ground  that  the 
particulars  which  he  has  now  ordered  to  be  given  have  not  been 
given,  it  would  be  open  to  the  appellants,  assuming  that  he  dis- 
misses their  opposition  to  this  patent,  to  come  to  the  Court  and 
say  that  the  Commisdoner  refused  to  hear  evidence  that  was  pro- 
perly tendered ;  that  his  order,  directing  particulars  to  be  given, 
^  was  not  an  order  which  was  within  his  jurisdiction  to  make ;  and 
that  therefore  he  should  have  accepted  the  evidence  they  ten- 
dered. It  is  not,  I  think,  material  for  us  to  consider  to-day 
whether  this  order  which  the  Commisdoner  has  made  is  an  order 
which  he  could  properly  make  or  not.  If  it  be  so,  then  the 
appellants  must  comply  with  it ;  if  it  is  not,  that  order  can  still 
indirectly  be  challenged  when  the  whole  matter  comes  before  the 
Court  again  on  a  properly  constituted  appeal.  In  my  view  the 
Court  has  only  the  jurisdiction  granted  to  it  which  I  have 
pointed  out,  namely,  to  hear  an  appeal  against  the  dedsion  of 
the  Commisdoner  when  he  has  decided  whether  the  patent  is  to 
be  granted  or  not 
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Bristowe,  J. :  In  this  case  I  do  not  propose  to  dissent  from 
the  judgment  that  has  been  delivered  by  the  other  members  of 
the  Court,  bat  I  must  say  that,  for  myself,  I  have  felt  a  great 
deal  move  doubt  upon  the  point  than  has  been  felt  either  by  the 
Chiif  Justice  or  my  brother  SMrrs.  Under  Role  Na  26  of  the 
Patent  Rules,  where  the  ground  of  opposition  is  that  the  inven- 
tion is  not  new,  full  particulars  of  the  grounds  have  to  be  specified 
in  the  notice  of  opposition ;  and  by  Rule  No.  34,  if  ihe  rule  is  not 
complied  wiUi,  and  if  the  full  particulars  are  not  given,  that 
particular  objection  is  not  tp  be  listened  to.  It  seems  to  me  that 
on  those  rules  the  Commissioner  would  certainly  have  power  at 
the  hearing,  if  the  full  particulars  of  an  objection  were  not  given, 
to  rule  out  the  evidence  on  that  olgeetion ;  and  seeing  that  he  has 
that  power  at  the  final  hearing,  I  do  not  quite  see  why  he  should 
not  have  the  power  in  advance  to  decide  that  full  particulars  of 
a  certain  objection  have  not  been  given,  and  that,  unless  better 
particulars  are  given,  evidence  on  that  objection  will  not  be  ad- 
mitted at  the  hearing.  But  I  should  feel  some  doubt  whether 
that  is  really  an  exercise  of  any  interlocutory  jurisdiction;  I 
should  have  said  it  was  an  exercise,  in  advance,  of  the  jurisdiction 
which  belonged  to  him  at  the  hearing  of  the  objection. 

That  being  so,  then  I  agree  that  the  question  which  really 

has  to  be  decided  in  this  case  is,  What  is  the  decision  of  the 

Commissioner  referred  to  in  sub-sea  6  of  sec.  15  of  the  Patents 

Proclamation?     The  doubt  which  I  rather  feel  in  the  matter 

arises  in  this  way :  in  the  present  case  the  order  has  been  made 

with  regard  to  two  objections  only,  and  there  are  other  points 

which  will  have  to  be  decided  at  the  hearing  as  to  whether  this 

patent  shall  be  issued  or  shall  not  be  issued.    But,  after  all,  it  is 

iair  to  test  the  case  by  taking  an  extreme  instance:  one  can 

imagine  a  case  where  the  order  of  the  Commissioner  made  in 

advance  in  this  way  might  have  the  effect  of  striking  out  the 

whole  opposition  to  the  patent    The  result  of  that  would  be 

that  at  the  final  hearing  there  would  be  substantially  nothing 

to  dedde,  for  the  order  striking  out  the  opposition  to  the  patent 

would  have  determined  the  whole  question  between  the  parties. 

I  tldnk  it  might  have  been  very  possible  to  hold  (and  this  is  the 

gro\md  on  which  I  have  felt  doubt)  that  the  decision  which 


526  CHAMBER  Of  MINES  ▼.  TUCKER  AND  HENDERSON. 

finally  deeides  the  rights  of  the  parties  on  the  question  of  the 
opposition  to  the  grant  of  the  patent  was  the  decision  of  the 
Commissioner  within  the  mc^aning  of  sec  15  of  the  Proclamation. 
Howeyer.  no  great  harm  is  done  in  the  present  case,  because 
there  will  have  to  be  a  further  hearing,  and  from  that  an  appeal 
will,  I  presume,  lie.  But  I  may  point  out  that  in  the  hypothetical 
case  I  have  stated,  of  the .  Commissioner  having  struck  out  all 
the  objections  to  the  patent,  the  &ct  of  making  the  parties  resort 
to  a  further  hearing  before  the  Commissioner  before  they  can 
appeal  seems  to  involve  unnecessary  costs,  which  would  be  avoided 
if  one  could  hold  that  that  order  (which  seems  to  me  to  really 
and  in  subs^nce  decide  the  whole  question  between  the  parties) 
were  the  decision  of  the  Commissioner  within  the  meaning  of 
the  section.  However,  as  I  said,  I  do  not  think  the  doubts  that 
I  feel  are  sufficient  to  justify  me  in  dissenting  from  the  view 
which  the  other  members  .of  the  Court  hdd  very  strongly,  and 
therefore  I  concur  with  them  in  thinking  that  this  appeal  cannot 
succeed. 

Appellants'  Attorneys:    Lunnon  &  Nixon;   Respondents' 
Attorney:  0>  F.  Mynhardt. 
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PaienL — <Mjm!tiaH.—Bximrian  cfiime.—Pt9dtmai¥m^N0.  S2  </  190S, 
MO.  14. 

The  Omirt  hM  no  pov«r  to  extend  the  time  preecribed  by  ieo.  14  of 
PktkdMiiatioii  No.  22  of  1902  for  lodging  objections  to  the  grant  of 
apatentb 

Application  for  an  order  authorising  the  Commiaaioner  of 
Patents  to  aooept  a  notice  of  objection  to  the  grant  of  a  patent 
under  sec  14  of  Proclamation  Na  22  of  1902  after  the  lapse  of 
the  period  mentioned  in  the  section. 

The  petition  alleged  that  qn  the  18th  March,  1904,  due  notice 
of  an  application  for  a  patent  appeared  in  the  Ocvemmtnt 
Oazette.  The  applicant  company  intended  to  object,  but  failed 
to  lodge  an  objection  within  the  two  months  required  by  sec  14. 
The  failure  was  due  to  a  miscalculation  of  the  date  of  the  third 
publication  of  the  Gazette,  in  consequence  of  which  the  objection 
was  £Qed  by  the  company  a  day  after  the  expiration  of  the  period 
within  which  it  should  have  been  filed.  The  Commissioner  of 
Patents  refused  to  accept  the  notice  of  objection,  and  intimated 
that  he  would  grant  the  patent  unless  he  was  served  with  an 
<Mrder  of  court  to  the  contrary. 

S^nuta,  for  the  applicant:  The  applicant's  mistake  is  excus- 
able, and  it  would  be  hard  if  he  can  obtain  no  relief.  The  Court 
has  the  power  to  extend  the  time  even  though  the  Law  does  not 
specifically  say  so;  see  Brice  on  Patente,  f.  2B;  Re  Brennan*s 
Patent  (4  LT.R  466). 

Tindall,  for  the  respondent :  The  English  case  quoted  is  not 
in  point  It  was  decided  under  the  Patent  Law  Amendment 
Act  of  1852,  whose  provisions  are  different  from  those  of  our 
Prodamation.    The  Law  says  any  person  may  oppose  within  two 
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months,  bat  it  does  not  say  that  if  he  £aQ  to  do  so  the  Couit  may 
extend  the  time.    Therefore  the  Court  has  no  power  to  do  so. 

The  Court  held  that  though  the  applicant's  case  might  be  a 
hard  one,  it  had  no  power  to  grant  the  relief  prayed  for.-  The 
Proclamation  limited  the  period  within  which  objections  to  the 
grant  of  a  patent  might  be  lodged ;  but  it  did  not  provide  that 
the  Court  could  extend  such  period,  and  in  the  absence  of  an 
express  provision  authorising  the  Court  to  do  so,  it  could  not 
assume  jurisdiction  to  grant  an  extension.  Applicant's  counsel 
had  relied  on  an  English  decision  {Re  BrennatCs  Patent^  But 
that  case  was  decided  in  1861  under  the  Patent  Law  Amendmoit 
Act  of  1852,  which  did  not  fix  the  time  for  objecting,  but  provided 
that  persons  having  an  interest  in  opposing  the  grant  of  a  patent 
might  leave  particulars  of  tiieir  objection  at  such  place  and  within 
such  time  and  subject  to  such  regulations  as  the  Commissioners 
themselves  might  direct  On  the  other  hand,  our-  statute  said 
that  notice  of  objection  must  be  filed  within  two  months  after 
the  last  advertisement  of  the  acceptance  of  a  complete  specifica- 
tion. The  English  case,  therefore,  was  not  an  authority  for 
granting  an  application  like  the  present  As  the  applicant  had 
failed  to  lodge  his  objection  timeously  the  respondent  was  entitled 
to  have  his  patent  sealed  under  sec.  16.  But  the  applicant  ^^ns 
not  entirely  vdthout  a  remedy,  for  he  could  take  Hteps  to  have 
such  patent  revoked  under  sec.  38.  Application  refused  with 
costs. 

Applicant's  Attorneys:  Macintosh  d:  Kennerley ;   Respond 
ent's  Attorney :   /.  H.  L.  Findlay. 
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PIETERSBURG  STEAM  LAUNDRY  CO.  v. 
SINCLAIR 

1904.    June  21.    Innk,  C.J.,  and  Smith  and  Bristows,  J.J. 

MaOsr  and  9erva/nL — Steaim  laundty. — Foreman, — Law  No,  li  of  1880. 

In  the  ftbtonoe  of  evidenoe  as  to  the  dntiei  of  the  foreman  of  a  steam 
laundry,  ffeld^  that  he  was  not  a  "seryant"  within  the  meaning 
of  that  term  in  the  Masters  and  Servants  Law  (Na  13  of  1880). 

Appeal  from  the  Assistant  Resident  Magistrate  of  Pietersborg. 

The  appellant  company  was  sued  by  the  respondent  in  the 
oonrt  below  for  the  snm  of  £100  as  damages  for  wrongful  dis- 
missal. The  plaintiff  was  engaged  in  London  in  August,  1903, 
as  foreman  of  the  defendant's  steam  laundry,  for  a  period  of  three 
years  at  a  salary  of  £20  per  month.  A  written  contract  was 
drawn  up  in  Pietersburg,  there  signed  by  the  managing  director 
of  the  company,  and  then  sent  to  London,  where,  it  was  signed 
by  the  plaintiff.  The  plaintiff  entered  upon  his  services  on  the 
26th  September,  1903 ;  on  the  6th  April,  1904,  he  received  one 
month's  notice,  and  accordingly  left  the  company's  service  on  the 
5th  May,  1904. 

The  defendant  company  pleaded  that  the  contract  of  service 
had  never  been  confirmed  by  a  magistrate  in  the  Transvaal  and 
was  invalid,  and  that  plaintiff  was  therefore  under  an  ordinary 
monthly  contract  Further,  that  the  plaintiff  had  refused  to 
obey  a  lawful  order  given  to  him  by  the  company's  managing 
director,  and  had  behaved  in  an  insolent  and  uncivil  manner,  and 
that  the  company  was  therefore  justified  in  dismissing  him. 

The  magistrate  gave  judgment  in  favour  of  the  plaintiff  for 
£40,  with  coeta    Against  this  judgment  both  parties  appealed. 

de  Wet,  for  the  appellant,  referred  to  BaJcer  v.  Dormer  (1  S.C. 
253) ;  Roper  v.  Darrntr  (7  S.C.  8) ;  Clay  v.  Rex  ([1903].T.S.  482) ; 
and  Oaten  v.  BentwUch  A  Lichtenetein  ([1903]  T.H.  118). 

T.P.     04—19 
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RvMe,  for  the  respondent,  was  only  called  upon  on  the  cross- 
appeaL 

de  Wet,  in  reply. 

The  Court  held  that  it  was  for  the  company,  who  had  pleaded 
the  provisions  of  the  Masters  and  Servants  Law  (No.  13  of  1880), 
to  establish  that  the  plaintiff  was  a  servant  within  the  meaning 
of  that  Law.  No  evidence  had  been  led  to  show  that  it  was  part 
of  the  plaintiflTs  duty  under  his  engagement  to  perform  any 
handicraft  or  bodily  labour.  Primd  facie  his  duty  was  merely 
to  superintend  the  work  carried  on  in  the  laundry,  and  in  the 
absence  of  any  evidence  of  the  nature  indicated  the  plaintiff  could 
not  be  held  to  be  a  servant  within  the  meaning  of  Law  Na  13  of 
1880.  It  was  therefore  unnecessary  to  decide  the  further  ques- 
tion whether,  if  plaintifTs  contract  fell  under  Law  No.  13  of  1880, 
it  would  be  protected  by  the  provisions  of  sec  3  of  chap.  2  of 
that  Law,  even  though  not  recorded  in  terms  of  sec  5. 

On  the  facts  the  Court  held  that  the  defendant  had  failed  to 
prove  such  disobedience  or  insolence  as  would  justify  the  dis- 
missal of  the  plaintiff.  The  facts  on  which  the  magistrate  had 
awarded  damages  were  all  before  the  Court,  and  the  Court  was 
therefore  in  as  good  a  position  as  the  magistrate  to  decide  the 
question  of  the  amount  of  damages.  The  plaintiff  had  left  his 
business  in.  London  to  come  out  to  the  Transvaal,  and  had 
brought  his  family  out  with  him ;  he  had  further  stated  in  his 
evidence  that  he  had  not  yet  succeeded  in  finding  other  work, 
and  that  he  had  suffered  at  least  £100  damages.  He  was  not 
cross-examined  on  these  points,  and  under  those  circumstances 
the  damages  awarded  would  be  increased  to  £100. 

Appeal  accordingly  dismissed.  Cross-appeal  allowed,  and  the 
judgment  of  the  magistrate  altered  into  one  in  favour  of  the 
plaintiff  for  £100  with  costs  in  this  Court  and  in  the  court  below. 

Appellant's  Attorney:  C.  F,  Beyers;  Respondent's  Attorneys: 
Macintosh  &  Kennerley. 
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CENTRAL  SOUTH  AFRICAN  RAILWAYS 
V.  COOKE. 

1901   /une21.    Inneh^  C J.,  and  Smitu  and  Briotowb,  J.J. 

Motkr  trnd  mrwmU. — DaUy  vnge. — Pofffmeni  by  the  month. — Notiee. 

The  mere^fact  that  an  employee  is  paid  every  month  or  every  week  does 
not  oonstitate  his  engagement  a  nnrnthly  or  weekly  one. 

Where  s  cleric  had  been  employed  at  a  daily  wage  whieh  was  paid  at 
the  end  of  every  month,  and  calcukted  on  the  basia  of  the  actual 
nomber  of  days  on  which  the  clerk  had  worked,  HM^  that  on  these 
bets  snd  in  the  absence  of  any  agreement  on  the  point  his  engage- 
ment was  not  a  monthly  one. 

Appeal  from  the  First  CSivil  Magistrate  of  Johannesburg. 
The  respondent  sued  for  £19,  lOs.,  being  one  month's  wages 
in  lien  of  notice.    From  the  evidence  it  appeared  that  he  was 
verbally  engaged  as  a  clerk  by  the  railway  department  on  the 
14th  March,  1902,  at  a  wage  of  78.  per  day  and  4b.  allowanoe  per 
day,  which  was  afterwards  raised  to  lOs.  per  day  and  4b.  allow- 
anoe.    No  other  terms  of  engagement  were  arranged  «  The  re- 
spondent waer  paid  at  the  end  of  .each  month — ^this  payment 
varying  according  to  the  number  of  working  days  in  the  month. 
His  wages  were  always  entered  on  the  daily  wage  sheet    On  the 
19th  October,  1903«  the  respondent  received  notice  that  his  services 
would  no  longer  be  required  after  the  end  of  the  month,  as  the 
depot  at  which  he  was  working  would  then  be  closed  down.    He 
claimed  wages  for  the  month  of  November,  1903.    The  railway 
storekeeper,  under  whom  the  respondent  worked,  stated  that  the 
twelve  days'  notice  was  an  act  of  grace,  that  the  respondent  waa 
known  as  a  daily  man,  and  that  these  men  usually  left  on  a  day's 
notice.    The  respondent  was  engaged  at  so  much  per  day  and  an 
allowance,  and  nothing  more  was  said  or  agreed. 

The  ma^trate,  holding  that  the  hiring  was  a  monthly  one, 
found  for  the  plaintiff  with  costs.  The  railway  department 
appealed^ 
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Barber,  for  the  appellants :  The  service  was  a  daily  ona  If 
not,  the  respondent  received  a  month's  notice  as  from  the  19th 
October,  and  was  not  entitled  to  any  salary  after  the  19th 
November.  The  principle  in  cases  of  service  is  different  from 
that  in  cases  of  lease  as  laid  down  in  FuUon  v.  Nunn  (supra, 
p.  123).  This  has  been  recognised  in  the  Masters  and  Servants 
Law,  though  I  admit  that  respondent  does  not  fall  under  that 
Law.    See,  further,  Fraser  on  Master  and  Servant,  p.  60. 

Oregorawski,  for  the  respondent :  The  respondent  was  engaged 
per  month,  though  the  salary  was  calculated  at  so  much  per  day. 
The  nature  of  the  employment  must  be  taken  into  consideration; 
see  Saunders  v.  Whittle  (33  L.T.R.  816);  Fraser  on  Master  and 
Servant,  p.  63 ;  Macdonald,  Law  of  Master  and  Servant,  p.  168. 
As  to  the  point  that  respondent  was  entitled  to  a  month's  notice 
from  the  Ist  November,  FvZton  v.  Nunn  is  decisive.  The  service 
did  not  run  in  broken  periods. 

Barber,  in  reply. 

Innes,  C.  J. :  The  respondent,  who  was  employed  as  a  temporary 
clerk  at  Braamfontein,  sued  the  railway  department  for  £19,  lOs., 
being  one  month's  wages  in  lieu  of  notice.  The  department  as 
a  fact  did  give  him  twelve  days'  notice ;  but  it  is  alleged  that 
this  was  done  merely  as  a  matter  of  grace.  The  appellants  con- 
tend that  he  was  a  daily  servant ;  he  maintains  that  he  was  a 
monthly  one.  The  Court  has  to  decide  which  of  these  contentions 
is  correct. 

Cooke  was  engaged  at  so  much  per  day.  Notliing  was  men- 
tioned as  to  the  duration  of  his  engagement ;  that  was  left  quite 
open.  All  we  have  before  us  is  that  there  was  a  contract  that  he 
was  to  be  paid  10s.  a  day  for  every  day  that  he  worked,  and  a 
daily  subsistence  allowance  of  4s.,  Sundays  included,  whether  he 
worked  or  not  Under  those  circumstances  it  is  instructive  to 
note  the  respective  views  of  the  parties  regarding  this  somewhat 
unbusinesslike  engagement.  It  is  clear  that  the  railway  depart- 
ment looked  upon  Cooke  as  a  daily  servant ;  he  was  placed  upon 
what  is  called  the  blue  wage  sheet,  and  every  month  he  signed  a 
receipt  for  his  pay  upon  that  sheet,  in  which  he  was  described  as 
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a  temporary  clerk,  and  an  the  face  of  which  his  remuneration  was 
akalated  at  so  much  for  each  working  day.  There  is  no  reason 
to  disbelieve  the  evidence  of  Mr.  Lowrie»  supported  as  it  is  by 
the  terms  of  the  wage  sheet,  that  the  department  regarded  the 
respcmdent  as  a  daily  servant 

Cooke  gave  his  evidence  very  fairly ;  h^  tcdd  the  Court  he 
was  not  certain  about  his  position.  He  said :  "  I  thought  I  had 
to  give  a  month's  notice.  I  was  never  sure  if  I  could  leave  on  a 
day's  notice."  On  the  one  liand,  the  department  regarded  him  as 
a  daily  servant ;  and,  on  the  other  hand,  Cooke  was  not  very  clear, 
though  he  inclined  to  the  view  that  he  was  a  monthly  servant. 
No  custom  has  been  pleaded  or  proved.  Therefore,  if  Cooke  is 
entitled  to  a  month's  notice,  that  can  only  be  from  the  dear 
terms  of  the  contract  upon  which  he  was  engaged.  The  magi- 
strate came  to  the  conclusion  that  he  was  a  monthly  servant, 
merely  because  his  wages  were  paid  at  the  end  of  each  month. 
In  my  opinion,  though  that  fact  is  an  element  to  be  taken  into 
ooDsideration,  it  does  not,  in  the  absence  of  other  circumstances 
and  in  view  of  the  facts  of  this  case,  warrant  the  conclusion  at 
which  the  magistrate  arrived.  The  mere  fact  that  a  servant  is 
paid  by  the  month  or  the  week  does  not  constitute  a  monthly  or 
a  weekly  service.  That  was  decided  in  the  Cape  courts  in  the 
ease  of  Qiieen  v.  Andrie8(9  S.C.  18);  the  headnote  is  as  follows: 
''  To  support  a  conviction  of  a  servant  for  contravening  the  second 
section  of  the  Masters  and  Servants  Act,  in  having  absented  him- 
self unlawfully  from  his  master's  service,  there  must  be  a  valid 
subfflsting  contract  of  service.  An  indefinite  hiring  by  the  day, 
though  the  wages  are  paid  weekly,  is  not  such  a  contract."  Mr. 
Justice  Smtth,  in  giving  judgment,  said:  ''The  accused  in  this 
case  was  hired  by  the  day,  and  at  the  end  of  the  week  the  wages 
he  had  earned  were  paid,  and  thereafter  accused  did  not  return 
to  work.  There  was  no  new  agreement  or  any  binding  contract 
upon  him  to  return  to  work.  To  support  a  charge  of  contraven- 
ing this  section  there  must  exist  a  binding  contract.  An  indefinite 
hiring  at  so  much  per  day,  though  the  wages  are  to  be  paid  at  the 
end  of  the  week,  is  not  such  a  contract"  It  is  quite  true  that 
the  case  was  one  under  the  Masters  and  Servants  Act ;  but  what 
the  court  had  to  decide  was  the  legal  point  whether  this  was  a 
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weekly  hiring  or  not»  and  the  princifde  which  lay  at  the  root  of 
that  decision  is  a  principle  which  should,  I  think,  guide  ns  here. 

If  the  wages  had  been  fixed  at  so  mnch  p^  month,  to  be  paid 
at  the  end  of  the  month,  there  wonld  be  very  mnch  more  to  be 
said  for  the  magistrate's  finding.  But  I  find  an  insuperable 
diffieuUy,  the  agreement  between  the  parties  being  silent  on  the 
pointy  in  holding  that  there  was  a  monthly  hiring  when  it  is 
impossible  to  fix  any  sum  as  the  monthly  wage.  The  monthly 
wage  continually  varied  according  to  the  number  of  days  in  the 
month,  the  number  of  Sundays  in  the  month,  and  the  fact  whether 
the  employee  worked  upon  Sundays  or  not  It  is  impossible  to 
fix  the  month's  wage,  and  equally  impossible  to  say  that  the. 
parties  at  the  beginning  of  the  service  agreed  that  there  shoald 
be  a  monthly  servica  The  mere  &ct  that  the  wages,  for  con- 
venience, were  paid  at  the  end  of  the  month  does  not  in  my 
opinion  warrant  the  conclusion  that  the  hiring  was  a  monthly 
one.  It  was  admitted  that  it  was  either  a  monthly  hiring  or  a 
daily  hiring,  and  I  feel  driven  to  the  conclusion — ^reluctantly,  I 
confess,  because  one  cannot  but  sympathise  ¥nth  a  man  in  the 
position  of  the  respondent — ^that  this  was  not  a  monthly  hiring, 
that  the  magistrate  was  wrong,  and  that  the  appeal  must  be 
allowed. 

The  judgment  of  the  court  below  ¥nll  be  altered  to  one  for  the 
defendant.  As  the  case  is  really  brought  by  the  railway  depart- 
ment to  settle  the  principle,  and  as  the  department  does  not  press 
for.  costs,  there  mil  be  no  order  as  to  costs  in  either  court 

SurrH  and  Bbistowe,  J.J.,  concurred. 

Appellants'  Attorney:  W.  Percy  Thamaon;  Respondent's 
Attorney :  J.  F.de  Beer. 
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A.FRICAN  AGRICULTURAL  AND  FINANCE 
CORPORATION,  LTD.,  v.  BOUGUENON. 

1904.    June  13, 30.    Innes,  C.J.,  and  Solomon  and  Bristowe,  J.J. 
JPmc^ice. — Tender, — In  full  eeUlemenL — Conditional. 

A  valid  tender  made  before  action  brought  protects  the  defendant 
against  any  liability  for  costs  if  no  more  than  the  amount  tendered 
ia  ultimately  awarded.     A  tender  to  be  valid  most  be  unconditional. 

6  sned  A  for  £94.  A  admitted  some  of  the  items  claimed  and  tendered 
jC46  in  full  settlement.  B  refused  to  accept  the  tender  on  the 
ground  that  it  was  conditioned  op  its  being  accepted  in  full 
settlement  The  action  proceeded,  and  the  magistrate  gave  judg- 
ment in  favour  of  B  for  J&46  with  costs.  In  an  appeal  on  the 
question  of  costs,  Heldy  that  the  tender  was  conditional,  and  that 
the  judgment  of  the  magistrate  was  therefore  right. 

Appeal  from  the  Assistant  Resident  Magistrate  of  Potchef- 
stioom. 

Therespondent  on  the  2nd  May,  1904,  issued  asummons  against 

the  appellant  company  for  the  sum  of  £94,  4s.,  being  (1)  £40  for 

arrear  salary ;  (2)  £40  for  one  month's  salary  in  lieu  of  notice ; 

(3)  £7,  10&,  allowance  in  lieu  of  house  for  one  month ;  and  (4) 

£6,  148.,  cash  paid  on  behalf  of  the  company.    The  defence  was 

I  that  the  plaintiff  had  been  engaged  under  the  express  agreement 

I  that  he  could  be  discharged  at  any  time  on  twenty-four  hours' 

I  notice,  and  that  the  company  was  therefore  not  liable  for  items 

I  (2)  and  (3).    As  regards  the  other  two  items,  the  defendant 

\  pleaded  that  on  the  26th  April,  1904,  it  had  tendered  to  the 

plaintiff  the  sum  of  £46,  14s.  in  full  settlement,  which  tender 

the  plaintiff  had  refused,  and  that  the  tender  was  repeated  an  d 

the  amount  paid  into  court  to  abide  the  result  of  the  action. 

The  magistrate,  after  hearing  the  evidence,  gave  judgment  in 
favour  of  the  plaintiff  for  £46,  14s.,  being  the  amount  of  items 
(1)  and  (4)  tendered  by  the  defendant  On  the  question  of  costs 
he  held  that  the  tender  was  not  a  good  one,  the  condition  as  to 
its  being  in  full  settlement  necessitating  the  plaintiff  waiving  his 
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right  of  action  on  the  other  item&  The  plaintiff  was  therefore 
declared  entitled  to  his  costs.  Against  this  judgment  the 
defendant  company  appealed 

Oregortywaki,  for  the  appellant :  The  plaintiff  poght  to  have 
accepted  the  tender.  He  did  not  obtain  more  than  was  tendered, 
and  it  would  therefore  be  most  inequitable  that  the  defendaat 
should  pay  all  the  costs  which  were  incurred  simply  by  the 
mistaken  view  of  the  plaintiff.  The  English  cases  quoted  by 
the  magistrate  are  very  old  ones,  and  were  decided  in  the  days 
of  technical  pleadings  before  the  Judicature  Acts.  As  a  matter 
of  substantial  justice  the  plaintiff  ought  to  pay  the  costs. 

de  Wcud,  for  the  respondent:  The  tender  was  not  good;  it 
was  conditional  on  the  plaintiff  vdthdrawing  his  action,  see 
Evans  v.  Judkina  (4  Campbell,  166);  Oriffiths  v..  Hodges  (1 
Carr.  and  Payne,  419);  MUchM  v.  King  (6  CSarr.  and  Payne, 
237) ;  Bowen  v.  Owen  (17  L.J.,  C.P.  6) ;  Addison  on  Ccntrads, 
8th  ed.  p.  1216. 

Oregarowski  in  reply. 

The  Court  stated  that  the  papers  would  be  referred  to  the 
magistrate  to  report  whether  the  amount  tendered  had  been  paid 
unconditionally  into  court,  and  after  receiving  his  report  judgment 
would  be  given. 

Po8fea(June30):— 

.  Innes,  C  J. :  The  appellant  company  in  this  case  was  sued  by 
the  respondent  for  tiie  sum  of  £94,  4s.,  made  up  of  four  items,  to 
the  details  of  which  it  is  not  necessary  now  to  refer.  The  cor- 
poration admitted  liability  in  respect  of  two  items,  tendered  the 
sum  of  £46,  14b.,  and  stated  that  it  had  been  tendered  before 
action  brought  The  plea  of  tender  was  in  the  following  terms : 
"On  or  about  the  26th  April,  1904,  the  defendant's  attorneys 
tendered  to  the  plaintiff's  attorneys  the  sum  of  £46,  14a,  being 
the  amount  of  the  first  and  fourth  items  of  the  plaintiff's  claim, 
in  full  settlement,  which  tender  the  plaintiff^s  attorneys  refused, 
and  which  tender  the  defendant  hereby  repeats  and  pays  the 
amount  into  court  to  abide  the  result  of  this  action."  The  fact 
of  this  tender  having  been  made  was  common  cause  at  the  trial; 
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tor  I  find  on  the  reoord  the  following  entry  made  by  the  magis- 
trate: "Admitted  that  cheque  for  £46, 14e.  was  tendered  on  the 
26th  April  in  fall  settlement;  tender -refused  on  ground  that  it 
WBB  omditional  on  its  being  accepted  in  full  setUement"  The 
magistrate,  after  hearing  the  evidence,  found  for  the  plaintiff  for 
£46, 14s.  only,  being  the  exact  amount  which  the  defendant  had 
tendered,  but  he  gave  the  plaintiff  his  costs  upon  grounds  which 
are  set  out  in  a  very  carefully  reasoned  judgment.  He  held  that 
tiie  offer  of  £46, 14a  in  full  settlement  was  not  a  good  and  valid 
tttider,  and  did  not  protect  the  defendant  from  its  liability  to 
pay  costs,  even  though  only  the  amount  of  the  original  tender 
was  finally  awarded.  From  that  dedhion,  oa  the  question  of 
costs,  the  present  appeal  is  brought 

It  is  clear  that  a  valid  tender  made  before  action  brought 
protects  the  defendant  against  liability  for  costs,  if  no  more  than 
the  amount  tendered  is  ultimately  awarded  by  the  court  But 
the  tender  must  be  a  valid  tender,  and  the  question  is  whether 
the  tender  in  this  case  was  valid  or  not  Without  adopting  all 
the  technicalities  of  the  English  rules  regarding  tender  which 
prevailed  before  the  passing  of  the  Judicature  Acts,  I  think  we 
ahonld  adopt  the  principle  that  a  tender  to  be  valid  must  be 
onoonditional.  A  conditional  tender  is  really  a  contradiction  in 
terms.  A  tender,  in  order  to  protect  the  defendant,  must  be  a 
dear  admission  of  liability  and  an  offer  to  pay  the  amount  thus 
onconditionally  acknowledged  to  be  due.  For  my  own  part,  I 
think  the  rule  might  be  more  correctly  expressed  in  this  way, 
that  no  condition  should  be  annexed  to  a  tender  to  which  the 
creditor  has  a  right  to  object  It  is  possible  to  conceive  of  con- 
ditions which  might  be  validly  imposed.  For  instance,  supposing 
property  had  been  pledged  for  and  in  respect  of  the  exact  amount 
tendered  and  no  more,  a  condition  that  a  release  of  the  property 
ahould  be  made  would  probably  be  a  condition  to  which  the 
creditor  could  not  object.  But  for  practical  purposes  the  rule 
may  be  stated  to-be  that  a  tender  to  be  good  should  be  un- 
conditional 

Now,  was  this  an  unconditional  tender  ?  It  was  offered  in 
fall  settlement  The  words  "in  full  settlement"  are  certainly 
capable  of  meaning,  and  I  think  on  their  face  they  do  mean,  that 
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the  tender  is  made  on  condition  that  the  creditor  abandons  the 
balance  of  the  claim.  The  debtor  in  effect  sajrs  this :  "  I  will  pay 
you  a  certain  amount  if  you  will  consent  to  admit  that  this  is  all 
I  owe  you,  and  abandon  the  balance  of  your  claim.'*  A  tender 
couched  in  such  language  would  notbe  an  unconditional  one,  and 
that  that  was  the  intention  of  the  defendant  in  making  the  tender 
is  clear  from  the  words  I  have  already  read.  That  is  common 
cause;  the  defendant  therefore  admits  that  it  meant,  by  the 
words  ''in  full  settlement/'  to  make  the  tender  conditional  on 
the  waiver  by  the  plaintiff  of  the  balance.  That  is  a  condition 
which  in  my  opinion  a  debtor  has  no  right  to  annex  to  his  tender ; 
at  any  rate,  if  he  does  so  his  tender  will  not  protect  him  from  a 
liability  for  costs.  It  appeared  from  the  record  that  an  amoont 
had  been  paid  into  court,  and  when  the  appeal  was  heard  the 
Court  decided  to  refer  the  matter  to  the  magistrate  to  state 
whether  the  amount  had  been  paid  unconditionally  into  court,  so 
as  to  allow  the  plaintiff  to  take  it  out  and  proceed  with  his 
action  for  the  balance.  Had  that  been  so  it  might  have  made 
some  difference  in  our  decision.  But  the  magistrate  has  returned 
the  record  with  this  entry  upon  it,  indorsed  oy  the  attorneys  on 
both  sides  as  correct:  "The  defendant  on  the  6th  May  lodged 
with  the  clerk  of  the  coui-t  a  cheque  for  £46, 14s.,  payable  to  the 
plaintiff;  this  cheque  was  lodged  with  its  particulars  of  defence 
and  subject  to  paragraph  3  thereof.  It  was  refused  by  the  plain- 
tiff on  the  ground  that  the  same  condition  was  attached  to  this 
payment  as  had  been  attached  to  the  offer  of  the  26th  April,  and 
liability  for  costs  up  to  date  was  denied.  The  defendant  ad- 
mitted that  that  condition  was  also  attached  to  the  payment  into 
court,  and  it  refused  to  pay  costs  up  to  this  date."  That  shows 
that  this  payment  into  court  was  clogged  with  the  same  condition 
which  was  annexed  to  the  original  tender ;  it  cannot  theref6re  in 
any  way  affect  the  case. 

In  my  opinion  the  magistrate  was  right,  and  the  appeal  must 
be  dismissed  with  costs. 

Solomon  and  Bristowe,  J.J.,  concurred. 

Appellant's  Attorneys:  Raux  &  Jacobsz;  Respondents  At- 
torney :  J.  H.  L.  FincUay. 
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1904.    June  29,  30.    Solomon  and  Wessels,  J.J. 

sUines  amd  minerals. — Mineral  eanknci, — OpUan  to  purchaae. — Cam^ 
pony  floated  to  acquire  righu  under  mineral  contract 

The  pUintiflw  ceded  to  the  defeadant  their  rights  under  certain  pro- 
specting contracts,  which  inclnded  the  option  to  purchase  the 
OuneraLi  during  their  currency.  In  consideration  thereof  the  de- 
fendant pud  a  certain  sum  in  cash ;  but  it  was  provided  that  he 
or  his  assigns  should  pay  to  the  plaintifls  or  their  assigns  as  further 
consideration  the  sum  of  £32,000  in  cash  or  fully  paid-up  shares 
(or  half  in  cash  and  half  in  shares,  at  the  option  of  the  plaintiffs) 
in  any  company  which  might  be  floated  to  acquire  the  rights  ceded, 
namely,  the  righta  acquired  from  the  owner  of  the  farms,  the  afore- 
said cash  and  shares  or  shares  to  be  paid  simultaneously  with  tha 
flotation  of  such  company.  The  clause  in  the  deed  of  cession  then 
proceeded  as  follows:  "But  it  is  plainly  understood  that  the 
appearer  of  the  other  part  shall  have  the  right  to  form  a  prospect- 
ing syndicate  or  company  with  the  object  of  proving  and  testing 
the  said  farms  without  imposing  such  liability.''  In  the  event  of 
such  first-mentioned  company  being  floated,  it  was  provided  that 
the  £32,000  should  be  paid  when  the  option  was  exercised.  The 
defendant  ceded  all  his  rights  to  the  R  Syndicate,  which  was 
subsequently  r^stered  as  a  company  with  limited  liability.  The 
pUintiflfe  contended  that  upon  such  registration  the  considera- 
tion of  £32,000  bedame  due,  and  they  claimed  that  amount. 
Under  its  trust  deed  the  powers  of  the  syndicate  were  very  wide, 
but  the  Court  found  that^  though  it  had  acquired  the  right  to 
exercise  the  option  of  purchase,  its  primary  object  waa  to  exploit 
and  prospect  the  properties.  Held^  that  the  effect  of  the  proviso 
was  to  place  a  prospecting  company  in  the  same  position  under  the 
cession  as  the  defendant^  and  to  suspend  liability  to  pay  the 
£32,000  until  the  exercise  of  the  option ;  that  the  R  Syndicate 
was  not  "a  company  floated  to  acquire  the  rights  ceded,''  and  that 
therefore  the  plaintiffs  could  not  succeed. 

Action  for  the  payment  of  the  sum  of  £32,000. 
The  declaration  set  out  that  the  plaintiffs  had  acquired  pro- 
specting rights  over  certain  three  farms,  together  with  the  option 
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of  purchasing  the  mineral  rights  thereon ;  that  the  plaintiflb  had 
ceded  all  the  said  rights  to  the  defendant  for  the  sum  of  £32,000 
in  cash  or  fully  paid-up  shares,  at  the  option  of  the  plaintiflb,  in 
any  company  which  might  be  floated  to  acquire  the  rights  so 
ceded,  the  said  cash  or  shares  being  payable  simultaneously  with 
the  flotation  of  the  said  company ;  that  thereafter  the  defendant 
had  ceded  to  one  Lindsay,  acting  for  a  syndicate  to  be  formed 
and  to  be  registered  in  Natal  with  limited  liability  under  the 
name  of  the  Rand  Eastern  Developing  Syndicate,  Ltd,  all  his 
rights  over  the  said  farms ;  that  the  said  syndicate  was  so  regis- 
tered, and  that  the  object  of  the  company  was  to  acquire  the 
rights  ceded  by  the  defendant  to  the  said  Lindsay.  The  pkuntiA 
contended  that  upon  such  registration  the  sum  of  £32,000  became 
due  and  payable  by  the  defendant. 

The  defence  set  up  was  twofold.  Firstly,  the  defendant 
pleaded  that  the  cession  provided  that  in  the  event  of  the  defend- 
ant ceding  his  rights  the  consideration  became  payable  by  his 
JGWsigns,  and  that  therefore  the  syndicate  and  not  the  defendant 
was  the"*  proper  person  to  be  sued.  Secondly,  it  was  pleaded  that 
the  Band  Eastern  Developing  Syndicate  was  floated  under  a 
right  given  by  the  plaintifis  to  the  defendant  in  the  cession  to 
form  a  prospecting  company  or  syndicate  with  the  object  of 
proving  and  testing  the  said  farms  without  incurring  any  lia- 
bility to  pay  the  £32,000,  and  that  therefore  that  syndicate 
was  not  a  company  floated  to  acquire  the  rights  ceded  by  the 
plaintiffs  to  the  defendant  as  aforesaid  within  the  meaning  of 
clause  2  of  the  cession.  The  terms  of  that  clause  and  the  facts 
are  set  out  in  the  judgment. 

C.  0.  Ward  (with  him  Savl  Sotowon),  for  the  plaintiffs :  The 
syndicate  is  not  a  mere  prospecting  company ;  it  has  the  power 
to  exercise  the  option. 

Smuts  (with  him  Williainaon),  for  the  defendant :  The  proviso 
in  clause  2  must  have  some  meaning  or  it  would  not  have  been 
insert'Cd.  It  was  intended  to  allow  of  the  defendant's  forming  a 
prospecting  syndicate  without  being  liable  to  pay  the  £32,000. 
The  Kand  Eastern  Developing  Syndicate  no  doubt  acquired  all 
the  rights  under  the  contracts,  but  it  was  dearly  formed  with 


WALLACH  AKD  LORGNE  v.  BALLANTYNB.        541 

the  prhnary  object  of  prospecting,  and  not  of  acquiring  the 
properties.  Secondly,  the  cession  says  that  the  defendant  or 
htB  assigns  should  pay  the  consideration,  and  therefore  the 
sjrndicate  should  have  been  sued. 

Ward,  in  reply :  There  is  no  privity  of  contract  between  the 
plaintifis  and  the  syndicate,  and  the  plaintiffs  could  not  sue  the 
latter;  see  Rolfes,  Nebd  Jk  Co.  v.  Zweigenhafl  ([1903]  T.S.  185). 

Postea  (June  30):— 

Solomon,  J. :  In  this  case  the  plaintiffs  claimed  from  the 
defendant  a  sum  of  £32,000,  made  up  of  three  amounts — £12,000, 
£10,000,  and  £10,000 — which  amounts  they  allege  became  due  to 
them  under  the  provisions  of  clause  2  of  three  notarial  deeds  of 
cession  entered  into  between  the  plaintiflb  and  the  defendant.  It 
Appeared  that  in  February,  1902^  the  plaintiffs  acquired  certain 
rights  over  three  farms — Witpoort,  Nooitgedacht,  and  Welgelegen. 
They  acquired  from  the  owners  of  those  farms  the  right  to  pro- 
spect the  farms  for  a  period  of  five  years,  and  at  the  same  time 
the  right  to  purchase  those  farms  at  any  time  within  that  period 
lot  the  sums  of  £40,000  for  Witpoort,  £40,000  for  Nooitgedacht, 
and  in  the  case  of  Welgelegen  a  sum  which  might  vary  from 
£60,000  to  £80,000.  On  the  16th  April  the  plaintiffs  ceded  to 
the  defendant  the  rights  which  they  had  acquired  over  the  two 
farms  Witpoort  fuid  Nooitgedacht,  and  the  consideration  for  that 
cession  is  set  out  in  clause  2  of  the  notarial  deed  of  cession  which 
was  made  between  the  parties.  That  clause  is  to  the  following 
effect :  "  In  consideration  of  the  cession  hereby  made,  the  appearer 
of  the  other  part  shall  pay  to  the  appearers  of  the  first  part  the 
som  of  £365  in  cash,  and  the  appearer  of  the  other  part  or  his 
assigns  shall  as  and  for  further  consideration  pay  to  the  appearers 
of  the  first  part  or  their  assigns  £10,000  in  cash  or  fully  paid-up 
shares,  or  in  half  cash  and  half  such  shares  at  th^  option  of  the 
appearers  of  the  first  part,  in  any  company  which  may  be  floated 
to  acquire  the  rights  hereby  ceded,  or  in  the  event  of  no  such 
company  being  floated  then  the  aforesaid  consideration  shall  be 
paid  when  the  option  to  purchase  the  minerals,  metals,  and  stones, 
granted  in  the  aforesaid  deed  of  the  25th  F^jbruary,  1902,  be 
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ezerdsed"    The  cesaions  in  regard  to  Witpoort  and  Nooitgedacht 
are  in  exactly  similar  terms. 

On  the  29th  April  there  was  a  farther  cession  of  the  rights 
which  had  been  obtained  over  the  farm  Welgelegen,  and  that 
cession  is  in  exactly  similar  terms  to  the  cession  of  the  rights 
over  the  farms  Witpoort  and  Nooitgedacht,  with  the  exception  of 
dause  2,  which  sets  out  the  considerations.  Clause  2  in  the  deed 
of  cession  of  the  29th  April  is  as  follows :  first  of  all,  there  is  tiie 
payment  of  £365  as  in  the  previous  cession,  and  then  it  goes  on — 
"  for  farther  consideration,  shall  pay  to  the  appearers  of  the  first 
part  or  their  assigns  £12,000  in  ciuh  or  fully  paid-up  shares,  or 
in  half  cash  and  half  such  shares  at  the  option  of  the  appearers 
of  the  first  part,  in  any  company  which  may  be  fioated  to  acquire 
the  rights  hereby  ceded,  namely,  the  rights  acquired  from  the 
OMmer,  and  the  aforesaid  cash  and  shares  or  shares  shall  be  paid 
simultaneously  with  the  flotation  of  such  company;  but  it  is 
plainly  understood  that  the  appearer  of  the  other  part  shall  have 
the  right  to  form  a  prospecting  eyndicate  or  company  with  the 
object  of  proving  and  testing  the  said  farm  without  imposing 
such  liability,  or  in  the  event  of  no  such  company  being  floated 
then  the  aforesaid  consideration  shall  be  paid  when  the  option  to 
purchase  the  minerals,  metals,  and  stones,  granted  in  the  afore- 
said deed  of  the  13th  February,  1902,  be  exercised"  That  was 
the  only  difference  between  the  cessions  of  the  16th  April  and  the 
cession  of  the  29th  April. 

Then  on  the  1st  May  the  parties  met,  and  by  a  further 
notarial  deed  they  altered  the  provisions  of  clause  2  of  tiie 
cessions  of  the  16th  April  to  make' them  correspond  exactly  with 
clause  2  of  the  deed  of  cession  of  the  29th  April.  The  reason 
being,  as  appears  from  the  evidence,  and  more  particularly  from, 
the  letter  of  the  29th  April,  which  was  written  by  the  plaintiff 
Wallach  to  the  defendant,  that  in  their  opinion  clause  2  of  the 
deeds  of  cession  of  the  16th  April  did  not  correctly  set  out  the 
intention  of  the  parties;  and,  therefore,  that  intention  being 
more  clearly  expressed  in  the  deed  of  the  29th  April,  they  made 
the  deeds  correspond. 

The  next  step  was  that  on  the  2l3t  May,  1902,  an  agreement 
was  .entered  into  between  tlte  defendant  B^llantyne  and  one 
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linda^y,  acting  for  and  on  behalf  of  a  syndicate  to  be  formed 
aod  to  be  registered  in  Natal  with  limited  liability,  under  the 
make  of  the  Rand  Elastern  Development  Syndicate,  Ltd.  Under 
that  agreement  Ballantyne  undertook  to  cede  or  assign,  or  to  be 
catiaed  to  be  ceded  or  assigned,  to  the  syndicate  all  the  right, 
title,  and  interest  which  he  had  in  the  prospecting  agreementfi 
which  have  been  already  referred  to.  In  consideration  of  these 
cessions  the  syndicate  was  to  allocate  and  issue  to  the  vendor  or 
his  nominees  20,000  shares  of  £1  each  fully  paid  up,  and  to  pay 
to  the  vendor  in  addition  the  sum  of  £5290  in  cash.  On  the 
17th  June,  1902,  the  syndicate  was  registered  in  Natal  as  a 
limited  liability  company.  As  appears  from  the  articles  of  asso- 
.  datioh  of  the  syndicate,  one  of  the  objects  of  the  syndicate  was 
to  take  over  the  agreement  between  Ballantyne  and  Lindsay, 
wliich  gave  them  the  right  to  prospect  and  the  option  of  purchase 
over  these  &urms. 

The  question  which  has  to  be  considered  in  this  case  is 
whether  the  flotation  of  this  syndicate  was  a  flotation  within 
the  terms  of  clause  2  of  the  deeds  of  cession  to  which  I  have 
referred;  in  other  words,  was  it  a  company  which  was  floated  to 
acquire  the  prospecting  rights  and  option  of  purchase  over  these 
farms  within  the  meaning  of  clause  2  of  this  deed  of  cession  ? 
If  it  is  such  a  company,  then  it  is  clear  that  the  plaintiffs  are 
entitled  to  succeed  in  this  action  and  to  recover  the  sum  of 
£32,000.  If  it 'is'  not  such  a  company  the  plaintifls  are  not 
entitied  to  succeed.  Now,  if  the  answer  to  this  question  depended 
on  the  construction  of  clause  2  of  the  deeds  of  cession  of  the  16th 
April,  as  it  originally  stood,  then  it  is  difficult  to  see  how  the 
answer  could  be  anything  but  the  affirmative,  because  the  words 
of  clause  2  of  the  original  deeds  of  cession  are  perfecUy  clear  and 
unambiguous ;  the  consideration  became  payable  on  the  flotation 
of  any  company  to  acquire  the  rights  thereby  ceded.  There  is  no 
limitation  or  qualification  of  any  kind  whatsoever,  and  if,  is  quite 
dear  that  this  syndicate  was  a  company  which  was  floated, 
amongst  other  purposes,  in  order  to  acquire  the  rights  over  these 
iarma 

But  as  I  have  already  pointed  out,  clause  2  of  the  deeds  of 
cession  was  altered  on  the  1st  May,  1902,  and'  thereafter  the 
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deeds  of  cession  of  the  16bh  April  corresponded  with  the  deed  of 
cession  of  the  29th  April.  The  clause  was  altered  mainly  by 
the  addition  of  these  words :  "  It  is  plainly  understood  that  the 
appearer  of  the  other  part  shall  have  the  right  to  form  a  pro- 
specting syndicate  or  company,  with  the  object  of  proving  and 
testing  the  said  farm,  without  imposing  such  liability ; "  and  the 
question,  therefore,  which  has  to  be  considered  is,  What  was  the 
effect  of  the  addition  of  these  words  to  clause  2  of  the  agreement  ? 
It  was  argued  that  these  words  were  purely  superfluous,  that 
even  without  those  words  the  defendant  would  have  the  right  to 
form  such,  a  prospecting  syndicate  without  becoming  liable  to 
pay  this  sum  of  £32,000.  I  am  bound  to  say,  if  one  had  to  come 
to  that  conclusion,  I  should  feel  that  it  was  a  soinewat  unsatis- 
factory one,  as  we  should  have  to  find  that  the  parties  entered 
into  a  notarial  agreement  altering  the  previous  provisions  of  the 
clause  without  that  alteration  having  any  effect  whatsoever  upon 
their  rights..  It  is  clear  that  the  parties  must  have  had  some 
object  in  view  in  going  to  the  trouble  and  expense  of  having  a 
notarial  deed  drawn  up  altering  the  provisions  of  the  previous 
deeds.  And  it  seems  to  me  the  object  which  the  parties  had  in 
view  was  clear;  the  object  was  to  enable  the  defendant  to  form  a 
praspecting  syndicate  without  incurring  any  liability  to  pay  this 
consideration  money.  They  realised  that  such  a  syndicate  could 
scarcely  be  formed  without  its  coming  within  the  words  of  the 
previous  clause,  without  it  being  '*^a  company  to  acquire  the 
rights  hereby  ceded,"  because  it  was  almost  impossible  to  conceive 
of  a  prospecting  syndicate  being  formed  without  that  syndicate 
acquiring  not  only  the  rights  of  prospecting  on  those  farms,  but 
also  the  other  rights  contained  in  the  deed.  It  was  said  it  was 
not  necessary  to  confer  upon  such  a  syndicate  anything  more  than 
the  prospecting  rights ;  but  it  is  difficult  to  conceive  that  a  com- 
pany should  be  floated  on  such  lines,  as  no  company  could  be 
floated  merely  upon  a  right  to  prospect  a  farm.  Tliere  must  be 
some  prospect  of  profit;  but  the  only  way  by  which  profit  could 
be  made  would  be  by  giving  that  company  not  only  the  prospect- 
ing rights  over  the  farm,  but  also  the  right  to  acquire  the  fann. 
Mr.  Ward  suggested  that  some  other  remuneration  might  be 
provided«forihe  prospectors,'that  remuneration  could  bet  obtained 
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irom  tiie  defendant  in  some  other  way ;  brt  it  is  almost  incon- 
ceivable that  any  such  arrangement -could  be  come  to,  and  either 
directly  or  indirectly  I  think  it  is  clear  the  prospecting  syndicate 
would  require  to  obtain  cession  of  the  whole  of  the  prospecting 
agreement — ^not  only  the  right  to  prospect,  but  also  the  right  to 
purchase.  That  being  so,  it  seems  that  the  parties  saw  that  such 
a  prospecting  syndicate  would  fall  within  the  words  of  clause  2, 
and  they  therefore  added  these  words,  that  it  was  plainly  under- 
stood they  should  have  a  right  to  form  a  prospecting  syndicate 
without  imposing  such  liability ;  and  it  appears  to  me  the  object 
of  those  words  was  to  put  any  prospecting  company  in  the  same 
position  as  the  defendant  himself  was  in  before  the  prospecting 
company  was  formed.  The  defendant  had  the  right  to  prospect 
the  farm  for  as  long  as  he  pleased  within  the  five  years,  and  no 
obligation  was  incurred  by  him  until  he  decided  to  exercise  the 
option  to  purchase  the  mineral  righta  And  I  am  of  opinion 
that  the  object  of  adding  these  words  was  to  put  a  prospecting 
company  in  the  same  position,  so  that  it  was  entitled  to  prospect 
for  a  period  of  five  years,  and  it  incurred  no  obligation  to  pay 
this  sum  of  £32,000  until  it  decided  to  exercise  the  option  of 
purchase.  When  effect  was  given  to  that  decision  either  by 
floating  a  company  for  the  purpose  of  purchasing  and  working 
the  mineral  rights  or  by  increasing  its  own  capital  so  as  to  enable 
it  to  purchase  and  work  these  rights,  then  and  not  till  then  in  my 
opinion  did  it  incur  the  liability  to  pay  this  sum  of  £32,000. 

Then,  if  that  is  the  meaning  of  this  clause  2  as  amended,  the 
only  further  question  is  whether  this  syndicate,  which  was  floated 
and  registered  in  Natal,  was  a  prospecting  syndicate  or  company 
in  its  essence,  whether  prospecting  was  the  main  and  substantial 
object  of  the  company,  or  whether  this  was  a  company  formed 
not  only  for  the  purpose  of  prospecting,  but  also  for  the  purpose 
of  acquiring  these  farms  and  for  the  purpose  of  carrying  on 
mining  operations  upon  these  farma  Now  I  have  not  the  least 
doubt  whatsoever  upon  the  evidence  that  this  was  a  syndicate 
formed  primarily. and  mainly  for  the  purpose  of  prospecting 
these  farms,- with  the  ultimiite  object,  no  doubt,  if  it  was  satisfied 
with  its  proq)ecting  operations,  of  taking  further  steps  for  the 
purpose  of  acquiring  these  farms,  either  by  way  ef  floating  sub- 
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sidiary  companies  or  in  some  other  way.  It  is  tme  that,  according 
to  the  articles  of  association  which  have  been  put  in,  the  objects 
and  powers  of  the  company  are  of  the  very  widest  description ; 
but  I  think  that  is  by  no  means  an  unusual  thing.  Companies, 
in  the  majority  of  cases,  take  in  their  articles  of  association  powers 
of  various  kinds  which  they  do  not  contemplate  exercising. 
Attention  was  called  in  the  course  of  the  case  to  the  de  Beers 
Company,  which,  I  believe,  has  power  under  its  articles  of  asso- 
ciation to  wage  war ;  but  surely  it  would  be  going  rather  far  to 
say  that  that  was  one  of  the  objects  with  which  the  de  Beers 
Company  was  formed  These  powers  are  taken  because  it  is  just 
possible  that  it  may  be  necessary  to  exercise  them*;  but  in  the 
majority  of  cases  of  companies  with  such  wide  powers  no  occasion 
ever  arises  for  making  use  of  the  exceptional  powers. 

Accordingly,  although  there  are  very  wide  powers  in  the 
articles  of  association  of  this  company,  including  the  power  to 
carry  on  mining  operations,  it  appears  to  me  that  the  primary 
object'  of  this  company  was,  as  set  out  in  sub-sec.  (c),  to  exploit 
and  prospect  the  properties  referred  to  in  the  contract  which  was 
being  taken  over.  The  defendant,  the  secretary  of  the  company, 
and,  I  think,  the  managing  director  of  the  company,  say  that  that 
was  the  object  of  the  syndicate — to  prospect  these  properties,  and 
if  they  were  satisfied  with  the  properties  their  further  intention 
was  to  float  subsidiary  companies  for  the  purpose  of  taking  over 
and  mining  those  properties.  There  is  ample  evidence,  it  appears 
to  me,  to  substantially  corroborate  the  defendant  in  what  be  saya 
That  nothing  but  prospecting  work  was  done  upon  these  farms 
is  quite  dear.  It  was  sought  to  be  proved  in  the  course  of  the 
case  that  mining  operations  had  been  carried  on  by  the  syndicate, 
but  Mr.  Ward  candidly  admitted  in  his  argument  that  nothing 
but  prospecting  operations  had  been  carried  on.  Then  we  have 
the  fact,  which  is  of  the  utmost  importance,  that  the  capital  of 
the  company  was  only  about  £65,000,  and  of  that  only  about 
£35,000  was  subscribed.  Out  of  that  it  had  to  pay  a  sum  of 
£5000  to  the  defendant,  and  consequently  it  only  had  working 
capital  to  the  amount  of  £30,000.  It  is  clear  it  could  not  have 
contemplated  acquiring  and  mining  these  properties  with  such  a 
small  capital  as  that — amply  sufficient  for  prospecting  purposes^ 
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but  dearly  not  sufficient  for  acquiring  these  properties.  For  the 
acqaisition  of  the  properties  would  entail  an  expenditure  of  from 
£120,000  to  £160,000;  then  there  would  be  the  payment  of  this 
amount  of  £32,000,  and  in  addition  the  large  amount  of  capital 
necessary  in  order  to  carry  on  mining  operations.  It  seems  per- 
fectly clear,  therefore,  that  if  we  look  at  the  capital  of  the  com- 
pany the  main  object  which  it  had  in  view  was  merely  to  carry 
on  prospecting  operations. 

It  is  said,  however,  that  under  its  articles  it  had  power  to 
increase  its  capital,  and  it  could  have  done  so  if  it  had  decided 
to  acquire  these  properties.  Now,  in  the  first  place,  I  think 
it  is  extremely  unlikely  it  would  have  increased  its  capital  to 
such  an  extent  as  would  have  been  necessary  for  that  purpose. 
It  is  far  more  likely,  as  the  defendant  says,  that  the  intention  was 
to  float  subsidiary  companies  for  the  purpose  of  acquiring  these 
properties  and  carrying  on  mining  operations.  But  even  if  it  did 
decide  to  increase  its  capital  to  an  amount  which  would  be  neces- 
sary to  acquire  these  properties^  the  result  would  be  to  transform 
the  company  from  a  prospecting  company  into  a  mining  company, 
and  therefore  in  my  opinion  the  liability  to  pay  this  sum  of 
£32,000  would  accrue.  On  the  face  of  it,  it  is^grossly  improbable 
that  the  defendant  would  have  undertaken  this  liability  of 
£32,000  merely  on  the  flotation  of  a  company  when  nothing 
whatever  had  been  proved  with  regard  to  this  property.  There 
was  nothing  to  show  that  this  property  was  likely  to  be  valuable, 
and  the  20,000  shares  which  he  was  to  obtain  in  the  syndicate 
might  turn  out  to  be  entirely  valueless.  It  is  impo^ble  to  oon- 
eeive  a  person  undertaking  an  obligation  of  that  nature  to  pay  a* 
liabilify  of  £32,000  when  he  received  in  exchange  only  shares 
which  ultimately  proved  to  be  valueless. 

I  am  clearly  satisfied,  on  the  whole  of  the  evidence  in  this 
case,  that  this  company  was  merely  a  prospecting  company 
within  the  meaning  of  this  additional  clause,  which  was  added  to 
danse  2  of  the  previous  deeds  of  cession,  and  consequently  the 
defendant  .is  not  liable  to  pay  the  sum  sued  for.  That  being 
the  case,  it  is  unnecessary  to  consider  the  other  question  which 
was  raised,  and  judgi^ent  will  be  given  for  the  defendant  with 
costs. 
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Wesseijs,  J.,  ooncnrred 

Plaintiffs'  Attorneys:  Steginann,  Essden  ik  Rooe;  Defend- 
ant's Attorneys :  Booth  Jk  Wes^els. 


BRICKMAN'S  TRUSTEE  v.  TRANSVAAL 
WAREHOUSE  CO.,  LTD. 

1904.    June  30.    Innes,  C.J.,  and  Solomon  and  Smfih,  J.  J. 

Co8U. — Tender  of  part  of  davn  after  action  oommenced, — Amount  re- 

covered  above  magiatraU^s  juritdietion — Plaintiff  entitled  to  sue  in  I 

High  Court.  ! 

Practice, — Appeal  from  High  Court. — AppeUant  confoied  to  record. —  | 

Eemittal  of  record  for  further  investigation — Proclamation  No.  14 
oj  1902.  \ 


Where  a  plaintiff  sucoeeds  in  reoovering  a  substantial  amount  or  benefit 
not  duly  tendered  before  action,  be  should,  in  the  absence  of  mia- 
conduct  or  other  very  special  circumstances,  be  awarded  his  costs. 

B  bought  goods  from  the  defendant  company  for  £894,  of  which  sum 
£250  was  to  be  paid  in  cash  and  the  balance  in  instalments,  and 
the  agreement  of  sale  contained  the  condition  that  the  property 
in  the  goods  should  remain  in  the  defendant  till  all  the  instalments 
had  been  paid.  B  became  insolyent,  and,  the  instalments  being  in 
arrear,  the  defendant  took  possession  of  all  the  goods  in  B's  store. 
Thereupon  B's  trustee  sued  the  defendant  in  the  High  Court  for 
the  sum  of  £570,  being  the  value  of  the  goods  so  seized  which  the 
plaintiff  claimed  to  belong  to  the  estate  of  the  insolvent  The 
defendant  company  claimed  to  be  entitled  to  all  the  said  goods 
save  a  small  quantity,  in  respect  of  which  the  sum  of  £66  was 
tendered.  At  the  trial  the  learned  judge  found  that  the  owtfer- 
ship  in  the  goods  originally  sold  remained  in  the  defendant  com- 
pany, and  therefore  that  the  latter  was  entitled  to  take  possession 
of  them;  but  on. account  of  the  difficulty  of  distinguishing  these 
goods  from  other  goods  in  the  store,  a  referee  was  by  consent 
appointed  to  go  into  the  question  of  the  identity  of  the  articles 
and  report  to  the  Court.     Upon  considering  the   report    the 
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learned  judge  found  tbat  a  further  sum  of  £36  was  due  to  the 
plaintiff,  and  gave  judgment  for  the  latter  for  that  amount  together 
with  the  X66  tendered ;  but  he  ordered  the  plaintiff  to  pay  the 
costs  up  to  the  date  of  the  decision  of  the  preliminary  point  in 
regard  to  the  ownership,  stating  as  his  reason  for  so  doing  that  he 
regarded  the  question  as  to  the  interpretation  of  the  agreement  of 
sale  as  the  most  important  part  ci  the  case,  and  the  only  part 
which  justified  the  plaintiff  in  coming  to  the  High  Court,  and  that 
the  plaintiff  had  failed  on  that  point.  After  the  said  date  he  gave 
the  plaintiff  magistrate's  court  costs,  holding  that  he  should  have 
accepted  the  tender,  withdrawn  the  case,  and  sued  for  the  balance 
in  the  lower  court.  The  costs  al  the  reference  were  ordered  to  be 
divided  between  the  parties.  From  this  dedsion  in  regard  to  the 
costs  the  plaintiff  appealed.  HeU  reversing  the  decision  of  the 
court  below,  that  as  the  plaintiff  obtained  judgment  for  a  sub> 
stantial  amount  over  and  above  the  tender  he  was  entitled  to 
Ins  costs;  that  the  costs  of  the  reference  were  part  of  the  costs 
of  the  action,  and  should  therefore  have  been  awarded  to  the 
plaintiff;  that  as  the  sum  recovered  was  above  the  jurisdiction 
of  the  magistrate's  court  the  plaintiff  had  rightly  instituted 
Ids  action  in  the  High  Court;  that  as  the  tender  had  not 
been  made  before  commencement  of  the  action  it  was  not  the 
plaintiff's  duty  to  have  sued  for  the  balance  in  the  magistrate's 
court;  that  he  had  followed  tlie  correct  course  in  proceeding  in 
the  High  Court,  and  was  entitled  to  costs  according  to  the  scale 
allowed  in  ordinary  actions  in  that  court 

In  appeals  from  the  High  Court  the  appellant  is  confined  to  the  record 
as  it  stands,  and  if  he  wishes  to  rely  on  any  facts  not  recorded  by 
the  judge  in  the  court  below  he  must  have  the  record  amended. 

The  Court  has  no  power  under  Proclamation  No.  14  ci  1902,  in  an 
appeal  from  the  High  Court,  to  remit  the  record  to  the  court 
below  for  further  investigation  of  the  case  where  the  parties  do  not 
consent  to  such  a  course. 

This  was  an  appeal  from  a  decision  of  Wessels,  J.,  in  the 
Witwatersrand  High  Coart  (see  [1904]  T.H.  147>  The  facts  are 
set  out  in  the  judgment. 

Oregonywski,  for  the  appellant. 

Balfour f  for  the  respondent. 

Innes,  C J. :  The  appellant  sued  the  respondent  company  in 
the  High  Court  for  the  sum  of  £570,  being  the  value  of  certain 
articles  alleged  to  have  been  wrongfully  taken  possession  of  by 
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the  company.  The  facts  are  that  in  December,  1902,  the  insol- 
vent took  oyer  from  the  company  a  certain  business.  He  agreed 
to  lease  the  premises,  and  he  bought  the  stock  (which  was  de- 
tailed in  a  list  then  drawn  up)  for  £894.  Payment  was  to*  be 
made,  as  to  £250  in  cash,  and  as  to  the  balance  in  instalments  of 
£100  per  month.  Tl\e  contract  contained  a  clause  which  pro- 
vided that  until  all  the  instalments  were  paid  the  stock  so 
purchased  should  remain  the  property  of  the  defendant  company. 
£250  was  paid,  and  part  of  the  instalments,  amounting  to  £150. 
The  balance  of  the  instalments  was  in  arrear ;  and  in  April,  1903, 
Brickman,  the  insolvent,  disappeared.  The  respondent  company 
took  possession  of  the  goods  and  of  one  of  the  stores,  and  it  was 
this  act  which  was  the  trespass  complained  of  in  the  court  below. 
No  tender  was  made  by  the  defendant  before  action,  but  in  the 
plea  the  company  claimed  all  the  goods  which  it  had  taken, 
except  a  small  quantity  worth,  it  was  alleged,  only  £66,  13s.  lOd., 
which  sum  it  tendered.  Brickn  an,  after  the  transaction  in  De- 
cember, 1902,  carried  on  business  in  the  ordinary  way.  He 
bought  and  sold  goods,  and  therefore  it  became  difficult  to 
identify  the  original  goods  whi-^h  had  formed  the  subject  of  the 
contract  of  sale  between  the  parties.  On  the  question  of  law  the 
judge  found  in  favour  of  the  company  that  the  property  in  the 
goods  sold  did  remain  vested  in  the  company,  and  that  the  latter 
was  justified  in  seizing  what  remained  of  them  after  Brickman 
disappeared.  He  referred  the  matter  to  Mr.  Rainier  as  referee. 
In  due  course  that  gentleman  reported,  and  after  considering  his 
report  the  learned  judge  gave  judgment  for  the  plaintiff  for  the 
amount  tendered  together  with  a  further  sum  of  £36,  6&  5d., 
making  in  all  £103.  As  to  costs,  he  gave  this  decision — the 
plaintiff  to  pay  the  costs  up  to  the  date  of  the  decision  of  the  law 
point ;  after  that  date  the  plaintiff  to  have  his  costs,  but  calcu- 
lated on  the  magistrate's  court  scale ;  from  this  order  all  costs  of 
reference  were  excluded.  The  judge  ordered  that  those  costs 
should  be  borne  equally  by  the  parties.  Against  the  judgment 
as  to  costs  the  plaintiff  appeals,  and  there  is  a  cross-appeal  noted 
bjr  the  defendant  company.  On  the  merits  the  defendant  com- 
pany contends  that  less  than  £36  should  haVe  been  awarded  in 
addition  to  the  £66  which  it  tendered,  and  on  the  question  of 
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oofits  it  appeals  against  the  order  charging  it  with  one-half  of  the 
costs  of  the  reference. 

I  shall  deal  with.ihe  main  appeal  first  As  to  it  the  position 
is  thi&  The  plaintiif  claimed  £570 ;  the  defendant  in  the  plea 
tendered  £66,  with  magistrate's  court  costs;  the  plaintiff  re- 
covered £103.  Clearly  he  could  not  have  recovered  £103  in  the 
magistrate's  court*  He  could  only  recover  that  in  the  High 
Coart,  and  he  was  therefore  justified  in  resorting  to  that  court 
We  cannot  compel  the  plaintiff  to  forego  a  portion  of  his  claim. 
Jf  he  comes  into  a  superior  court  and  recovers  more  than  he 
could  have  done  in  ihe  magistrate's  court,  he  cannot  be  told  that 
he  ought  to  have  gone  to  the  lower  court  and  abandoned  some 
portion  of  his  claim.  Moreover,  the  action  involved  a  very  im- 
portant question  of  law,  and  that  circumstance  abo  was  some 
justification  for  coming  to  the  High  Court  in  the  first  instance. 

It  appears  to  me  to  be  a  sound  general  rule — one  which  this 
.Court  has  on  several  occasions  laid  down — ^that  where  a  plain- 
tiff succeeds  in  recovering  a  substantial  amount  or  benefit  not 
tendered  to  him  before  action,  he  should,  in  the  absence  of 
misconduct  or  other  very  special  circumstances,  be  entitled  to  his 
costs.  The  question  of  the  scale  on  which  the  costs  should  be 
calculated  is  another  matter.  If  that  rule  is  not  adhered  to,  it 
seems  to  me  that  the  discretion  as  to  costs,  which  is  a  judicial 
discretion,  is  likely  to  be  exerdsed  without  method,  and  litigants 
will  never  know  their  true  position  when  they  seek  to  establish  a 
claim  to  which  they  think  they  are  entitled. 

In  this  case  there  was  no  misconduct  and  no  special  circum- 
stances. Therefore,  primd  facie,  the  plaintiff  was  entitled  to  his 
costs.  Of  course,  if  he  recovered  less  than  the  limit  of  the 
magistrate's  court  jurisdiction — and  the  test  is  what  he  recovers, 
not  what  he  claims — then,  not  necessarily,  but  as  a  general  rule, 
he  would  only  be  awarded  magistrate's  court  costs.  For,  even 
under  such  circumstances,  it  would  be  competent  for  the  judge  to 
exercise  his  discretion  m  respect  of  cases  involving  important 
points  of  law  and  of  great  difficulty  and  importance,  though  the 
amount  awarded  were  one  which  might  have  been  recovered  in 
the  magistrate's 'court.  But,  as  a  general  rule,  if  the  verdict  were 
for  less  than  £100  the  costs  would  be  on  the  lower  scale.    In  this 
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case  the  plaintiff  recovered  more  than  £100.  It  is  said  he  might 
have  accepted  the  £66  (which  was  not  tendered  before  action,  bat 
only  after  he  issued  his  summons  and  filed  his  dedaration),  and 
that  he  might  then  have  sued  for  the  balance  in  the  magistrate's 
coort  I  must  say  I  cannot  follow  that.  The  £66  was  tendered 
after  he  had  come,  rig\itly  and  properly,  into  court  Was  he  to 
be  asked  to  withdraw  from  the  court  to  which  he  had*  legiti- 
mately appealed,  and  resort  to  the  lower  court,  merely  beoaose 
£66  was  tendered,  though  without  full  costs  ?  The  case  which 
was  quoted  {James  v.  Vane,  29  L.J.,  Q.B.  169)  does  not  apjdy ; 
because  there  there  was  a  tender  before  action.  Here  there  was 
no  valid  tender  before  action.  I  think  that  is  all  I  need  say  <m 
the  main  appeal. 

Then  there  is  a  cross-appeal  on  the  merita  Mr.  Balfour 
wishes  us  to  reduce  the  amount  of  £36  by  about  £20.  He  says 
there  was  a  list  of  doubtful  claims  which  should  be  gone  into 
and  examined,  and  if  examined  would  give  a  result  of  £20  in  his 
favour.  The  list  of  doubfiEul  claims  arose  in  this  way.  When  the 
matter  was  first  of  all  referred  to  Mr.  Rainier  it  appeared  there 
were  a  certain  number  of  goods  which  were  labelled  clearly  as 
being  original  goods — ^goods  forming  the  subject  of  the  original 
contract  of  sale.  There  were  other  goods  which  clearly,  from 
their  labels,  were  not  such  goods.  Then  there  were  a  number 
which  appeared  to  have  had  no  label  at  all,  and  with  regard  to 
these  the  referee  was  asked  to  say  (if  he  could  not  come  to  a 
definite  conclusion)  which  way  he  inclined,  whether  it  was 
probable  they  belonged  to  one  category  or  the  other.  It  is  a 
most  unusual  form  of  reference,  but  it  was  made  by  consent  of 
both  parties.  Mr.  Balfour  says  we  ought  to  go  into  this  list 
now,  because  he  was  prepared  to  do  so  in  the  court  below;  bat 
the  learned  judge,  taking  the  view  he  did  on  the  question  of 
costs,  intimated  that  it  was  not  necessary.  I  need  hardly  say 
we  were  quite  prepared  to  accept  Mr.  Balfaiur'e  statemetit,  bat 
seeing  that  counsel  who  appeared  in  the  court  below  for  the 
plaintiff  does  not  appear  in  the  appeal,  we  thought  it  well  to 
consult  the  learned  judge.  He  informs  us  that  he  has  no  reason 
to  doubt  that  some  such  incident  did  occur,  but  he  has  not  a 
very  distinct  recollection  of  the  details  of  it. 
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Now  it  appears  to  me  the  proper  course  was  for  counsel  for  the 
defendant  to  have  pressed  the  point  if  he  considered  it  important, 
and  to  have  had  a.note  reoordedof  thefact  that  heformallytendered 
the  evidence.  That  was  not  done ;  and  to  go  behind  the  record 
on  the  statement  of  counsel,  however  accurate,  would,  I  think,  be 
initiating  a  somewhat  dangerous  practice.  If  the  record  is  not 
complete  in  the  opinion  of  either  party  to  an  appeal  he  should 
apply  to  have  it  amended.  In  any  event,  we  cannot  grant  Mr. 
Balfowr*8  request  to  send  the  matter  back  to  the  learqed  judge 
to  be  reinvestigated,  except  with  the  consent  of  the  other  side, 
and  I  take  it  that  under  the  circun^stances  they  would  not  con- 
sent We  have  not,  under  Proclamation  No.  14  of  1902,  the 
same  power  with  regard  to  appeals  from  the  High  Court  that 
we  have  with  regard  to  appeals  from  a  magistrate's  court  .  We 
have  in  previous  cases  referred  matters  back  to  the  High  C!ourt 
hy  consent  of  parties;  but  unless  that  consent  is  given  we  are  in 
that  respect  powerlesa 

Under  the  circumstances  I  think  we  should  allow  the  appeal 
and  dismiss  the  cross-appeal  with  costs.  I  see  no  reason  to 
aeparate  the  costs  of  the  reference  from  any  other  portion  of  the 
costs.  If  there  had  been  no  reference  those  costs  would  have 
been  incurred  in  court.  The  witnesses  would  have  had  to  be 
called  before  the  judge,  and  the  fact  that  they  were  called  at 
the  reference,  instead  of  before  the  court,  does  not  seem  to  me  to 
be  a  sufficient  ground  for  making  any  distinction  in  regard  to 
their  oosta 

The  appeal  must  be  allowed,  and  the  judgment  altered  to  one 
for  the  amount  awarded  with  costs — the  costs  to  include  the 
costs  of  the  reference,  and  the  appellant  to  have  his  costs  of  the 
appeal 

Solomon  and  Smith,  J.J.,  concurred. 

Appellant's  Attorneys :  TindaU  &  Mortimer  ;  Respondent's 
Attorneys :  Bodk  &  Wesads. 
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NETHERLANDS  BANK  v.  LIQUIDATORS  OF 
SAMUEL  FRANK  &  CO.,  LTD. 

1904.    June  30.    Bristowe,  J. 

Mortgage,  —  Covering  bond,  —  Advances  by  bank,  —  Bills  of  exchange 
accepted  by  mortgagor  and  discounted  by  mortgagee, 

F  passed  a  general  bond  in  favour  of  a  bank  to  cover  all  moneys  lent 
or  to  be  lent  and  advanced  and  all  other  debts,  present  as  well  as 
future,  arising  from  or  on  account  of  one  or  more  promissory  notes, 
cheques,  drafts,  acknowledgments  of  debts,  overdrafts,  acooants,  or 
otherwise  howsoever.  Certain  bills  of  exchange  were  drawn  by  X 
in  Holland  on  F  payable  to  the  order  of  the  bank.  These  bills 
were  discounted  by  the  bank  and  accepted  by  F  payable  at  his 
office.  Heldy  that  the  bank  was  entitled  to  claim  the  amounts  due 
under  the  bills  as  a  preferent  claim  under  the  bond. 

Application,  upon  notice  of  motion,  for  the  amendment  of  a 
liquidation  and  distribution  account  filed  by  the  respondents 
with  the  Master  of  the  Supreme  Court. 

The  Netherlands  Bank  was  the  holder  of  a  general  notarial 
bond  dated  the  3rd  November,  1898,  in  which  Samuel  Frank  & 
Co.,  Ltd.,  declared  itself  bound  in  the  sum  of  £6000,  arising  from 
and  being  money  duly  lent  and  to  be  lent  and  advanced  in  the 
discretion  of  the  bank  and  for  all  other  debts,  present  as  well  as 
future,  which  the  company  from  time  to  time  should  be  or  become 
indebted  to  the  bank  as  further  mentioned  in  the  bond.  The 
first  condition  of  the  bond  was  as  follows : — 

That  if  the  said  Samuel  Frank  k  Co.,  Ltd.,  shall  duly  pay  all  its 
present  debts  and  obligations  to  the  creditor,  and  shall  also  duly  pay 
from  time  to  time  and  at  all  times  hereafter  all  its  future  debts  and 
obligations  to  the  creditor  arising  from  or  on  account  of  one  or  more 
promissory  notes,  cheques,  drafts,  acknowledgments  of  debts,  overdrafts, 
accounts,  or  otherwise  howsoever,  so  that  all  present  and  also  all  future 
debts  or  obligations  to  the  creditor  shall  have  been  paid  in  full,  and 
shall  also  fulfil  and  observe  all  the  conditions  and  stipulations  of  this 
bond  in  all  regards,  then  this  obligation  shall  become  null  and  void, 
but  otherwise  the  same  shall  be  and  remain  of  full  force  and  effect 
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Under  this  Ixmd  the  bank  had  been  awarded  a  preference 
with  reference  to  a  claim  for  £4141 ;  but  it  claimed  a  further 
preference  with  regard  to  certain  nine  bills  of  exchange  amount- 
ing m  all  to  £1467,  drawn  to  the  order  of  the  applicant  bank  by 
Oebroeders  Frank  of  Amsterdam,  and  accepted  by  Samuel  Frank 
&  Com  Ltd.,  payable  at  its  office. 

The  respondents  contended  that  these  bills  were  not  covered 
by  the  bond.  Further,  that  the  bank  merely  held  these  bills  for 
collection ;  that  Samuel  Frank  &  C!o.,  Ltd.,  had  never  been  debited 
in  its  pass  book  with  the  amoufit  of  the  bills ;  that  Qebrs.  Frank, 
Amsterdam,  had  submitted  a  statement  showing  that  they  had 
debited  the  company  with  the  amount  of  these  bills,  and  that  the 
applicant  was  making  the  claim  for  preference  entirely  for  the 
benefit  of  Gebrs.  Frank. 

On  behalf  of  the  applicant  affidavits  were  filed  that  the  bills 
in  question  had  been  iictually  discounted  by  the  head  office  of  the 
applicant  in  Amsterdam,  and  that  the  company  was  not  debited 
with  the  amounts  of  the  bills  in  its  pass  book  because  it  was  the 
established  bank  practice  to  pass  bills  of  this  description  to  what 
was  known  as  "  past  due  bills  account." 

Oregorowaki  (with  him  de  Wet),  for  the  applicant :  The  ac- 
ceptor of  a  bill  of  exchange  is  the  principal  debtor ;  see  sees.  52 
and  57  of  the  Bills  of  Exchange  Proclamation.  The  wording  of 
the  bond  is  wide  enough  to  cover  all  debts  whatsoever. 

Esaden  (with  him  Balfour  and  Roos),  for  the  respondents: 
The  only  preference  intended  to  be  granted  was  for  moneys  lent 
and  advanced.  The  amount  of  the  bills  was  an  advance  to 
Qebrs.  Frank,  and  not  to  Samuel  Frank  &  Co.,  Ltd.  It  is  an 
indebtedness  for  which  Gebrs.  Frank  are  liable. 

On  the  facts  it  is  not  at  all  clear  that  these  bills  were  dis- 
counted by  the  bank.  Gebrs.  Frank  clearly  consider  themselves 
as  the  creditors,  and  the  bank  merely  as  their  collector. 

Chregorowski  was  not  called  upon  in  reply. 

Bristowe,  J. :  This  is  an  application  by  the  Netherlands  Bank 
lor  the  variation  of  a  liquidation  and  distribution  account  pre- 
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pared  by  the  liqaidators  of  Samuel  Frank  &  Co.,  Ltd.  The  bank 
is  the  holder  of  a  bond,  and  the  liquidation  account  has  awarded 
to  the  bank  in  respect  of  its  bond  the  sum  of  £4141  odd,  and  to  j 

the  second  bondholderig  a  sum  of  £600  odd.    The  bank  alleges  ■ 

that  the  £4000  does  not  exhaust  what  it  is  entitled  to  have  , 

secured  on  its  bond,  and  says  it  is  also  entitled  to  have  secured  by  i 

that  bond  the  amounts  of  certain  bills  of  exchange,  copies  of  which  i 

are  set  out  in  the  applicatioa    They  are  all  bills  drawn  by  Qebrs.  ! 

Frank,  who  seem  to  be  a  firm  in  Amsterdam,  on  Samuel  Frank  j 

b  Co.,  Ltd.,  and  they  are  all  payable  to  the  order  of  the  Nether-  | 

lands  Bank,  and  have  been  accepted  by  Samuel  Frank  &  Ck).,  ] 

Ltd.    The  effect  is  to  create  a  legal  liability  on  the  part  of  ^ 

Samuel  Frank  &  Co.,  Ltd.,  to  pay  the  sums  for  which  the  bills  are  1 

given  to  the  Netherlands  Bank.    That  is  the  primd  facie  legal  i 

liability.  It  was  argued  that  the  true  arrangement  between  the 
parties  was  that  the  amounts  of  those  bills  were  merely  intended 
to  be  collected  by  the  bank  as  agent  for  Gebrs.  Frank,  and  are 
therefore  not  covered  by  the  bond.  It  seems  to  me  there  is  no 
force  in  that  argument,  because  I  have  it  in  evidence  that  these 
bills  have  in  fact  been  discounted  by  the  bank.  It  has  paid  for 
them,  and  therefore  it  is  the  holder  of  them  for  value.  It  is 
entitled  to  them  not  only  as  a  matter  of  law  and  technically,  but 
in  substance  and  beneficially  also.  The  only  question,  then, 
which  has  to  be  considered  is  whether  the  debts  created  by  those 
bills  of  exchange  are  covered  by  the  language  of  the  bond  Mr. 
Eaaden  argpied-  that  the  bond  was  only  intended  to  cover  money 
^borrowed  by  the  company  from  the  bank.  If  that  be  the  true 
construction  of  the  bond,  then  of  course  the  bills  would  not  be 
included  in  it  The  language  of  the  bond  is  very  wide.  It  is  a 
bond  for  the  sum  of  £6000,  "  arising  from  and  being  money  duly 
lent  and  to  be  lent  and  advanced  in  the  discretion  of  the  creditor, 
and  for  all  other  debts,  present  as  well  as  future,  which  the  said 
Samuel  Frank  &  Co.,  Ltd.,  from  time  to  time  shall  be  or  become 
indebted  to  the  creditor  as  hereinafter  further  mentioned."  When 
we  jturn  on  to  find  out  what  is  meant  by  debts  hereinafter  further 
mentioned,  that  is  shown  by  the  first  condition  of  the  bond,  which 
covers  all  their  future  debts  and  obligations  to  the  creditor 
"  arising  from  what  cause  soever,  and  arising  from  or  on  account 
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of  one  or  more  promissory  notes,  cheques,  dnifts,  acknowledg- 
ments of  debts,  overdrafts,  aoooanis,  or  otherwise  howsoever." 
It  seems  to  me  that  that  covers  eveiy  debt  which  exists  between 
{he  bank  and  the  company,  and  inasmuch  as  these  bills  create  a 
debt  from  the  company  to  the  bank,  it  seems  to  me  that  they  are 
covered  by  the  bond  Therefore  the  application  mu9t  succeed, 
and  the  liquidation  and  distribution  account  must  be  altered  by 
giving  this  sum  of  £563,  7&  lid.,  which  has  been  awarded  to  the 
second  bondholders,  to  the  first  bondholders  in  part  payment  of 
the  debt  covered  by  these  bills  of  exchange.  Costs  to  come  out 
of  the  estate. 

Applicant's  Attorneys:   TindaU  &  Mortimer;  Respondents' 
Attorneys :  Beyers  &  Oadhuizen. 


STANDARD   BANK  v.  JOHN  WILLIAMSON. 
1904.    Jttfy  7.    Smith,  J. 

PrwitunuU  tetUenee, — Aceammodatum  fiote. — Proof  on  inwdvent  uUUe 
of  payee. — lAahilUy  ofm/aker^ 

The  plaintiff  bank,  the  holder  for  value  of  an  accommodation  note  made 
\j  the  defendant  in  favour  of  A,  and  negotiated  by  the  latter, 
applied  for  provisional  sentence.  A  had  deposited  with  the  bank 
certain  shares  as  security  for  his  general  liability  and  another  note 
specially  to  secure  the  one  sued  upon.  After  that  note  fell  due  A 
became  insolvent,  and  the  plaintiff  proved  on  his  estate  for  the 
amount  of  the  note,  and  as  required  by  the  Insolvency  Law  placed 
a  value  upon  the  securities  held  by  it.  That  value  would  have 
been  sufficient  to  cover  the  note  and  all  A's  other  liabilities  to  the 
bank ;  but  the  latter  had  not  in  fact  taken  over  the  securities, 
although  it  had  been  given  the  option  of  so  doing.  Heldj  that  as 
the  plaintiff  had  not  taken  over  the  securities,  and  as  the  defend- 
ant had  not  shown  that  the  bank's  claim  had  been  compromised 
or  discharged  in  somo  other  way,  the  plaintiff  was  entitled  to 
provisional  sentence. 


558         STANDARD  BANK  v.  JUHX<   WILLIAMSON. 

The  plaintiff  prayed  for  provisional  sentence  upon  a  promia- 
sory  note  for  £1500,  dated  4th  July,  1903,  payable  on  the  4th 
October,  1903,  made  and  signed  by  the  defendant  to  and  in  favour 
of  one  Andrew  Williamson  or  order,  and  indorsed  by  the  latter  to 
the  plaintiff,  who  had  discounted  it  The  facts  are  set  oat  in  Uie 
judgment 

EsaeUn  (with  him  Tindall)  moved. 

de  Wet,  for  the  defendant :  As  this  is  an  accommodation  note 
tbe  defendant  is  a  surety,  and  cannot  be  held  liable  if  the  plain- 
tiff discharged  his  principal,  namely,  Andrew  Williamson.  The 
affidavits  shpw  that  the  plaintiff  has  done  sa  The  bank  has 
proved  on  the  princij^'s  insolvent  estate,  and  the  securities 
it  holds,  according  to  its  own  valuation,  exceed  the  amount  of 
the  insolvent's  liabilities,  including  his  liability  on  the  note  in 
question;  see  Co(Jc  and  Others  v.  Lister  (7  L.T.R,  712)  and 
Watson  V.  Solamon  (Buch.  1876,  p.  158X 

Esselen,  in  reply :  In  the  cases  quoted  there  was «. compromise 
or  discharge,  but  here  Andrew  Williamson's  liability  has  in  no 
way  been  compromised.  The  bank  has  not  taken  over  the 
securities  held  by  it,  and  only  valued  them  for.  tbc  purposes  of 
complying  with  sec.  30  of  the  Cape  Insolvency  Ordinance. 

Smith,  J. :  I  understand  the  facts  in  the  present  case  to  be 
these :  John  Williamson  gave  a  promissory  note  for  the  accommo- 
dation of  Andrew  Williamson,  who  indorsed  it  to  the  Standard 
Bank,  who  discounted  it,  and  therefore,  under  our  Bills  of  Ex- 
change Proclamation,  is  holder  for  value.  It  was  open  to  the 
bank,  when  this  note  became  due  and  was  i\ot  paid,  to  sue  either 
or  both  of  these  parties,  though  of  course  it  could  not  recover  the 
whole  amount  from  both  of  them.  Andrew  Williamson  became 
insolvent  in  the  month  of  December  last  In  February  of  this 
year  John  Williamson  paid  £800  towards  this  note,  and  he  says 
now  that  he  paid  that  £800  in  ignorance  of  certain  facts.  Those 
I  facts  I  understand  to  be  as  follows :  Andrew  Williamson,  prior  to 

the  date  when  tliis  note  was  given,  had  lodged  with  the  bank,  as 
security  for  hiu  genei-al  account,  a  number  of  shares  in  the  Buf- 
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fab  Cold  Storage  Co.  He  also  lodged  specifically  as  against  this 
note,  as  collateral  security  for  ^,  a  certain  promissory  note  which 
was  made  in  his  favour  by  one  Rogera  Before  John  Williamson 
paid  the  instalment  of  £800,  when  Andrew  Williamson  became 
insolvent,  the  bank  proved  against  his  estate,  amongst  other 
things  for  the  amount  of  this  note,  and  it  there  set  out,  as  it 
was  bound  to  do,  all  the  securities  there  were  for  Andrew 
Williamson's  debt  to  it ;  it  set  forth  the  shares,  and  it  set  forth 
this  note  of  Rogera  Rogers  has  since  become  insolvent,  and  the 
bank  has  proved  in  his  estate,  but  up  to  the  present  has  not 
received  any  dividend.  It  is  said  for  the  defendant  that,  inas- 
much as  the  value  that  the  bank  has  placed  upon  the  securities 
in  its  hands  exceeds  the  amount  of  Andrew  Williamson's  present 
liabilities  to  it,  both  on  his  general  account  and  on  this  promis- 
soiy  note  given  by  John  Williamson,  therefore  it  is  not  entitled 
to  come  and  ask  for  provisional  sentence  upon  this  note  to-day. 

Now  it  seems  to  me  that,  primd  facie,  the  bank  is  entitled  to 
call  upon  John  Williamson  to  pay  the  balance  due  upon  this  note, 
and  of  course  it  rests  upon  the  defendant  to  show  such  a  defence 
upon  the  facts  as  would  induce  me  to  say  that  the  bank  is  not 
entitled  to  provisional  judgment.  He  can  only  do  so,  I  think,  by 
showing  that  tliis  amount  has  been  paid  or  has  been  discharged 
m  some  other  way.  Now,  has  he  done  so  ?  The  only  facts  that 
are  before  me  are  that  the  bank  has  in  its  possession  securities 
which,  if  they  realised  the  value  that  the  bank  placed  upon  them 
at  the  time  it  proved  its  claim  against  Andrew  Williamson's 
estate,  would  be  sufficient  to  discharge  the  balance  remaining  due 
upon  this  note,  as  well  as  all  the  other  liabilities.  But  the  mere 
fact  that  the  bank  holds  securities  in  its  hands  for  Andrew 
Williamson's  debts  is  not  sufficient  to  discharge  the  defendant's 
liability  upon  this  note,  unless  it  is  shown  that  the  bank  has 
taken  that  security  at  the  value  placed  upon  it,  and  so  has  prac- 
ticaUy  wiped  out  Andrew  Williamson's  liabilities.  On  the  facts 
before  me  I  do  not  think  that  the  bank  has  done  that  It  placed 
a  certain  value  upon  these  shares,  and  there  seems  to  be  a  dispute 
between  the  two  trustees  as  to  whether  the  bank  should  be  forced 
to  take  over  these  securities  at  the  value  it  placed  upon  them,  or 
whether  the  bank  has  a  right  to  revalue  the  securities  in  its 
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hand&  Those  are  questions  which  appear  to  me  not. to  arise 
to-day.  Unless  the  defendant  can  show  me  that  the  bank  as  a  - 
matter  of  fact  has  taken  over  the  whole  of  these  securities,  and 
has  taken  them  over  at*  a  value  which  is  sufficient  to  wipe  out 
the  balance  due  pn  the  note  by  Andrew  Williamson  (in  which 
case,  of  course,  it  could  not  proceed  to  recover  the  amount  again 
from  John  Williamson) — ^unless  the  defendant  can  show  that^  I 
am  of  opinion  that  the  plaintiff  is  entitled  to  provisional  judg- 
ment on  this  note. 

There  must,  therefore,  be  provisional  judgment  for  £700, 
18a  lOd.,  and  costa  Of  course,  if  the  bank  recovers  anything 
upon  this  claim  on  Rogers'  promissory  note^  it  will  hold  it  as 
trustee  for  John  Williamson,  and  for  that  it  will  have  to  account 
There  will  be  interest  on  £1500  from  the  4th  October,  1903,  to 
the  22nd  February,  1904,  and  on  the  balance  from  the  latter  date 
to  the  date  of  payment. 

Plaintiffs  Attorneys:  Lunnon  &  Nixaii;  Defendant's  At- 
torneys :  Booth  &  Weasds. 


REX  v.   MASIMINIR 

1904.    Jvly  14.    Smith,  J. 

Criminal  procedure. — H^/l  by  means  of /alee  preteneee. — Kaffir  wiid^ 
doctor. 

A  native  witch-doctor  was  convicted  of  theft  by  means  of  false  pretences^ 
the  false  pretence  alleged  being  that  he  comld  by  throwing  bones 
tell  the  cause  of  illness  of  another  native  who  had  consulted  him. 
The  natives  called  as  witnesses  bond  fide  believed  that  the  accused 
had  this  power,  and  there  was  nothing  to  show  that  the  accused 
did  not  also  believe  in  his  own  powers.  HM^  that  the -conviction 
must  be  quashed. 
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This  was  a  case  which  came  on  review  from  a  decision  of  a 
Tendent  magistrate. 

Smith,  J. :  The  prisoner  in  this  case  was  convicted  of  theft 
by  means  of  false  pretences,  and  sentenced  to  four  months' 
imprisonment  with  hard  labour.  The  false  pretence  alleged  was 
that  the  prisoner  could  by  throwing  the  bones  tell  the  cause  of 
the  illness  of  a  native  named  Tom. 

The  facts  are  that  Tom  being  ill  went  to  the  prisoner,  who  is 
described  by  one  of  the  witnesses  as  "a  witch-doctor  who  throws 
bones,"  in  order  to  ascertain  the  cause  of  his  illnesa    The  prisoner 
handed  the  bones  to  a  man  named  Franz  to  throw,  and  Franz 
himself  was  then  indicated  by  the  prisoner  as  the  cause  of  Tom's 
illness.    Tom  paid  the  prisoner  5s.  for  this  important  piece  of 
advice.    Tom  was  not  called  as  a  witness,  and  there  was  no 
evidence  of  any  verbal  false  pretences,  the  whole  case  depending 
upon  a  representation  by  conduct.    The  crime  of  theft  involves 
some  fraudulent  dealing  with  the  property  of  another.    The  men 
accompanying  Tom,  who  were  called  as  witnesses,  band  fide  be- 
lieved that  the  prisoner  possessed  the  power  of  diagnosing  the 
cause  of  Tom's  illness,  and  there  is  nothing  to  show  that  the 
prisoner  did  not  also  believe  in  his  own  powers.    It  may  be  that 
amongst  persons  of  a  higher  degree  of  education  than  a  Kafir  a 
representation  that  disease  can  be  diagnosed  by  throwing  the  bones 
is  so  palpably  unfounded  and  absurd  as  to  lead  to  the  conclusion 
that  the  person  making  it  must  know  it  to  be  untrue,  and  so 
would  act  fraudulently  in  making  it  (Regina  v.  Lawrence,  36 
L.T.R.  404).    I  do  not,  however,  think  that  it  can  be  predicated 
of  an  ignorant  Kafir. 

I  have  referred  this  case  to  the  Attorney-General,  and  he  has 
intimated  to  me  that  he  is  not  prepared  to  support  the  conviction. 
The  conviction  and  sentence  therefore  must  be  quashed. 
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1904.    JuZjt  14.    Smith,  J. 

Liquor  laws, — Native  fimnd  in  pa8$e$9um  of  liquor, — Drunkenne$8  m  a 
jmblie  place.— Ordinance  No.  32  of  1902,  9ee$.  48,  66. 

The  mere  fact  that  a  native  is  found  in  a  state  of  intoxication  is  not 
sufficient  to  warrant  a  conviction  under  sec.  48  of  Ordinance  Na  32 
dt  1902,  which  makes  it  an  offence  for  a  native  to  be  found  in 
possession  of  intoxicating  liquor. 

Sec.  66  of  Ordinance  No.  32  of  1902  makes  it  an  offence  for  any  person 
to  be  found  drunk  and  incapable  or  drunk  and  noisy  in  or  near  a 
street,  road,  or  other  thoroughfare,  or  in  a  public-house,  shop, 
warehouse,  hotel,  or  any  other  public  place.  The  element  of 
publicity  is  essential  to  this  offence,  and  the  section  does  not  make 
it  an  offence  for  a  person  to  be  found  intoxicated  in  his  private 
room. 

This  was  a  cane  which  came  on  review  from  a  decision  of  a 
resident  magistrate. 

Smith,  J. :  The  prisoners  in  this  case  were  charged  with  con- 
traventions of  sees.  66  and  48  of  Ordinance  No.  32  of  1902. 
Jacob  pleaded  guilty  to  both  charges,  and  was  sentenced  to  pay 
a  fine  of  £5  or  fourteen  days'  imprisonment  in  respect  of  the  first 
offence,  and  to  three  months'  imprisonment  with  hard  labour  and 
ten  cuts  with  a  cane  in  respect  of  the  second.  Stephanus  pleaded 
guilty  to  the  first  charge,  and  was  fined  £5  or  fourteen  days' 
imprisonment  in  default,  and  was  found  guilty  on  the  second  and 
sentenced  to  two  months'  imprisonment  with  hard  labour. 

The  facts  are  that  both  the  accused  were  in  the  employ  of  a 
storekeeper  at  Carolina.  About  midnight  of  the  2nd  July  the 
bookkeeper  observed  a  light  in  the  room  occupied  by  the  two 
prisoners,  and  on  going  to  the  room  found  them  in  bed,  one  of 
them  being  asleep.  They  were  both  intoxicated.  In  the  room 
he  found  an  empty  bottle  which  by  the  smell  had  apparently 
contained  gin.    On  these  facts  the  prisoners  were  convicted  and 
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aentooced.    The  offence  contemplated  in  see.  66  of  the  Ordinance 
ia  being  drunk  in  some  public  place.    The  words  are  **  in  or  near 
a  street,  road,  or  other  public  thoroughfare,  or  in  a  public-house, 
ahop^  warehouse,  hotel,  or  any  other  public  place."    It  is  dear 
from  this  language  that  the  element  of  publicity  is  essential,  the 
intention  of  the  Ordinance  being  to  prevent  annoyance  to  the 
paUic  occasioned  by  intoxicated  persons.    It  did  not  contemplate 
that  persons  who  are  found  to  be  merely  intoxicated  in  their 
pcivste  rooms  are  gtiilty  of  any  offence.    It  would  be  a  startling 
result  of  the  law  that  a  man  who  is  quietly  sleeping  in  his  bed 
could  be  arrested  without  a  warrant  and  haled  before  a  magis- 
trate on  the  ground  that  he  was  intoxicated.    The  conviction 
and  sentence  of  these  two  prisoners  on  the  first  charge  cannot 
therefore  be  sustained. 

The  charge  contained  in  the  second  count  was  that  of  being 
in  poflsession  of  intoxicating  liquor.  The  evidence  adduced  for 
the  prosecution  negatived  this  offence,  the  only  thing  found  being 
an  empty  bottle  which  had  contained  liquor.  To  sustain  this 
ooont  it  was  necessary  that  liquor  should  actually  be  found  in 
their  possession ;  the  evidence  only  led  to  the  conclusion  that 
they  had  had  liquor  in  their  possession.  I  do  not  know  whether 
the  fact  that  they  were  intoxicated  led  the  magistrate  to  think 
that  they  possessed  liquor  in  their  stomachs.  Here  again  the 
evidence  might  show  that  they  had  had  liquor,  but  it  would  be 
diiBcolt  to  establish  without  the  use  of  an  emetic  that  it  was 
actnaQy  present  at  the  time  of  arrest  But  that  is  clearly  not 
£he  meaning  of  the  Ordinance,  and  the  conviction  and  sentence 
on  this  count  must  be  quashed  alsa 
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RETIEF  V.  BRINK. 

1904.    JvXy  21.    Smith,  J. 

Ifisofvency, — Act  of  insolvency. — Provisional  order, — Setting  aside  of. — 
Law  No.  13  0/1895,  see.  8  (6). 

An  act  of  insolvency  is  only  primd  facie  evidence  of  insolvency,  and 
throws  upon  the  respondent  the  onus  of  proving  that  he  is  not  in 
fact  insolvent;  the  Court  may  set  aside  a  provisional  order  of 
sequestration  granted  on  that  ground,  if  on  the  return  day  the 
respondent  discharges  that  onus. 

Application  for  the  compulsory  sequestration  of  respondent's 
estate. 

On  the  17th  June  the  applicant  obtained  a  provisional  order 
against  the  respondent,  and  the  usual  rule  nm  was  granted. 
The  petition  and  affidavits  of  the  applicant  alleged  that  Brink 
had  committed  an  act  of  insolvency,  and  that  his  liabilities 
exceeded  his  assets.  The  act  of  insolvency  averred  was  that 
the  respondent  had  not  satisfied  a  judgment  of  the  magistrate's 
court  against  him.  The  respondent  opposed  the  confirmation  of 
the  rule  on  two  grounds :  (1)  That  he  had  not  committed  an  act 
of  insolvency,  as  he  had  not  been  "  required  "  to  satisfy  the  judg- 
ment in  question  in  accordance  with  sub-sec  (b)  of  sec.  8  of  Law 
No.  13  of  1895 ;  and  (2)  that  he  was  not  in  fact  insolvent,  but 
hod  assets  wliich  exceeded  his  liabilities. 

RooH,  for  the  applicant :  The  facts  prove  an  act  of  insolvency. 
If  the  respondent  committed  an  act  of  insolvency,  that  is  con- 
clusive proof  of  insolvency,  and  the  respondent  cannot  now  be 
heard  to  show  that  he  is  not  insolvent.  Sec.  13  of  the  Law  states 
the  grounds  on  which  alone  the  Court  may  set  aside  a  provisional 
order.  Further,  the  facts  show  that  his  liabilities  exceed  his 
assets. 

Dickson^  for  the  respondent:  The  respondent  is  entitled  to 
have  the  provisional  order  set  aside  in  spite  of  an  act  of  insolvency 
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if  he  can  show  that  he  is  not  insolvent ;  see  DM  v.  Mcffattie 
(2  S.A.K  130).  The  affidavits  show  that  his  assets  exceed  his 
liabilitiea  Moreover,  he  did  not  commit  an  act  of  insolvency,  as 
lie  was  not  properly  "  required  "  to  satisfy  the  writ. 

Rooe,  in  reply. 

SMfTH,  J. :  The  respondent  puts  forward  two  grounds  for  con- 
sideration by  the  Court,  as  against  the  making  final  of  this  rule. 
The  first  is  that  no  act  of  insolvency  has  been  proved  to  have 
been  committed  by  him ;  and,  secondly,  that  he  shows  that  his 
assets  are  in  excess  of  his  liabilities. 

With  regard  to  the  first  point,  he  contends  that  under  sec  8, 
smb-sec.  (b),  of  the  present  Insolvency  Law  he  was  not  required 
to  point  out  sufficient  disposable  property,  or  that  the  facts  show 
that  he  did  in  fact  point  out  sufficient  disposable  property  to 
flatisfy  the  writ  of  execution  which  was  levied  in  this  case.  The 
language  of  sec.  8  is :  "  Any  person  shall  be  deemed  to  have  com- 
mitted an  act  of  insolvency  if,  having  against  him  the  sentence 
of  any  competent  court,  he,  being  thereunto  required,  shall  not 
satisfy  the  same/'  The  case  of  Dell  v.  McHattie,  which  was 
quoted  to  me  on  behalf  of  the  respondent,  establishes  this,  that 
*' thereunto  required"  means  required  by  an  officer  of  the  law, 
that  is  to  say,  by  a  person  who  is  legally  entitled  to  demand  that 
he  shall  satisfy  the  judgment  of  the  court,  and  that  it  is  not 
suffident  for  a  third  person  (as  in  the  case  of  DM  v.  McHattie, 
a  solicitor)  to  write  a  letter  of  demand  that  he  shall  satisfy  it. 

In  this  case  what  took  place  was  this.    The  applicant  had 
obtained  in  the  magistrate's  court  a  judgment  against  the  re- 
spondent amounting  to  £205.     He  took  out  a  writ  of  execution, 
and  the  messenger  of  the  magistrate's  court  went  to  the  respondent 
and  asked  him  to  satisfy  the  judgment.    It  is  clear,  and  both  the 
messenger  and  the  respondent  himself  agree  upon  this,  that  he 
did  not  satisfy  the  judgment,  and  that  he  said  he  had  no  goods  to 
satisfy  ihe  judgment.    There  is  a  conflict  of  testimony  between 
him  and  the  messenger  as  to  what  further  took  place.    The 
respondent  aays  that  he  informed  the  messenger  that  he  had 
immovable  property  sufficient  to/  satisfy  this  judgment;    the 
messenger  says  that  he  did  not 'say  that,  but  that  he  said  he 
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would  mortgage  two  of  his  erven  and  so  satisfy  the  judgment 
debt  Upon  the  facts  it  seems  to  me  that  he  has  not  complied 
with  the  eighth  section  of  the  Law  by  pointing  out  sufficient 
disposable  property  to  satisfy  the  judgment  It  was  not  neces- 
sary, of  course,  that  he  should  take  the  messenger  to  the  actual 
ground  and  say,  "  This  property  belongs  to  me  and  is  property 
which  can  be  taken  in  execution ; "  but  it  must  be  indicated  what 
property  it  is,  and  where  it  is  situated,  in  order  to.  escape  the 
liability  of  this  section.  Therefore,  it  seems  to  me  dear  on  the 
facts  of  this  case  that  an  act  of  insolvent  was  committed  by 
the  respondent 

Then  comes  the  question  whether  he  has  shown — ^because  the 
onus  is  on  him — ^that  his  assets  are  in  excess  of  his  liabilities; 
because  I  dp  not  agree  with  the  contention  put  forward  on  behalf 
of  the  applicant  that  it  is  not  ccMnpetent  to  the  Court,  if  an  act  of 
insolvency  has  been  shown,  on  the  return  of  the  rule  niai  to  set 
it  aside,  if  it  clearly  appears  that  the  reifxmdent  was,  as  a  matter 
of  fact,  not  insolvent  [His  lordship,  having  reviewed  the  various 
valuations  set  forth  in  the  affidavits,  proceeded.]  It  seems  to  me 
that,  taking  Dyer's  valuation,  and  even  excluding  the  disputed 
debt  from  consideration,  the  liabilities  of  the  respondent  are  in 
excess  of  his  assets  by  something  like  £800.  Taking  these  cir- 
cumstances into  consideration,  it  seems  to  me  that  he  has  failed 
to  discharge  the  onus  which  was  thrown  upon  him,  and  therefore 
this  rule  must  be  made  absolute,  and  his  estate  must  be  finally 
sequestrated. 

One  other  ground  was  relied  upon  by  the  applicant  in  this 
case,  as  a  ground  of  insolvency.  I  refer  to  the  sale  of  one  erf  st 
Brooklyn,  the  transfer  of  which  took  place  on  the  23rd  Juna  I 
think  I  ought  to  say  that  I  am  not  satisfied  that  that  was  an  act 
of  insolvent  on  the  part  of  the  reapondent  It  appears — there  is 
no  reason  to  doubt  the  correctness  of  the  facts  that  have  been 
laid  before  me — ^that  on  the  14th  June,  that  is,  three  days  prior 
to  the  date  when  this  order  for  provisional  sequestration  was 
made,  a  contract  was  entered  into  for  the  sale  of  that  erf  for,  I 
think,  £150.  It  appears  that  the  transfer  was  not  carried  through 
until  the  23rd  June,  that  is,  about  six  days  after*  this  rule  was 
issued.    It  also  appears  that  the  rule  itself  was  not  served  npoo 
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the  respondent  until  the  23rd  June,  so  that  it  may  be  that  at  the 
time  this  transfer  went  through  the  rule  had  not  been  served 
opon  him.  Of  course,  it  is  a  subject  of  remark,  and  it  is  a  matter 
which,  no  doubt,  will  have  to  be  inquired  into  in  the  insolvency 
proceedings,  as  to  what  became  of  that  purchase  money.  Mr. 
JHckaon  says  we  must  assume  there  was  a  bond  on  the  property, 
and  that  the  bondholder  received  that  £160.  I  do  not  know  how 
that  may  be ',  there  is  nothing  before  me,  as  I  should  have  ex- 
pected, to  show  me  what  became  of  the  £150.  It  is  a  matter  I 
need  not  inquire  into  to-day,  because,  as  I  say,  I  am  clear  that  the 
respondent  has  not  discharged  the  onus  upon  him,  and  that 
therefore  this  estate  must  be  finally  sequestrated. 

Applicant  s  Attorneys :  Stegmann,  Eaaden  <£*  Roos ;  Respond- 
ent s  Attorney :  0,  F.  Mynhardt 


Ex  PARTE  BEYERS. 
1904.    Atigust  2.    Innes,  C.J.,  and  Bristowe,  J. 
Practice, — AUantey, — Adm^S1tiof^  as  advoocUe, 

The  Court  will  not  admit  as  an  advocate  an  attorney,  who  possetsses 
the  necessary  qualifications,  until  he  has  discontinued  practice  as 
an  attorney  for  a  period  of  at  least  six  months. 

Ex  parte  PUnodenWardlaw  ([1903]  T.S.  35)  approved. 

The  applicant  had  been  admitted  as  an  attorney  of  the  late 
High  Court  in  1890,  and  of  the  present  Supreme  Court  in  1902 ; 
from  1890  onwards  he  had  practised  as  an  attorney  and  member 
of  the  firm  of  Tredgold,  Steytler  &  Beyers  at  Johannesburg ;  he 
had  severed  his  connection  with  that  firm,  and  was  no  longer 
interested  directly  or  indirectly  in  any  attorney's  business ;  he 
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held  the  First  Class  Certificate  in  Law  and  Jurisprudence  of  the 
late  Board  of  Examiners,  and  was  a  Bachelor  of  Laws  of  the 
University  of  the  Cape  of  Good  Hope.  He  applied  to  have  his 
name  removed  from  the  roll  of  attorneys  and  to  be  admitted  as 
an  advocate. 

de  Wet,  for  the  applicant :  There  is  no  question  as  to  appli- 
cant's qualification  for  admission,  the  question  being  as  to  the 
interval  which  should  elapse  since  the  date  of  his  practice  as 
attorney.     The  old  rules  of  the  late  High  Court  made  no  provi- 
sion, but  in  AureVa  case  (2  S.A.R.  228)  the  court  laid  down  a 
rule  which  was  followed  by  Wessels,  J.,  in  Ex  parte  Plouxiert- 
WardUnv  ([1903]  T.S.  35).     In  1899  the  late  High  Court  adopted 
new  Rules  of  Court,  one  of  which  (No.  104)  dealt  with  the 
matter,  though  its  meaning  is  not  by  any  means  clear.     Procla- 
mation No.  14  of  1902,  sec  11  (e),  provides  that  in  the  case  of  an 
advocate  wishing  to  be  admitted  as  attorney  a  period  of  six 
months  must  elapse ;  but  neither  the  Proclamation  nor  the  pre- 
sent Rules  of  Court  make  any  provision  for  the  converse  case, 
showing  that  the  legislature  did  not  intend  making  such  provi- 
sion.    Such  a  rule  would  therefore  be  repugnant  to  the  intention 
of  the  Proclamation;    see  sec.  31  of  Proclamation  No.  14  of 
1902. 

Even  if  the  rule  in  Av/refs  case  be  followed,  it  would  not 
apply  to  the  present  case.  The  applicant  has  never  been  an 
advocate.  The  object  of  the  court  in  laying  down  the  rule  was 
to  prevent  continual  changing  from  one  branch  of  the  profession 
to  the  other,  and  it  was  not  meant  to  apply  to  the  case  of  an 
attorney  who  has  qualified  himself  for  admission  as  advocate. 

Innes,  C.J. :  If  the  legislature  had  made  no  provision  with' 
regard  to  the  question  of  the  interval  which  should  elapse  between 
the  date  when  a  practitioner  leaves  one  branch  of  the  profession 
and  is  allowed  by  the  Court  to  enter  another  branch,  I  think 
that  this  Court,  under  the  Proclamation,  would  still  have  a  dis- 
cretion to  deal  with  the  matter.  The  legislature  has  partly  dealt 
with  the  question ;  it  has  provided  that  an  advocate  cannot  become 
an  attorney  until  he  has  ceased  for  six  months  from  practising  as 
an  advocate.     But  I  do  not  think  it  was  intended  to  take  away 
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t^he  discretion  of  the  Court  in  the  converse  case,  and  it  is  certainly 
desirable  that  the  Court  should  exercise  a  discretion.  It  is  not 
Advisable  that  practitioners  should  b&  permitted  to  abandon  one 
"branch  of  the  profession  and  join  another  branch  without  some 
Interval  of  time  elapsing.  And  if  the  Court  has,  as  in  my  opinion 
it  does  have,  a  discretion  to  deal  with  cases  like  the  present,  I 
tihink  we  should  follow  the  principle  laid  down  by  Wessels,  J., 
in  I^lawden-Wardlaw's  case — a  principle  which  recognises  the 
practice  of  the  late  High  Court,  and  which  embodies  a  very 
salutary  practice.  That  being  so,  we  will  remove  Mr.  Beyer's 
name  from  the  list  of  attorneys,  but  we  will  make  no  order  upon 
liis  application  for  admission  as  an  advocate  until  a  period  of  six 
months  has  elapsed  from  the  date  when  he  ceased  to  practise  as 
an  attorney.  There  will  be  leave  to  renew  the  application  on  the 
same  petition  after  six  months. 

Bristowe,  J.,  concurred. 

Applicant's  Attorneys :  Beyers  Jk  Oosthuizeji. 
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CRAWFORD  V.  ROOD. 
1904.    August  2.    INNE8,  C.J.,  and  Buistowe,  J. 

Mines  and  minerals. — Mineral  lease  and  option  contract, — Cession, — 
Position  {^cessionary. 

H  by  notarial  contract  leased  from  B  (with  an  option  of  purchasing) 
the  mineral  rights  of  a  certain  farm,  in  extent  1570  morgen.  The 
contract  was  not  registered  against  the  title.  Bj  notarial  deed  H 
ceded  to  R  one-half  of  his  right,  title,  and  interest  in  and  to  the 
contract  of  lease.  Subsequently  it  was  discorered  that  B  was 
owner  of  only  a  portion  of  the  farm,  in  extent  622  morgen.  R, 
on  being  sued  for  the  balance  of  the  amount  due  under  the  cession, 
contended  that  he  was  entitled  to  a  pro  raid  abatement  No  action 
had  been  instituted  against  B  for  specific  performance  of  the  lease 
or  for  damages.  Heldy  that  R  had  acquired  not  one-half  of  the 
mineral  rights  leased,  but  only  one-half  of  H's  rights  under  the 
contract  of  lease,  i,e,  one-half  of  H's  nglit  of  action  against  B; 
that  by  the  cession  R  had  obtained  all  rights  so  bought,  and  stood 
in  H's  shoes  to  the  extent  of  one-half,  and  that  he  was  therefore 
liable  for  the  full  purchase-price. 

On  the  7th  June,  1901,  a  notarial  agreement  was  entered  into 
between  **  Stephanns  Johannes  Roos,  being  authorised  thereto  by 
special  power  of  attorney  granted  to  him  by  Casper  Hendrik 
Badenhorst,  owner  of  the  farm  Elandshoek,  No.  74,  district 
Pretoria,  in  extent  1570  morgen  and  324  square  roods,  herein- 
after styled  the  lessor,  of  the  one  part,  and  Samuel  Butler  Height, 
hereinafter  with  his  heirs,  executors,  and  assigns  styled  the  lessee, 
of  the  other  part."  The  first  clause  of  this  agreement  was  as 
follows : — 

The  lessor  declares  to  let  and  the  lessee  declares  to  hire  all  the 
lessor's  rights  to  and  in  respect  of  all  minerals,  metals,  and  precious 
stones  of  whatever  nature  on  and  under  the  aforesaid  farm  Elandshoek, 
with  the  right  to  prospect,  to  dig,  and  to  mine  for  the  same  for  a  period 
of  one  year  from  the  fourth  instant,  at  a  rental  of  £120,  payable  upon 
execution  of  this  contract. 

The  agreement  then  proceeded  to  state  that  the  lessee  would 
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bave  the  right  to  renew  the  contract  from  year  to  year  for  a  far- 
ther twenty  conaecutive  years  at  rentals  varying  from  £200  to 
£350  per  annum,  and  that  the  leasee'  would  have  the  right  at 
any  tune  within  five  years  to  purchase  the  mineral  rights  in 
question  for  the  sum  of  £5000. 

On  tiie  24th  June,  1901,  a  notarial  agreement  was  entered 
into  between  Height  and  Earel  Rood,  whereby  Height  ceded, 
transferred,  and  assigned  to  Rood,  his  order,  heirs,  executors, 
administrators,  or  assigns  "one-half  of  the  said  Samuel  Butler 
Height's  right,  title,  and  interest  in  and  to  certain  contract  of 
deed  of  lease  passed  and  executed  on  the  7th  day  of  June,  1901, 
by  and  between  Stephanus  Johannes  Roos  as  the  duly  authorised 
attorney  and  agent  of  Casper  Hendrik  Badenhorst  of  the  one 
part  and  the  said  Samuel  Butler  Height  of  the  other  part  respect- 
ing the  minaal  rights  of  the  farm  Elandshoek,  No.  74,  district 
Fretoria^  the  property  of  the  said  Casper  Hendrik  Badenhorst," 
the  consideration  being  a  sum  of  £2000,  payable  as  to  £1000  on 
execution  of  the  contract  and  the  baluice  of  £1000  six  months 
after  the  declaration  of  peace. 

On  the  24th  August,  1901,  Height  ceded  to  the  present  plain- 
tiff his  right  to  the  balance  of  £1000  payable  by  Rood,  and  the 
present  action  was  instituted  for  the  sum  of  £1000  with  interest 
a  tefnpore  Tnorae, 

The  defendant  pleaded  that  in  the  lease  the  farm  Elandshoek 
was  represented  as  being  in  extent  1570  morgen,  324  square 
roods ;  that  when  defendant  acquired  a  half  interest  in  the  lease 
Height  represented  to  the  defendant,  and  defendant  believed, 
that  the  size  qjE  the  farm  was  1570  morgen,  324  square  roods ;  that 
as  a  fact  the  size  of  the  farm  as  leased  to  Height  was  only  622 
morgen,  40  square  roods,  of  which  fact  defendant  became  aware  on 
or  about  the  19th  July,  1902 ;  that  defendant  had  therefore  been 
prejudiced,  and  was  entitled  to  a  reduction  of  the  purchase-price 
for  the  said  cession  in  the  proportion  of  622  to  1570,  i,e.  by  the 
sum  of  £1208;  and  that  therefore  the  defendant  had  already  paid 
Height  a  sum  of  £208  more  than  he  was  entitled  to  as  the  value 
of  the  said  cession. 

The  plaintiff  in  his  replication  denied  that  the  extent  of  the 
firm  leased  to  Height  was  622  morgen,  and  not  1570  morgen  as 


572  CRAWFORD  v.  ROOD. 

stated  in  the  lease.    He  also  denied  that  Height  had  made  any 
representation  as  to  the  size  of  the  farm. 

From  the  evidence  it  appeared  that  the  farm  Elandshoek  was  in 
extent  about  2400  morgen.  .  The  surveyed  portion,  in  extent  1570 
morgen,  324  square  roods,  was  registered  in  the  names  of  three 
different  persons,  Casper  Hendrik  Badenhorst  being  the  registered 
owner  of  a  portion  in  extent  622  morgen,  40  square  roods.  The 
unsurveyed  portion  was  registered  in  the  name  of  the  Transvaal 
Diamond  Mines,  Ltd.  At  the  time  of  the  lease  Height  was  not 
aware  that  C.  H.  Badenhorst  was  the  owner  of  only  622  morgen. 
This  fact  was  only  discovered  by  the  notary,  before  whom  the 
various  contracts  had  been  entered  into,  in  July,  1902.  Subse- 
quent to  June,  1901,  Height  had  obtained  a  mineral  lease  from 
one  Hendrik  .Badenhorst,  who  was  the  registered  owner  of  a 
portion  in  extent  751  morgen  of  the  same  farm.  C.  H.  Badenhorst 
was  deceased,  and  his  estate  had  never  been  called  upon  to  give 
specific  performance  of  the  deed  of  lease,  though  the  rentals  under 
the  lease  had  been  duly  paid  up. 

de  Wet  (with  him  Esaden),  for  the  plaintiff:  All  that  Height 
ceded  to  the  defendant  was  one-half  of  his  rights  under  the  deed 
of  lease.  The  fact  that  C.  H.  Badenhorst  was  the  owner  of  only 
622  morgen  did  not  prevent  him  from  leasing  the  mineiiil  rights 
of  1570  morgen.  His  estate  'can  be  called  upon  to  give  specific 
perf onnance  or  pay  damages,  and  the  defendant  would  be  entitled 
to  share  in  such  damages.  The  cession  was  of  mere  personal 
rights.  It  was  a  cession  of  half  Height  s  right  of  action.  De- 
fendant has  not  shown  that  he  has  been  prejudiced.  He  has 
cession  of  all  rights  bought  by  him,  and  there  has  been  no 
eviction  by  judicial  decree  of  any  of  these  rights. 

/.  de  ViUierti,  for  the  defendant :  Height  ceded  tp  the  defend- 
ant one-half  of  the  right  to  enjoy  a  mineral  lease  over  1570 
morgen.  Subsequently  Height  himself  admitted  that  the  lease 
was  only  as  to  622  morgen.  Defendant  had  no  intention  of  pur- 
chasing a  riglit  of  action.  He  has  only  obtained  a  portion  of 
what  he  purchased,  and  is  entitled  to  an  abatement  of  the  pur- 
chase consideration ;  see  Grotius,  2,  14,  33 ;  Pothier's  Contract  of 
Sale,  sec.  8,  p.  8 ;  Digest^  19,  1,  2. 

de  Wet,  in  reply. 
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Innes/CJ.:  In  the  month  of  June,  1901,  Badenhorst  leased 
to  Height  the  mineral  rights  of  the  farm  Elandshoek,  No.  74, 
district  Pretoria.  In  the  same  month  Height  ceded  half  his 
interest  under  this  contract  to  Rood,  the  defendant,  for  the  turn 
of  £2000.  Of  this  amount  £1000  was  duly  paid  by  Rood ;  but 
it  is  common  cause  that  he  has  not  paid  the  balance,  and  under 
ordinary  circumstances  it  would  now  be  due.  In  August,  1901, 
Height  ceded  his  right  to  this  balance  of  £1000  to  Crawford,  the 
plaintiff.  The  question  we  have  to  decide  is  whether  Height 
could  sue  Rood  for  the  balance.  If  he  could,  then  Crawford  can; 
if  he  could  not,  then  neither  can  Crawford. 

The  defence  is  that  the  farm  was  stated  in  the  original  lease 
between  Badenhorst  and  Height  to  be  1570  morgen  in  extent; 
that  it  was  also  represented  to  be  of  that  area  by  Height  when 
he  made  the  cession ;  that  as  a  fact  it  comprises  only  622  morgen ; 
and  that,  therefore  the  defendant  is  entitled  to  a  pro  raid  abate- 
ment of  price,  which  would  bring  what  he  has  to  pay  below 
£1000 — ^the  amount  which  he  has  already  discharged.      The 
question  of  the  verbal  representation,  alleged  to  have  been  made 
bjr  Height,  as  to  the  extent  of  the  farm  when  he  ceded  his  in- 
terest may  be  dismissed  from  consideration.    It  is  not  borne  out 
by  the  evidence,  and  even  if  it  were  such  evidence  could  not  be 
allowed  to  vary  the  terms  of  the  cession,  which  was  in  writing, 
and  which  must  govern  the  legal  rights  of  the  parties.    But  the 
fact  is  that  Badenhorst,  at  the  time  when  he  entered  into  this 
lease,  was  not  the  owner  of  the  whole  farm  with  the  mineral 
rights  of  which  he  purported  to  deal,  but  only  of  a  portion  of  it. 
The  question  is  whether  that  circumstance  entitles  the  defendant 
to  claim  an  abatement  of  price.    Mr.  de  Villiers  put  the  case  in 
this  way.    He  said  that  what  was  purchased  by  Rood  was  one- 
half  of  the  mineral  rights  of  the  farm,  that  what  Rood  has 
obtained  is  only  one-half  of  such  rights  over  a  poHion  of  the 
farm ;  he  has  not  been  put  in  possession  of  all  that  he  purchased, 
and  therefore  is  entitled  to  an  abatement.    If  that  were  the  true 
reading  of  the  contract  between  Height  and  Rood  there  would  be 
much  force  in  that  argument,  and  the  authorities  cited  by  Mr. 
deYilliers  would  apply  ;  but  in  my  opinion  that  is  not  the  true 
construction.    The  deed  of  cession  is  a  xx)utract  by  which  Height 
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'^oedee,  transfers,  and  executes  unto  and  on  behalf  of  the  said 
Rood  one-half  of  the  said  Samuel  Butler  Height's  right,  title,  and 
interest  in  and  to  certain  contract  or  deed  of  lease,"  describing 
the  deed  of  lease.  What  was  ceded  to  and  purchased  by  Rood 
was  one-half  of  whatever  rights  Height  had  under  his  contract 
of  lease  with  Badenhorst  It  was  not  one-half  of  the  mineral 
rights  that  Height  sold,  but  one-half  of  whatever  rights  h6  might 
be  entitled  to  under  the  lease — ^in  other  words,  one-half  of  his 
right  of  action  against  Badenhorst  That  one-half  Rood  has 
got ;  he  has  been  placed  by  the  deed  of  cession  itself  in  the  posi^ 
tion  of  Height's  cessionary,  and  he  would  be  entitled  to  sue  under 
the  deed.  He  has  got,  therefore,  in  my  opinion,  all  that  Height 
sold  to  him.  If  under  the  lease  Height  has  a  right  of  action 
against  Badenhorst,  Rood  is  entitled  to  half  of  the  proceeds  of 
that  right  Whatever  Height  could  have  obtained  under  that 
leas^  Rood  is  entitled  to  one-half  of,  and  that  Height  has  put 
him  in  a  position  to  obtain. 

It  was  argued  that  the  rights  created  under  the  lease,  being 
mineral  rights,  were  real  rights,  that  therefore  the  contract 
embodied  in  the  deed  of  cession  must  be  treated  as  if  it  were  a 
contract  for  the  sale  of  land,  and  that  the  doctrine  with  regard 
to  abatement  of  price,  which  is  applicable  when  land  is  bought 
in  the  lump,  should  be  applied  to  this  case.  In  the  view  which 
I  take  of  this  matter  it  is  not  necessary  to  decide  whether  real 
rights  were  created  by  the  original  lease,  because  I  consider  that 
under  the  cession  it  was  the  rights  of  action  which  Height  had 
which  were  ceded,  and  not  the  actual  mineral  rights  themselves. 
But,  in  any  event,  it  is  common  cause  that  the  lease  was  not 
registered  against  the  title  of  the  farm.  In  fact,  there  is  no  evi- 
dence that  it  has  ever  been  registered  at  all.  Of  course  it  may 
have  been  registered  in  the  Diverse  Akten ;  but  there  has  been 
no  proof  given  of  that  fact.  And  it  certainly  was  not  registered, 
and  could  not  have  been  registered,  at  the  date  of  the  cession, 
because  the  Deeds  Office  was  not  then  open.  Even  if  we  took  a 
different  view  of  the  effect  of  the  cession,  therefore,  I  fiul  to  see 
that  real  rights  were  conferred  by  this  lease  at  the  date  of.  the 
cession,  and  therefore  the  cession  could  only  have  conferred  the 
personal  rights  of' action  which  Height  had  at,  the- time. 
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It  was  also  said  that  Height  in  August  and  September,  1902, 
made  certain  offers  of  settlement  to  Rood,  based  on  the  aasump- 
ti<m  that  the  extent  under  lease  was  only  622  morgen,  and  that 
Badenhorst  was  not  liable.  But  that  offer  was  not  accepted ;  and 
Crawfcnrd,  as  Height's  cessionary,  can  insist  now  on  the  full  legal 
rights  which  Height  possessed.  He  does  insist  on  them,  and  I 
think  the  defence  set  up  fails,  and  that  judgment  must  be  for  the 
plaintiff,  as  prayed,  with  costa 

Bbistowe,  J. :  I  am  of  the  same  opinion.  It  is  not  necessary 
that  I  should  say  much  in  addition  to  what  has  been  said  by  the 
Chief  Justice.  No  doubt  it  is  true,  as  a  general  rule,  that  if  a 
vendor  agrees  to  sell  certain  property^  and  it  turns  out  that  he  luis 
not  got  that  property,  but  has  only  got  something  less  than  the 
property  which  he  has  agreed  to  sell,  the  purchaser  is  entitled  to 
take  from  the  vendor  all  that  he  can  give  him  and  demand  an 
abatement  of  price.  But  the  question  which  has  to  be  decided  in 
this  case  is  what  it  was  that  Height  agreed  to  sell  to  Rood; 
was  what  Height  agreed  to  sell  to  Rood  an  actual  right  to  the 
minerals  over  157.0  morgen,  the  size  of  the  farm  as  described  in 
tlie  lease,  or  was  it  a  mere  right  to  sue  Badenhorst  for  such  rights 
as  Badenhorst  was  bound  by  the  lease  to  give  to  Height  ?  If  it 
was  an  actual  right  to  prospect  over  1570  morgen,  then  it  is  plain 
that  Rood  has  not  got  what  he  contracted  to  buy.  If,  on  the 
contrary,  it  was,  as  I  think  it  was,  merely  such  right  as  Height 
himself  had  to  sue  Badenhorst,  then  Rood  has  obtained  all  that 
he  agreed  to  buy,  because  ha  has  obtained  the  same  rights  against 
Badenhorst  as  Height  himself  had ;  therefore  all  that  he  agreed 
to  pay  the  £2000  for  he  has  obtained. 

In  x>rder  to  decide  that  one  has  to  see  what  is  the  nature  of 
the  cession  between  Height  and  Rood,  and  when  we  come  to  look 
at  the  cession  we  find  that,  as  the  Chief  Justice  has  pointed  out, 
what  was  purported  to  be  ceded  was  one-half  of  Heigtit's  right, 
title,  and  interest'  in  and  to  a  certain  contract  or  deed  of  lease 
passed  and  executed  on  the  7th  day  of  June,  1901.  It  seems  to 
me  that  the  meaning  of  this  is  that  Height  agreed  to  sell  to  Rood 
8Qeh  rights  and  interest  as  he  had  under  that  contract  of  lease. 
I  therefore  arrive  at  the  same  conclusion  as  the  Chief'  Justice, 
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that  what  was  granted  was  the  mere  right  which  Height  had  to 
sae  Badenhorst  to  get  specific  performance  of  that  agreement  of 
lease.  If  that  was  so,  then  cadit  quaestio,  because  Rood  has  in 
fact  obtained  that  right  That  is  what  he  agreed  to  pay  the 
£2000  fpr,  and  that  is  what  he  has  obtiuned.  If  that  is  the 
true  view,  and  I  think  it  is  the  true  view,Nthen  this  action  must 
succeed,  and  Rood  has  no  defence  to  the  demand  on  the  part  of 
the  present  plaintiff  to  pay  the  balance  of  the  purchase  money 
which  has  not  already  been  paid. 

Plaintiff's  Attorneys:  Rooth  &  Wessds;  Defendant's  Attor- 
neys :  Lv/nwm  &  Nixon. 
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1904..     AuffU9t  5.      CURLEWLS,  J. 

Co9U. — Amendment  of  plea, — Postponement, — Costa  canned  by, — Rvle 
No,  67  (c). 

On  the  day  before  the  date  on  which  an  action  brought  by  the  applicant 
against  the  respondent  had  been  set  down  for  trial,  tiie  latter 
applied  for  leave  to  file  an  amended  plea.  The  plaintiff  asked 
for  a  postponement  as  tiie  amendment  raised  a  new  issue;  the 
Court  allowed  the  amended  plea  and  granted  a  postponement  sine 
die^  the  defendant  to  pay  costs  of  the  application  and  costs  caused 
by  the  postponement  and  the  amendment  The  plaintiff  did  not  file 
a  new  replication,  but  framed  a  bill  of  the  costs  already  incurred, 
and  ■  presented  it  for  taxation.  The  Taxing  Master  disallowed 
certain  items  which  the  plaintiff  claimed  to  be  costs  rendered 
unnecessary  and  therefore  caused  by  the  amendment.  They  were 
as  follows :  (a)  Costs  in  connection  with  the  original  plea,  such  as 
granting  extension  of  time  to  file,  tender  befpre  plea»  dca ;  (6)- costs 
of  Replication ;  (e)  of  advice  on  evidence ;  (oQ  of  a  coi^imission  to 
take  evidence;  {e)  of  discovery  order.     But  he  alloifed.  "fee  on 
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trial  to  plaintiff's  counBel"  as  costs  caused  by  the  postponement 
The  applicant  applied  for  a  revision.  The  respondent  made  a 
cross-application  to  strike  out  the  items  "counsers  fee  on  triar' 
as  being  costs  in  the  cause.  Hdd  (1)  that  costs  under  (a)  were 
not  caused  by  the  amendment^  but  were  clearly  costs  in  the  cause ; 
(2)  that  in  regard  to  items  {b\  {c\  (d),  and  (d),  as  no  fresh  costs 
had  been  incurred  under  those  heads  by  the  plaintiff  owing  to  the 
amendment  of  the  plea,  it  was  impossible  to  say  whether  the  costs 
charged  had  been  rendered  unnecessary  by  the  amendment,  and 
that  therdEore  the  Taxing  Master  was  right  in  disallowing  them  on 
the  ground  that  they  were  premature ;  (3)  that  the  items  "  coun- 
sel's fee  on  trial "  were  costs  in  the  cause,  and  should  have  been 
disallowed. 
Carlis  V.  ffay  ([1903]  T.8.  317)  followed. 

Application  under  Rule  of  Court  No.  67  (c)  for  the  revision  of 
a  decision  of  the  Taxing  Master. 

The  facts  are  set  out  in  the  headnote  and  in  the  judgment 

Gregorowaki  (with  him  Smuts),  for  the  applicant:  A  new  case 
is  made  out  in  the  amended  plea,  and  therefore  the  old  pleadings 
and  costs  incurred  in  connection  therewith  are  rendered  useless. 
If  the  defendant  had  filed  a  proper  plea  originally  those  costs 
would  not  have  been  unnecessarily  incurred.  The  new  plea 
necessitates  a  new  replication,  fresh  advice  on  evidence,  a  fresh 
commission  and  discovery  order. 

Esadeii  (with  him  Tindall),  for  the  respondent :  The  action  is 
not  entirely  altered ;  in  addition  to  the  original  issue  a  new  issue 
is  raised.  Therefore  all  the  plaintiff's  preparations  on  the  old 
plea  cannot  be  useless.  The  plaintiff  has  not  filed  a  fresh  replica- 
tion, and  it  may  well  be  that  he  will  not  go  on  with  the  casc« 
Until  a  new  replication  has  been  filed  the  amendment  will  have 
caused  no  costs  imder  that  head.  No  further  discovery  order 
will  be  required.  Until  the  case  has  been  heard  it  is  impossible  to 
decide  that  the  advice  on  evidence  an^  the  commission  are  useless. 
In  r^ard  to  the  cross-application,  counsel  are  not  at  this  stage 
entitled  to  fee  on  trial;  see  Carlis  v.  Hay  ([1903]  T.S.  317); 
van  Zyl's  Jvdicial  Practice,  pp.  786  and  787. 

Oregorowalci^  in  reply. 

CuBLEwiBf  J.:  This  is-nji  application  for  the  review  of  the 
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dedaion  of  the  Taxing  Master,  in  which  he  disallowed  certain 
items— in  fact,  a  very  large  proportion  of  the  bill  of  coats  filed 
by  the  applicant's  attomeya  To  deal  with  this  bill  of  costs 
not  in  detail,  but  on  the  basis  of  g^ieral  principles  to  which  Mr. 
Oregtmnvtki  has  confined  himself  in  argument,  the  items  mainly 
disaUowed  by  the  Taxing  Master  are  either  items  which  ought  to 
have  been  charged  between  attorney  and  client — ^it  is  unnecessary 
to  go  into  that,  because  neither  counsel  has  raised  the  question — 
or  items  (and  they  constitute  the  greater  portion  of  what  has 
been  disallowed)  which  he  considers  to  have  been  charged  prema- 
turely. There  is  no  question  as  to  the  costs  of  the  postponement, 
and  no  question  as  to  the  costs  of  the  application  for  amendment ; 
the  only  question  on  which  the  parties  are  not  agreed  is  what 
costs  are  included  or  were  intended  when  the  Court  ordered  the 
defendant  to  pay  costs  caused  by  the  amendment  of  the  plea. 

Now,  as  I  remarked  during  the  argument  thiis  morning,  when 
an  order  is  given  for  the  costs  caused  by  the  amendment  of  a 
plea,  one  primarily  contemplates  the  costs  incidental  to  filing  a 
new  plea,  or  the  costs  which  immediately  result  from  that  new 
plea  having  been  filed. 

To  take  the  first  point,  the  questicm  of  the  replication,  the 
Taxing  Master  maintains-Hso  I  understand  his  report  to  be,  and 
he  has  stated  so  in  reply  to  the  Court — that  until  a  new  replica- 
tion is  filed  it  is  premature  to  decide  whether  the  applicant 
should  have  the  costs  of  the  replication.  The  question  has  arisen, 
and  apparently  for  the  first  time  in  this  Court,  whether  the  costs 
caused  by  tiie  amendment  include  the  costs  of  the  old  replication 
or  of  the  new  replication.  The  expression  "  costs  caused  by  the 
amendment "  would  seem  to  imply  primarily,  as  I  have  stated,  those 
costs  which  are  necessitated  by,  which  necessarily  result  from, 
the  amendment  having  been  made.  This  seems  to  me  the  natural 
and  ordinary  interpretation  which  one  would  give  to  those  words, 
and  I  take  it  that  the  Court  intended  that  if  a  new  replication 
was  necessary  the  costs  thereof  must  be  borne  by  the  defendant. 
Be  that  as  it  may  (and  it  is  not  necessary  to  decide  the  point 
now),  until  a  new  replication  is  filed  it  would,  in  my  opinion,  be 
premature  to  allow  applicant  the  costs  of  a  replication.  I  do  not 
wish  to  be'understood  to  say  that  there  are  not  costs  antecedent 
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to  the  amendment  which  the  applicant  in  this  matter  would  be 
entitled  to,  if  he  could  aatisfy  the  Coort  that  Bach  costs  have 
become  naeleeB  and  nnneceeeary  by  reason  of  the  amended  plea. 
Bot  it  seems  to  me  that  for  the  present  it  is  impossible  to  say 
which  of  the  costs  antecedent  to  the  amendment  have  become 
useless  or  unnecessary. 

As  regards  the  advice  on  evidence,  if  fresh  advice  oa  evidence 
does  not  become  necessary  then  there  is  no  additional  cost  in 
connection  with  advice  on  evidence  which  has  been  caused  by 
the  amendment  of  the  plea.  When  I  speak  of  the  cost  of  the 
replication  and  the  cost  of  advice  on  evidence,  I  also  include  the 
eosts  incidental  thereto,  that  is,  attending  on  counsel,  and  am- 
saltations,  &c.,  whatever  the  Taung  Master  usually  allows  in 
eonneetion  therewith. 

Mr.  OregoTOwski  also  referred  to  p.  2  of  the  bill,  the  costs 
about  the  notice  to  defendant  to  file  his  plea,  and  the  tender, 
kt.  \  those  costs  seem  to  me  clearly  costs  in  the  cause.  I  do  not 
tee  how  the  costs  caused  by  the  plaintifTs  having  had  to  call 
upon  the  defendant  to  plead  can  be  looked  upon  as  costs  con- 
templated by  the  Court  when  it  ordered  the  defendant  to  pay 
the  eosts  caused  by  the  amendment ;  those  costs,  I  think,  ought 
to  be  looked  upon  certainly  as  ordinary  costs — costs  in  the  cause. 

At  regards  the  commission  which  has  been  taken,  it  is  im- 
possible for  me  now  to  say  whether  the  costs  of  that  commission 
are  in  the  nature  of  costs  which  have  become  useless  and  unneces^ 
tary,  and  which  will  have  to  be  incurred  de  vavo  by  reason  of 
the  amended  plea.  Should  it  appear  afterwards  that  a  new 
eommiasicm  is  necessary,  and  that  this  commission  which  has 
been  taken  has  become  wholly  unnecessary,  and  therefore  the 
costs  incurred  have  become  useless,  it  may  form  a  question  for 
the  CSourt  to  decide  hereafter.  It  is  a  question  which  the  appli- 
cant can  rluse  when  the  bill  of  costs  on  the  action  has  to  be  taxed 
bjr  the  Taxing  Master.  If  it  should  appear  that  he  will  have  to 
pay  the  costs  of  the  action,  he  could  then  reasonably  bring  that 
to  the  notice  of  the  Taxing  Master,  and  say :  *'  This  commission 
was  caused  by  reason  of  the  plea  as  filed,  and  bias  become  usdesk 
hy  reason  of  the  amended  plea;  therefore  I  should  not  bear  the 
costs. 
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As  regards  the  discovery  order,  the  same  reasoning  applies. 
I  do  not  see  why,  because  the  plea  has  been  amended,  the  costs 
of  the  discovery  which  have  already  been  incurred  should  be 
allowed.  If  a  fresh  discovery  has  been  necessitated  by  the 
amendment  of  the  plea,  though  I  fail  to  see  how  it  can,. the 
applicant  could  fairly  claim  to  be  entitled  thereto. 

I  think  I  have  touched  on  all  the  chief  headings  which  counsel 
for  the  applicant  has  referred  to.  For  these  reasons  I  am  not 
satisfied  on  the  argument  which  lias  been  laid  before  me  that 
there  is  any  occasion  to  disturb  the  finding  of  the  Taxing  Master. 
I  do  not  say  that  the  applicant  may  not  be  entitled  to  some  of 
these  costs  which  liave  been  disallowed,  but  at  any  rate  I  agree 
with  the  Taxing  Master  that  even  if  he  is  entitled  to  the  costs  of 
the  old  replication  and  costs  of  the  old  advice  on  evidence,  it 
would  be  premature  to  allow  them  now. 

We  next  have  to  deal  with  the  costs  which  the  respondent 
asks  the  Court  to  review.  When  the  bill  was  before  the  Taxing 
Master  the  respondent  objected  to  two  items  on  p.  41  of  the  bill, 
being  as  follows :  ''  Paid  to  senior  counsel  on  trial,  £52, 10& :  paid 
to  junior  counsel  on  trial,  £36,  ISs." — on  the  ground  that  counsel 
is  only  entitled  to  a  refresher  under  the  circumstances.  The 
Taxing  Master  allowed  those  items,  and  the  respondent  asks 
that  the  same  may  be  disallowed  by  the  Court  I  have  therefore 
to  decide  whether  the  Taxing  Master  was  justified  in  allowing 
those  fees.  Mr.  Essden  has  referred  to  the  case,  of  Cariis  v. 
Hay,  decided  by  the  Chief  Justice  and  my  brother  Mason.  It 
was,  it  is  true,  a  review  of  a  bill  of  costs  in  the  magistrate's 
court,  but  the  principles  which  were  laid  down  there  seem  to  me 
wholly  applicable  to  costs  incurred  in  the  superior  court  I  need 
only  refer  to  the  remarks  made  as  to  counsel's  fee,  where  the 
Chief  Justice  said :  "  The  three  guinea  fee  is  analogous  to  the 
fee  marked  to  counsel  on  trial  Owing  to  the  case  being  post- 
poned there  was  necessity  for  another  fee,  and  the  applicant  is 
willing  to  allow  the  plaintiff  such  fee  at  the  maximum  rate ;  I 
do  not  see  that  the  applicant  is  liable  for  more."  On  the  authority 
of  this  decision,  T  think  that  the  Taxing  Master  was  wrong  in 
allowing  these  fees  in  plaintiffs  bill,  and  he  should  not  have  allowed 
the  fee  on  trial  of  fifty  guineas  to  senior  counsel,  and  the  corres- 
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ponding  fee  to  jnnior  counsel  Therefore,  on  the  cross-application 
I  am  of  opinion  that  those  fees  must  be  struck  out  and  disallowed 
in  the  bill  of  costs.  The  respondent  is  entitled  to  the  costs  of 
the  application. 

Applicant's  Attorneys:  TindaU  &  Mortimer;  Respondent's 
Attorneys :  I/u/a7iQ<ii  <k  Nixon. 
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1904.    AugvM  8.    Innes,  C.J.,  and  Mason  and  Curlewis,  J.J. 

Criminal  procedure, — Forgery, — Reeemblanee  not  material. 

The  eaaentialB  of  the  crime  of  forgery  are  a  false  instrument,  the  inten- 
tion to  defraud,  and  a  possibility  of  prejudice  to  a  third  person. 
Where  an  accused  had  forged  and  cashed  a  cheque,  the  fact  that 
the  forgery  was  clumsy  and  not  likely  to  mislead  a  person  of 
ordinary  intelligence  not  allowed  to  affect  the  criminal  liability 
of  the  accused. 

This  was  an  appeal  under  sees.  268  and  269  of  Ordinance 
No.  1  of  1903.  The  accused  was  indicted  for  forging  and  utter- 
ing a  cheque ;  the  jury  found  him  guilty.  On  the  application  of 
counsel  for  the  accused  a  special  entry  was  made  on  the  grounds : 
(1)  That  the  presiding  judge  had  charged  the  jury  that  the  crime 
of  forgery  was  constituted  by  the  fraudulent  making  of  a  false 
document  with  intent  to  prejudice  another,  whereas  he  should 
have  explained  that  the  document  charged  as  a  forgery  should  be 
of  such  a  character  as  to  mislead  a  person  of  ordinary  observation, 
having  regard  to  that  person's  special  means  of  knowledge.  (2) 
That  the  learned  judge  should  have  directed  the  jury  to  find  as  a 
fact  whether  or  not  the  document  was  in  fact  calculated  to  deceive 
the  bank  on  which  it  was  drawn,  having  regard  to  the  bank's 
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special  meana  of  knowledge,  and  to  the  evidence  that  the  doea- 
ment  did  not  bear  any  resemblance  whatever  to  the  cheque  of 
which  it  was  alleged  to  be  a  forgery. 

Kent,  for  the  appellant:  The  false  instrument  must  on  the 
face  .of  it  bear  some  resemblance  to  that  of  which  it  is  a  forgery. 
The  resemblance  must  l^e  capable  of  deceiving.  In  this  case  the 
teller  knew  the  genuine  signature,  and  the  forgery  was  such  a  bad 
imitation  uhat  he  could  not  have  been  deceived;  see  Archbold's 
Criminal  Pleading,  p.  686,  and  cases  there  cited;  Russell  on 
Crimes,  4th  ed,  vol.  2,  p.  763;  R.  y.  Smith  (27  LJ.,  M.C.  226). 

BumS'fiegg,  for  the  Crown,  was  not  called  upoa 

Innes,  C.  J. :  The  appellant  was  a  party  to  the  making  of  a 
forged  cheque.  He  presented  that  cheque  at  the  bank  on  which 
it  was  drawn,  and  obtained  the  mcMiey  for  it.  It  is  now  gravely 
argued  that  because  the  cheque  was  a  clumsy  imitation,  and 
not  calculated  to  deceive  a  man  with  ordinary  knowledge  of  the 
circumstances  and  ordinary  intelligence,  the  crime  of  forgery  was 
jiot  committed.  That  would  be  a  very  comfortable  doctrine  for 
criminals,  if  it  could  be  established  ;  but  it  is,  on  the  face  of  it,  so 
opposed  to  common  sense  that  I  should  have  thought  it  would 
not  be  advanced  without  some  direct  authority  in  support  of  ifc 
being  laid  before  the  Court  But  that  has  not  been  done.  Mr. 
Kent,  it  is  true,  has  referred  to  a  number  of  English  cases.  With 
regard  to  those  cases  I  would  make  two  remarks.  First,  that  tiie 
mere  extracts  read  from  the  text  books  do  not  prove  Mr.  Kent's 
proposition,  and  the  reports  themselves  are  not  produced ;  second, 
if  the  cases  were  produced  they  would  not  apply,  unless  the 
Roman-Dutch  law  made  no  provision  on  the  point  This  Court 
administers  not  the  English,  but  the  Roman-Dutch,  law ;  if  the 
latter  is  silent  upon  any  point,  we  are  always  anxious  to  consult 
the  mine  of  authority  and  learning  which  we  find  in  the  English 
reports  and  text  hooka  But  we  are  bound  by  our  own  authorities 
where  there  are  any.  That  is  why  we  could  not  assent  to  Mr. 
Kent's  suggestion  that  the  argument,  which  has  already  lasted 
a  considerable  time,  should  be  further  postponed  for  the  produc- 
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tion  of  the  reports.    He  ha^not  looked  into  the  Roman-Dutch 
law,  though  it  is  conclusive  on  the  question  before  the  Court. 

The  point  was  fully  dealt  with  in  the  case  ot  Rex  v.  Jclc&x 
([1903]  T.S.  694),  and  nothing  which  has  been  said  or  suggested 
during  the  argument  has  had  the  effect  of  inducing  the  Court  to 
depart  from  the  decision  which  it  then  came  to.  The  Cape  and 
Natal  cases  and  the*  South  African  and  Roman-Dutch  authorities 
were  carefully  considered,  and  the  Court  held  that  the  essentials 
of  the  crime  of  forgery  were  a  false  document,  an  intention  to 
defraud,  and  a  possibility  of  prejudice  to  a  third  person.  So  long 
as  the  document  is  calculated  to  prejudice  a  third  person,  so  long 
as  it  is  possible  that  a  third  person  should  be  prejudiced,  it  is  not 
necessary  to  constitute  the  crime  that  prejudice  should  actually 
result.  But  where  prejudice,  as  in  this  case,  has  actually  been 
sustained,  the  third  element  falls  away ;  actual  prejudice  takes  its 
place.  N'o  English  authority  which  could  be  produced  would 
affect  the  law  as  plainly  laid  down  in  Rex  v.  Joloaa,  which  in  my 
opinion  practically  concludes  the  point  now  befoi-e  the  Court. 
The  learned  judge  was  right  in  his  directions ;  the  appeal  must  be 
dismissed,  and  the  conviction  must  stand. 

Mason  and  Curlewis,  J.J!,  concurred. 
Appellant's  Attorney :  D.  Tottenham, 
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19Q4.    August  8.    Innes,  C.J.,  and  Mason  and  Curlswis,  J  J. 

Practice,  -  Aj/peal. — Judge  in  Chambers, — Rejvsal  of  interdict  pending 
actuyiL—Rule  No,  91. —Proclamation  No.  14  (>/'1902,  wc.  22. 

Where  a  judge  in  Chambers  had  refused  an  interdict  pending  action, 
Heldy  that  this  was  a  final  order  within  the  meaning  of  sec  22 
of  Proclamation  No.  14  of  1902,  and  that  there  was  a  right  of 
appeal  from  such  a  decision. 

DoHoyhue  v.  van  der  Jfenoe^s  E-jcecutor  (4  Off.  Rep.  5)  approved. 

This  was  an  appeal  from  a  judge  in  Chambers. 

The  appellant  applied  for  an  inteixlict  restraining  the  respond- 
ent f i*om  taking  transfer  of  certain  poHion  of  the  farm  Doombult, 
district  of  Potchefstroom,  or  from  selling  the  same  as  an  asset  of 
the  insolvent  estate  of  Hertz,  pending  an  action  for  ti-ansfer  to  be 
instituted  by  the  applicant.  The  application  set  out  that  the 
farm  had  been  bought  by  the  applicant  from  Hertz,  who  in 
his  turn  had  purchased  it  from  the  estate  of  one  D.  Pietersen,  in 
whose  name  it  was  still  registered,  and  that  the  trustee  had 
denied  applicant  s  right  to  the  property. 

The  application  came  before  Smith,  J.,  who  refused  it  vrith 
costs.     Against  this  decision  the  applicant  appealed. 

The  Ciourt  raised  the  question  whether  there  was  an  appeal 
from  an  order  of  that  nature. 

Dickson,  for  the  appellant:  The  right  of  appeal  is  given  by 
sec.  22  of  Proclamation  No.  14  of  1902  and  Rule  of  Court  No.  91. 
An  order  refusing  an  interdict  pending  action  is  a  final  order, 
from  which  an  appeal  lies;  see  Donoghue  v.  van  der  Merwe'a 
Execv^ior  (4  Off.  Rep.  6),  and  van  Leeuwen  5,  25,  13. 

[Innes,  C.J.,  referred  to  the  case  of  Ex  parte  Lewis  &  Marks, 
supra,  p.  281.] 

Gregarowski,  for  the  respondent :  The  right  of  appeal  from  a 
magistrate's  decision,  such  as  in  the  case  of  Lewis  &  Marks, 
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is  quite  different  from  that  given  in  the  case  of  a  judge  in 
Chambers.  See  sec  26  of  Proclamation  No.  21  of  1902,  where 
the  words  are,  "  juiy  order  having  the  effect  of  a  final  or  definitive 
sentence." 

Innis,  C. J. :  I  think  the  Court  has  power  to  hear  this  appeal. 
Sec  22  of  Proclamation  No.  14  of  1902  provides  that  there  shall 
be  right  of  appeal  to  the  Court  from  every  final  order  granted  or 
judgment  pronounced  by  a  single  member  sitting  in  Chambers. 
The  same  principle  is  conversely  stated  in  the  Rules  of  Court 
(91) :  "  There  shall  be  no  appeal  from  any  interlocutory  order 
granted  by  a  single  judge  sitting  in  Chambers."  The  question  is 
whether  a  refusal  to  grant  an  interdict  pending  action  is  a  final 
order.  The  matter  was  decided  on  practically  identical  statutory 
provisions  by  the  late  High  Court  in  Donoghue*8  case,  which  was 
quoted  to  us  in  April  last  in  Ex  parte. Lewis  &  Marks  {mpra, 
p.  281).  On  that  occasion  we  followed  Donoghtbe's  case,  and 
allowed  an  appeal  from  the  decision  of  a  resident  magistrate 
refusing  an  order  to  restrain  a  tenant  from  removing  goods  from 
the  leased  premises.  The  words  of  the  section  of  the  Magistrate's 
Court  Proclamation  upon  which  we  decided  Lewis  &  Marks*  case 
are  in  effect  the  same  as  the  words  of  sec.  22  of  Proclamation 
No.  14  of  1902.  We  therefore  have  Donoghue*s  case  and  Lewis 
&  Marks*  case  as  authorities,  and  I  think  where  a  judge  refuses 
an  interdict  of  this  kind,  pending  an  action,  there  should  be  a 
right  of  appeal. 

Mason,  J. :  I  concur  in  thinking  that  Donoghue*8  case  and 
Lewis  &  Marks*  case  govern  this  case.  In  this  case  what  the 
appeUant  wants  is  specific  performance  of  a  contract  with  reference 
to  the  farm ;  that  he  can  only  get  by  preventing  transfer  of  the 
farm  to  somebody  else.  In  Lewis  &  Marks*  case  what  the  land- 
lord wanted  was  an  interdict  to  arrest  goods  to  secure  his  specific 
right  of  preference  on  movables ;  that  could  only  be  effected  if 
the  property  was  preserved  in  its  then  condition.  The  cases  seem 
to  me  very  parallel ;  I  do  not  think  we  should  be  justified  in  dis- 
tlDguishing  this  case  from  those  prior  decisions. 

CURLEWis,  J. :  I  concur. 
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The  appeal  was  then  heard  upon  the  merits,  and  dismissed 
with  costs. 

Appellant's  Attorneys :  Rooth  Jk  Weaaels  ;  Respondent's  Attor- 
ney :  /.  H.  L.  Findlay. 


NATAL  BANK  v.  KURANDA'S  TRUSTEE. 

1904.    August  9.     Bristowe,  J. 

Insolvency. — Tru8tse*8  renmneration, — Heairities  realised  by  creditor. — 
Law  No.  13  0/1895,  eeca.  62,  105,  a^td  113. 

The  applicant  bank  held  certain  securities,  and  had  been  allowed  under 
sec.  62  of  Law  No.  13  of  1895  by  the  respondent,  the  trustee,  to 
realise  them  at  the  value  it  had  plaoed  upon  them.  In  tlie  liqnida- 
tion  and  contribution  account  the  trustee  claimed  2^  per  cent,  on 
the  value  of  the  securities,  as  being  the  ordinary  remuneratioif** 
allowed  in  similar  cases.  The  Master  in  his  report  submitted  that 
he  was  not  entitled  to  that  commission,  and  under  sec.  105  of  the 
said  Law  fixed  his  remuneration  at  £75.  Ueldy  (1)  That  the 
trustee  was  not  entitled  to  a  commission  on  the  value  of  the 
securities  realised  by  the  creditors.  (2)  That  the  remuneration  of 
X75  was  part  of  the  costs  provided  for  by  sec.  113  of  the  Insol- 
vency Law ;  that  the  work  done  by  the  trustee  in  arriving  at  hit 
decision  to  leave  the  securities  in  the  hands  of  the  creditor  was 
not  part  of  the  costs  incurred  for  the  realisation  of  a  portion  of 
the  estate  over  which  a  creditor  held  a  security  within  the  meaning 
of  the  penultimate  paragraph  of  that  section ;  that  therefore  the 
bank  could  not  be  charged  with  the  X75,  and  Uiat^  as  there  were 
no  assets  in  the  estate,  all  the  creditors  who  had  proved  were  per- 
sonally liable  for  the  remuneration  in  proportion  to  the  amount  of 
tiieir  claims  in  accordance  with  the  provisions  of  paragraph  2  of 
the  same  section.  (3)  That  as  the  matter  was  a  fair  and  proper  one 
to  bring  before  the  Court,  and  the  trustee  had  acted  bond  fide^ 
he  could  not  be  held  liable  for  the  costs  of  the  application  de  honie 
propriisy  but  that  the  costs  should  come  out  of  the  general  estate 
in  the  same  way  as  the  remuneration. 
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The  hidbB  of  the  applieatioa  are  snfBeiently  eet  out  in  tiie 
judgment.  Originally  the  applicant  applied  for  an  order  compel- 
ling the  respondent  to  amend  the  liquidation  and  contribution 
aeeoont  he  had  filed  as  tmetee  in  an  innolvent  eetate,  on  the 
groand  that  he  had  wrongly  allowed  himself  a  commission  of  2^ 
per  cent,  on  the  valne  of  certain  securities  which  he  had  allowed 
the  applicant  to  realise  under  sec  62  of  the  Insolvency  Law. 
The  application  fell  under  sec  106  pf  the  Law,  and  as  it  appeared 
on  the  first  day  of  hearing  that  the  Master  had  in  fact  given  no 
dedsion  which  the  Court  could  be  asked  to  review,  the  learned 
judge  referred  the  matter  to  that  officer  for  report  and  decision, 
and  gave  leave  to  either  of  the  parties  to  bring  such  decision  in 
review  without  a  fresh  petition.  The  Master's  report  supported 
the  contentions  of  the  applicant,  and  accordingly  the  respondent 
now  set  the  application  down  for  hearing. 

Essden,  for  the  respondent :  A  trustee  is  entitled  to  remunera- 
tion for  the  work  he  does  in  the  administration  of  the  estate. 
The  securities  came  under  the  administration  of  the  estate  even 
though  he  left  them  for  the  creditor  to  realise.  The  Master 
admits  that  the  ordinary  rate  of  remuneration  is  2^  per  cent.,  and 
he  should  have  allowed  the  trustee  that  commission  in  this  case. 

Oregormjodci,  for  the  applicant:  A  trustee  is  not  entitled  to 
a  commiBsion  on  securities  which  he  has  left  to  creditors  and 
which  he  has  not  realised ;  see  Standard  BuTik  v.  Biden*8  Trtuftee 
(2  HLC.G.  222) ;  In  re  Keefer  (1  H.C.G.  128);  FUiscJier's  Trustee 
V.  Maynanl  Bros.  (5  E.D.C.  168);  Sait^/t  African  Aeeociation  v. 
van  der  Spwy*s  Trustee  (Buch.  1870,  p.  49);  In  re  Ferreira 
(1871,  N.L.K  43).  The  secured  creditor  cannot  be  called  on 
to  pay  the  £75  allowed  by  the  Master;  such  remuneration  is 
chargeable  against  all  the  creditors  if  there  is  no  estate;  see 
paragraph  2  of  sec  113. 

EeaeUfti,  in  reply. 

Bristowe,  J.:  This  was  originally  a  motion  by  the  Natal 

.Bank  for  the  amendment  of  a  liquidation  account  made  by  the 

trustee  of  the  insolvent  estate  of.  Robert  Kuranda.    The  objection 

which  the  bank  had  to  the  account  was  that  it  purported  to 
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charge  the  bank  with  oommission  upon  certain  property  which 
was  mortgaged  to  the  bank,  and  the  realisation  of  which  the 
trustee  had  declined  to  take  upon  himself,  and  also  with  certain 
stamp  duties  which  were  alleged  to  have  been  payable  in  respect 
of  that  property.  The  amount  for  which  the  bank  proved  was 
a  little  over  £36,000.  It  valued  the  security  at  £31,000.  The 
trustee  was  asked,  in  accordance  with  sec  62  of  the  Insolvency 
Law,  whether  he  desired  to  exercise  his  option  of  taking  over 
the  property  for  the  benefit  of  the  general  creditors,  or  whether 
he  wished  to  leave  the  realisation  of  it  to  the  secured  creditor; 
and  he  exercised  that  option  by  leaving  the  securities  in  the 
hands  of  the  secured  creditor.  When  the  case  came  before  my 
brother  Wesseks,  he  referred  the  matter  to  the  Master  (as  the 
note  of  the  order  on  the  record  says)  "  for  report  and  decision  " — 
that  is  to  say,  to  decide  what  was  the  amount  of  the  reasonable 
remuneration  to  which  the  trustee  was  entitled  under  sec  105  of 
the  Insolvency  Law,  and  to  report  to  the  C!ourt ;  and  he  ordered 
the  question  of  costs  to  stand  over,  and  left  it  to  either  of  the 
parties  to  bring  the  Master's  decision  before  the  Court  by  way  of 
review  without  a  fresh  petition.  The  Master  has  made  a  report 
in  which  he  fixes  the  trustee's  remuneration  in  respect  of  the 
property  which  the  bank  held  as  a  security  at  the  sum  of  £75. 

There  are  three  points  which  arise  for  consideration:  The 
fii*st  is  whether  the  trustee  is  entitled  to  be  paid  a  commission 
on  the  amount  of  the  securities;  secondly,  whether  the  stamp 
duty  is  payable ;  and  thirdly,  whether  either  of  these  sums,  or  so 
much  as  is  payable  in  respect  of  each,  can  be  charged  against  the 
bank. 

I  will  take  the  question  of  commission  first.  Sec.  105  pro- 
vides that  every  trustee,  whether  provisional  or  elected,  shall  be 
entitled  to  a  reasonable  remuneration  for  his  services,  to  be  fixed 
by  the  Master,  and  it  also  provides  that  the  decision  of  the  Master 
shall  be  subject  to  review.  It  is  to  be  observed  that  the  section 
only  says  "  a  reasonable  remuneration,"  and  does  not  mention  the 
word  "  commission."  Mr.  Easelen  argues  that  the  Master  has 
precluded  himself  from  exercising  any  discretion  in  this  particu- 
lar case,  because  he  has  determined  in  advance  that  every  trustee 
shall  be  entitled  to  a  commission  on  the  amount  of  the  property 
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administered  by  him ;  and  he  saya  that  this  particular  property 
has  been  administered  by  the  trustee,  and  that  therefore  he  is 
entitled  to  commission  in  respect  of  it.    The  only  ground  for  this 
contention  is  a  rule  framed  not  under  the  Insolvency  Law,  but 
under  sec  58  of  Proclamation  No.  28  of  1902,  which  relates  to 
the  remuneration  of  executors.     The  Master  admits  in  his  report, 
what  is  no  doubt  perfectly  accurate^  that  as  a  rule  he  does  take 
as  his  guide  in  determining  what  remuneration  trustees  in  insol* 
vency  should  receive  the  rule  which  was  framed  for  the  purpose 
of  governing  the  case  of  executors.     But  that  is  a  very  different 
thing  from  saying  that  the  Master  has  so  decided  it  beforehand  as 
to  put  it  out  of  his  power  to  exercise  his  discretion  in  any  par- 
ticular case.     It  seems  to  me  that  all  that  the  Master  has  done  is 
to  say  that  prbnd.  facie  he  will  be  guided  by  a  certain  rule,  leav- 
ing it  quite  open  to  him  to  adopt  a  different  one  in  any  case 
where  the  application  of  the  priviA  facie  rule  is  objected  to  or 
seeuis  to  him  inappropriate.     I  do  not  think  I  can  come  to  any 
other  conclusion  tliau  that  the  Master  has  done  nothing  to 
preclude  himself  from  exercising  his  discretion  in  this  particular 
ease,  and  I  think  it  was  quite  open  to  him  to  exercise  his  discre- 
tion in  any  way  he  thought  proper.     It  is  not  necessary  to  add, 
but  I  certainly  think,  looking  at  the  language  of  the  section,  that 
it  would  not  have  been  competent  to  the  Master,  even  if  he 
had  intended  to  do  so  (which  I  am  sure  he  has  not),  to  lay  down 
a  general  and  unalterable  rule  which  was  to  govern  all  cases. 
That  being  so,  the  Master  has  had  the  matter  before  him.     He 
recognises  that  the  trustee  has  done  certain  work  in  connection 
with  these  securities  (the  work  which  he  has  done  being  to  test 
the  valuation  which  was  placed  on  them  by  the  bank);  and 
he  fixed  the  remuneration  for  that  work  at  £75.     To  this  sum 
the  trustee  is  clearly  entitled,  for  no  application  to  review  has 
been  made  on  behalf  of  the  bank.     On  the  other  hand,  I  do 
not  think  there  is  any  ground  on  which  I  can  say  that  that  is 
not  a  reasonable  remuneration  for  the  work  done  in  connection 
with  these  securities,  and  therefore  I  do  not  think  I  should  be 
justified  in  interfering  with  the  decision  which  the  Master  has 
arrived  at. 

I  do  not  think  it  is  necessary  to  refer  to  the  cases  that  have 
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been  cited,  becaone,  ad  I  understand  them,  they  really  state  the 
same  conclusion  aa  that  at  which  I  have  independently  turived  on 
the  construction  of  our  law  and  upon  the  circumstances  of  this 
case ;  but  it  appears  from  the  judgment  of  the  Judge  President 
in  The  Standard  Bank  v.  Biden's  Trustee,  that  the  practice  pre- 
vailing in  the  Supreme  Court  of  the  Cape  Colony  is  in  accordance 
with  the  opinion  which  I  have  formed  in  this  case. 

The  next  question  is  that  of  the  stamps.  Mr.  Oregorowski 
says  that  the  payment  of  these  stamps  is  not  insisted  upon,  and 
although  Mr.  Eaaelen  has  no  information  on  the  point,  I  think  I 
may  take  it  that  this  questicm  is  not  really  before  me.  If  it  were, 
I  do  not  see^  how  I  could  decide  it  without .  having  some  one 
present  to  represent  the  Revenue.  I  propose,  therefore,  to  say 
nothing  further  on  this  point. 

Then  comes  the  question  whether  the  remuneration  of  the 
tnistee  (which  has  now  come  down  to  £75)  is  chargeable  against 
the  bank,  that  in,  againsi  the  secured  creditor.  I  am  told  there  are 
no  assets  in  the  estate  outside  those  comprised  in  the  securities, 
and  therefore,  if  the  trustee  were  left  to  obtain  his  payment  out 
of  the  general  estate,  I  am  afraid  he  would  fare  rather  badly. 
Fortunately,  that  is  not  his  position.  Sec  105  says  he  shall  be 
entitled  to  reasonable  remuneration,  and  that  remuneration,  I 
take  it,  the  law  intends  him  to  have  whether  the  estate  can  pay 
it  or  whether  it  cannot ;  and  I  think  Mr.  Oregorowski  is  right  in 
contending  that  the  remuneration  is  part  of  the  costs  provided 
for  by  sec.  113.  That  section  enacts  that  all  costs  incurred  in  the 
sequestration  shall,  in  the  first  place,  before  any  other  debt,  be 
paid  out  of  the  free  residue  of  the  insolvent  estate ;  and  if  the  free 
residue  is  insufficient,  then  all  the  creditors  who  have  proved 
claims  against  the  estate  have  to  contribute  personally  to  the 
amount  of  such  costs.  It  seems  to  me  that  those  costs  include  the 
^remuneration  to  which  the  trustee  is  entitled.  The  penultimate 
paragraph  of  the  same  section  provides  that  the  costs  of  the  realisa- 
tion of  any  portion  of  the  estate,  over  which  any  creditor  holds  a 
special  mortgage  as  security  for  his  claim,  shall  be  paid  out  of  the 
proceeds  of  such  property.  I 'think,  again,  that  Mr.  OregorauMki 
is  correct  in  saying  that  that  paragraph  does  not  apply  to  the 
present  case.    It  would,  I  think,  be  Gaining  language  to  hold 
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that  what  is  really  a  mere  disclaimer  (for  substantially  the  action 
of  the  trustee  amounts  to  no  more  than  that)— 4i  refusal  on  the 
part  of  the  trustee  to  have  anything  to  do  with  the  secured 
property,  and  a  determination  to  leave  it  to  the  secured  creditor 
I  to  deal  with — ^is  a  realisation  of  any  portion  of  the  estate.    So 

that  I  do  not  think  that  the  costs  of  the  realisation  of  any  portion 
of  the  estate  to  which  a  trustee  is  entitled  out  of  mortgaged 
property  covers  the  £75  which  is  the  remuneration  which  the 
I  Master  has  given  to  the  trustee  for  work  done  in  connection  with 

the  secured  property  in  this  case. 

That  disposes  of  the  case.  I  think  that  the  remuneration 
which  the  trustee  is  entitled  to  get  is  the  remuneration  which 
is  provided  for  by  sec  105,  and  that  if,  as  I  am  told,  there 
is  no  general  estate  out  of  which  to  pay  it,  it  will  have  to  be 
provided  by  a  contribution  between  the  different  creditors  who 
have  proved  against  the  estate.  And  it  does  not  seem  to  me  that 
it  can  be  charged  personally  against  the  secured  creditor,  or  that 
it  is  payable  out  of  its  security.  This  is  in  accordance  with  what 
I  I  take  to  be  the  true  view  of  sec.  62.    As  soon  as  the  trustee  has 

refused  to  take  over  a  security  for  the  benefit  of  the  general 
creditors  it  belongs  in  toto  to  the  secured  creditor ;  it  goes  out  of 
I  the  bankruptcy  altogether,  and  gets  in  to  the  secured  creditor, 

who  keeps  it  or  realises  it  as  he  pleases;  and  if  he  realises  it 
then  the  proceeds  of  that  realisation  he  is  entitled  to  keep  for 
his  own  benefit.  The  trustee,  representing  the  unsecured  credi- 
tors, has  his  option ;  he  can  take  over  the  security  for  their  bene- 
fit on  the  terms  of  pa}nng  out  of  the  general  estate  the  amount 
of  the  valuation  which  the  secured  creditor  has  placed  upon  it ; 
or  if  he  thinks  that  that  valuation  is  not  too  low  he  can  disclaim 
that  property.  On  behalf  of  the  general  creditors  he  says  to  the 
secured  creditor :  "  I  do  not  daim  this  property  as  part  of  the 
general  estate ;  I  leave  it  to  you  to  deal  with  and  realise  as  you 
please,  and  for  your  own  benefit"  And  the  amount  of  the  secured 
creditor's  claim  against  the  estate  is  in  that  case  reduced  by  the 
amount  of  the  valuation.  I  therefore  arrive  at  the  conclusion 
that  I  cannot  interfere  with  the  Master's  decision  fixing  £75  as 
the  amount  of  the  trustee's  remuneration ;  that  the  bank  cannotr 
be  called  upon  to  pay  that  remuneration ;  and  therefore  I  think 
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that  the  objections  of  the  bank  to  the  liquidation  and  contribution 
account  must  be  sustained. 

With  regard  to  the  costs,  the  application  asks  that  the  trustee 
shall  be  ordered  to  pay  the  costs  de  bonis  propriis.  I  do  not 
think  that  an  insolvency  trustee,  the  liquidator  of  a  company,  a 
receiver,  or  any  other  official  of  the  kind  can  be  ordered  to  pay 
costs  out  of  his  own  pocket,  unless  he  has  been  guilty  of  some 
really  improper  conduct.  Where  the  application  is  an  honest  one, 
and  is  one  which  can  be  fairly  brought  for  the  consideration  of 
the  Court — and  I  do  not  think  that  the  question  of  its  fairness  or 
unfairness  should  be  scrutinised  too  closely — I  do  not  think  in 
any  case  of  that  kind  the  trustee  ought  to  be  ordered  to  pay  costs 
out  of  his  own  pocket.  I  think  the  intention  of  the  law  is  that 
all  those  matters  should  be  decided  at  the  expense  of  the  estate 
with  which  the  trustee  is  dealing.  I  think  the  order  as  to  costs 
which  should  be  made  is  that  the  costs  should  come  out  of  the 
general  estate;  there  is  no  general  estate,  but  the  effect  of  that 
will  be  that  it  will  have  to  be  supplied  by  contribution,  in  the 
same  way  as  the  remuneration  of  the  trustee  will  have  to  be 
provided. 

Applicant's  Attorney:  /.  H,  X.  FiruUay;  Respondent's  Attor- 
neys :  TindaU  <t  Moiiimer. 
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PRETORIA, 

1904.    August  9, 10.    Bbistowe,  J. 

Lemd. — Trofasfer  duty. — Donation, — Life  interest, — Law  No.  20  o/ 1895. 
—Prodamdlicm  No.  8  of  \W2,— Costs. 

In  April,  1899,  the  applicant  by  antenuptial  contract  donated  five  erven 
to  his  wife  subject  to  certain  restrictions,  to  the  effect  that  she  liad 
a  life  interest  in  the  ground  and  became  fuU  owner  only  if  she  sur- 
vived her  husband  and  there  were  no  children.  Thereafter  in 
September,  1902,  the  donor  and  donee,  being  desirous  of  having 
transfer  passed,  made  declarations  for  transfer  duty  purposes  in 
which  they  declared  that  the  value  of  the  property  at  the  date  of 
the  gift  was  £500,  which  valuation  was  supported  by  the  affidavits 
of  two  sworn  appraisers.  The  civil  commissioner  refused  to  accept 
the  appraisement,  and  appointed  a  valuator,  who  fixed  the  value  at 
the  same  date  at  £2250.  The  applicant  prayed  for  an  order  direct- 
ing the  respondent  to  accept  the  value  as  £500  and  receive  duty 
on  that  amount.  Heid^  (1)  that  the  word  ''act"  in  sec.  1  (1)  of 
Proclamation  No.  8  of  1902  means  an  act  which  may  in  the  ordi- 
nary course  give  rise  to  liability  to  pay  duty,  that  the  making  of 
the  donation  was  such  an  act,  and  that  therefore  the  case  was 
governed  by  Law  No.  20  of  1895;  (2)  that  under  that  Law  duty 
was  payable  on  the  freehold  value,  and  that  therefore  the  appraise- 
ment of  the  respondent's  valuator  had  been  made  on  the  correct 
basis ;  (3)  that  under  sec.  2  of  the  Law  of  1895  it  was  the  Receiver 
of  Bevenue  who  had  to  decide  whether  the  applicant's  valuation 
was  so  considerably  below  the  real  value  as  to  be  intended  to 
deprive  the  Government  of  its  lawful  dues,  and  that  where,  as  in 
the  present  case,  he  had  so  decided,  and  it  had  not  been  shown 
that  he  was  plainly  wrong  in  coming  to  that  conclusion,  he  had 
the  power  to  appoint  an  appraiser ;  (4)  that  as  such  appraiser  had 
proceeded  on  the  proper  principle  in  making  his  valuation,  the 
Court  had  no  power  under  the  Law  of  1895  to  review  such  valua- 
tion, and  the  application  must  be  refused ;  (5)  that  the  applicant 
must  pay  the  costs. 

Application  for  an  order  directing  the  civil  commissioner  to 
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aooept  the  value  of  certain  five  erven  as  £500  and  to  receive 
transfer  duty  on  that  amount 

The  matter  had  been  before  the  Court  on  a  previous  occasion, 
when  it  was  postponed  by  consent  to  enable  the  parties  to  call 
evidence  in  support  of  their  respective  valuations,  and  this  day 
such  evidence  was  heard. 

Esade^i,  for  the  applicant,  argued  that  the  value  of  Mrs.  Juta's 
interest  only,  and  not  the  freehold  value,  should  be  taken  in 
assessing  the  duty,  and  that  the  evidence  showed  that  the 
applicant's  valuation  was  correct 

BwraS'Begg,  for  the  respondent :  Duty  must  be  paid  on  the 
value  at  the  date  of  the  donation,  and  Law  No.  20  of  1895  ifl 
applicable. 

[Bristowe,  J.:  Does  not  duty  only  become  payable  when 
transfer  is  passed  ?] 

Proclamation  No.  8  of  1902  is  not  retrospective;  see  Hecs. 
1  and  3. 

[Bristowe,  J.:  Is  not  duty  paid  on  the  transfer,  and  not 
on  the  donation  ?] 

In  that  case  the  duty  must  be  calculated  on  the  value  at  the 
time  of  transfer.  The  true  construction,  however,  is  that  the 
duty  must  be  assessed  under  Law  No.  20  of  1895,  and  the 
procedure  of  that  Law  applies.  Under  sec  2  duty  must  be  paid 
on  the  Receiver  of  Revenue's  valuation,  and  the  Court  has  no 
power  to  review.  The  appraiser  appointed  by  the  respondent 
proceeded  on  the  correct  principle  in  valuing  the  ground,  for 
in  the  Law  of  1805  there  is  no  provision  for  receiving  duty  on  a 
limited  interest,  but  duty  must  be  paid  on  the  value  of  the 
land. 

Ewiden,  in  reply :  I  admit  the  value  at  the  date  of  the  d<»a- 
tion  must  be  the  basis  in  assessing  the  duty.  But  under  the  Law 
of  1895  the  obligation  to  pay  such  only  arose  at  the  time  of 
transfer  and  not  at  the  date  of  donation.  Therefore  this  case  is  not 
excluded  by  sec  1  (1)  of  Proclamation  No.  8  of  1902,  and  cannot 
fall  under  the  former  Law.  If  the  Proclamation  applies,  then 
the  respondent's  valuation,  inasmuch  as  it  is  based  on  the  free- 
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hold  value,  is  wrong,  and  can  be  reviewed  by  the  Court  If  the 
Law  of  1895  applies,  then  the  respondent  had  no  power  to  have 
an  appraisement  made,  because  sec.  2  only  gives  him  that  power 
in  a  case  where  there  is  clearly  an  intent  to  deprive  the  Oovem- 
meat  of  its  lawful  due ;  and  in  this  case  there  is  no  such  intent 
Therefore  the  respondent  was  bound  to  accept  the  applicant's 
valuation. 

Bbistowe»  J. :  The  question  which  has  to  be  decided  in  this 
ease  is  on  what  basis  the  duty  to  be  paid  on  th^  transfer  of 
certain  efven,  comprised  in  an  antenuptial  settlement  made  prior 
to  the  marriage  of  Mr.  and  Mrs.  Juta,  is  to  be  calculated.  The 
settlement  was  made  on  the  18th  April,  1899,  and  from  the 
ezbracts  annexed  to  the  petition  it  appears  that  it  was  a  contract 
OQ  the  part  of  the  husband  to  transfer  to  his  wife  five  erven  in 
Arcadia  subject  to  certain  conditions.  The  efiect  of  the  con* 
ditions,  stated  shortly,  is  that  if  Mrs.  Juta  survives  her  husband 
and  leaves  no  children  living  at  her  death  she  takes  an  absolute 
interest;  in  every  other  case  she  takes  an  interest  which  in 
mibstanoe  and  in  fact  is  only  an  interest  which  she  can  enjoy 
daring  her  life,  and  upon  her  death  the  property  has  to  go  over 
to  her  children  or  her  husband,  as  the  case  may  be.  The  marriage 
took  place  on  the  day  following  the  execution  of  the  settlement. 
No  transfer  has  as  yet  been  passed,  but  it  is  proposed  to  be  passed 
at  once;  and  whatever  law  governs  this  case  it  is  at  all  events 
dear  that  transfer  cannot  be  passed  until  the  transfer  duty  has 
been  paid. 

The  first  question  I  have  to  decide  is  whether  the  case  is 
governed  by  Law  Na  20  of  1895  or  by  Proclamation  No.  8  of 
1902.  If  it  is  the  date  of  the  deed  which  has  to  be  looked  to, 
then  Uw  No.  20  of  1896  applies;  if  it  is  the  date  of  the  transfer, 
then  it  will  come  under  Prodamatioa  No.  8  of  1902.  Law  Na 
20  qI  1895  is  repealed  by  secL  1,  sub-see.  1,  of  Proclamation  No.  8 
of  1902,  which  is  as  foltows:  "Law  No.  20  of  1895  and  so  much 
of  any  other  law  as  may  be  inconsistent  with  or  repugnant  to 
this  Proclamation  shall  be  and  is  hereby  repealed,  except  as  to 
the  reoovery  of  any  duty,  interest,  or  penalty  due  or  incurred,  or 
any  act  done  before  the  taking  effect  of  this  Proclamation.'' 
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There  are  thus  two  caseR  excepted  from  the  repeal,  (1)  where 
duty  has  become  payable,  and  (2)  where  an  act  has  been  done 
before  the  Proclamation  comes  into  effect.  In  the  present  case  I 
think  it  is  fairly  clear  that  no  duty  had  become  payable  under 
the  Law  of  1895.  Sec.  1  of  that  Law  merely  provides  that 
transfer  shall  not  be  passed  until  duty  has  been  paid  In  the 
c&se  of  a  purchase  and  sale  there  is  a  section  (sec.  12)  which 
provides  that  the  duty  is  to  be  paid  within  six  months  after  the 
date  of  the  sale,  so  that  if  this  had  been  a  case  of  purchase  and 
sale  the  transfer  duty  would  have  become  due  six  months  after 
the  date  of  the  antenuptial  contract  whether  transfer  were 
desired  or  not.  But  curiously  enough,  and  possibly  on  purpose, 
there  is  no  similar  pi-ovision  with  regard  to  a  donation.  A 
donation,  therefore,  rests  solely  on  sec.  1 ;  so  that  in  the  case  of 
a  donation  the  only  provision  is  that  unless  the  duty  is  paid 
there  can  be  no  transfer.  The  Law  does  not,  as  it  seems  to  me, 
attach  any  duty  to  the  donation ;  it  simply  provides  that  if  the 
parties  wish  to  carry  the  donation  into  effect  so  as  to  pass  a  legal 
title  to  the  donee,  they  cannot  do  so  unless  they  pay  the  duty. 
So  that  if  the  matter  had  rested  solely  on  the  words  "  any  duty 
incurred,"  I  think  the  case  would  not  have  fallen  within  the 
exception,  and  the  liability  to  duty  would  Iiave  been  governed 
by  the  Proclamation. 

But  we  have  also  the  words  *'  any  act  done  before  the  taking 
effect  of  this  Proclamation."  To  the  words  "  any  act  done  "  we 
must  give  a  different  meaning  from  that  which  belongs  to  the 
preceding  words  "  any  duty  incurred,"  and  it  seems  to  me  that 
''  act  done  "  includes  any  act  which  in  the  ordinary  course  would 
or  might  give  rise  to  a  liability  to  duty,  although  such  liability 
had  not  at  the  date  of  the  repeal  actually  arisen.  U  this  is 
correct,  then  the  words  are  wide  enough  to  cover  the  present 
case,  because  as  soon  as  the  antenuptial  contract  was  entered 
into  Mrs.  Juta,  the  donee,  had  a  right  to  demand  transfer  to 
herself,  and  that  transfer  could  only  have  been  obtained  on 
transfer  duty  being  paid.  I  come,  therefore,  to  the  conclusion 
that  the  case  is  govertied  by  the  Law  of  1895,  and  not  by  the 
Proclamation. 

Sec.  2  of  the  Law  of  1895  provides  that  where  any  fixed 
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property  shall  be  transferred  in  oonseqaenoe  of  an  exchange, 
gift,  or  in  any  other  manner,  and  it  appears  that  the  value  fixed 
by  the  parties  is  below  the  true  value  of  the  same,  and  is  so 
fixed  with  intent  to  deprive  the  Government  of  its  lawful  dues, 
it  shall  be  lawful  to  cause  such  property  to  be  valued  by  order  of 
the.  receiver  of  transfer  dues  by  a  competent  person  appointed  by 
him,  ''and  the  transfer  dues  shall  be  paid  on  the  amount  of  such 
valuation."  The  effect  of  this  seems  to  me  to  be  that  the  valua- 
tion, if  properly  made,  is  final,  and  cannot  be  questioned.  But  it 
was  contended  that  the  valuation  made  by  order  of  the  civil 
oommiBsioner  in  the  present  case  was  not  properly  made. 

Mr.  Essden  argued  that  the  commissioner  can  only  direct  a 
valuation  if  the  valuation  of  the  parties  has  been  fixed  with 
intent  to  deprive  the  Qovemment  of  its  lawful  dues,  and  that  that 
meant  that  there  must  be  actual  fraud,  which  there  is  no  ground 
whatever  for  suggesting  in  the  present  case.    I  doubt  whether  it 
18  necessary  to  go  so  far  as  this.    I  am  inclined  to  think  that  even 
if  a  person  bond  fide  puts  upon  his  property  a  valuation  which  is 
considerably  too  low,  he  may  be  said  to  intend  (within  the  mean- 
ing of  this  section)  what  after  all  would  be  the  necessary  result 
of  his  valuation  if  it  were  not  challenged,  namely,  to  deprive  the 
Government  of  its  lawful  dues.    The  difference  in  the  present  case 
is  between  £500,  the  sum  fixed  by  the  applicant,  and  £2250,  the 
amount  fixed  by  the  valuator  appointed  by  the  civil  commissioner; 
that  is  a  very  large  difference,  and  I  would  not  like  to  say,  where 
yon  find  so  large  a  difference  as  this,  that  the  civil  commissioner 
^was  not  justified  in  thinking  that  there  was  an  intent  (within  the 
meaning  of  the  section)  to  deprive  the  Qovemment  of  its  lawful 
daes.    It  is  the  commissioner  who  has  to  make  up  his  mind, 
and  unless  I  am  shown — and  I  do  not  think  I  have  been  shown 
—that  the  civil  commissioner  was  plainly  wrong  in  considering 
that  the  amount  was  so  considerably  below  the  true  value  as  to 
Bhow  an  intention  to  deprive  the  Qovemment  of  its  lawful  dues, 
I  do  not  think  I  can  say  he  had  not  the  power  to  have  the  property 
valued  by  another  person. 

It  is  farther  said  that  the  civil  commissioner's  valuation  is 
inade  on  a  wrong  basis.  He  has  had  the  property  valued  on  the 
footing  of  the  freehold  value,  and  it  is  contended  that  what  he 
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ought  to  have  done  was  to  have  had  Mrs.  Jata's  interest  only 
valued.  If  the  case  had  depended  on  Proclamation  No.  8  of  1902 
there  might  have  been  ground  for  this  contention.  Fixed  property 
is  in  the  Proclamation  defined  as  including  not  only  land,  but  also 
usufructs  and  other  limited  interests  in  land  But  in  the  Law  of 
1895  there  is  no  such  definition.  The  words  used  are  simply 
"  fixed  property /'  and  sec  1  says  that  no  transfer  shall  be  made 
of  any  fixed  property  from  one  owner  into  the  name  of  another 
unless  the  duty  is  paid.  What  is  it  that  is  going  to  be  transferred 
from  the  name  of  Mr.  Juta  to  that  of  Mr&  Juta  ?  It  is  the  actual 
dominium  of  the  five  erven  in  question.  On  the  face  of  the 
register  they  are  going  to  be  transferred  from  the  name  of  Mr. 
Juta  into  the  name  of  Mr&  Juta.  It  is  quite  true  that  they  will  be 
subject  to  restrictive  conditions,  but  what  is  to  be  transferred  are 
the  erven  themselves.  It  therefore  seems  to  me  that,  whatever 
might  have  been  the  result  if  the  transfer  duty  had  had  to  be 
calculated  under  the  Proclamation  of  1902,  under  the  Law  of 
1896,  at  all  events,  it  is  payable  on  the  actual  value  of  the  land 
transferred,  and  cannot  be  reduced  merely  because  in  the  hands 
of  the  transferee  it  is  subject  to  certain  contractual  limitation& 
The  result  is  that  I  think  the  application  must  be  dismissed 
[After  hearing  counsel  on  the  question  of  costa]  I  think  this 
is  a  case  where  costs  ought  to  follow  the  event,  and  if  it  is  a  case 
where  in  the  ordinary  course  costs  would  follow  the  event,  then  I 
do  not  think  the  petitioner  can  say  they  ought  not  to  follow  the 
event  merely  because  he  has  not  asked  for  costs  against  the  civil 
commissioner.  As  a  matter  of  fact  the  petition  does  ask  for 
further  or  other  relief,  which  would  include  costs,  if  the  Court 
thought  fit  to  grant  them.  I  think  the  applicant  must  pay  the 
costs. 

Applicant's  Attorneys :  Raoth  &  WeaaeU  ;  Respondent's  Attor- 
ney :  /.  H.  L.  FincUay. 
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LOTERYMAN  &  CO.  v.  COWIE. 
1904.    Augi(si  10, 11.    Wessels,  Mason,  and  Curlewis,  J  J. 
Preaeriptiati, — tSale  of  goods  by  retail, — Plaeaai  qfith  October,  1540. 

The  Placaat  of  4th  October,  1540,  is  in  force  in  the  Transvaal,  and 
under  sec.  16  thereof  a  debt  for  the  purchase-price  of  merchandise 
far  dete  geleverd  is  prescribed  in  two  years. 

The  account  attached  to  plaintiffs'  summons  showed  that  the  amount 
claimed  was  the  price  of  two  suits  and  twelve  collars  which  had 
been  purchased  five  years  previously.  The  defendant  excepted 
on  the  ground  that  ex  fade  the  summons  and  the  account  the  debt 
was  prescribed.  The  plaintiffs  tendered  evidence  that  the  trans- 
action was  in  fact  a  wholesale  one,  but  the  magistrate  rejected  the 
same  and  upheld  the  exception.  UM,  on  appeal,  that  as  the 
account  showed  clearly  that  the  debt  was  for  goods  ter  siete  geleverd 
the  magistrate  was  right  in  upholding  the  exception  without  hear- 
ing any  evidence. 

Appeal  against  the  decitiion  of  the  AHsistant  Resident  Magis- 
trate of  Pretoria. 

The  plaintiffs  in  the  court  below  claimed  the  sum  of  £4, 

10&  6d.  for  goods  sold  and  delivered  to  the  defendant  in  April, 

1899.    From  the  account  attached   it  appeared  that  the  goods 

in  question  consisted  of  two  suits  of  clothes  and  twelve  paper 

collars.    The  defendant  excepted  on  the  ground  that  the  debt 

I  was  prescribed,  and  the  magistrate  upheld  the  exception.     Against 

I  this  judgment  the  plaintiffs  now  appealed  on  the  gi'ounds  (1)  that 

i  the  debt  was  not  prescribed;  and  (2)  tliat  the  magistrate  was 

wrong  in  refusing  to  allow  evidence  to  be  led  to  plpove  that 

I  the  articles  sold  did  not  come  witliin  the  meaning  of  (foedereni 

I  iev  dete  gdeverd. 

I  Hartog  (with  him  Ferria),  for  the  appellants :  The  Placaat  of 

4th  October,  1540,  was  no  longer  in  force  in  Holland  in  the  I7tli 
centmy,  and  is  not  in  force  here.  The  following  authorities  say 
it  was  obsolete:  van  Lecuwens  Ci/nivieviarUwy  2,  8,  11 ;  Censara 
Forensia,  2,  10,   18;  Gi-oenewegen,  Note   to  Crrotiiuf,  3,  46,  7; 
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de  Legiims  AbrogiUis,  p.  638;  Voet,  (id  PandecUts,  3,  1,  6,  and 
44,  3,  7 ;  van  Alphen's  Papegay,  pt  1,  p.  79 ;  van  der  linden's 
histUutea,  1,  18,  8;  Note  to  Pothier's  Ohligatuyiia,  par.  706; 
Eersteman's  Woordenboek,  sub  voce  Praeacriptie,  p.  366.  van 
der  Eeessel  expresses  a  doubt  on  the  question,  and  the  following 
authorities  are  in  favour  of  the  Placaat's  being  still  in  force  : 
Grotius,  Introduction,  3,  46,  3,  7;  Merula,  Manier  van  Pro- 
cedeeren,  4, 108,  2,  see.  2 ;  Drew  v.  Wdfa  Execvtars,  Buch.  1868, 
p.  119 ;  Rabie  v.  Weebe,  1879, 0.F.S.  70 ;  mn  Diggden  v.  Wepener, 
1  Off.  Rep.  31 ;  Little  v.  Rothmann,  2  Off.  Rep.  197.  Secondly, 
the  magistrate  should  have  heard  the  evidence. 

Roofif  for  the  respondent:  It  is  clear  that  many  writers  of 
authority  hold  that  the  Placaat  was  in  force  in  Holland,  and 
South  African  courts  have  followed  that  view.  In  addition  to 
the  cases  quoted,  see  Bier  v.  Hanegan  and  Jonas  (3  CLJ.  325). 

Wessels,  J.:  In  this  case  the  plaintiffs,  Loteryman  &  Co., 
sued  the  defendant  Cowie  in  the  court  below  on  an  account  of 
£4, 166.  6d.,  which  from  the  account  appears  to  be  for  two  suits 
of  clothes  and  one  dozen  paper  collars.  The  defence  set  up  by 
the  defendant  was  that  the  debt  is  prescribed  in  accordance  with 
the  16th  section  of  the  Placaat  of  Charles  V  of  1540.  The  magis- 
trate found  in  favour  of  the  defendant,  holding  that  the  Placaat 
of  1540  was  in  force  here,  and  also  holding  that  the  suits  and 
paper  collars  fell  within  the  section  of  the  Placaat.  This  decision 
of  .the  magistrate  has  been  appealed  against,  and  we  have  heard  a 
very  exhaustive  argument  on  behalf  of  the  appellants,  in  which 
all  the  authorities  bearing  upon  the  subject  have  been  cited.  It 
appears  that  certain  of  the  writers  on  the  Roman-Dutch  law  held 
that  this  Placaat  had  fallen  into  disuse  in  Holland,  while  others 
held  that  there  was  no  such  proof  of  its  having  fallen  into 
disuse.  I  find  there  is  another  commentator  on  Grotius,  who  is 
not  generally  quoted  because  his  works  are  not  printed ;  that  is 
Professor  van  Scheltinga,  who  was  professor  at  Leyden  during  the 
middle  of  the  18th  century,  and  he  holds  the  same  view  as  van 
der  Eeessel — that  there  is  no  proof  whatever  that  the  Pl^hcaat  has 
fallen  into  disuse.  But  whatever  may  have  been  the  law  of 
Holland  at  that  time,  there  is  no  definite  decision  in  the  18th 
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century  to  the  effect  that  the  Placaat  of  Charles  V  had  fallen  into 
disuse ;  nor  is  there  any  earlier  decision  of  the  courts  of  Holland 
that  such  was  the  case.  We  have  only,  therefore,  the  opinion  of 
some  commentators  on  the  one  side  and  of  other  commentators  on 
the  other  side.  But  as  this  Placaat  was  a  statute,  and  as  that 
statute  had  not  been  repealed,  and  as  there  is  no  proof  of  any 
custom  in  Holland  that  the  statute  had  come  to  be  regarded  as 
being  in  disuse,  the  better  opinion  appears  to  me  to  be  that  the 
statute  still  had  the  force  of  law,  and  that  there  was  nothing  to 
justify  the  opinion  that  it  actually  had  been  abrogated  by  disuse. 
That  being  so,  I  think  the  decisions  which  have  been  given  on 
those  lines  in  the  Cape  Colony,  in  the  Orange  Free  State,  and 
here,  embody  the  true  view  of  the  Roman-Dutch  law ;  and  inas- 
much as  it  has  been  decided  throughout  practically  the  whole  of 
South  Africa  that  the  Placaat  of  1540  is  still  of  force,  and  as  that 
was  the  view  maintained  by  the  late  High  Court,  I  do  not  think 
that  we  would  be  justified  in  interfering  with  the  view  of  the 
late  High  Court  upon  a  point  established  by  judicial  decisions  all 
throughout  South  Africa.  Under  those  circumstances  we  think 
that  the  statute  of  Cliarles  V  of  1540  is,  with  regard  to  merchan- 
dise bought  and  sold,  still  in  force. 

The  next  question  is  whether  it  applies  to  the  particular  case 
in  point  Mr.  HaHog  argues  that  the  magistrate  ought  not  to  have 
rejected  the  evidence  tendered  in  the  lower  court  to  show  that 
these  two  suits  and  these  paper  collars  really  constitute  a  whole- 
sale, and  not  a  retail,  transaction.  He  maintains  that  they  con- 
stituted a  wholesale,  and  not  a  retail,  transaction,  because 
Loteryman  &  Co.  are  a  company  dealing  in  wholesale  goods,  and 
that  Cowie  bought  from  them  for  the  purposes  of  resale.  It 
appears  to  me  it  does  not  matter  whether  it  is  a  wholesale  dealer, 
whether  it  is  a  retail  dealer,  or  whether  it  is  a  private  individual 
who  sells.  If  the  sale  consists  of  goederen  ter  dete  gdeverd,  that 
is  to  say,  of  goods  sold  in  small  quantities,  and  of  such  a  nature 
that  they  are  consumed  or  become  deterioi-ated  by  use,  then  such 
a  sale  falls  within  the  section  of  the  Placaat.  Now  from  the 
account  it  was  perfectly  manifest  to  the  magistrate  that  what  he 
had  to  deal  with  was  the  sale  of  two  suits  of  clothes  and  some 
paper  collars,  and  he  was  perfectly  entitled  to  come  to  the  con- 
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elusion  that  a  sale  of  two  suits  of  clothes  and  some  paper  oollara 
can  never  be  interpreted  to  mean  a  wholesale  transaction ;  it  is  a 
retail  transaction  with  regard  to  goods  whidi  are  deteriorated  by 
use.  If  it  had  been  a  sale  of  diamonds  or  gold  ornaments  or 
other  tilings  which  are  not  ooqsumed  by  use,  then  perhaps  the 
opinion  might  have  been  different  But  when  we  have  to  deal 
with  two  suits  of  dotiies  it  does  not  matter  whether  the  person 
who  sold  was  a  wholesale  dealer  with  a  wholesale  licence,  and 
whether  it  was  sold  to  the  retail  dealer  for  the  purpose  of  resale 
or  for  the  purpose  of  consumption.  As  I  have  put  it  during  the 
argument,  supposing  instead  of  suits  and  collars  it  were  a  case  of 
a  sale  of  cheese,  it  would  be  monstrous  to  say  that  if  a  retail 
dealer  went  to  a  wholesale  dealer  and  got  from  him  a  single 
cheese,  and  ate  that  cheese,  prescription  would  apply,  but  if  he  did 
not  eat  that  cheese,  and  sold  it  to  somebody  else  to  eat,  prescripUou 
would  not  apply. 

Therefore,  in  these  circumstances  I  am  of  opinion  that  the 
Placaat  is  still  of  force  in  this  country,  and  that  it  applies  to  the 
case  in  point,  namely,  to  the  two  suits  of  clothes  and  the  paper 
collars.    Accordingly  the  appeal  must  be  dismissed  with  costs. 

Mason,  J. :  I  concur  in  thinking  that  the  Placaat  is  still  in 
force,  or  at  any  rate  Uiat  this  Cowct  is  bound  to  adopt  the  view 
that  it  has  not  been  replied.  With  reference  to  this  country, 
there  is  a  uniform  course  of  decisions  that  that  statute  is  still  in 
force.  Those  decisions  have  been  adopted  also  in  this  Court, 
and  it  appears  to  me  it  would  be  going  beyond  the  province  of 
this  Court  now  to  hold  that  the  Placaat  had  been  repealed  by 
disuse,  when  the  Placaat  has  been  adopted  in  South  Africa  for  a 
period  of  some  forty  years. 

CuRLEWis,  J. :  I  concur. 

Appellants'  Attorney:  M.  LicIUenstein ;  Ilespondent's  Attor- 
neys :  Pienaar  cfc  Niemeyer, 
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1904.    AuffuM  11.    Inn£s,  C.J.,  «nd  Weshelk  and  Hason»  J  J. 

PrwUioe, — DetxU  Office, — JietjuUttUiim  (ujaiiutt  title, — Jiiyhi  in  penonam, 
—ProdanuUioft.  ^o.  10  of  I90if  mc.  3. 

A  notarial  contraet  conferring  only  rights  in  permynam  cannot  be  regis- 
tered  in  the  Deeds  Office  against  the  title  of  the  land  to  which  it 
may  refer,  even  with  the  owner's  consent 

Sec.  3  (i)  of  Proclamation  No.  10  of  1902  does  not  empower  the  Court 
to  aathorise  the  Registrar  of  Deeds  to  register  against  the  title  of 
property  a  notarial  contract  which  could  not  be  so  registered  under 
the  common  law. 

A  contract  by  which  an  owner  undertakes,  in  the  event  of  his  farm 
being  proclaimed  in  the  future  and  a  mynpacht  being  granted  to 
him  under  the  Gold  Law,  to  transfer  half  of  tlie  mynpacht  together 
with  the  freehold  of  the  ground  on  which  such  half  is  situated, 
confers  only  a  right  in  penonam  upon  the  grantee. 

Appeal  from  a  deciaion  of  Solomon,  J.,  in  Chambers,  where 
the  petitioner  had  made  application  for  an  order  authorising  and 
eompelling  the  Begistrar  of  Deeds  to  register  a  certain  notarial 
contract  against  the  title  deeds  of  the  farm  EromdraaL 

The  contract  in  question  was  entered  into  in  July,  1895,  by 
the  applicant  with  the  owner  of  the  said  farm,  and  the  petition 
set  forth  that  in  terms  thereof  Hollins  purchased  from  the  owner 
Steyn  one-half  of  any  mynpacht  to  which  the  latter  was  or  might 
be  entitled  in  acoordanoe  with  law  in  respect  of  such  farm, 
together  with  the  freehold  of  the  ground  on  which  such  half 
mynpacht  should  be  situated,  for  the  sum  of  £6000.  The  owner 
of  Kromdraai  consented  to  the  registration  of  this  oontract 
against  the  title  of  the  property,  but  the  Registrar  refused  to 
register  it 

The  learned  judge  in  Chambers  held  that  the  contract  con- 
ferred only  rights  in  personam,  that  neither  under  the  common 
law  nor  under  the  provisions  of  sec  3  of  Proclamation  No.  10  of 
1902  could  such  rights  be  registered  against  title  in  the  Deeds 
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Office  whether  the  owner  of  the  property  in  question  consented 
or  not,  and  he  accordingly  refused  the  application  with  costs. 
Against  this  judgment  the  applicant  now  appealed. 

Esaden  (with  him  J.  de  ViUiera),  for  the  appellant:  This 
contract  has  been  registered  in  the  Diverae  Akten  under  sub-sec. 
(e)  of  sec.  3  of  Proclamation  No.  10  of  1902.  The  contract  is  an 
encumb^^ance,  and  being  contained  in  a  duly  registered  deed,  it 
can  be  registered  against  the  title  of  the  farm  under  sub-sec.  (i); 
see  also  the  language  of  sub-sec  (j). 

J.  de  ViUiers,  on  the  same  side :  The  owner  of  the  &rm  con- 
sents to  r^stration  against  title,  and  has  given  the  applicant  a 
right  against  all  the  world — a  real  right ;  and  registration  against 
title  will  be  notice  to  the  world.  Real  and  personal  rights  do 
not  differ  in  their  nature,  but  in  their  compass.  A  real  right  is 
constituted  by  pure  consent,  and  the  intention  of  the  parties  is 
the  test.  If  the  owner's  intention  is  that  the  right  shall  pre- 
vail against  the  world,  then  it  is  real  and  not  personal.  See 
Austins  Jurisprudence,  vol.  2,  p.  32 ;  van  der Linden's  Inditutea, 
1,  6, 1 ;  HoU.  Cons.  3,  360 ;  Ex  parU  fiamnav  Broe.  (2  Off  Rep 
1) ;  Joluinnethibrg  Waterworks  and  Exploratwn  Co.  v.  Registrar 
of  Deeds  (4  Off.  Rep.  101). 

Barber  (with  him  Bums-Begg)  for  the  respondent,  was  not 
called  upon. 

Innes,  C. J. :  The  application  is  for  the  registration  of  a  certain 
notarial  contract  against  the  farm  Kromdraai,  in  the  district  of 
Potchefstroom.  The  parties  when  they  entered  into  the  contract 
contemplated  that  it  should  be  registered,  and  tlie  owner  of  the 
farm  is  willing  that  that  should  be  done.  Not  that  the  consent 
of  the  owner  makes  very  much  difference ;  because  if  the  contract 
were  registrable,  and  needed  registration  in  order  to  perfect  it, 
then  the  owner  could  be  compelled  to  give  his  consent.  H,  on 
the  other  hand,  the  contract  were  not  registrable,  then  clearly  the 
consent  of  the  owner  could  not  make  it  so.  The  Registrar  of 
Deeds  objected  to  register  the  contract,  and  the  learned  judge 
upheld  his  objection,  though  upon  different  grounds.    The  Regis- 
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irar   considered   there   was  an  eifective  transfer  of  the  land. 
The  learned  judge  did  not  agree  with  him ;  bat  he  held  that  the 
contract  conferred  merely  a  jus  in  penomw/m  upon  HoUins,  and 
on  that  ground  he  refused  to  order  its  registration. 

Two  points  arise.  First,  what  is  the  legal  effect  of  this 
contract;  and,  second,  bearing  that  in  mind,  is  it  one  which  under 
oar  law  and  practice  can  be  registered  in  the  Deeds  Office  against 
the  land  to  which  it  refers?  As  to  the  first  point,  I  entirely 
agree  with  the  learned  judge  who  dealt  with  the  matter  in 
Chambers.  The  document  confers  upon  HoUins  merely  a  personal 
right,  dkjus  in  personam  contingent  upon  the  farm  being  pro- 
claimed under  the  Gold  Law.  If  no  proclamation  should  take 
place  UoUins  will  have  paid  his  £6000  for  nothing.  Even  if  the 
farm  be  proclaimed  he  will  merely  be  able  to  sue  the  owner  to 
carry  out  his  bargain.  In  no  sense  can  it  be  considered  that  a 
portion  .of  the  dominium  has  been  sold  to  HoUins ;  a  personal 
right  has  been  given  to  him,  contingent  upon  the  happening  of  an 
event  which  may  never  happen.  Tliat  being  the  legal  aspect  of 
the  contract,  the  second  question  arises.  Can  the  document  which 
embodies  it  be  registered  ? 

That  question  must  be  considered  from  two  standpoints: 
iiiMt,  can  it  be  registered  under  the  common  law  ?  I  am  clearly 
of  opinion  that  it  cannot.  Whether  it  is  desirable  that  agreements 
of  this  nature  should  be  registered  against  the  title  deeds  of  the 
land  to  which  they  relate  is  another  matter.  But  if  we  look  to 
the  history  of  the  Deeds  Office  as  it  exists  in  this  country — a 
history  which  has  been  traced  more  than  once  in  the  decisions  of 
tliis  Court,  and  which  was  very  clearly  summarised  by  Wessels,  J., 
\  in  his  judgment  in  Houtpoort  Syndiavte  v.  Jacobs  {suprdy  p.  105) 

—if  we  regard  the  origin  of  registration  in  Holland  and  its  sub- 
sequent adoption  at  the  Cape,  and  still  later  its  adoption  here,  we 
must  be  convinced  that  the  Land  Register  was  only  used  to  record 
feal  rights.  The  transfer  of  land,  burdens  upon  th6  land,  mort- 
gage bonds,  encumbrances — that  i8,jivra  in  re  constituted  against 
the  land,  such  as  servitudes  and  portions  of  the  domivittm  parted 
/  with — such  transactions  were  entered   in    the'  Land   Register, 

but  no  others.    That  clearly  was  the  case  in  Holland  and  at 
the  Cape  also,  and  the  same  rule  appeai-H  to  have  gi-evailed  in  the 
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Tiunavaal;  because  the  learned  jud^e  Hays,  and  I  take  it  it  was 
admitted,  that  registration  of  a  deed  of  this  kind  against  the  land 
had  never  been  known  in  this  country.  That  being  ho,  it  is  clear 
that  having  regard  to  the  coniuiou  law  alone  we  cannot  order  the 
registration  of  this  deed  against  the  property. 

The  Couii  should  be  very  careful  in  dealing  with  the  Registry 
of  Deeds.  It  lias  grown  up  upon  a  basis  well  understood  by  the 
people,  and  especially  by  those  who  have  to  deal  with  it ;  even 
though  we  may  think  that  it  would  be  desirable  to  extend 
the  use  of  the  Registry  of  Deeds  in  certain  respects  in  view 
of  the  changed  conditions  of  modem  times,  I  think  that  any 
such  extension  would  be  best  effected  by  the  legislature,  after 
full  inquiry  and  with  due  safeguards.  There  is  a  passage  in  the 
judgment  of  my  brother  Wes.sel.s  in  Hmitpoort  Syndiaite  v. 
JacobH  which  I  omitted  to  quote  at  an  earlier  stage  of  iny 
remarks,  but  which  I  may  now  read.  After  referring  to  the 
system  of  registration  in  Holland  and  at  the  Cape,  the  judgment 
continues  as  follows :  '*  The  same  system  in  vogue  at  the  Cape 
was  imported  into  the  Transvaal  by  the  emigrant  Boers.  We 
have  seen  from  Mr.  Minnaar,  the  Registrar  of  Deeds  during  the 
late  regime,  that  there  is  here  in  this  colony  a  Land  Register 
upon  which  all  transfers  of  property  are  registered^  and  upon 
which  all  servitudes,  bonds,  and  other  burdens  are  noted.  Tliia 
is  in  accordance  with  the  general  practice  of  South  Africa^" 
That  statement  is  accurate,  and  the  entries  in  the  Land  Register 
have  always  been  confined  to  real  burdens  on  the  property,  and 
not  to  personal  contracts  which  indirectly  refer  to  it 

It  only  remains  to  consider  whether  any  change  was  made  in 
.  the  common  law  by  Proclamation  No.  10  of  1902.  Reading  sec.  3, 
I  come  to  the  conclusion  that  it  was  not  intended  by  the  legis- 
lature to  make  any  change.  The  legislature  was  endeavouring  to 
enumerate  in  the  various  sub-sections  of  that  section  what  trans- 
actions, according  to  the  common  law  and  practice  of  Soufh 
Africa,  and  of  the  Transvaal  in  particular,  were  capable  of  being 
noted  in  the  Deeds  Office.  But  though  that  is  one's  view  of  the 
general  intention  of  the  legislature,  if  the.  correct  reading  of  any 
one  of  the  sub-sections  were  to  authorise  this  registration,  then 
the  Couct  would  be  bound  to  give  effect  to  that  reading.     But  I 
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^  not  find  that  that  is  the  case.    We  were  referred  to  snb-secs. 
(^)  and  {%).    Sab-aec  (e)  gives  power  to  register  "  antenuptial 
^ntxacts,  notarial  bonds,  and  other  notarial  deeds  having  refer- 
^^  to  persons  or  property  within  this  colony."    I  think  that  by 
''notarial  deeds  "  was  meant  only  the  notarial  deeds  which  under 
Ae  ordinary  practice  ot  the  coiony  are  registrable ;  for  instance, 
deeds  of  donation  and  deeds  concerning  a  change  of  name,  which 
would  refer  to  persons  only,  and  not  to  property.    It  may  well 
be  that  such  deeds  would  be  registrable,  but  this  sub-sec.  {e)  was 
never  intended  to  make  any  contract  which  indirectly  refers 
to  land  registrable  in  the  Deeds  Office,  whether  the  owner  con- 
sented or  not    If  the  Court  were  to  sanction  the  registration  of 
such  a  deed,  purchasers  would  never  know  where  they  were,  or  in 
respect  of  what  transactions  they  were  called  upon  to  consult  the 
Deeds  Office. 

With  regard  to  sub-sec  (i),  I  cannot  see  that  that  affiscts  this 
case  either.  Sub-sec  (i)  requires  the  Registrar  to  register  against 
any  property  registered  in  the  Deeds  Office  "  any  lease,  servitude 
or  encumbrance  contained  in  a  deed  of  transfer  or  other  duly 
registered  deed  or  authorised  by  order  of  Court."  "  Encumbrance  ** 
means  a  real  burden  on  the  land,  a  portion  of  the  dominium 
parted  with  by  the  owner.  It  does  not  mean  any  reference  to 
the  land  in  a  contract,  giving  a  mere  action  in  personara  to  the 
contracting  party.  And  I  certainly  do  not  think  that  a  notarial 
deed,  which  is  not  under  the  ordinary  law  registrable,  becomes 
so  because  it  proceeds  via  the  Diverse  Akten.  The  mere  fact 
tliat  a  deed  has  once  been  registered  in  the  Diverse  Akten  does 
not  change  the  nature  of  the  rights  originally  conferred  by  that 
deed. 

Probably  it  might  be  well  if  the  legislature  did  extend  in 
some  direction  the  operation  of  the  Deeds  Office.  I  think,  having 
regard  to  the  conditions  of  this  country  and  the  importance 
which  option  rights  attain  here,  that  it  would  be  a  good  thing 
if  special  provision  were  to  be  made  for  the  registration  of  mere 
options,  which,  in  the  view  I  take  of  the  law,  cannot  be  registered 
St  present  There  may  be  other  rights  which  cannot  be  registered 
now,  but  which  might  advantageously  be  taken  notice  of  by  the 
Begistrar  of  Deeds.    But  such  changes  should  be  effected  by  the 
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legislature,  as  was  done  in  regard  to  prospecting  contracts.  It  is 
instructive  to  note  what  the  legislature  did  in  regard  to  that 
matter.  A  Commission  was  appointed,  and  Ordinance  No.  11  of 
1904  was  passed  as  a  result  of  the  investigations  of  a  committee 
of  experts ;  and  they  did  not  recommend  that  prospecting  con- 
tracts containing  rights  of  option  should  be  registered  directly 
against  the  title  deeds  of  the  land  affected.  A  special  register 
was  created  by  statute,  called  the  Register  of  Prospecting  Con- 
tracts, and  provision  was  made  that  registration  in  terms  of  that 
statute  and  under  the  safeguards  of  that  statute  should  be  notice 
to  all  parties,  and  therefore  should  have  the  same  effect  as  regis- 
tration against  the  title  deeds  of  the  property.  If  the  argument 
of  Mr.  EsaeUn  was  correct,  there  would  have  been  no  necessity 
for  that  Ordinance  at  all.  Under  all  the  circumstances  I  am  of 
opinion  that  the  learned  judge  in  Chambers  was  right,  and  that 
the  appeal  should  be  dismissed  with  costs. 

Wessels,  J. :  I  fully  concur.  I  may  add  that  I  cannot  under- 
stand how  either  by  the  common  law  or  by  the  Proclamation  one 
can  have  registration  of  a  right,  the  birth  of  which  is  dependent 
upon  a  contingency. 

Mason,  J. :  I  concur,  and  I  also  concur  in  the  expvession  of 
opinion  by  the  Chief  Justice  that  it  is  desirable  to  consider  the 
question  whether  the  Deeds  OfHce  provisions  with  reference 
to  registration  might  not  be  extended  beyond  the  existing 
provisions. 

Appellant's  Attorneys  :  Lunnon  &  Nixon  ;  Respondent's 
Attorney :  J.  H.  L.  Findlay, 
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1904.    AtcgvM  11.    Innes,  C.J.,  and  Wesseus  and  Mason,  J. J. 

fffuhand  and  toi/e, — Divorce. — Diviiion  of  joint  property. — AppoirU- 
merU  of  tiquidaiore, — Powern, 

In  the  event  of  a  marriage  in  community  being  terminated  by  a  decree 
of  divorce,  and  the  spouses  failing  to  agree  as  to  a  division,  the 
Court  may  appoint  curators  or  liquidators  to  divide  the  property. 

Where  such  liquidators  had  been  appointed,  and  there  was  a  dispute  as 
to  their  powers,  the  Court  ordered  them  to  carry  out  their  duties 
{a)  by  taking  possession  of  the  assets,  collecting  the  debts  due  to 
the  estate,  and  determining  and  discharging  the  liafallities ;  (6)  by 
demanding  from  the  former  spouses  an  account  of  all  assets  taken 
possession  of  or  dealt  with  by  them  since  the  decree  of  divorce,  and 
delivery  of  any  assets  still  in  their  hands ;  (c)  by  dividing  the  assets 
so  collected  or  by  selling  the  same  and  dividing  the  proceeds. 

The  Court  also  gave  the  liquidators  leave  to  apply  for  directions  in  case 
of  any  special  difficulty ;  interdicted  both  spouses  frc»n  in  any  way 
dealing  with  the  assets  without  permission  of  the  liquidators ;  and 
directed  the  latter  to  pay  each  of  the  spouses  such  sum  for  main- 
tenance as  under  the  circumstances  they  should  deem  fit,  and  to 
report  to  the  Court  when  the  estate  had  been  finally  divided. 

On  the  12th  March,  1904,  the  Court  granted  a  decree  of  divorce 
in  an  action  instituted  by  the  applicant  against  the  respondent, 
and  made  an  order  for  the  delivery  to  applicant  by  the  respondent 
of  her  half  of  the  common  property. 

On  the  8th  April  the  applicant  applied  to  the  Court  for  the 
appointment  of  an  official  liquidator  for  the  purpose  of  effecting 
an  equitable  division  of  the  joint  estate  in  terms  of  the  order  of 
court.  The  respondent  consented  tq  this  application  and  nomi- 
nated an  additional  liquidator,  and  the  Court  thereupon  appointed 
Messrs.  A.  C.  Bomyn  and  A.  Vincent  liquidators  "to  liquidate 
the  joint  estate  of  the  applicant  and  the  respondent  and  to  effect 
a  division  of  the  said  joint  estate,  and  to  pay  out  to  each  party 
the  share  due  to  him  or  her." 

On  the  127 th  May  the  liquidators  filed  a  petition  in*  which 
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they  stated  that  owing  to  the  largely  speculative  nature  oi  the 
business  carried  on  by  the  respondent  they  found  great  difficulty 
in  determining  the  assets  and  liabilities  of  the  joint  estate ;  that 
by  their  appointment  they  had  not  received  any  special  powers 
to  compel  the  persons  concerned  in  such  dealings  and  transaetioos 
to  furnish  them  with  full  information  and  particulars  thereof ; 
that  the  respondent  had  supplied  them  with  a  statement  alleged 
to  contain  a  correct  enumeration  of  all  his  assets  and  liabilities, 
but  the  applicant  disputed  the  correctness  thereof,  and  it  was 
impossible  for  the  liquidators  to  arrive  at  .a  proper  ocmdosion 
unless  they  were  invested  with  full  powers  to  compel  all  interested 
parties  to  furnish  them  with  complete  details  of  the  various 
transactions  referred  to  in  the  said  statement.  They  asked  that 
their  powers  should  be  extended  to  enable  them  to  call  upon  the 
parties  (a)  to  render  upon  oalh  a  statement  of  their  possessions, 
money,  and  interests  at  the  date  of  the  institution  of  the  acticHi 
as  well  as  of  their  spendings,  investments,  and  receipts  since  such 
date;  (b)  to  deposit  with  the  liquidators  all  moneys  already 
received  or  hereafter  to  be  received  belonging  to  the  common 
estate  since  the  date  of  the  divorce,  or  to  account  for  the 
same ;  and  (c)  to  take  the  evidence  upon  oath  of  any  necessary 
witnesses. 

This  application  came  before  Smith,  J.,  who  after  consideration 
delivered  the  following  judgment : — 

As  I  intimated  at  the  time  of  the  hearing  of  this  application,  I  am 
not  aware  of  any  law  which  gives  me  the  power  to  authorise  the  appli- 
cants to  take  evidence  upon  oath.  Mr.  Smut^  referi'ed  me  to  sec.  54 
of  the  Evidence  Proclamation,  1902,  but  that  does  not  appear  to  me 
to  be  in  point.  If  the  liquidators  have  power  to  hear  evidence, 
then  the  application  to  the  Court  is  unnecessary.  If  they  have  not^ 
then  the  section  does  not  empower  me  to  give  them  authority  to  do  so. 
This  disposes  of  paragraphs  (a)  and  (c)  of  the  application. 

With  regard  to  (6),  I  see  no  reason  to  order  the  parties  to  deposit 
with  the  liquidators  any  moneys  either  of  them  may  have  received  since 
the  date  of  the  judgment.  The  only  doubt  I  felt  was  whether,  owing 
to  the  form  of  the  order  of  the  Court  appointing  the  applicants,  they 
were  not  entitled  tg  an  order  directing  the  parties  to  the  action  to  account 
for  their  dealings  with  the  joint  estate  since  the  date  of  the  judgment. 
It  seems  to  me  to  be  clear  that  to  enable  the  applicants  to  liquidate  the 
common  estate  the  parties  must  account  for  their  dealings  with  it  since 
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the  date  of  the  judgment ;  but  sufficient  tactB  are  not  diseloeed  in  thin 
application  to  show  that  the  interference  of  the  Court  is  at  jureeent 
neceaaary. 

The  papers  do  not  disclose  the  nature  of  the  assets  of  the  estate,  nor 
is  there  any  allegation  that  the  parties  refuse  to  render  such  an  account 
as  the  Court  is  now  asked  to  order  them  to  furnish.  All  that  is  dis- 
closed is  that  the  defendant  has  rendered  an  account  alleged  to  contain 
all  hia  assets  and  liabilities,  and  that  the  plaintiff  disputes  its  correct- 
ness. There  is  no  allegation  that  she  refuses  to  render  an  account  of 
her  dealings  (if  any)  with  the  common  estate.  It  appears  to  me  that 
if  she  disputes  the  correctncHS  of  the  defendant's  account  she  should  be 
prepared  to  show  the  liquidators  in  what  respect  it  is  incorrect,  and 
failing  this,  or  after  rectifying  the  account  if  they  think  she  has  shown 
it  to  be  incorrect,  they  could  prepare  a  scheme  of  division  based  upon 
this  account.  If  either  party  is  dissatisfied  with  the  division  it  woukl 
be  open  to  him  or  her  t6  come  to  the  Court  and  seek  to  hare  it  set  aside 
or  rectified. 

Under  these  circumstances  I  make  no  order  on  this  application. 
Notice  of  the  application  was  given  to  the  defendant  only,  but  so  far  as 
the  facts  are  diHclosed  there  does  not  appear  to  be  any  default  on  his 
part,  as  he  has  rendered  an  account,  and  he  is  entitled  to  his  costs. 
The  applicants  have  very  probably  a  difficult  task  before  them,  and  it 
might  ba  very  convenient  that  they  should  be  clothed  with  the  powers 
they  asked  for,  but  I  have  no  jurisdiction  to  confer  them. 

Under  the  circumstances  I  do  riot  see  my  way  to  ordering  the 
liquidators  personally  to  pay  the  costs,  and  consequently  the  costs  of 
both  parties  to  this  application  must  be  paid  out  of  the  estate. 

The  applicant  now  petitioned  the  Court  stating  that  the 
liquidators  in  con8e<iuence  of  the  above  judgment  conflidered  that 
they  had  no  authority  to  collect  the  outstanding  debts,  and  that 
they  required  the  consent  of  both  parties  for  all  acts  in  connec- 
tion with  the  liquidation  of  the  joint  estate.  Further,  that  the 
respondent  had  collected  the  rents  of  all  properties  belonging  to 
the  joint  estate  since  the  decree  of  divorce ;  that  he  had  refused 
to  account  for  and  to  pay  over  such  rents;  that  the  applicant  had 
no  means  of  subsistence,  had  received  as  yet  no  money  out  of  the 
joint  estate,  and  had  consequently  had  to  incur  debt  to  maintain 
herself;  that  the  rent  for  a  cottage  which  she  had  hired  was 
in  arrear,  and  she  was  now  being  refused  further  credit  for 
necessaries ;  that  the  respondent  had  refused  to  render  his  .books, 
vouchers,  and  banking  aecgonts  to  the  liquidators ;  that  various 
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claims  against  the  estate  (the  particulars  of  which  are  not 
material  to  this  report)  were  being  compromised  and  admitted 
by  the  respondent ;  that  applicant  considered  that  a  close  exami- 
nation of  all  the  business  transactions  of  the  respondent  was 
necessary  if  a  fair  division  of  the  joint  estate  was  to  be  arrived 
at ;  and  that,  if  the  liquidators  were  not  clothed  with  sufficient 
powers  to  enable  them  to  effect  a  just  and  fair  division  of  the 
joint  estate,  and  to  prevent  the  income  from  being  used  by  the 
respondent  for  his  sole  benefit,  the  applicant  desired  that  the 
lifiuidators  should  be  removed  from  tlieir  said  office. 

She  asked  an  order  (1)  calling  upon  the  respondent  to  pay 
over  to  the  liquidators  the  amounts  belonging  to  the  joint  estate 
and  received  by  him  since  the  decree  of  divorce,  or  to  account  for 
the  same ;  (2)  for  the  payment  to  the  applicant  of  the  sum  of  £30 
per  month  for  maintenance  pending  the  division,  such  sum  to  be 
paid  by  the  liquidators  out  of  the  moneys  to  be  received  by  them 
on  behalf  of  the  joint  estate ;  (3)  granting  to  the  liquidators  such 
powers  as  trustees  have  in  the  administration  of  insolvent  estates, 
or  such  powers  as  would  enable  them  to  effect  a  fair  division  of 
the  estate,  at  the  same  time  restraining  the  respondent  from 
interfering  with  the  administration  thereof,  or,  failing  that,  to 
remove  the  liquidators  from  their  office;  (4)  calling  upon  the 
respondent  to  produce  all  his  business  and  banking  books,  ac- 
counts, &c.,  to  the  liquidators. 

To  this  petition  affidavits  were  filed  controverting  the  allega- 
tions contained  therein,-  and  especially  the  allegations  that  the 
respondent  had  refused  to  account  for  moneys  received  by  him  or 
to  produce  his  books  to  the  liquidators.  Affidavits  were  also  filed 
by  the  liquidators,  stating  that  they  considered  that  they  had  no 
power  to  collect  outstanding  debts  of  the  estate.  They  had,  how- 
ever, held  a  sale  of  all  immovable  assets  of  the  estate. 

The  application  first  came  before  a  judge  in  Chambers,  who 
directed  that  the  liquidators  should  be  joined  as  parties,  and 
referred  the  matter  to  the  full  Court. 

flfi  Wet  (with  him  Rooa),  for  the  applicant :  The  applicant  does 
not  impugn  the  bona  fides  of  the  liquidators,  and  is  not  anxious 
to  have  them  removed.     Owing  to  the  mistaken  view  which  they 
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have  taken  of  their  powers  it  was  necessary  for  the  applicant  to 
eome  to  the  Court 

[Innes,  C.J.,  referred  to  the  case  of  van  der  Weeihuizen  v. 
van  der  Weafhuizen  (4  C.T.R  389).5 

GregoTowdd  (with  him  Esfielen),  for  the  respondent:  The 
respondent  has  complied  with  everything  that  was  demanded 
from  him  by  the  liquidators,  and  they  are  quite  satisfied.  The 
appointment  of  the  liquidators  does  not  affect  the  right  of  the 
parties  to  deal  with  the  property.  They  were  only  appointed  to 
liquidate  the  estate,  and  not  as  managers  or  arbitratora 

SmiUs,  for  the  liquidators,  stated  that  they  were  anxious  that 
the  Court  should  define  their  powers. 

Innes,  CJ^.:  The  law  governing  this  matter  seems  to  me 
perfectly  dear.  When  two  persons  are  married  in  community  of 
property  a  universal  partnership  in  all  goods  is  established 
between  thenL  When  a  court  of  competent  jurisdiction  grants  a 
decree  of  divorce  that  partnership  ceases.  The  question  then 
arises,  Who  is  to  administer  what  was  originally  the  joint  property, 
in  respect  of  which  both  spouses  continue  to  have  rights  ?  As  a 
general  rule  there  is  no  practical  difficulty,  because  the  parties 
agree  upon  a  division  of  the  estate,  and  generally  the  husband 
remains  in  possession  pending  such  division.  But  where  they  do 
not  agree  the  duty  devolves  upon  the  Court  to  divide  the  estate, 
and  the  Court  has  power  to  appoint  some  person  to  effect  the 
division  on  its  behalf.  Under  the  general  powers  which  the 
Court  has  to  appoint  curators  it  may  nominate  and  empower 
some  one  (whether  he  is  called  liquidator,  receiver,  or  curator — 
perhaps  curator  is  the  better  word)  to  collect,  realise,  and  divide 
the  estate.  And  that  that  has  been  the  practice  in  South  African 
courts  is  clear.  The  matter  was  discussed  at  the  Cape  in  van 
der  Wedhwizen'a  case,  aiid  I  am  informed  it  was  the  practice  of 
the  late  High  Court  to  make  orders  of  that  nature.  That  was 
the  course  followed  when  Wessela,  J.,  gave  the  order  appointing 
these  liquidator^.  Unfortunately  the  position  does  not  seem  to 
have  been  realised  either  by  the  parties  or  by  the  liquidators 
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themselvea    Hence  the  present  trouble,  which  has  led  the  parties 
to  approach  the  Court. 

I  do  not  think  it  would  be  convenient  to  make  an  order  in  tbe 
form  in  which  the  applicantVpetition  has  been  couched,  but  ui^der 
the  prayer  for  general  relief  and  to  ensure  that  steps  should  be 
taken  as  soon  as  possibl^  to  wind  up  and  divide  this  estate,  we 
propose  to  mak^  a  special  order,  which  I  shall  read.  The  Court 
will  order :  ''  That  the  liquidators  be  directed  to  carry  out  the 
duties  imposed  on  them  by  the  order  of  court  of  the  8th  April, 
1904,  (a)  by  taking  possession  of  all  assets  formerly  belonging 
to  the  joint  estate,  by  collecting  all  debts,  moneys,  or  incomes 
due  to  the  estate,  and  by  determining  and  discharging  the  lia- 
bilities  thereof;  (b)  by  demanding  from  the  former  spouses  a 
true  and  correct  account  of  any  portion  of  the  said  assets  taken 
possession  of  or  dealt  with  by  either  spouse  since  the  date  of  the 
decree  of  divorce,  and  payment  over  or  delivery  of  any  balance 
or  assets  still  in  his  or  her  hands ;  (c)  by  dividing  the  said  assets 
equally  between  the  two  spouses,  or  selling  them  and  dividing  the 
proceeds  where  a  division  cannot  conveniently  or  advantageously 
be  effected.  The  liquidators  to  have  liberty  to  apply  to  the  Coiurt 
for  special  directions  in  case  they  are  not  satisfied  with  the  infor- 
mation supplied  by  either  of  such  spouses  as  to  the  assets,  or  in 
case  of  any  special  difficulty  arising.  Both  the  former  spouses  to  be 
interdicted  from  dealing  in  any  way  with  the  said  assets,  save  with 
the  permission  of  both  liquidatora  The  liquidators  out  of  the 
proceeds  in  their  hands  to  pay  to  each  of  the  former  spouses  such 
amount  of  maintenance  a^  under  the  circumstances  they  shall 
deem  lit  The  liquidators  to  submit  a  report  to  the  Court  when 
the  estate  has  been  subdivided,  bringing  to  the  notice  of  the 
Court  any  conduct  on  the  part  of  either  of  the  parties  which  may 
call  for  inquiry.  The  costs  of  this  motion  to  stand  over  pending 
the  liquidators'  report" 

Of  course  this  order  does  not  prevent  the  two  spouses  coming 
together  and  agreeing  upon  an  amicable  division.  If  they  agree 
upon  an  amicable  division  (as  I  hope  they  may),  then  the 
liquidators  can  report  to  the  Court  and  caiTy  out  that  division. 
But  in  case  they  do  not  agree  upon  an  amicable  division  this 
order  is  to  be  strictly  followed. 
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WnSKJB  and  Mason,  J.J.,  ooncarred. 


Applicant's  Attorneys:  Beyers  A  Oaethuiseii ;  Respondent's 
Attorneys:  Rooth  &  WesaeU;  Attorney  for  the  liquidators: 
J.Seaer. 
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1904.    August  11.    Innbb,  C.J.,  and  Websels  and  Mason,  J.J. 

Practice. — In/ormd  pauperis  proceedifuja, — Sheriff^s/ees  arid  charges, — 
Bute  No.  SS.—  Volkaraadbeduit,  art  1209,  of  the  Zlti  July,  1889. 

The  88th  Rule  of  Courts  prohibiting  advocates,  sttomeyB,  and  other 
officers  of  the  court  from  charging  fees  to  pauper  suitors,  does  not 
applj  to  the  Sheriff  or  his  deputies. 

Price  ▼.  DejfnUy'Sherifofihe  Witwatersrwnd  ([1903]  T.H.  464)  approved. 

Yolksraadbesluit,  art  1209,  of  the  31st  July,  1889,  recommending 
that  the  Oovemment  should  pay  the  SherifTs  out  of  pocket  ex- 
penses in  pauper  suits,  is  merely  a  fiscal  administrative  direction, 
and  was  not  intended  to  have  the  effect  of  a  general  law  giving 
deputy-sheriffs  a  right  to  claim  their  expenses  from  the  Oovemment. 
It  is  therefore  not  hinding  upon  the  present  Oovemment. 

The  service  of  process  of  the  Court  is  by  law  directed  to  be  made  by 
the  Sheriff  or  his  deputies,  for  whom  he  is  responsible ;  leave  re- 
fused to  a  pauper  suitor  to  serve  orders  of  court  himself. 

The  applicant  had  obtained  a  rule  nisi  in  connection  with 
certain  divorce  proceedings  in  formd  pauperis.  The  rule  was 
personally  served,  and  was  made  absolute.  For  such  service  the 
deputy-sheriff  rendered  an  account  which  included  items  for 
travelling  expenses  and'  a  fee  for  service.  Subsequently  the 
applicant  obtained  abother  rule  nisi  in  and  about  the  same 
pauper  proceedings.  The  Sheriff  refused  to  serve  this  rule  unless 
the  applicant  undertook  to  pay  his  deputy's  out  of  pocket 
expenses  in  connection  with  the  first  service.    The  applicant, 
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being  unable  to  do  so,  applied  to  the  Colonial  Treasurer  for 
payment.      The  Treasury  refused. 

Application  was  now  made  for  (a)  an  order  compelling  the 
Sheriff  to  serve  the  rule  nisi  without  payment;  or  in  the  alter- 
native (&)  directions  as  to  the  service  of  the  rule  and  of  further 
process  in  such  cases ;  or  {c)  leave  to  the  applicant  to  serve  the 
rule  in  person. 

Macfadyen,  for  the  applicant :  By  statute  the  duty  is  imposed 
on  the  Sheriff  to  serve  all  processes  of  the  Court ;  see  sec.  4  of 
Proclamation  No.  17  of  1902.  By  Rule  No.  88  officers  of  the 
court  are  required  to  give  their  services  gratuitously.  In  Prke 
V.  Deputy-Sheriff  of  tlie  Witwatergra^id  ([1903]  T.H.  464)  it  was, 
however,  held  that  the  Sheriff  was  not  an  officer  of  court  within 
the  meaning  of  that  rule.  It  is  an  old-established  practice  in  the 
Transvaal  that  the  pauper  suitor  sliould  be  free  from  the  expenses 
of  the  suit;  see  sec  156  of  the  Orondwet  of  1858;  sec.  98  of 
Ordinance  No.  5  of  1864;  Volksraadbesluit,  art  172,  of  the  9th 
June,  1870 ;  sees.  56  and  57  of  Law  No.  11  of  1892.  The  law  has 
made  provision  for  the  payment  of  the  Sheriffs  out  of  pocket 
expenses  by  the  Qovemment ;  see  Volksraadbesluit,  art  1209,  of 
the  31st  July,  1889,  published  in  the  Minutes  of  the  Volksraad  in 
the  StaaUcowrant  This  Besluit  was  therefore  duly  promulgated 
(Blake  v.  Gddinan,  [1903]  T.S.  764),  and  was  uniformly  acted 
upon  before  the  war.  By  virtue  of  sec  42  of  Proclamation 
No.  14  of  1902  this  Besluit  is  still  in  force,  and  the  Sheriff  must 
therefore  look  to  the  Qovemment  and  not  to  the  applicant  for 
his  out  of  pocket  expenses. 

In  the  alternative  the  Court  ought  to  act  upon  the  principle 
iU  res  iruxgia  valeat  quain  pereat,  and  allow  the  applicant  to  serve 
the  process  personally. 

Matthews,  for  the  respondent :  The  Volksraadbesluit  of  1889 
was  merely  an  administrative  direction  to  the  late  Government 
It  contains  no  enacting  or  prohibitive  words,  and  is  not  binding 
on  the  present  Government.  In  effect  it  has  been  superseded  by 
Proclamation  No.  17  of  1902,  and  if  not  superseded  it  has  by 
implication  been  repealed  by  sec  1  of  that  Pixx^lamation.  Sec  4 
of  Proclamation  No.  17  of  1902  only  imposes  a  duty  on  the 
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Sheriff  as  between  him  and  the  Court.  The  Sheriff  has  no  objec- 
tion to  the  Court  ordering  service  by  the  applicant  himself.  The 
Sheriff  has  requested  his  deputies  not  to  charge  any  fees  in  jyro 
Deo  cases,  but  has  no  power  to  compel  them  to  forego  out  of  pocket 
expenses. 

I  UacfiMdyeUy  in  reply. 

j  Innes,  C. J. :  This  is  an  application  for  direction  to  the  Sheriff 

to  serve  a  certain  order  in  a  pro  Deo  case,  or  alternatively  for 
I         instructions  as  to  the  service'  of  the  order  and  of  the  further 
I         process  in  the  case.    The  application  is  primarily  based  upon  the 
I         terms  of  the  88th  Rule  of  Court :  "  No  fee  shall  be  taken  by  any 
advocate,  attorney,  or  officer  of  the   court  from  any  person 
!         admitted  to  proceed  as  a  pauper  for  anything  done  by  him  in  the 
\         conduct  of  the  cause ;  but  if  he  succeeds,  and  the  costs  be  iawarded 
to  be  paid  by  his  opponent,  then  the  advocate  and  attorney 
of  such  party  shall  be  entitled  to  all  such  fees  as  the  taxing 
I         officer  may  allow."    The  first  point  is  whether  that  rule  was 
I         intended  to  apply  to  the  Sheriff;  in  my  opinion  it  was  not. 
j         Without  stopping  to  define  exactly  who  might  in  the  widest 
sense  be  called  officers  of  the  court,  I  am  satisfied  that  when  this 
role  was  drafted  the  Sheriff  was  not  intended  to  be  included 
in  that  expression.    And  for  this  reason :  The  fees  of  the  Sheriff 
and  the  deputy-sheriffs  are  fixed  by  statute  (see  sees.  17  and  18  of 
Proclamation  No.  17  of  1902);  they  are  entitled  to  those  fees, 
and  no  Rule  of  Court  under  the  Administration  of  Justice 
Proclamation  could  affect  their  right  to  claim  them.    It  is  true 
that  by  sec  16  the  judges  of  this  Court  have  power  to  make 
special  rules  altering  the  tariff;  but  no  such  rule  in  regard  to 
pauper  cases  has  been  promulgated  under  Proclamation  No.  17  of 
1902.    And  I  do  not  think  that  iaiiy  direction  in  a  rule  framed 
I  under  the  Administration  of  Justice  Proclamation  could  ever 

have  the  effect  of  taking  away  the  statutory  right  of  the  deputy- 
sheriff  to  receive  the  fees  which  the  statute  awarda 

The  case  would  be  quite  simple  were  it  not  for  the  Besluit 
which  Mr.  MiUifadyev,,  in  the  course  of  his  very  thorough  and 
able  argument,  has  brought  to  the  notice  of  the  Court.  That 
Bedoit  was  not  quoted  to  the  High  Court  when  a  similar  case 
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was  before  it,  and  Mr.  Mitcfadyen  admits  that,  bat  for  the 
existence  of  the  Besloit,  he  would  not  have  argued  the  matter 
here.  The  point  is  whether  this  Besluit  has  the  effect  of  a 
general  law  giving  deputy-sheriffs  a  right  to  claim  their  expenses 
from  Government  when  ordered  to  serve  process  in  pro  Deo  cases. 
I  do  not  think  it  is  or  was  intended  to  be  a  Law  in  the  general 
sense.  It  deals  with  a  matter  of  administration.  Correspond- 
ence had  passed  between  the  Chief  Justice  and  the  Govern- 
ment, which  is  not  before  the  Court ;  but  it  was  before  the  Baad- 
and  the  Executive  Council.  In  the  course  of  the  correspondence 
the  Chief  Justice  recommended  that  the  Government  should 
defray  the  expenses  of  the  deputy-sheriff  in  pauper  cases.  The 
Executive  Council  thought  the  recommendation  fair,  and  asked 
the  Raad  to  adopt  it;  the  Raad  did  so — ^tliat  is,  the  Raad  re- 
commended that  the  Government  should  pay  these  fees.  That 
appears  to  me  a  matter  of  administration.  It  was  never  intended, 
judging  from  the  tei-ms  of  the  Resolution,  that  the  Sheriff  should 
have  a  right  to  sue  the  Government.  It  was  a  question  of 
fiscal  administration,  and  therefore  not  binding  upon  the  present 
C}overnment,  who  have  taken  no  steps  to  provide  funds  for  carrj-- 
ing  it  out.  That  being  so,  I  do  not  think  this  Besluit  carries  the 
matter  further  than  it  was  taken  by  the  decision  of  the  ELigh 
Court,  with  which  I  entirely  agree.  In  my  opinion  no  order 
should  be  made  on  the  first  prayer. 

Then  as  to  the  request  for  leave  to  the  applicant  to  serve  the 
notice  in  person,  I  do  not  think  we  can  grant  that  leava  The 
Sheriff's  Proclamation  directs  that  the  Sheriff  by  himself,  or  by 
his  deputies,  shall  serve  all  the  processes  of  the  Court,  and  more 
than  that,  that  he  shall  be  responsible  for  them.  We  cannot, 
therefore,  allow  an  irresponsible  person,  a  party  to  the  suit, 
to  serve  the  process  himself.  My  opinion  is  that  upon  this 
application  the  Court  should  make  no  order.  It  may  be  hard 
that  paupers  who  have  no  money,  and  who  have  been  freed  from 
liability  to  pay  the  fees  of  an  advocate  or  the  fees  of  Court, 
should  yet  have  to  defray  extraneous  fees.  But  in  many  in-, 
stances  they  have  to  do  that  apart  from  the  Besluit  and  the  rule 
under  consideration.  They  are  forced  to  pay  heavy  expenses  for 
advertising  their  orders  or  for  service  in  foreign  countries.    The 
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stTftDge  thing  is  that  so  many  paupers  who  oome  before  the  Court 
do  manage  somehow  to  find  the  fnoney  for  these  expenses. 
Under  all  the  circumstances  the  application  must  be  dismissed. 

Wessels,  J. :  I  look  upon  the  Volksraadbesluit  as  the  only 
thing  which  gave  Mr.  Macfadyen  any  locus  standi  at  alL  I  look 
upon  it  as  an  instruction  to  the  Qovemment  that  the  out  of 
pocket  expenses  of  the  Sheriff  should  be  paid  by  the  Qovemment, 
and  an  instruction  of  that  kind  from  the  Yolksraad  to  the  late 
Government  cannot  possibly  b^  construed  in  such  a  way  as  to  be 
binding  upon  this  Oovemment.  Therefore,  the  Yolksraad  Resolu- 
tion falling  away  as  being  a  mere  fiscal  matter,  there  is  nothing 
further  to  justify  us  in  saying  that  the  Qovemment  should  pay. 
If  the  Government  refuses  to  pay,  of  course  the  whole  application 
falls  away. 

Mason,  J. :  I  concur  in  thinking  that  the  applicant  would 

have  uo  right  to  apply  to  the  Court  except  under  the  Yolksraad 

Besolution,  and  personally  I  may  say  I  have  a  little  doubt  as  to 

the  exact  interpretation  to  be  placed  upon  that  Resolution.    If  it 

were  nothing  but  a  recommendation,  then,  of  course,  that  is  not  a 

ground  on  which  the  applicant  could  succeed  in  an  application  to 

compel  the  Qovemment  to  pay  the  deputy-sheriff;  but  I  feel 

Bomewhat  doubtful  myself  as  to  whether  it  was  not  intended  to 

inake  this  provision  part  of  the  law  of  administration  of  justice, 

such  as,  for  instance,  with  reference  to  the  payment  of  witnesses' 

expenses ;  and  if  this  were  a  Law  directing  the  Qovemment  to 

P^y  the  deputy-  sheriff 's  fees,  and  intended  to  be  a  part  of  the 

general  law  of  administration  of  justice,  I  think  it  would  be  bind- 

ing  on  the  present  Qovemment.     I  say  I  have  doubt  as  to  the 

coDsfcruction  of  the  document  before  us.    Upon  the  document 

^wlf,  which  has  been  produced  to  the  Court,  I  could  not  myself 

®<>me  to  the  conclusion  that  it  was  intended  to  be  a  general  Law 

^tn  reference  to  the  administration  of  justice ;  but  I  myself  have 

^'"'^  doubts,  having  regard  to  the  prior  Yolksraad  Resolution 

with  reference  to  pro  Deo  cases,  whether  the  minute  referred  to 

here,  containing  the  correspondence  with  the  Chief  Justice, 

ttiight  uot  throw  some  light  upon  the  matter.    Therefore,  not 
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being  quite  certain  as  to  the  real  interpretation  to  be  placed  upon 
the  Volksraad  Resolution,  I  have  expressed  my  doubts  as  to 
whether  the  applicant  might  not  possibly  have  some  right  to 
relief,  if  we  had  all  the  facts  before  u& 

Applicant's  Attorney:  C.  F,  Beyers-;  Respondent's  Attorney : 
J.  H.  L. 
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1904.    Aitguet  11, 12.    Innes,  C.J.,  and  Wessels  and  Mason,  J.J. 

Sher^. — Fees. — New  tmnff  ajier  issue  of  writ, 

A  writ  of  execution  was  placed  in  the  hands  of  a  deputy-sheriff,  who 
attached  goods  thereunder.  At  that  date  the  deputy-sheriff  was 
entitled  to  fees  as  prescribed  in  Law  No.  12  of  1899.  But  the 
Sheriff's  Proclamation  provided  that  the  judges  of  the  Supreme 
Court  might  repeal,  amend,  and  supplement  the  existing  tariff 
The  tariff  of  fees  fixed  by  Law  No.  12  of  1899  was  after  the  date 
of  attachment  repealed,  and  a  new  tariff  brought  into  operation. 
Thereafter  the  writ  was  withdravm,  and  the  deputy-sheriff  now 
claiined  3  per  cent,  on  the  amount  of  goods  attached,  this  being 
the  fee  fixed  by  the  new  tariff  on  the  withdrawal  of  a  writ  in  lieu 
of  the  one-half  per  cent  on  the  face  value  of  the  writ  allowed  by 
the  repealed  tariff.  Held,  that  at  the  time  of  the  repeal  of  the  old 
tariff  the  Sheriff  had  acquired  no  vested  right  to  the  fee  of  one- 
half  per  cent,  this  being  payable  only  on  the  happening  of  a  con- 
tingency which  might  never  occur,  and  that  he  was  therefore 
entitled  to  the  fee  fixed  by  the  new  tariff. 

Application  for  revision  of  taxation. 

On  the  18th  May,  1903,  the  applicant  took  out  a  writ  of 
execution  against  the  firm  of  Silverthorne  &  Brown  for  a  sum  of 
£15,015,  98.  Id.    In  execution  of  the  writ  the  respondent  attached 
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goods  to  the  full  amount  On  the  19th  May  the  estate  of 
Silverthome  &  Brown  was  provisionally  sequestrated,  but  on  the 
9th  July,  a  deed  of  assignment  having  been  executed,  the  order  for 
provisional  sequeslration  was  withdrawn.  On  the  20th  July  the 
applicant  notified  the  sheriff  of  the  withdrawal  of  the  writ 

When  the  writ  was  issued  the  fees  chargeable  by  deputy- 
sheriffs  were  regulated  by  sec  10  of  Law  No.  12  of  1899  7  but  on 
the  Ist  June  a  new  tariff  came  into  force,  framed  by  the  judges  of 
the  Supreme  Court  under  the  provisions  of  Proclamation  No.  17 
of  1902. 

By  the  new  tariff  the  deputy-sheriff  was  entitled  to  charge 
3  per  cent  on  the  value  of  the  goods  attached  "  when  process  shall 
be  withdrawn  or  defendant's  estate  placed  under  sequestration 
after  goods  and  chattels  have  been  attached,  but  before  sale  " ;  the 
old  tariff  under  similar  drcmnstances  allowed  a  charge  of  only 
one-haJf  per  cent. 

The  respondent  rendered  an  account  which  contained  an  item 
of  £450,  10s.,  being  3  per  cent  on  the  value  of  the  goods 
attached. 

The  applicant  objected  to  this  item. 

The  Taxing  Master  allowed  the  item,  and  the  Court  was  asked 
to  review  his  decision. 

WiUiainson.,  for  the  applicant:  The  general  rule  applicable 
to  such  cases  is  that  laid  down  by  sec  19  of  Law  No.  12  of  1899. 
The  fees  must  be  fixed  according  to  the  tariff  in  force  at  the  time 
of  the  attachment.  The  right  of  the  sheriff  to  demand  the  fee 
vests  on  the  attachment,  though  it  does  not  become  claimable  till 
the  writ  is  withdrawn. 

Svmts  (with  him  de  Wet),  for  the  respondent :  The  date  of  the 
attachment  is  immaterial.  Where  an  amount  is  payable  on  a 
certain  event,  the  law  regulating  that  amount  is  that  in  force  at 
the  time  of  the  happening  of  the  event  The  sheriff's  right  to 
the  fee  vests  only  on  the  sale  or  on  the  withdrawal  of  the  writ. 

WiUiainsoii,  in  reply. 
Cur.  adv.  viUt. 
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Paetea  (August  12)  :— 

Innes,  C. J. :  This  is  an  applioation  to  review  a  decisioD  of  the 
Taxing  Master.  On  the  18th  May,  1903,  the  applicant,  having 
obtained  judgment  against  the  firm  of  Silverthome  &  Brown, 
took  out  a  writ  for  £15,000.  This  writ  was  entrusted  to  the 
deputy-sheriff,  and  he  duly  executed  it  by  attaching  goods.  On 
the  following  day  the  estate  of  Silverthome  &  Brown  was  pro« 
visionally  sequestrated.  The  order  of  sequestration  was  with- 
drawn, however,  on  the  9th  July,  and  on  the  20th  July  the  writ 
of  execution  itself  was  withdrawn.  Upon  the  withdrawal  of  that 
writ  it  is  common  cause  that  the  sheriff  obtained  a  right  to  fees. 
The  question  is  one  of  amount.  The  dispute  arises  in  connection 
with  the  operation  of  a  Oovemment  Notice,  which  brought  into 
force  a  new  tariff.  This  tariff  came  into  being  after  the  execution 
of  the  writ,  but  before  its  withdrawal.  The  sheriff  claimed  to 
charge  fees  under  the  jiew  tariff;  the  Taxing  Master  upheld  his 
contention,  and  against  that  ruling  the  present  proceedings  are 
brought 

The  remuneration  of  the  deputy-sheriff  is  regulated  by  Pro- 
clamation No.  17  of  1902,  which  also  regulates  liis  duties.  Sec  4 
of  tliat  Proclamation  enacts  that  all  process  of  the  court  and  all 
writs  of  execution  shall  be  served  by  the  Sheriff  through  his 
deputies.  Sec  18  provides  that  dqputy-slieriffs  shall  receive  the 
fees  allowed  and  specified  in  sec.  10  of  Law  No.  12  of  1899 ;  bat 
a  preceding  section  gives  to  the  judges  iA  this  Court  power  from 
time  to  time  to  frame  rules  and  regulations  for  the  gtiidance  of 
the  Sheriff ^nd  his  deputies,  and  to  repeal,  amend,  and  supplement 
any  tariff  of  fees  to  be  charged  by  deputy-sherifis.  So  that  when 
this  writ  was  placed  in  the  hands  of  the  respondent  deputy- 
sheriffs  were  entitled  to  the  fees  prescribed  by  Law  No.  12  of 
1899,  or  by  any  amending  rule  framed  by  the  judges  of  this 
Court  On  the  1st  June,  1903,  the  old  tariff  was  repealed.  It  is 
a  principle  of  our  law  that  no  repealing  statute  has  a  retrospec- 
tive effect  unless  that  is  expressly  so  provided.  And  this  rule . 
Jias  been  embodied  in  the  Intwpretation  of  Laws  Proclamation 
(No.  15  of  1902),  sec  7.  [His  lordship  read  the  section.]  The 
test,  therefore,  is  whether  on  the  Ist  June  the  deputy-sheriff  had 
acquired  a  right  to  claim  one-half  per  cent  upon  the  face  valae 
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of  'the  writ,  and  whether  the  creditor  who  employed  him  had 
incarred  a  corresponding  liability.  Had  the  renpondent  a  vested 
right  to  this  charge  as  distinct  from  a  mere  expectation  of  re- 
ceiving it  ?  If  he  had  a  vested  right,  then  there  was  a  liability 
on  the  creditor ;  if  he  had  not  a  vested  right,  then,  the  old  tariff 
being  repealed,  the  only  tariff  he  can  now  apply  is  the  new  tariff. 
The  position  under  the  old  Law  was  this :  the  Sheriff,  so  soon  as 
he  pot  the  writ  in  force,  was  entitled  to  a  nominal  fee  of  £1. 
Thereafter,  in  return  for  ensuring  the  safe  custody  of  the  goods 
attached,  he  was  entitled  to  a  fee  according  to  tariff.  Thereafter 
he  never  knew  what  was  going  to  happen.  If  the  process  went 
on  to  sale  he  acquired  a  right  to  2|  per  cent,  of  the  proceeds ;  if  the 
writ  was  withdrawn,  the  option  of  which  lay  with  the  creditor, 
not  with  him,  he  received  one-half  per  cent  on  the  face  value 
of  the  writ  It  was  uncertain  which  of  those  two  events  would 
haiqpen ;  indeed  it  was  not  absolutely  certain  that  either  would 
happen.  Take  the  case  of  the  goods  being  destroyed  without  the 
default  of  the  deputy-sheriff,  then  neither  of  the  two  contingencies 
could  occiir ;  he  could  not  daim  to  have  payment  on  the  writ 
withdrawn,  and  he  could  not  sett  the  goods  which  had  perished. 
There  may  be  other  examples ;  the  one  I  have  instanced  occurs 
to  me  at  the  moment.  It  cannot  be  said,  therefore,  that  the 
nheriff  had  in  any  sense  a  vested  rig)it  to  claim  one-half  per  Cent. 
Suppose  the  day  after  the  property  had  been  attached  the  deputy- 
sheriff  had  died,  or  become  insolvent,  would  the  right  to  claim 
one-half  per  cent,  upon  the  face  value  of  the  writ,  if  and  when- 
withdiavm,  pass  to  his  heirs?  I  do  not  think  so.  If  another 
deputy-sheriff  were  appointed  to  take  charge  of  the  goods,  then 
he,  being  the  successor  of  the  officer  who  had  attached,  if  a  with- 
drawal took  place,  would  be  entitled  to  claim  the  one-half  per 
cent — ^not  the  heirs  of  the  deceased  deputy-sheriff.  From  what- 
ever point  of  view  one  looks  at  it,  I  am  satisfied  that  this  was  not 
a  vested  right  Therefore,  as  the  old  tariff  was  repealed,  the 
only  daim  which  the  sheriff  could  make  was  the  one  which  he 
kas  done  under  the  new  tariff. 

The  only  other  point  I  need  refer  to  is  Mr.  WiUiamaon'B 
aigument  with  regard  to  the  operation  of  sec  19  of  Law  No.  1 2 
of  1899.    That  section  reads  as  follows :  "  The  compensation  for 
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work  charged  in  the  bill  of  costs  referred  to  in  this  Law,  and 
done  before  the  date  of  coming  into  operation  of  this  -Law,  shall 
be  estimated  according  to  the  tariff  at  that  time  in  force."  This 
section  only  applies  to  work  done  before  Law  No.  12  of  1899 
came  into  force,  and  the  fact  that  a  section  of  this  kind  was  by 
the  legislature  put  into  that  statute,  and  that  no  corresponding 
section  was  inserted  in  the  Notice  issued  by  the  judges  is,  I  think, 
an  argument  against  Mr.  WiUiamso^i  rather  than  in  his  favour. 
The  same  safeguard  was  not  provided  when  the  present  tariff 
came  into  being  that  the  legislature  put  into  the  Law  of  1899 
when  it  changed  the  tariff  The  new  tariff  allows  3  per  cent, 
not  upon  the  face  value  of  the  writ,  but  upon  the  actual  value  of 
the  goods ;  but  inasmuch  as  both  parties  are  agreed  that  the  actual 
value  is  at  least  equal  to  the  face  value,  the  amount  of  £450  will 
be  taken  to  be  correct 

That  being  so,  it  appears  to  me  the  decision  of  the  Taxing 
Master  was  right,  and  the  application  must  be  dismissed  ¥dth 
costa 

Wessels,  J. :  By  the  old  tariff  the  Sheriff  was  entitled  to 
claim  £1  upon  the  attachment  of  property  under  a  writ  of  execu- 
tion. Whilst  the  property  remained  in  his  custody  he  could 
charge  for  safe-keeping,  and  then  in  addition  he  could  charge 
a  certain  percentage  either  (1)  if  the  writ  were  withdrawn,  or 
(2)  if  a  sale  in  execution  took  place.  Neither  of  these  fees 
accrued,  however,  until  the  .contingency  of  withdrawal  or  sale 
occurred  and  determined  what  his  charges  should  be.  Where 
a  right  depends  on  a  contingency  no  right  accrues  until  the 
contingency  occurs  (Voet,  36,  2,  3).  Until  the  withdrawal, 
therefore,  the  Sheriff  could  claim  no  percentage  under  the  old 
tariff. 

Now  suppose  the  new  law  repealed  the  old  tariff,  but  put 
nothing  in  its  place.  Could  the  Sheriff  then  claim  his  one-half 
per  cent,  on  withdrawal  after  the  repeaH  Clearly  not,  for 
no  right  accrued  during  the  existence  of  the  old  tariff,  and  before 
the  right. could  accrue  the  61d  tariff  ex  hypothesi  disappeared 
The  Sheriff  could  therefore,  under  such  a  suppositipn,  claim 
nothing.    Now  the  new  tariff  repeals  the  old  tariff^  and  says  that 
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the  Sheriff  shall  be  entitled  to  certain  new  charges  in  case  of 
attachment  If  there  is  a  withdrawal,  then  his  right  accmes  to 
a  fee  of  3  per  cent  There  is  a  withdrawal  after  the  new  tariff, 
and  therefore  either  the  Sheriff  can  claim  nothing  becanse  the  old 
tariff  no  longer  exists,  and  he  had  no  rights  when  it  ceased  to 
exist,  or  else  he  can  claim  only  under  the  new  tariff. 

Are  we  to  say  that  the  Sheriff  gets  nothing,  or  that  he  can 
daim  nnder  the  new  tariff?  The  law  regulates  the  right  of  the 
Sheriff  to  daim  certain  moneys,  and  there  is  therefore  a  corres- 
ponding obligation  to  pay  on  the  part  of  creditors  who  employ 
him.  These  rights  and  duties  must  correspond,  but  as  the  law  is 
primarily  for  the  purpose  of  creating  a  right  in  favour  of  the 
Sheriff,  it  should  be  interpreted  rather  with  a  view  to  the  Sheriff's 
spedfic  rights  than  with  a  view  to  the  obligations  of  creditors. 
The  new  law  modifies  his  rights  and  increases  them ;  it  must  then 
be  considered  that  from  after  the  date  of  the  new  law  the  legis- 
lature intended  that  the  Sheriff  should  receive  the  higher  re- 
muneration, and  in  a  conflict  of  views  that  view  should  prevail 
which  carries  out  the  intention  of  the  legislature  to  give  him 
increased  fees. 

I  therefore  Qoncur  that  there  must  be  judgment  for  the 
respondent  with  ooeta 

Mason,  J. :  I  concur  with  his  lordship  the  Chief  Justice. 

Applicant's  Attorneys:  Macintodi  &  Kenneiiey ;  Respond- 
ent's Attorneys:  Tindall  d:  Mortimer. 


T.P.     04—22 
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NATHAN,  MICHAELIS,  AND  JACOBS  v. 
BLAKFS   EXECUTORS. 

1904.    A^igvsi  12.    Iknes,  C.J.,  and  Wessels  and  Mason,  J.J. 

PHncipal  and  agetU. — S^rret  agreement  behoeen  agent  and  third  permm, 
— Injury  to  prijicipial, — Liability  of  third  perwn. — Meatntre  of 
damages. 

Where  a  third  person  fraudulently  induces  an  agent  to  deceive  his 
principal  to  the  benefit  of  the  third  person  and  to  the  detriment  of 
the  principal,  he  is  liable  to  the  principal  for  any  damages  sustained. 

A,  B,  O,  and  D  were  in  partnership  with  reference  to  certain  claims. 
A  secret  agreement  was  entered  into  between  D  and  E,  whereby  it 
was  agreed  that  if  £  succeeded  in  buying  the  claims  from  the- 
partnership  he  would  give  D  one-fourth  of  the  profits  made  on  a 
redisposal.  At  a  meeting  of  the  partners  D  brought  forward  an 
offer  from  E  to  buy  the  claims,  and  voted  for  a  proposal  to  ^Mx^pt 
the  offer,  which  proposal  was  carried  by  a  majority.  E  subse- 
quently sold  the  claims  at  a  large  profit,  and  handed  over  to  D  his 
share  of  the  profit.  Having  discovered  the  secret  agreement,  A,  B, 
and  C  successfully  sued  D  to  account  to  the  partnership  for  the 
profit  received  by  him.  A,  B,  and  C  now  sued  E  for  damages 
caused  by  his  having  fraudulently  entered  into  the  secret  agreement 
with  D  and  thereby  having  induced  them  to  part  with  the  claims. 
Held^  that  there  was  a  good  cause  of  action. 

HM,  further,  that  in  the  absence  of  any  allegation  of  special  damage, 
the  damage  for  which  E  was  liable  was  the  difference  between  the 
price  at  which  A,  B,  and  C  were  induced  to  part  with  the  claims 
and  the  price  which  they  could  have  obtained  elsewhere  for  those 
claims  at  the  date  of  the  sale,  and  that  as  there  was  no  evidence  of 
the  real  value  of  the  claims  at  that  date,  the  Cotirt  was  compelled 
to  give  absolution  from  the  instance. 

The  declaration  alleged  that  in  1894  the  plaintiffs  and  one 
Boss  were  in  partnership  and  entitled  to  certain  156  claims  on 
the  farm  Driefontein,  and  Boss  was  endeavouring  on  behalf  of  the 
partnership  to  obtain  a  purchaser  for  these  claima  That  Blake, 
well  knowing  the  relation  between  the  parties,  fraudulently  and 
coUusively,  and  with  a  view  to  defrauding  the  plaintiffs,  induced 
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Bon  in  July,  1894,  to  accept  him  (Blake)  as  a  purchaser  by 
promisiiig  to  give  him  one-fourth  interest  in  the  profits  to  be  de- 
rived from  the  redispoeal  of  the  said  daima  That  io^  furtherance 
of  this  agreement,  and  without  disclosing  his  secret  interest.  Boss 
induced  the  plaintiffs  to  sell  the  claims  for  £17, 10s.  each  to  Blake. 
That  thereafter  Blake  resold  them  to  the  Angelo  Deep  Oold  Mines, 
Ltd.,  for  about  £8000  and  33,000  sharea  That  in  June,  1897, 
Boas  sued  Blake  for  an  account  showing  the  one-fourth  interest 
in  the  profits  to  which  Boss  was  entitled  under  the  agreement 
with  him,  the  case  being  settled  out  of  court  by  Blake  paying 
Boss  £1900  and  8548  shares.  That  Boss  had  accounted  to  the 
pkintiflb  for  the  above  illegal  and  secret  consideration  recovered 
from  Blake,  and  that  plaintiflb  were  also  entitled  to  claim  from 
the  defendants  the  share  of  the  profits  made  by  Blake  under  the 
above  fraudulent  and  collusive  ag^reement. 

The  plaintiffs  claimed  (a)  an  account  of  such  share  of  profits 
and  pajrment  thereof  together  with  £50,000  damages ;  (b)  in  the 
alternative  £100,000  as  damagea 

The  defendants  denied  that  there  was  any  fraudulent  and 
eollnsive  agreement  between  Blake  and  Boss,  and  pleaded  that 
the  jdaintiffis  were  well  aware  of  all  such  agreements  and  con- 
finned  and  ratified  them,  and  gave  Blake  transfer  of  the  claims. 
Farther,  that  the  plaintiffs  had  ratified  and  adopted  the  sale  after 
full  knowledge  of  the  circumstances,  and  were  estopped  from 
claiming  anything  from  the  defendants. 

The  facts  appear  sufficiently  from  the  judgments. 

SmuU  (with  him  Eaaden),  for  the  plaintiff :  I  admit  that  tjie 
first  prayer  of  the  declaration  is  wrongly  framed.  On  the  claim 
fw  damages  the  plaintifis  have  a  good  cause  of  action ;  Ree  Mayor 
ofSalfard  v.  Lever  ([1891]  1  Q.B.  168 ;  60  L.J.,  Q.B.  39 ;  63  LT. 
658)l  The  damages  sustained  must  be  calculated  on  the  basis  of 
the  profits  made  by  Blake.  Owing  to  Blake's  fraud  the  plaintiffs 
could  have  claimed  restitiUio  in  integrum  at  any  time  within 
four  years,  and  the  Court  is  therefore  entitled  to  take  into  account 
the  proved  value  at  subsequent  dates. 

Gregorowdd  (with  him  WiUiamaon),  for  the  defendants : 
There  was  no  partnership  between  the  plaintifis  and  Boss.    They 
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were  mere  joint  ownera^  and  there  is  no  qiaestkm  of  uberrima 
fidcB.  No  indaeem^it  was  held  out  by  Boas  to  the  plainti£b  to 
aeoept  Blake'B  offer.  There  was  no  moral  deUnqnen^,  and  there- 
fine  no  fraud ;  see  Peek  v.  Derry  (14  Aj^  CSaa.  837)l 

Forthar,  no  damages  have  been  proved.  Damages  must  be 
calculated  aoeording  to  the  valoe  of  the  claims  on  the  11th  Jnlj, 
18M,  the  date  on  whieh  the  option  was  givoi  to  Blake.  The 
Coart  will  not  give  prospective  damages;  see  Story's  Equity 
Jtirieprud&nce,  Bee  203. 

Smute,  in  rqdy :  Even  in  July,  1894,  the  real  value  of  the 
claims  was  mcne  than  £17,  lOs.  each.  It  was  that  sum  plus  a 
contingent  sum,  viz.,  one-fourth  of  the  {nrofits  to  be  made. 

Innes,  CJ.:  In  January,  1894,  the  plaintifts,  together  with 
one  Boss,  formed  themselves  into  a  syndicate  to  develop  and 
finance  another  syndicate  called  the  South  Deep  Level  Syndicate. 
Shortly  afterwards  they  acquired,  under  a  contract  with  the 
latter,  the  option  to  purchase  all  its  claims  (about  156  in  number) 
for  £16  each.  The  next  step  in  the  history  of  the  case  is  that  on 
the  10th  February,  1894,  Boss  made  a  sub-contract  with  Hake — 
whose  estate  is  the  defendant  in  this  action — and  parted  with 
half  his  rights  in  the  syndicate  to  Blake.  Early  in  July  of  the 
same  year  Blake  and  Boss  agreed  that  if  the  former  could  buy 
from  the  syndicate  these  claims  or  obtain  an  option  over  them  at 
a  certain  price — which  Boss  was  to  assist  in  bringing  about — 
then  Blake  would  give  to  Boss  one-fourth  of  any  profits  resulting 
from  a  subsequent  resale  or  flotation.  At  the  time  when  the  two 
men  entered  into  this  agreement  Blake  knew  Boss'  position  as 
a  member  of  a  syndicate  or  partnership.  But  he  and  Boss  kept 
their  arrangement  a  secret  from  the  other  members  of  the  syndi- 
cate. It  was  only  put  into  writing  on  the  11th  July;  but  mean- 
while, on  the  10th,  Boss  had  attended  a  meeting  of  the  syndicate 
and  had  verbally  conveyed  an  offer  by  Blake  to  buy  these  claims, 
or  to  take  an  option  over  them  at  £17, 10s.  per  daim.  When  be 
did  that  he  said  nothing  of  the  secret  arrangement  between  him- 
self and  Blake,  and  at  that  very  moment  Blake  was  waiting 
to  hear  the  result  outside  the  door  of  the  room  where  the  mem- 
bers of  the  syndicate  had  met.    The  proposition  was  carried,  the 
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minority  of  the  syndieate  agreeing  to  give  Blake  the  opti<m  to 
paiehaee  At  £17,  10b.  One  of  the  members,  Mr.  Nathan,  was 
dissatisfied,  but  owing  to  a  claose  in  the  deed  which  he  interpreted 
—and  I  think,  on  the  whole,  rightly  interpreted — ^in  the  sense 
that  the  vote  of  the  majority  bound  the  minority,  he  felt  that  he 
had  no  option  but  to  concur,  and  so  the  matter  went  through. 

In  November,  1894,  Blake's  attorney  wrote  to  the  ajndieate 
exercising  the  option,  and  saying  he  would  take  the  whole  of  the 
166  claims  at  £17,  10s.,  and  in  December  they  were  transferred 
to  him.  It  is  common  cause  that  Blake  some  considerable  time 
after  made  a  handsome  profit  on  this  purchase.  He  and  certain 
other  people  disposed  of  these  claims,  together  with  about  200 
others,  to  the  Angelo  Gold  Mining  Co.' tor  a  price,  the  details 
of  which  I  need  not  now  state.  The  .profit  he  made  was  so  large* 
that  when  he  came  to  account  to  Boss  for.  his  one-fourth  share  he 
paid  him  in  the  first  instance  £1900.  But  Boss,  not  being  satis- 
fied, brought  an  action  against  him  to  recover  the  balance  of 
profit^  and  Blake  handed  over  to  Boss  8500  Angelo  shares,  which 
at  the  time  were  worth  about  £3  each.  So  that  Blake  must 
have  made  a  very  handsome  profit  indeed  The  plaintiffs,  in 
consequence  of  the  action  brought  by  Boss  against  Blake,  came  to 
know  of  the  secret  agreement  between  the  two  men,  and  they 
took  action  against  Boss  to  compel  him,  as  their  agent,  to  account 
for  all  the  profits  received  from  Blake.  The  action  did  not  go 
to  trial ;  on  the  day  on  which  it  was  set  down  it  was  compro- 
mised, and  a  number  of  shares  (about  6000)  were  accepted  by 
the  plaintifib  from  .Boss.  The  plaintiflb,  having  exhausted  their 
remedy  against  him,  are  now  making  a  claim  against  Blake. 

Much  was  said  during  the  argument  as  to  the  nature  of  this 
transaction  between  Blake  and  Boss.  I  must  say  that  as  soon  as 
I  heard  the  particulars  I  had  no  doubt  it  was  a  dishonest  and 
fraudulent  transaction.  The  parties  to  it  knew  that  Boss  was  a 
co-owner  with  three  others;  that  if  he  was  not  technically  a 
partner,  he  was  as  a  member  of  the  syndicate  substantially  on  the 
same  footing,  owing  the  same  good  faith  to  his  feUow-members 
that  a  partner  would  owe  to  his  co-partners.  They  knew  that  if 
their  i^reement  were  revealed  to  the  other  members  of  the 
syndieate  it  would  be  fatal  to  the  acceptance  of  the  proposaL 
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In  my  opinion  it  was  fraudulent  on  the  part  of  Boss  to  enter 
into  this  agreement,  and  fraudulent  on  the  part  of  Blake  to 
induce  Boss  to  agree  to  it,  and  to  induce  him  to  be  an  interme- 
diary for  the  conveyance  of  the  offer  to  his  co-members. 

The  plaintiffs'  declaration  contains  two  claims,  first,  they 
claim  that  Blake's  estate  should  account  to  them  for  all  the  profit 
made  by  Blake  from  this  transaction.  In  addition  they  ask  for 
damages.  It  is  difficult  to  see  how  the  first  claim  can  succeed, 
because  it  implies  the  existence  of  a  fiduciary  relationship  between 
the  plaintiffs  and  Blake.  But  no  such  relationship  was  consti- 
tuted. Therefore,  I  fail  to  see  how  the  plaintiflb  can  claim  that 
Blake  should  account  to  them  for  the  jNnofit  which  he  made. 
There  was  one  circumstance  on  which  some  argument  to  that 
effect  might* possibly  have  been  based:  it  might  plausibly  have 
been  contended  that  there  was  a  partnership  between  Blake  and 
Boss.  But  that  is  not  the  ground  on  which  the  declaration  pro- 
ceeds, and  there  has  been  no  application  made  for  an  amendment. 
I  desire,  therefore,  to  express  no  opinion  upon  the  effect  of  the 
letter  of  the  10th  February,  which  only  came  out  this  morning, 
because  it  may  form  the  basis  of  other  proceedings.  Upon  the 
other  facts  it  is  difficult  to  see  how  the  plaintiffs'  first  claim  could 
succeed ;  in  fact,  Mr.  Smuts  very  candidly  withdrew  that  claim, 
and  pressed  only  the  prayer  for  damagea 

Clearly  it  is  the  law  in  England,  and  I  think  it  is  also  law  in 
this  country,  that  if  a  third  person  fraudulently  induces  an  agent 
to  deceive  his  principal,  to  the  detriment  of  the  latter  and  to  his 
own  benefit,  then  he  is  liable  for  any  damages  which  the  principal 
may  suffer.  The  English  case  cited  is  clear,  and  I  think  the 
principle  is  recognised  by  our  law  also.  But  the  difficulty  which 
pressed  me  throughout  this  case  was  how  the  plaintifb  were 
to  prove  their  damage.  Unless  they  prove  some  damage  they 
cannot  succeed.  In  this  case,  as  was  pointed  out  by  Mr. 
Oregorowdd,  no  special  damages  are  alleged  or  claimed;  and 
it  is  unnecessary  to  discuss  what  the  position  would  have  been 
had  the  question  of  special  damage  arisen.  The  only  damages 
which,  upon  the  frame  of  the  action,  we  can  consider  are  such  as 
would  be  aw;arded  automatically  when  once  fraud  had  been 
proved.    Those  damages  in  my  opinion  would  be  the  difference 
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between  the  price  at  which  the  plaiutiifs  were  induced  to  part 
with  their  claims  and  the  price  which  they  could  have  obtaikied 
elsewhere  on  that  day.  They  were  anxious  to  sell  the  claims- 
Mr.  Nathan,  perhaps,  wished  to  hold  on  to  them  longer  than  the 
others ;  but  they  had  obtained  their  option  only  in  order  to  sell 
again,  if  they  exercised  it.  They  say  that  they  were  induced  to 
sell  at  too  low  a  figure  by  the  fraudulent  conduct  of  Blake  and 
Boss.  And  if  that  be  so,  then  in  the  abnence  of  special  damage 
they  could  only  daim  the  amount  by  which  they  were  induced 
to  sell  too  low — that  is,  the  difference  between  the  price  which 
they  accepted  and  what  they  could  have  obtained  elsewh^lre. 
There  is  not  a  tittle  of  evidence  as  to  the  value  of  the  dainui  in 
July,  1894.  It  has  been  pressed  upon  the  Court  that  at  any  rate 
two  members  of  the  syndicate,  who  were  no  parties  to  the  fraudu- 
lent arrangement,  were  content  to  accept  an  offer  of  £17, 10a  p«r 
claim ;  and  that  it  did  not  occur  even  to  Mr.  Nathan,  who  seems 
to  have  had  a  better  perception  of  their  true  value  than  his  co- 
owners,  to  aak  that  the  matter  should  be  held  over  so  that  he 
might  endeavour  to  obtain  a  higher  offer.  He  protested  against 
the  decision  of  his  ccm/Wrea,  but  he  acquiesced  and  did  not  obtain 
another  offer.  Even  if  we  take  the  date  for  assessing  damage  as 
November,  1894 — which  in  my  opinion  would  not  be  the  correct 
date,  though  a  plausible  argument  has  been  addressed  to  the 
Court  in  favour  of  it — still  the  Court  has  little  or  no  satisfactory 
evidence  of  value  on  that  date.  There  is  Mr.  Nathan  s  statement 
that  at  that  time  these  claims  were  in  his  opinion  worth  £200, 
but  he  candidly  admitted  that  he  was  not  guided  by  any  actual 
transaction ;  he  based  his  estimate  merely  on  the  fact  that  claims 
in  a  good  position  were  expensive  at  that  time.  A  very  vague 
and  unsatisfactory  ground  surely  for  fixing  the  price  at  £200. 

Mr.  Smuts  argued  that  the  plaintiffs  would  have  been  entitled 
to  a  restitutio  in  integi^am  for  four  years  after  this  transaction 
took  place,  and  that  if  they  had  been  prevented  from  claiming 
restitution  because  the  facts  were  concealed  from  them,  they 
should  receive  the  highest  value  which  the  property  has  reached 
in  the  interim.  I  do  not  follow  that  argument,  and  Mr.  Smuts 
has  not  adduced  any  authority  in  support  of  it  •  The  two  remedies 
are  entirely  different.    The  restitutio  in  int&jram  has  its  own 
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proper  scope,  and  is  subject  to  its  own  regalations  and  restrictioDs ; 
the  remedy  of  damages  depends  not  necessarily  upon  the  same  &ctB, 
and  is  subject  to  its  own  rales.  The  one  remedy  is  independent  of 
the  other ;  and  the  fact  that  one  might  have  been  brought  within 
a  period  of  four  years,  and  cannot  now  be  instituted,  should  not 
affect  the  consideration  of  the  legal  grounds  on  which  damages 
should  be  assessed  when  the  other  remedy  is  exercised.  Mr. 
SmuU  says,  further,  that  the  real  price  paid  for  each  claim  was  not 
£17, 10s. ;  it  was  £17,  lOs.  plus  x,  which  equalled  one-fourth  of 
any  profit  which  Blake  might  hereafter  make.  But  x  was  not 
paid  to  the  syndicate  as  part  of  the  purchase-price ;  it  was  a  bribe 
given  to  one  of  the  partners,  and  that  bribe  has  been  recovered- 
by  the  syndicate  from  the  partner  who  received  it.  I  fail  to  see 
that  that  in  any  way  affects  the  measure  of  damages  which  the 
plaintiffs  can  recover  in  this  action.  All  that  the  case  which 
Mr.  Smiits  quoted  proves  is  that  the  remedies  are  entirely  distinct 
against  the  agent  and  the  briber.  That  is  perfectly  true ;  but 
the  remedy  against  the  briber  in  an  action  of  this  kind  is  subject 
to  the  operation  of  the  ordinary  rules  on  which  damages  are 
assessed.  One  is  naturally  indignant  at  the  action  of  Boss  and 
Blake ;  but  one  cannot  allow  one's  indignation  and  one's  view  of 
the  moral  aspect  of  their  conduct  to  induce  one  to  give  relief  to 
the  plaintiffs  when  the  ordinary  principles  of  law  do  not  warrant 
it.  That  being  the  position  of  matters,  I  come,  not  without 
reluctance,  to  the  conclusion  that  the  only  judgment  the  Court 
can  give  is  absolution  from  the  instance,  with  costs. 

WE88EL8,  J. :  I  concur  in  the  judgment  which  has  been  given 
by  the  Chief  Justice,  and  I  only  wish  to  add  a  few  words. 
Starting  with  the  proposition  that  the  briber  is  liable  for  the 
damages  suffered  by  the  person  whom  he  has  induced  to  part 
with  his  property,  then  what  is  the  principle  on  which  the 
damages  are  to  be  given  ?  We  must  have  some  principle  to  go 
on.  Now  the  principle,  so  far  as  I  can  see,  upon  which  the  Court 
gives  damages  is  that  the  briber  has  induced  the  person  who 
owns  the  property  to  part  with  that  property  at  a  lower  price 
than  its  actual  value ;  that  is  the  only  principle  that  I  can  see. 
Therefore,  if  that  is  the  principle,  then  the  difference  between  the 
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valne  of  the  tiling  and  the  price  which  the  person  is  induced  to 
aeeept  most  be  the  loss  that  was  suffered.  If  that  is  the  case» 
then  here  we  have  a  full  proof  of  the  price  which  the  plaintiffe  were 
induced  to  accept,  but  we  have  no  proof  of  the  actual  value  of  the 
property  at  that  time.  Therefore,  we  cannot  say  what  the  actual 
loss  is  that  the  persons  who  owned  those  claims  have  suffered,  and 
in  those  circumstances  we  must  give  absolution  from  the  instance. 

Mason,  J.:  I  concur  in  thinking  that  absolution  from  the 
instance  is  the  only  judgment  which  the  Court  can  give  in  this 
ease.  I  think  there  can  be  no  doubt  that  fraud  has  been  proved, 
but  the  declaration  does  not  allege  any  special  damage ;  and  it 
appears  to  me,  therefore,  that  under  the  action  as  framed  the 
only  damages  which  could  be  claimed  would  be  the  damages  doe 
to  the  difference  in  value  at  the  time  and  the  price  which  was 
offered — ^namely,  the  difference  between  the  value  in  July  and 
the  price  which  was  offered.  As  to  that  value  we  have  abso- 
lutely no  evidence  whatever.  It  has  been  argued  by  Mr  Smuts 
that  the  value  is  the  price  plus  one-fourth  of  the  profit,  but  that 
seems  to  me  just  arguing  in  a  circle ;  because  if  the  market  value 
was  no  more  than  £17,  10s.,  the  profits  were  no  more,  and  we 
are  still  face  to  face  with  the  difficulty  of  determining  what  the 
value  was.  I  am  not  prepared,  however,  to  lay  down  the  general 
role  that  where  a  person  has  been  fraudulently  deprived  of  his 
property,  he  can  never  recover  any  more  than  the  difference 
between  the  value  of  the  property  on  the  day  when  the  fraud 
waiB  committed  and  the  price  at  which  he  was  induced  to  part 
with  it  That  is  a  very  general  proposition,  wliich  might  have 
wide-reaching  results,  and  though  it  appears  to  me  there  is  a 
good  deal  to  be  said  for  it,  personally  I  do  not  think  it  necessary 
to  act  on  that  principle  for  the  decision  of  this  particular  casa 

Smuts  asked  the  Court  to  make  no  order  as  to  costs.  The 
plaintifls  had  been  dragged  into  Court  by  the  perpetration  of  a 
gross  fraud,  and  had  lost  the  case  on  a  point  which  was  not 
foreseen.  The  defendants  ought  to  be  penalised  for  the  way 
in  which  Blake  had  acted  in  the  matter  by  being  deprived  of 
their  costs. 
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Innks,  G.J. :  Ordinarily  there  would  be  great  force  in  what 
Mr.  SmiUfi  says.  But  there  are  several  circumstances  which 
made  uh  loth  to  diepart  from  the  rule  generally  followed.  First, 
there  has  been  a  very  loiig  delay  in  bringing  the  action.  Secondly, 
the  man  who  committed  the  fraud  is  not  himself  before  us;  there 
is  only  his  estate.  We  do  not  know  the  condition  of  the  estate ; 
we  may  be  unduly  punishing  his  children.  And,  thirdly,  it 
appears  to  me  that  the  plaintiffs  really  came  into  Court  on  a 
wrong  ground.  They  came  prepared  to  rely  on  the  claim  for  an 
account,  and  they  adduced  no  evidence  whatever  on  the  crucial 
point  of  the  case,  namely,  damages.  They  might  surely  have 
procured  some  witness  from  Johannesburg  who  could  have  given 
us  an  idea  of  what  the  value  of  these  claims  was  in  1894.  The 
reason  why  that  was  not  done,  I  cannot  help  thinking,  was  that 
the  plaintiffs  mistook  their  remedy;  they  came  here  merely 
for  an  account  That  certainly  is  the  inference  which  I  draw. 
The  CJourt  will  grant  absolution  from  the  instance,  with  costs. 

Plaintiffs  Attoraeys:  Siegiiumn,  Etsadeii  &  Rous ;  Defendants 
Attorneys :  TmdiiU  cfc  Marthner. 
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1904.     August  16.     Wessels,  BRibTOWE,  and  CuuLEWis,  J  J. 

Preifcrlplio7i» — Plamat  of  Charles  V, — Oooda  for  cmisumption. — Large 
qiuiiititietf. 

llie  pi-escription  of  two  yeai-s  iiiider  the  Placaat  of  Cliarles  V  of  1540 
applies  to  tho  price  of  goods  bought  and  sold  for  consumption,  and 
it  is  iiimiaterial  whether  the  goods  are  bought  in  large  or  small 
quantities. 

Appeal  from  the  Assistant  Resident  Magistrate  of  Pretoria. 
The  appellant  sued  the  respondent  for  the  sum  of  £88, 11a  6d., 
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l)emg  for  goods  sold  and  delivered  in  September,  1899.  The 
acoouut  attached  to  the  summons  showed  that  the  goods  consisted 
of  40  bags  of  mealie  meal,  17  bags  of  crushed  mealies,  20  bales  of 
Chatf,  10  bagK  of  coal,  2  bags  of  bran,  and  1200  bundles  forage. 

The  defendant  pleaded  prescription,  and  led  evidence  which 
sliowed  that  at  that  time  he  was  a  cartage  contractor,  and  that 
the  articles  supplied  had  been  consumed  in  the  ordinary  way  as 
food  for  his  native  employees  and  fodder  for  Ids  animals,  the  coal 
being  used  for  cooking  the  food.  On  these  facts  the  magistrate 
uf^eld  the  plea  of  prescription,  and  gave  a  judgment  of  absolution 
from  the  instance  with  costs. 

Booff,  for  the  appellant :  The  validity  of  the  Placaat  of  Charles 
y  has  been  upheld  in  the  case  of  Loteryinan  it  Co.  v,  Cowie 
{tfitpray  p.  599).  It  should,  however,  b^  strictly  interpreted,  and 
not  held  to  apply  to  articles  sold  in  large  quantities ;  see  Voet, 
44,  3,  7,  and  Little  v.  Rathman  (2  Off.  Rep.  265). 

de  Wet,  for  the  respondent :  The  real  test  is  whether  the  goods 
were  delivered  for  consumption.  The  question  of  quantity  is  one 
depending  on  the  circumstances  of  the  case ;  a  man  with  a  large 
family  will  require  a  much  larger  quantity  of  food  for  consump- 
tion in  his  household  than  a  man  with  a  small  family.  In  this 
case  it  is  apparent  that  fresh  supplies  were  only  bought  as  soon 
as  those  already  in  stock  had  been  exhausted. 

Wessels,  J. :  In  this  case  the  only  question  to  decide  is  where 
goods  are  bought  in  circuipstances  under  which  each  individual 
tran8acti<m  might  be  considered  as  a  retail  purchase — where  a 
large  amount  of  various  articles  are  bought  in  one  day — whether 
that  can  be  said  to  faU  within  the  Placaat,  yes  or  no.  The  case 
of  Little  V.  Rothiruin  only  decides  that  if  I  buy  in  small  quanti- 
ties goods  that  are  not  consumed,  then  the  Placaat  does- not  apply, 
leaving  open  the  question  whether,  when  goods  are  sold  for 
coDsamption  and  are  bought  for  the  purpose  of  consumption, 
they  have  to  be  sold  in  very  small  quantities  in  order  to  make 
the  Placaat  apply,  or  whether  the  statute  will  apply  if  the  goods 
are  8old  for  the  purposes  of  being  consumed  and  the  quantities 
in  which  they  are  sold  are  not  very  small. 

Now,  as  was  pointed  out  during  the  argument  by  my  brother 
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Bristowe,  we  would  be  brought  to  a  very  absard  coiicliiaio&  if 
we  were  to  hold  that,  if  a  man  had  a  large  household  and  a  large 
staff  of  servants,  and  he  bought  at  the  grocer's  goods  to  a  propor- 
tionate value  for  the  purposes  of  consumption  by  his  household, 
thi^  being  a  large  quantity  when  compared  with  the  household 
of  a  husband  and  wife  only,  in  the  one  case  the  claim  will  not 
be  prescribed,  and  in  the  other  case  it  will  be  prescribed.  The 
only  test  we  can  apply  to  a  case  of  this  kind  is  whether  the  goods 
were  bought  for  the  purposes  of  eoDsumption  and  sold  also  for 
the  purposes  of  consumption.  If  they  were  bought  Uff  the  pur- 
poses of  consumption,  then  whether  five  bags  w«f)s  bought,  or 
whether  a  bale  of  chaff  was  bought,  would  make  no  difference. 
The  principle  which  actuated  the  l^islature  in  passing  the 
statute  of  1640  was  that  it  is  very  difficult,  when  the  thing  itself 
is  removed  and  goes  out  of  being,  to  prove  years  afterwards 
exactly  what  amount  was  delivered  and  what  it  was  that  was 
delivered.  The  corpus  is  gone,  and  the  action  should  be  brought 
whilst  the  memory  is  still  green,  and  therefore  the  statute  pro- 
vided that  after  the  lapse  of  two  years  the  claimant  could  no 
longer  enforce  his  claim.  Under  these  circumstances,  therefore, 
when  we  consider  that  the  purchaser  was  a  contractor  who  had  a 
number  of  horses  and  servants,  and  when  we  consider  that  there 
were  sold  lots  of  five  bags,  ten  bales,  and  so  on,  and  if  we  also 
considier  that  he  was  constantly  buying  the  same  goods  during 
the  month,  we  cannot  come  to  any  other  conclusion  but  thAt  the 
goods  were  actually  bought  for  consumption.  If  the  goods  were 
bought  for  consumption,  then,  if  they  were  bought  in  the  quanti- 
ties we  have  before  us  here,  we  think  the  statute  ought  to  apply, 
and  that  such  a  sale  falls  within  the  statute.  The  appeal  is 
therefore  dismissed  with  costs. 

Bbistowe,  J. :  I  agree. 

CxJRLEWis,  J.:  I  concur.  It  seems  to  me  that  it  would  be 
very  useful  indeed  if  the  legislature  were  to  introduce  a  new 
system  of  prescription,  as  has  been  done  in  other  colonies  in 
South  Africa. 

Appellant's  Attorneys:  Pienaar  it  Niefineyer ;  Respondent's. 
Attorney :  0.  F.  MymJiardL 
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1904.    August  16.    VfwfSEis,  Bristowe,  and  Cublewis,  J.J. 

Pur^aae  and  mU, — Land.  -  Failure  of  seller  to  deliver  portion, — Actio 
quanti  minorie. — Damagee^ 

The  dedaration  alleged  that  the  defendant  had  advertised  and  sold  to 
the  plaintiff  for  the  sum  of  £300  a  certain  plot  of  ground,  Na  3 
Avondale,  Pretoria,  described  on  the  plan  used  at  the  sale  as 
measuring  117  ft  by  50  ft ;  that  the  defendant  had  only  transferred 
a  portion  of  the  land  sold,  and  was  unable  to  deliver  the  remaining 
extent  owing  to  the  existence  of  a  public  right^f-way,  and  claimed 
JD200  as  the  difference  between  the  purchase^price  and  the  value  of 
the  ground  transferred  The  defendant  tendered  £75  with  costs. 
As  a' further  count  the  declaration  alleged  that  subsequently  to  the 
sale  the  defendant  had  pointed  out  the  pegs  of  the  whole  plot  sold, 
that  when  transfer  was  passed,  though  the  diagram  attached  thereto 
showed  that  the  portion  thereby  transferred  was  only  77  ft  by 
50  ft  in  extent,  the  defendant  neglected  to  alter  the  pegs  and  to  in- 
form the  plaintiff  of  the  discrepancy.  After  obtaining  transfer 
with  diagram  attached  the  plaintiff,  being  still  under  the  impres- 
sion that  the  tranitfer  passed  title  to  the  whole  plot,  put  up  out- 
buildings on  the  portion  not  transferred,  which  was  planned  to  be 
the  backyard  to  a  house  which  he  had  erected  on  the  ground 
actually  delivered.  Having  had  to  remove  the  outbuildings  and 
curtaU  his  house,  he  alleged  that  he  had  suffered  damages,  and  that 
such  damages  were  caused  by  the  defendant's  failure  to  transfer  the 
remaining  extent  To  this  count  the  defendant  excepted  on  the 
ground  that  it  was  bad  in  law,  as  it  disclosed  no  ground  of  action. 
Udd^  that  it  was  the  duty  of  the  plaintiff  to  have  examined  the 
transfer  deed,  and  that  as  he  could  by  so  doing  have  ascertained 
that  the  full  extent  had  not  been  transferred,  and  thus  have  avoided 
the  damages  complained  of,  the  defendant  could  not  be  held  liable 
for  such  damages. 

Argument  on  exception. 

The  declaration  set  out  that  on  the  20th  December,  1902,  the 
defendant  put  up  for  sale  by.  public  auction  certain  plot  of  land 
kno¥ni  as  lot  No.  3  Avondale,  Pretoria,  described  by  the  defend- 
ant aud  marked  on  the  plan  occoi-dinj^  to  whicli  the  land  was  sold 
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08  uieasuring  117  ft.  by  50  ft.,  and  the  plaintiff  parchased  the  name 
and  paid  the  purchase-price.  The  defendant  had  only  transferred 
a  portion  of  the  Haid  lot  measuring  77  ft.  by  50  ft.,  and  the  plain- 
tiff.  claimed  the  difference  between  the  purchase-price  and  the 
value  of  the  portion  delivered.  As  a  further  claim  it  was  alleged 
that  shortly  after  the  sale  the  defendant's  surveyor  pointed  out  to 
the  plaintiff  the  pegs  of  the  said  lot  No.  3,  and  the  pegs  ho  pointed 
out  showed  the  correct  extent  of  land  sold.  Tliereafter  when 
transfer  was  pas.sed  on  the  19th  October,  1903,  though  the  dia- 
gram attached  showed  that  the  portion  transferred  was  only  77  ft 
by  50  ft.,  the  defendant  neglected  to  alter  the  position  of  the 
pegs  and  to  inform  the  plaintiff  that  the  portion  transferred  was 
not  the  full  extent  sold,  and  the  plaintiff  was  under  the  impression 
that  the  deed  of  transfer  referred  to  the  full  extent  of  the  said 
lot.  Subsequent  to  the  passing  of  transfer  the  plaintiff  built  a 
house  on  the  portion  transferred,  and  in  building  he  acted  under 
the  impression  that  the  full  extent  was  his  property,  and  erected 
the  said  house  in  such  a  position  that  the  portion  wliich  the 
defendant  had  failed  to  transfer  was  planned  to  be  the  backyard. 
The  plaintiff  erected  on  the  said  portion  a  fence  and  certain  out- 
buildings. By  reason  of  the  defendant  s  failure  to  transfer  the 
said  portion  the  plaintiflTs  said  house  was  so  situated  ihat  therv 
was  no  space  left  on  the  portion  transferred  which  could  be  used 
as  a  backyard,  and  the  value  of  the  property  had  thus  been 
depreciated ;  and  the  plaintiff  had  had  to  remove  the  fence  and 
outbuildings,  and  liod  suffered  damage  to  the  extent  of  £100 
in  all. 

Before  pleading  to  the  plaintifTs  further  claim  the  defendant 
excepted  thereto  on  the  ground  that  it  was  bad  in  law,  inasmuch 
as  it  disclosed  no  ground  of  action. 

de  Wet,  for  the  defendant :  It  was  due  to  his  own  neglect  if  the 
plaintiff  suffered  the  damages  in  question;  he  should  have  examined 
the  transfer  and  the  diagram  attached  to  it. 

Tiadall,  for  the  plaintiff:  It  is  the  seller's  duty  to  point  out 
the  bouudariea.of  the  land  sold ;  see  Grotius'  l7itrod9U'tivn,Bt  15, 
4.  If  he  does  not  do  so  at  the  time  of  tiunsfer,  but  has  done  so 
before,  tlie  purcluu^r  is  entitled  to  presume  that  the  transfer  is 
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in  accordance  with  the  beaconn  pointed  out.  There  wa8  no  duty 
on  the  plaintiff  to  examine  his  title  minutely  and  ascertain  the 
exact  extent  delivered.  Moreover,  he  bought  plot  No.  3,  and  not 
a  certain  extent  of  ground.  If  the  seller  had  sold  a  large  farm 
and  pointed  out  the  beacons,  it  could  not  be  the  duty  of  the 
purchaser  to  find  out  any  discrepancy  between  the  ground  sub- 
sequently transferred  and  that  shown  by  the  beacons. 

de  Wet  in  reply. 

Wessels,  J. :  In  this  case  the  plaintifT  alleges  in  his  declaration 
that  he  has  bought  from  the  defendant  a  certain  plot  oi  ground. 
He  says  that  the  plot  of  ground  was  described  Im  being  117  ft.  by 
50  ft  when  he  bought  it,  but  thi^t  when  he  actually  got  transfer 
of  the  ground,  instead  of  getting  117  ft.  by  50  ft,  he  got  77  ft  by 
50  ft.  He  goes  on  to  say  that  the  differeii'ce  in  value  between  the 
whole  extent  of  the  said  lot  and  the  portion  transferred  is  £200, 
and  he  says  to  the  defendant :  "  You  have  not  given  me  all  the 
ground  I  bought ;  the  difference  between  the  value  of  the  ground 
which  I  bought  and  the  value  of  the  ground  which  you  gave  tne 
is  £200,  and  therefore  you  must  refund  me  £200.''  Tlien  there  is 
a  further  claim,  that  shortly  after  the  sale  the  defendant's  sur- 
veyor pointed  out  to  the  plaintiff  the  pegs  of  the  said  plot  of 
ground,  and  the  pegs  so  pointed  out  showed  the  correct  extent  of 
land  sold  as  aforesaid,  meaning  thereby  that  it  showed  an  extent 
of  land  not  77  ft'  by  50  ft,  but  1 17  ft.  by  50  ft  Thereafter,  when 
transfer  was  passed  to  the  plaintiff,  though  the  diagram  attached 
to  the  deed  of  transfer  showed  that  the  portion  thereby  transferred 
was  only  77  ft  by  50  ft,  the  defendant  neglected  to  alter  the 
position  of  the  pegs  and  to  inform  the  plaintiff  that  the  portion 
transferred  was  not  the  full  extent  of  the  land  purchased,  and  the 
plaintiff  was  under  the  impression  tliat  the  deed  of  transfer 
referred  to  the  full  extent  of  the  said  plot.  Theo  the  plaintiff 
says  he  built  a  house  upon  the  portion  transferred  as  aforesaid, 
but  owing  to  the  fact  that  he  has  not  got  the  balance  of  the 
difference  between  117  ft  by  50  ft  and  77  ft  by  50  ft  his  house 
is  cramped,  and  for  this  reason  he  is  entitled  to  damages  td 
the  Extent  of  £100.  The  second  claim  is  excepted  to,  and  the 
excipient  says  that  it  shows  no  ground  of  action.     Mr.  de  Wet 
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points  out  that  what  the  plaintiff  really  does  is  this :  first  of  all 
he  says,  "  The  ground  you  have  sold  me  and  that  I  bought  was 
larger  than  the  ground  you  have  actually  transferred,  and  for 
that  reason  I  have  suffered  damage";  then  he  says  further, 
''The  ground  you  pointed  out  to  me  was  not  the  same  as  the 
ground  you  transferred  to  roe,  and  because  you  pointed  out  to 
me  the  ground  wrongly,  therefore  I  have  again  suffered  damage.^ 
It  is  true  there  is  an  obligation  on  the  part  of  the  seller  to 
point  out  to  the  purchaser  what  the  ground  is  that  he  sells ;  bat 
by  our  law  transfer  of  the  property  takes  place  by  registration, 
and  registration  is  equivalent  to  delivery.  Now  just  as  it  is  the 
duty  of  the  seller  to  point  out  the  ground  to  the  purchaaer,  so  it  is 
the  duty  of  the  purchaser  when  he  gets  his  transfer,  and  before 
he  incurs  any  expense  on  the  property  transferred,  to  see  what 
the  transfer  actually  gives  him.  There  are  two  obligaticma, 
therefore :  there  is  the  obligation  on  the  part  of  the  seller  to  show 
what  he  is  selling,  and  there  is  the  obligation  on  the  part  of  the 
purchaser  to  see  what  he  gets  transfer  of  before  he  incurs  ex- 
penses on  the  property  bought  by  him.  He  must  not  act  rashly 
with  the  hope,  if  he  is  wrong,  to  claim  damages  from  the  defend- 
ant, when  he  could  have  guarded  himself  against  such  damages 
by  merely  reading  the  document  which  gives  him  his  title  to  the 
ground.  If  the  puirchaser  had  read  the  document  in  his  possession 
he  would  have  seen  at  once  that  there  was  a  difference  between 
the  ground  that  he  bought  and  the  ground  he  got  transfer  of,  and 
that  there  must  be  an  error  somewhere  in  his  beacons.  Had  he 
compared  the  ground  he  got  with  the  ground  pointed  out  to  him, 
he  would  have  seen  that  he  had  no  right  to  build  outhouses 
where  he  did.  Having  been  negligent  himself,  and  having  throagh 
his  negligence  caused  inconvenience  to  himself,  he  cannot  rely  on 
getting  damages  from  the  seller.  In  this  case  he  did  not  build 
on  the  ground  before  he  got  transfer,  but  after  he  had  the  transfer 
in  his  pocket.  He  should  not  have  rashly  built  upon  the  land, 
when  from  his  transfer  he  must  have  known  that  he  was  not 
building  on  the  ground  transferred  to  him.  Under  those  circum- 
stances there  is  -no  causQ  of  action  here.  If  the  plaintiff  were  to 
prove  all  that  he  alleges,  the  defendant's  answer  would  still  be : 
"Thci  damage'  has  not  been  caused  by  me  so  much  as  by  your 
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own  negligence  in  building  on  ground  which  by  your  transfer  yoa 
could  have  seen  was  not  yours."  Th6  exception  must,  therefore, 
be  upheld  with  costs. 

Bristowe,  J. :  I  am  of  the  same  opinion.  At  the  date  of  the 
contrsct  of  sale  the  vendor  appears  to  have  told  the  ptbrchaaer 
that  what  he  was  buying  was  a  certain  erf,  measuring  117  ft  by 
50  ft,  aod  at  some  later  date,  but  before  transfer,  the  vendor's 
surveyor  went  with  the  purchaser  and  pointed  out  the  boundaries 
of  the  erf.  It  does  not  neemto  me  that  the  fact  of  the  vendor's 
surveyor  having  shown  the  purchaser  the  gprouhd  carries  the 
matter  any  further,  because  that  was  merely  a  confirmation  or 
amplification  of  the  verbal  statement  which  the  vendor  had 
already  made.  If  the  purchaser  had  been  given  immediate 
possession  of  the  land,  and  relying  on  this  representation  had 
gone  on  the  land  and  built  upon  it,  then  I  can  understand  that 
he  might  have  maintained  an  action  for  damages.  But  this  he 
did  not  do;  before  the  building  was  commenced  transfer  was 
passed.  The  transfer  did  not  purport  to  transfer  a  piece  of 
land  measuring  117  ft  by  60  ft,  but  a  piece  of  land  measuring 
77  ft  by  50  ft  If  the  purchaser  had  read  the  transfer  he  would 
have  known  perfectly  well  that  he  was  not  getting  all  that  he 
contracted  to  buy,  and  that  it  was  impossible  to  say,  without 
further  inquiry,  what  part  of  the  erf  he  had  agreed  to  buy  had 
been  actually  transferred  to  him.  If  the  purchaser  had  taken 
the  very  elementary  precaution  of  reading  the  transfer  deed  he 
would  have  found  that  he  was  exceedingly  unsafe  in  proceeding 
on  the  assumption  that  the  piece  of  land  on  which  he  did  build 
was  the  land  he  had  purchased.  I  do  not  see  how  he  can  now 
say  that  he  was  misled  by  the  original  representation.  That  was 
corrected  by  the  transfer,  which,  although  it  did  not  show  him 
clearly  what  it  was  he  was  getting,  at  all  events  showed  him  that 
the  defendant's  original  representation  was  incorrect 

I  therefore  agree  in  thinking  that  the  exception  should  be 
upheld. 

CuRLEWis,  J. :  I  concur  that  the  exception  should  be  upheld. 
As- 1  remarked  in  the  course  of  the  argument, -if  afCer  the  Riale  of 
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the  ground,  which  was  described  as  117  ft.  by  50  ft.,  and  which 
the  defendant  had  pointed  out,  the  plaintiff  had  forthwith  pro- 
ceeded to  build,  or  if  the  transfer  with  the  diagram  attached  had 
described  the  land  as  117  ft.  by  50  ft,  in  that  case  the  plaintiff 
might  have  had  an  action  against  the  defendant  for  the  expense 
incurred  by  him  and  the  damages  sustained  by  him  by  reason  of 
his  having  built  on  what  was  pointed  out  to  him,  or  on  what 
according  to  the  diagram  and  transfer  deed  was  represented  as 
having  been  sold  by  the  defendant  and  bought  by  him.  But 
inasmuch  as  he  received  transfer  to  which  a  diagram  was 
attached,  which  diagram  disclosed  to  him  that  the  ground  which, 
the  seller  had  conveyed  to  him  was  not  117  ft.  by  50  ft,  but  some- 
thing considerably  less,  I  cannot  but  think  that  it  was  the  plain- 
tiff's duty  to  read  those  documents  to  see  if  he  had  got  transfer 
of  what  he  had  bought ;  and  if  he  had  read  them  he  would  have 
noticed  that  he  was  getting  transfer  of  less  than  what  he  had 
bought.  That  would  have  immediately  put  him  on  inquiry  to 
ascertain  whether  the  pegs  which  were  pointed  out  to  him  repre- 
sented an  area  or  a  piece  of  ground  117  ft  by  50  ft,  or  whether 
they  represented  a  piece  of  ground  77  ft  by  50  ft  He  would 
thereby  have  avoided  the  expense  of  which  he  now  complains. 

Plaintiff's  Attorneys :  Ben*angS  ct  BtuUer ;  Defendant's  Attor- 
neys :  Rooth  it  Weanela, 
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1904.    AugvM  19.    Wessels,  Bbistowe,  and  Curlewis^  J.J. 

Landlord  and  ienomt, — Extent  oJjpremi»e$  leased. — Leaee  of  baekyiard. — 
Passage  not  specially  mentioned — Implied  eoniraet, 

A  lessor  let  ''a  piece  of  ground  in  the  yard  according  to  sketch  annexed.** 
Though  no  mention  was  made  in  the  lease  of  any  passage,  the  sketch, 
showed  a  narrow  strip  of  unoccupied  ground,  the  property  of  the 
plaintiff  separating  certain  house  previously  leased  to  the  defend- 
ant from  other  premises  of  the  plaintifiTs,  and  leading  to  the  yard 
as  an  approach  from  the  street.  The  length  and  width  of  the  strip 
were  marked  as  74  ft.  and  7  ft  respectively,  hut  the  word  passage 
did  not  appear  on  the  sketch.  At  the  date  of  the  lease  the  said 
strip  of  ground  had  the  usual  appearance  of  a  passage,  being 
bounded  for  part  of  its  extent,  from  the  street  inwards,  on  the  one 
side  by  a  wooden  fence,  and  on  the  other  by  the  side  wall  of  the 
house;  and  it  was  reasonably  necessary  for  the  use  of  the  yard. 
Held^  that  under  such  circumstances  there  was  an  implied  contract 
on  the  part  of  the  lessor  that  the  lessee  should  have  the  right  to  a 
common  use  of  the  passage. 

Action  for  a  declaration  of  rights  and  for  damages. 

The  plaintiff  was  the  owner  of  a  certain  erf,  No.  143,  Market 
Street,  Heidelberg.  On  the  20th  August,  1902,  the  plaintiff 
leased  in  writing  to  the  defendant  certain  portions  of  the  said 
erf,  namely,  a  double-storied  house  sho¥m  as  AGHB  on  the 
sketch  below,  and  ''  a  backyard,  as  pointed  out  by  the  lessor,  in 
a  line  with  the  southern  facade  of  the  house,  with  a  straight  line 
about  west  32  ft.,  thence  to  the  comer  of  an  afdak,  36  ft.,  and 
with  a  straight  line  between  the  two  houses  up  to  where  the 
water  furrow  leads  out  under  the  house."  This  yard  is  marked 
as  B  H  J  K  C  on  the  sketch. 

Thereafter,  while  the  above  lease,  which  was  entered  into  for 
a  period  of  five  years,  was  still  running,  the  parties  on  the  1st 
March,  1903,  signed  the  following  document :  "  From  the  corner 
of  the  small  shed,  26  ft,  to  the  comer  oi  the  board  fence.  From 
the  corner  of  Ihe  board  feftiee  along  the  board^fence,  29  ft.    From 
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there  to  the  comer  previously  pointed  out  as  backyard  hired  by 
Abrahamson  according  to  contract  of  the  20th  August,  19()2, 
about  12  ft  From  there  in  a  straight  line  to  the  lower  comer  of 
the  small  shed,  36  ft.  The  water-furrow  to  the  garden  remains 
free  for  the  water  and  also  the  entrance  to  it  At  one  pound 
sterling  per  month,  payable  every  month  in  advance." 

On  the  back  of  this  document  was  the  following  sketch, 
the  letters  ABODE  FOH  J  EL  being  omitted:— 


F  Al^ 


MARKET  STREET 


Oil  the  1st  July,  1903,  the  parties  entered  into  a  written  lease 
which  was  as  follows :  "  Agreed  with  Mr.  J.  Abrahamson  to  let 
to  him  a  piece  of  ground  in  the  yard  from  the  1st  July,  1903,  to 
the  Slst  August,  1907,  according  to  sketch  annexed,  and  signed 
by  both,  at  a  payment  of  £1  per  month  in  advance,  and  aooord- 
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ing  to  the  saine  terms  and  conditions  contained  in  the  agreement 
of  the  20th  Augost,  1902."  The  document  of  the  Ist  March, 
1908,  was  annexed  to  this  lease,  the  piece  of  ground  leased  being 
thai  shown  by  the  letters  ELDC. 

The  declaration  set  ont  that  the  defendant  claimed  the  sole  use 
of  the  portion  marked  A  B  C  D  E  F ;  that  he  had  encroached 
thereon  and  exduided  the  plaintiff  therefrom ;  and  the  plaintiff 
claimed  a  declaration  that  he  was  entitled  to  the  sole  nse  of  the 
said  ground,  an  order  ejecting  the  defendant,  and  the  sum  of  £500 
as  damages  sustained  on  account  of  the  defendant's  trespasa 

In  his  plea  the  defendant  denied  that  he  claimed  any  right  to 
the  exclusive  use  of  the  ground  in  dispute.  He  stated  that  the 
portion  marked  A  B  C  D  £  F  was  a  passage  in  existence  at  the 
date  of  the  lease,  and  was  at  that  time  and  still  was  the  only 
reasonable  means  of  access  from  the  public  streets  to  the  afore- 
said backyards  J  E  C  B  and  E  L  DC.  The  right  of  use  of 
the  backjrard  J  E  C  B  as  leased  included,  the  defendant  stated, 
the  right  to  use  the  passage  in  common  with  the  plaintiff ;  and 
further,  the  sketch  attached  to  the  memorandum  of  lease  of  the 
yard  EL  DC  showed  the  passage  as  the  only  means  of  com- 
munication between  the  said  yards  and  the  public  street,  and  the 
defendant  was  therefore  .entitled  under  this  lease  to  a  common 
use  of  the  passage.  In  regard  to  the  damages  alleged  to  have 
been  caused  by  obstructions  erected  by  him,  the  defendant  tendered 
£5  with  co6t&  As  an  alternative  plea  he  claimed  that  he  was 
entitled  to  a  reasonable  use  in  common  with  the  plaintiff  of  the 
said  passage  aff  a  way  of  necessity  for  the  purposes  of  carrying 
on  his  business  as  plumber  and  for  sanitary  purposes.  On  these 
pleadings  issue  was  joined.  The  facts  proved  are  set  out  in 
the  judgment  delivered.  The  plaintiff  was  called  to  prove  the 
damages  claimed,  and,  as  he  was  the  owner  of  the  ground  in 
dispute,  the  Court  held  that  the  onus  then  was  placed  upon  the 
defendant 

de  Wet,  for  the  defendant :  A  lessee  who  hires  property  hires 
all  that  is  necessary  for  the  purpose  of  enjoying  it.  The  portion 
ELDC  was  le€  as  a  backyard,  and  a  lease  of  a  yard  implies  a 
reasonable  means  of  aocesa    There  is  no  means  of  access  to  the 
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yard  except  through  the  door  of  the  house  A  Q  H  6,  and  this  is 
not  a  reasonable  approach  to  a  yard  hired  by  a  man  for  th^ 
purpose  of  carrying  on  a  plumber's  business.  At  the  date  of  the 
lea^e  the  ground  in  dispute  was  the  ordinary  means  of  approach 
to  the  yard,  and,  moreover,  it  is  shown  on  the  sketch  as  such  even 
though  the  word  passage  is  not  used.  The  evidence  shows  that 
A  B  C  D  E  F  was  used  as  a  passage.  Accordingly  the  defendant 
under  the  lease  of  the  1st  July,  1903,  is  by  implied  contract 
entitled  to  a  common  use  of  the  passage.  In  the  alternative  the 
pa^»age  is  the  only  means  of  approach  for  sanitary  purposes,  and 
the  lessee  is  entitled  to  succeed  on  the  ground  of  via  necessitatis. 

Esselen  (with  him  Tindall),  for  the  plaintiff:  The  defendant 
hired  "  a  piece  of  ground  in  the  yard,"  and  he  is  confined  to  the 
words  in  the  lease.  If  he  intended  to  acquire  the  right  to  use  the 
ground  in  dispute  he  should  have  seen  that  a  provision  to  that 
effect  was  inserted.  The  sketch  was  only  intended  to  demarcate 
the  limits  of  the  "  piece  of  ground  in  the  yard,"  and  the  fact  that 
the  boundaries  of  the  so-called  passage  are  indicated  does  not  give 
the  lessee  the  right  to  use  it,  for  the  sketch  also  shows  other 
premises  and  a  public  street  Moreover,  the  word  passage  does 
not  appear  anywhere  on  the  sketch,  and  in  point  of  fact  the 
evidence  does  not  show  that  the  ground  in  dispute  was  a  passage 
used  as  an  approach  to  the  yard.  The  defendant,  being  the  lessee 
of  the  yard  and  house  in  front  of  E  L  D  C,  has  a  way  through  the 
house. 

[  Wessefjs,  J.,  during  the  argument  called  attention  to  the  c&se 
of  MclfeUl  V.  Efitaii  (13  C.T.R.  600).] 

de  Wet,  in  reply. 

Wessels,  J. :  This  case  is  not  without  its  difficulties.  The 
plaintiff  in  August,  1902,  let  to  the  defendant  a  certain  house, 
ynth  a  certain  piece  of  yard  attached  to  that  hoase,  under  a 
definite  lease ;  afterwards  in  March,  1903,  the  plaintiff  let  to  the 
defendant  another  piece  of  ground.  It  is  true  that  the  latter 
ground  adjoins  the  yard,  but  the  lease  was  a  separate  lease.  At 
the  back  of  the  lease  of  March  there  was  a  sketch  of  the  ground. 
In  July  the  parties  made  a  very  short  contract,  in  which  they 
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simply  stated  that  the  one  hired  and  the  other  let — without 
setting  out  anything  definite  as  to  the  size  of  the  pai-cel  let 
There  is,  however,  a  reference  in  that  contract  to  the  sketch,  and 
I  take  it  tliat  by  referring  to  the  sketch  they  refer  to  the  whole 
document  of  March,  which  was  attaclied  to  the  contract  of  July. 
The  defendant  thought  himself  entitled  under  this  to  the  use  of 
a  passage.  Tliere  Was  a  passage  upon  the  ground,  because  there 
was  on  the  one  side  the  house  and  on  the  other  side  a  wooden 
screen  or  packing  case  fence,  and  this  passage,  whicli  led  to 
the  back  premises,  was  cut  off  from  the  street  by  a  gate.  There- 
fore, the  ground  leading  from  the  street  at  the  time  when  the 
second  lease  was  made  in  July  had  the  appearance  of  a  passage 
leading  to  the  back  premises.  It  is  true  it  was  not  all  the  way  a 
lane,  because  when  it  got  beyond  the  house  it  was  open  on  tlie 
one  side,  though  bounded  on  the  other  side  by  the  wooden  fen- 
cing. The  question  is  whether,  when  the  defendant  hired  from 
the  plaintiff  the  second  piece  of  ground — ^it  is  unnecessary  for  the 
purposes  of  this  case  to  decide  with  regard  to  the  first  piece 
of  ground — ^he  hired  not  only  that  piece  of  ground,  but  also 
the  right  to  go  from  that  piece  of  ground  over  what  appeared 
to  be  an  open  passage  to  the  public  street;  or  whether  he  only 
hired  that  particular  piece  of  ground,  and  had  no. right  what- 
soever to  use  that  other  piece  of  ground  which  led  to  the 
open  street 

This  raises  the  question  whether,  when  a  person  hires  a  piece 
of  ground  as  a  backyard  to  property,  the  front  of  which  abuts 
upon  a  main  thoroughfare  or  a  street,  such  lease  implies  that  he 
has  the  right  to  go  from  this  piece  of  ground  let  at  the  back 
of  the  property  by  means  of  a  strip  of  ground  which  is,  to 
all  appearance,  a  lane  or  passage  to  the  street  If  the  lease  of  a 
piece  of  ground  at  the  back  implies  this,  then  it  is  the  duty 
of  the  lessor,  if  he  does  not  wish  the  lessee  to  use  that  ground,  to 
put  in  the  contract  that  the  lessee  has  no  right  to  any  passage  to 
the  street  If,  on  the  other  hand,  there  is  no  such  implication 
wlMftooever,  then  of  course  the  lessee  must  be  bound  to  his  lease, 
and  im  BCii  entitled  to  claim  that  he  has  a  right  to  use  an  open 
piece  of  ground,  even  though  that  open  piece  of  ground  to  all 
intents  and  purposes  may  have  the  appearance  of  a  passage. 
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Now  it  is  a  well-known  principle  of  law  that  when  I  hire 
a  piece  of  property  I  hire  the  piece  of  property  witii  all  such 
(as  the  English  law  expresses  it)  easements  as  are  contiguous  and 
apparent;  or,  as  I  should  like  to  express  it  in  our  own  law, 
if  I  hire  a  piece  of  ground  it  implies  that  I  hire  all  that  is  neces- 
sary for  the  purposes  of  enjoying  that  piece  of  ground.  If  I  hire, 
therefore,  a  piece  of  ground  which  is  set  at  the  back  of  other 
premises,  I  also  hire  the  right  of  going  from  that  piece  of  ground 
at  the  back  to  the  open  thoroughfare,  and  it  makes  no  difTerenoe 
whether  between  the  piece  of  land  that  I  hire  and  the  main- 
street  there  happens  to  be  a  piece  of  ground  which  temporarily 
belongs  to  me,  or  which  I  have  temporarily  hired  Under  those 
circumstances,  if  a  person  has  a  piece  of  ground  with  a  passage 
which  leads  to  an  open  thoroughfare,  it  is  the  duty  of  the  lessor 
to  stipulate  in  his  contract  that  that  apparent  passage  which 
exists  there  is  not  really  a  passage,  and  that  he  does  not  intend 
the  lessee  to  use  that  passage.  It  is  then  for  the  lessee  to  say 
whether  under  those  conditions  he  will  or  will  not. accept  the 
lease ;  but  if  there  is  a  piece  of  ground  having  the  appearance  of 
a  passage,  then  the  lessee  is  entitled  to  assume  that  that  passage, 
which  leads  to  the  back  property  that  he  has  leased,  can  be  used 
by  him  in  common  with  all  other  people  who  have  property 
abutting  upon,  that  passage. 

If  we  take  the  sketch  which  was  attached  to  the  lease  of  the 
1st  July,  it  is  quite  manifest  that  the  parties  intended  that  the 
piece  of  ground  should  be  used  as  a  passage  by  the  lessee  in  order 
to  get  from  the  leased  premises  to  the  thoroughfare.  Where  it 
opens  out  on  to  the  street  it  is  left  open :  everything  else  is  marked 
off  with  lines ;  the  length  of  the  passage  is  given,  which  would  be 
quite  unnecessary  if  it  were  not  included  in  the  lease.  The  width 
of  the  passage  is  given,  and  we  have  been  told  in  evidence  that 
the  passage  was  (originally  8^  ft.  wide,  and  that  Pistorius  asked 
Abrahamson  to  move  the  gate  1^  ft  back.  Pistorius  denies  this ; 
but  I  think  on  the  whole  we  must  accept  that  it  was  understood 
between  the  parties  that  there  should  be  a  passage  of  7  ft  in  width. 
Of  course,  the  difficulty  in  this  case  is  that  this  passage  is  not 
mentioned  in  the  lease,  and  the  sketch  itself  does  not  refer  to  the 
lease ;  and  ias  Mr.  Eaaden  points  out,  the  word  "  passage  **  does 
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not  occnr  there.  Therefore  we  are  boond  to  pat  it,  I  think,  on  a 
principle  somewhat  higher  than  the  mere  fact  that  there  is  a 
sketch  attached  to  the  contract  .1  will  put  the  principle  thus, 
that  where  a  person  specially  hires  a  backyard  there  is  an  implied 
contract  on  the  part  of  the  lessor  that  the  lessee  can  use  as  a 
passage  ground  which  at  the  time  of  the  lease  had  the  usual 
appearance  of  a  passage,  and  which  was  reasonably  necessary 
for  the  use  of  the  backyard,  more  especially  where  such  passage, 
with  its  width,  is  indicated  on  the  sketch  attached  to  the  lease. 
Under  those  circumstances  there  must  be  judgment  in  favour  of 
the  defendant 

We  now  come  to  the  question  of  costs.  The  defendant  claimed 
originally  far  more  than  he  was  entitled  ta  He  claimed  not 
only  that  he  had  the  common  use  of  that  passage,  but  that  he 
had  the  exdusiye  use  thereof,  and  that  he  could  obstruct  the 
plaintiff  from  using  it  There  he  was  clearly  wrong;  but  after 
tiie  declaration  was  filed  he  withdrew  that  contention,  and  he 
contended  that  he  had  a  right  of  common  use,  and  he  also  tendered 
£6  damages.  I  think  the  £&  damages  were  quite  sufficient. 
Under  those  circumstances  the  plaintiff  is  entitled  to  his  costs 
up  to  the  date  that  the  defendant  tendered  him  the  damages  and 
filed  his  plea ;  to  the  costs  after  that  date  the  defendant  is 
entitled. 

BbIstowe,  J. :  I  am  of  the  same  opinion.  I  base  my  judgment 
on  the  second  lease,  and  not  on  the  first  lease,  and  I  desire  to 
express  no  opinion  as  to  what  the  decision  would  have  been  if 
the  matter  had  rested  on  the  first  lease  alone.  The  second  lease 
was  a  lease  of  the  yard  at  the  back  of  the  premises  comprised  in 
the  .first  lease ;  and  although  there  is  nothing  said  in  th^  lease 
about  it,  there  was  a  passage  which  led  to  this  yard  from  the 
street,  and  which  was  the  only  way  by  whidi  the  yard  could  be 
approached,  at  all  events  by  any  other  person  than  the  defendant 
Tha^  passage  was  a  defined  passage.  It  was  bounded  on  one  side 
by  a  fence  which  separated  it  from  the  other  property  of  the 
plaintiff,  and  on  the  other  side  by  the  boundary  of  the  land  which 
had  been  demised  to  the  defendant  by  the  first  lease.  This  pas- 
sage was  the  way  by  which  the  yard  had  been  approached.    To 
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all  appearance  it  was  intended  to  be  used  as  the  approach  to  the 
yard,  and  there  cannot  be  the  least  donbt  that  the  right  to  w» 
this  passage  would  add  materially  to  the  value  of  the  land  loatwd 
Under  those  circumstances  it  seems  to  me  that  the  lease  must  be 
taken  to  have  included  a  right-of-way  over  the  passage.  I  think 
the  lessee  was  entitled  to  assume  that  it  was  intended,  to  be 
included,  and  I  think  if  the  lessor  had  intended  that  it  should  noi 
have  been  so  included  it  was  for  him  to  have  said  so. 

GuRLEWis,  J. :  I  concur  in  the  interpretation  which  has  been 
put  by  my  brothers  on  the  agreement  of  lease  of  the  Ist  Jvly. 
Under  the  circumstances  in  which  that  lease  was  entered  into, 
considering  the  fact  that  there  was  then  on  the  ground  a  well- 
defined  area  which  was  recognised  as  a  passage  and  as  the 
entrance  to  these  very  back  premises  leased  under  the  agree- 
ment of  the  1st  July — an  area  which  was  undoubtedly  a  passage 
between  the  house  and  the  wooden  railing,  and  which  afterwards 
merged  into  the  back  preinises  leased — ^I  am  of  opinion  that  thiSy 
together  with  the  fact  that  on  the  diagram  or  rough  sketch  plan 
attached  to  the  aglneement,  and  to  which  reference  is  made  therein, 
the  area  is  defined  as  to  its  length  and  breadth,  shows  that  the 
parties  intended  that  the  lease  of  the  second  portion  of  the  back 
premises,  which  was  granted  to  the  defendant  on  the  Ist  July, 
1903,. should  include  in  it  the  right  to  use  what  is  there  shown  on 
the  sketch  as  a  passage,  though  not  marked  as  a. passage,  and 
what  was  recognised  on  the  ground  itself  as  being  the  approach 
to  the  back  entrance.  I  am  satisfied  from  the  evidence  which 
has  been  given  here  that  that  passage  or  entrance,  the  approach 
of  which  was  shut  in  by  a  gate,  was  only  intended  and  only  con- 
templated as  a  means  of  approach  to  those  back  premisea.  It 
might  have  been  different  if  that  pass^^^e  had  merged  into  the 
back  premises  of  the  building  on  the  ojpposite  side  of  the  house 
which  had  been  let  to  the  defendant — ^if,  instead  of  the  paling 
running  all  the  way  do¥m  the  length  of  74  ft  shown  there,  it  had 
only  run  the  length  of  the  house  which  the  defendant  had  leaaed 
under  his  first  lease.  But  the  fact  that  that  passsge  virtually 
ceased  to  be  a  passage  when  it  reached  the  boundary  of  that 
house,  and  then  merged  into  the  back  premises,  induces  me  to 
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believe  that  the  parties  must  have  intended  that  passage  to  be 
looked  upon,  and  to  be  used  by  the  tenant,  as  a  means  of  approach 
to  the  premises  which  were  leased  to  him. 

For  these  reasons  I  am  of  opinion  that,  in  the  circumstances 
of  that  lease,  it  was  implied  by  the  lease  that  the  tenant  should 
hare  the  use  of  the  passage  for  ordinary  purposes. 

Judgment  accordingly  entered  that  neither  the  plaintiff  nor 
the  defendant  was  entitled  to  the  sole  use  of  the  passage  in  dis- 
pute, but  that  they  had  a  coipmon  use — ^tlie  plaintiff  being  en- 
titled to  the  £5  tendered  as  damages,  with  costs  to  date  of  tender, 
and  the  defendant  to  all  subsequent  costs. 

Plaintiff's  Attorneys:  Macintoiii  ct  Kennerley ;  Defendant's 
Attorneys :  Roux  &  JcLcobez. 


DIRECTOR  OF  CUSTOMS  v.   STEIGMANN. 

1904.    August  5,  22.    Curlewis,  J. 

Cti8tonu, — Forfeiture, — Ordinance  Nv,  23  q/*1902,  sec,  38. — Impan-ter, 

The  provision  in  sec.  38  of  Ordinance  No.  23  of  1902,  to  the  effect  that 
every  person  who  shall  knowingly  assist  in  the  unloading  or  re- 
moval or  in  harbouring  of  goods  liable  to  forfeiture  under  any  Act 
relating  to  the  Customs  shall  forfeit  treble  the  duty  paid  value  of 
such  goods,  applies  to  the  importer  thereof. 

Action  for  the  recovery  of  the  sum  of  £12,428,  18s.  6d. 

The  declaration  set  out  that  between  September,  1903,  and 
June,  1904,  the  defendant  had  imported  cut  diamonds  and  rings 
into  the  Transvaal  to  the  value  of  £3942,  19s.  6d.  without  enter- 
ing the  same  for  the  purpose  of  paying  duty,  and  that  in  conse- 
quence the  diamonds  and  rings  became  liable  to  f oi-feitui^e  and  the 
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defendant  to  a  fine  of  £300  under  secsi  2  and  62. of  Ordinance 
Na  23  of  1902.  Daring  the  same  period  the  defendant  removed 
and  sold  the  said  articles,  but  failed  to  keep  books  showing  his 
transactions,  and  failed,  on  being  duly  requested,  to  produce  bills 
of  lading  or  invoices  containing  particulars  of  the  importations 
and  sales  for  the  inspection  of  the  plaintiff.  In  consequence  of 
his  failure  to  keep  books  and  give  the  said  information  the. 
defendant  became  liable  to  a  fine  of  £300  under  secsi  16  and  62 
of  the  aforesaid  statute ;  and  in  consequence  of  the  removal  bjr 
liim  of  the  diamonds  and  rings  he  became  liable  to  forfeit  to  the 
plaintiff  treble  the  duty  paid  value  thereof,  namely,  the  sum  of 
£11,828, 18s.  6d,  under  sec  38.  The  plaintiff  accordingly  claimed 
judgment  for  £12,428, 18s.  6d. 
The  defendant  was  in  de&Milt. 

Ba/rber  (with  him  BurM-Begg),  for  the  plaintiff. 

Owr^  adv.  vidL 

Postea  (August  22) : — 

CuRLEWis,  J.:  The  first  question  to  decide  is  whether  the 
diamonds  (cut  and  polished)  and  rings  which  defendant  is 
proved  to  have  sold  to  various  p»»ons  from  September,  1903, 
to  June,  1904,  were  imported  contrary  to  the  provisions  of  sec  2 
of  Ordinance  No.  23  of  1902,  and  thereby  became  liable  to 
forfeiture 

The  Customs  oflSoer  (Neuberger)  testified  that  he  had  examined 
the  records  of  the  Customs  Department  covering  the  period 
from  1st  June,  1903,  to  Ist  August,  1904,  but  found  only  one 
entry  of  diamonds,  viz.,  on  the  6th  May,  1904,  on  which  defend- 
ant had  paid  duty,  that  entry  being  for  about  108  carats,  valued 
at  about  £390, 12s.  He  also  testified  to  a  conversation  which  he 
had  with  the  defendant  towards  the  end  of  May  last  In  reply 
to  questions  the  defendant  admitted  to  him  that  he  had  sold 
diamonds  to  Danziger  and  others,  that  he  did  not  keep  any  books, 
thatrthe  only  invoice  which  he  had  for  the  diamonds  which  he 
had  sold  was  the  invoice  for  the  parcel  of  108  carats  on  which 
duty  had  been  paid  on  the  6th  May,  1904,  and  that  this  invoice 
was  the  only  proof  which  he  had  of  duty  having  been  paid  on  the 
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diamondB  which  he  had  sold.  He  also  admitted  that  he  had  sold 
all  his  diamonds,  and  had  none  left. 

It  has  been  proved  by  the  evidence  of  the  various  witnesses, 
whose  evidence  is  supported  by  original  invoices  or  receipts,  that 
between  16th  September,  1903,  and  4th  June,  1904,  defendant 
had  sold  and  delivered  diamonds  and  rings  for  the  sum  of 
£4042, 7&6d  Soon  after  the  2ni|uiries  were  made  by  the  Customs 
officer,  as  above  stated,  the  defendant  disappeared  from  Johannes- 
burg, and  his  whereabouts  are  unknown.  He  has  been  sued  in 
this  action  by  edictal  citation,  and  is  in  default  Though  the 
evidence  as  to  these  diamonds  and  rings  having  been  imported  by 
defendant  is  not  as  conclusive  as  could  be  wished,  the  circum- 
stances above  set  out  justify  the  Court  in  coming  to  the  oondu- 
sion  that  defendant  did  import  the  diamonds  and  rings  which 
he  sold,  and  that  no  proper  entry  thereof  was  made  nor  duty 
thereupon  paid  except  as  regards  the  diamonds  to  the  value  of 
£390, 12a,  on  which  duty  was  paid  by  him  on  the  6th  May,  1904, 
and  that  they  therefore  were  liable  to  forfeiture  {Graham,  N.O,,  v. 
Meyers,  Buch.  1869,  p.  314).  Defendant  therefore,  under  sec  2  of 
Ordinance  Na  23  of  1902,  became  liable  to  a  fine  not  exceeding 
£300. 

The  next  question  to  be  considered  is  whether  defendant  con- 
travened sec.  16  of  that  Ordinance.  From  the  evidence  I  am 
satisfied  that  defendant  was  carrying  on  the  business  of  a  working 
jeweller,  and  also  dealt  in  diamonds  and  jewellery,  and  that  he 
failed  to  keep  books  showing  his  transactions  therein,  and  also 
failed,  when  required  by  the  Customs  officer,  to  produce  bills  of 
lading,  invoices^  or  other  documents  containing  particulars  of  the 
importation  and  sale  of  the  diamonds  and  rings  which  he  had 
sold.  He  therefore,  under  sea  52  also,  became  liable  to  a  fine  not 
exceeding  £300.  Under  the  circumstances  of  this  case  I  think 
the  maximum  penalty  should  be  allowed  in  both  instances. 

The  next  question  is  whether  defendant  can  be  said  to  have 
knowingly  removed  the  diamonds  and  rings  which  were  liable  to 
forfeiture,  and  thereby  became  liable  to  forfeit  treble  the  duty 
paid  value  thereof  under  sec  38  of  the  Ordinance.  (The  plaintiff 
in  his  declaration  states  that  he  has  elected  to  sue  for  treble  the 
duty  paid  value  instead  of  the  £100  mentioned  in  that  section!) 
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It  was  principally  on  this  point  that  I  reserved  jadgment,  as  in 
the  absence  of  any  authority  on  the  subject  I  very  much  doubted 
whether  the  provisions  of  sec  38  applied  to  importers  of  the 
goods,  or  merely  to  third  parties  knowingly  assisting  or  being 
concerned  in  the  removal,  &c.,  of  the  goods.  I  find,  howevef, 
that  the  Privy  Council  has  practically  decided  this  question  in 
the  case  of  Graham,  N.O.,  v.  Pocock  &  Co,  (7  P.C.,  N.S.  152),  on 
appeal  from  a  decision  of  the  Supreme  Court  of  the  Cape  Colony 
(the  case  in  the  Supreme  Court  is  reported  in  Buch.  1868,  pp.  231 
and  233).  In  that  case  the  Privy  Council  held  that  not  only  were 
the  defendants  liable  for  the  forfeitiure  of  the  goods  which  were 
imported  by  them  without  due  entry  thereof  having  been  made, 
but  they  (or  at  any  rate  one  of  the  partners  of  the  defendant 
firm)  were  liable  to  treble  the  value  of  the  goods  for  being 
knowingly  concerned  in  the  landing  of  them.  In  the  face  of  this 
decision  it  is  unnecessary  for  me  to  consider  this  question  any 
further,  though  I  must  confess  were  it  not  for  this  decision  I 
would  hesitate  to  hold  that  the  provisions  of  sec.  38  applied  to 
the  importers. 

The  defendant  having  imported  the  diamonds  and  rings  with- 
out due  entry  and  without  payment  of  the  duty  thereon,  when 
he  sold  and  delivered  them  must  be  taken  to  have  removed  thein 
knowingly,  and  on  the  authority  of  the  decision  in  the  Privy 
Council  became  liable  also  to  forfeit  treble  the  duty  paid  value 
thereof.  The  goods  not  having  been  stopped  or  seized,  it  was  not 
possible  to  prove  their  actual  duty  paid  value.  The  witnesses  of 
the  plaintiff  have,  however,  stated  that  they  paid  defendant  a  fair 
value  for  the  diambnds  and  rings,  and  that  10  per  cent,  would  be 
a  fair  profit  to  allow  on  a  sale  in  such  large  quantities.  The 
actual  sales,  which  have  been  proved  by  invoices  or  receipts, 
amount  to  £4042, 7a  6d.  (I  am  not  prepared  to  accept  the  sale  for 
£1138  referred  to  by  one  of  the  witnesses.)  Allowing  10  per  cent, 
for  profit  on  this,  the  duty  paid  value  in  Johannesburg  would 
amount  to  about  £3638.  From  this,  however,  must  be  deducted 
the  value  of  the  parcel  of  diamonds  on  which  defendant  paid 
duty,  viz.,  £390,  12s.,  together  with  the  duty  thereon,  £39,  Is., 
that  is,  £429,  13s.  The  value,  thei-eforc,  of  the  diamonds  and 
rings  which  were  liable  to  forfeiture  would  Ic  £3208,  7s.     Plain- 
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tiff  is  therefore  entitled  to  recover  against  defendant  treble  this 
amount,  that  is,  £9625»  Is.  Ordinance  No.  5  of  1904  allows  these 
various  penalties  to  be  recovered  by  civil  action. 

There  will  therefore  be  judgment  in  favour  of  the  plaintiff  for 
a  total  amount  of  £10,225,  Is.  with  costs. 

Plaintiff's  Attorney :  /.  H.  L.  Findlay, 
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1904.    August  22.    Innes,  C.J.,  and  Mason  and  Bristowe,  J.J. 

Landlord  and  tenant, — Liability  of  joint  lessees  for  rent. 

In  the  absence  of  any  agreement  to  the  contrary  the  liability  of  co 
leasees  for  rent  is  joint  and  not  several. 

Appeal  from  a  decision  of  the  Assistant  Resident  Magistrate 
of  Pretoria* 

The  respondent  on  the  one  part  had  leased  certain  premises  to 
the  appellant  and  one  Fuchs  and  his  wife  on  the  other.  The 
lessor  sued  the  three  lessees  for  £50,  being  arrear  rent  under  the 
lease,  and  he  claimed  judgment  in  aolidum  against  them  all. 
The  appellant  tendered  one-third  of  the  rent  claimed,  but  the 
magistrate  held  that  he  was  liable  in  aolklum,  and  gave  judg- 
ment as  prayed  with  costs. 

Gregorowski,  for  the  appellant,  was  not  called  upon. 

de  Koi'te,  for  the  respondent:  Though  there  is  no  special 
stipulation  in  the  lease  that  the  lessees  sliall  be  liable  in  solid  am, 
the  nature  of  the  wiiole  contract  must  be  looked  to.  -  From  the 
obligations  undertaken  it  is  clear  that  the  lessees  contracted  to  be 
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liable  in  aolidwrn.  The  rent  is  payable  in  one  sam,  and  in 
the  event  of  non-payment  the .  lesaor  has  the  right  to  canoeL . 
Alflo  the  lessees  undertook:  to  pay  the  taxes  and  execute  repaira 
The  taxes  oould  not  be.  paid  nor  the  repairs  executed  propor- 
tionately. Further,  the  lessees  are  quoad  partners.  See  Voeib^ 
ad  Pavdeetas,  19,  2,  21;  Colonial  Qovernment  v.  Waterman 
(6  S.C.  185);  de  Pass  v.  Spence'a  Trustees  (4  S.C.  83). 

Innes,  C  J. :  The  appellant,  together  with  Mr.  and  Mrs.  Fachs, 
was  sued  for  £50,  being  two  months'  rent  under  a  certain  leasa^' 
He  tendered,  before  the  issue  of  summons,  his  one-third  pro  i\Ud 
share  of  what  was  due.  The  plaintiffwas  not  satisfied  with  that; 
he  claimed  judgment  in  solidum  against  all  the  lessees,  and  the 
magistrate  upheld  his  contention.  The  question  is  whether  the 
magistrate  was  right  It  is  a  well-known  rule  of  our  law  that 
co-rei  debendi  are  only  liable  pro  raid.  That  rule  is  subject  to 
certain  exceptions,  but' a  contract  of  lease,  as  such,  is  not  one  of 
them.  That  is  quite  dear  from  the  passage  in  Voet  (19,  2,  21) 
which  has  been  referred  to.  The  general  principle  of  law  applies 
in  the  case  of  a  lease,  as  well  as  it  does  in  the  case  of  other  ocm- 
tracta  That  principle  is  thikt,  in  the  absence  of  some  express 
agreement  which  shows  that  joint  contracting  parties  meant  to 
undertake  a  liability  in  sdid/um,  they  are  only  liable  pro  raid. 
Is  there  anything  to  take  this  particular  contract  out  of  the 
ordinary  rule  ?  In  my  opinion,  not  Mr.  de  Korte  relied  upon 
two  provisions  in  the  lease,  one  thikt  it  should  be  cancelled  if  the 
rent  was  not  paid  within  seven  days,  and  the  other  that  the 
lessees  should  pay  the  taxea  He  said  the  lessees  could  not  claim 
to  pay  each  one-third  of  the  taxes.  But  the  lease  may  give  the 
lessor  a  right  to  cancel  for  non-payment  of  rent;  and  yet  quite 
consistently  it  may  not  give  him  the  right  to  sue  the  lessees  pro 
raid  for  the  taxea  If  this  case  was  taken  out  of  the  general 
rule,  then  no  lease  would  fall  within  it  I  see  nothing  in  the 
lease  which  would  justify  the  Court  in  hol4ing  that  the  general 
rule  does  not  apply.  I  think,  therefore,  that  the  decision  of  the 
magistrate  was  wrong.  The  judgment  must  be  altered  into  a 
judgment  for  £50  against  the  defendants  jointly,  with  costs  in 
this  Court  and  in  the  court  below,  with  the  exception,  of  courae, 
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of  Miller,  who  tendered  his  one-third  before  sammons;  he  will 
have  his  costs  in  the  court  below  and  the  costs  of  the  appeal 

Mason  and  Bbistowe,  J  J.,  concorred. 

Af^llant's  Attorneys:  Ptetioar  Jk  Niemeyer;  Bespondent's 
Attorney :  (7.  H.  H.  Sheppard. 


ANGLO-FRENCH  NAVIGATION  COAL 
ESTATES,  LTD.,  v.  REGISTRAR  OF  DEEDS. 

1904.    August  22.    iNNis,  CJ.,  and  Mason  and  Bbuiowb,  JJ. 

De^  Qfiot^ — Jitneral  lecue, — Ihgiitratian  ggamai  iiUe, — Trnrnqfir  dut^. 
—Law  No.  20  of  1895,  $ec  16.— (>rtKnM<»  No.  65  of  1903, 
MS.  6. 

The  i^iplieaiit  company  was  the  holder  of  two  mineral  leues  entered 
into  and  regiateted  in  the  R^giater  of  Miaeellaneooa  Qmtraeta 
in  the  yeara  1896  and  1897  reapectiVely,  and  deaired  to  have  them 
registered  againat  the  titlea  of  the  propertiea  aifiKted,  under  the 
prdvisiona  of  Ordinance  Na  65  of  1903;  the  owners  oonaentecL 
One  leaaa  waa  "for  one  year,  renewable  from  year  to  year,  to 
continne  for  a  period  of  fifty  oonaecative  yeara" ;  and  the  other 
"for  one  year,  renewable  from  year  to  year,  to  continue  ao  long  aa 
the  renti^  thereonder  ahoald  be  duly  paid."  When  the  leaaea 
were  CMriginally  registered  the  Receiver  of  Revenue  in  fixing  the 
duty  impoaed  by  sec.  16  of  Law  No.  20  of  1895  calculated  it  in 
each  caae  on  the  rental  for  the  first  year  only,  and  registration  waa 
aftcted  aocwdiogly.  The  R^giatrar  of  Deeda  now  refuaed  to  re- 
giiter  the  leaaea  againat  the  titlea  on  the  ground  that,  the  leaaea 
being  for  an  indefinite  period,  the  Receiver  of  Revenue,  under 
aec  16  of  the  Law  of  1895,  should  have  valued  them  and  IcTied 
4  per  cent,  on  the  valuation ;  and  that  duty  having  only  been  paid 
on  one  year's  rdntala,  he  waa  juatified  in  refusing  to  register  until 
the  remainder  of  the  duty  leviable  under  that  section  had  been 
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paid.  HM^  that  though  the  calcnlatioii  of  duty  by  the  ReoeiTer  of 
Revenue  was  wrong  in  law,  yet^  as  that  duty  was  only  payable  on 
registration,  neither  the  late  nor  the  present  GoTemment  could 
have  sued  for  the  balance^  and  that  therefore  the  Registrar  could 
not  claim  it,  but  was  bound  to  register  the  leases. 

Application  for  an  order  compelling  the  Registrar  of  Deeds  to 
register  two  mineral  leases  against  the  titles  of  certain  two 
farms. 

The  facts  are  set  out  in  the  judgment 

Smuts,  for  the  applicant 
Barber,  for  the  respondent 

Innes,  C. J. :  The  two  contracts  in  this  case  are  both  mineral 
leases,  though  not  in  exactly  the  same  terms.  The  one  is  in  the 
form  that  the  lease  should  be  for  pne  year,  renewable  from  year 
to  year,  and  should  continue  for  a  period  of  fifty  successive  years ; 
the  wording  of  the  other  is  this :  "  The  lease  shall  begin  on  the 
signing  of  these  presents,  and  shall  be  for  one  year,  renewaUe 
from  year  to  year,  and  shall  continue  so  long  as  the  rent,  as 
hereinafter  mentioned,  shall  be  paid  on  the  respective  dde  dates 
thereof."  Both  documents  have  this  point  in  common — they  are 
for  one  year  certain.  The  one  is  renewable  year  by  year,  for 
fifty  years,  and  the  other  renewaible  year  by  year  indefinitely. 
Both  have  been  registered  in  the  Diverse  Akten ;  and  there  Iiave 
been  two  cessions  of  each,  the  last  cession  being  to  the  applicant, 
who  is  the  present  holder.  In  respect  of  each  cession  transfer 
duty  wbuld  be  payable  on  the  cession. 

The  holder  of  the  leaseis  desires  that  they  should  be  registered 
against  the  properties  which  they  affect.  The  owners  of  the  land 
make  no  objection ;  but  the  Registrar  of  Deeds  does,  and  he  bases 
his  objection  upon  a  section  of  Ordinance  No.  65  of  1903.  Sec 
6  deal?  with  the  registration  of  mineral  contracts  which  have 
been  registered  in  the  Diverse  Akten,  and  which  the  parties 
desire  to  have  recorded  against  the  title  deeds  of  the  land  aflTected. 
Itpit>vides  that  such  contracts  shall  be  registered  upon  production 
to  the  Registrar  of  Deeds,  "  provided  that  a  receipt  for  cdl  trans- 
fer duty  leviable   under   the  Laws  above  referred  to"   (that 
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is,  the  old  Laws),  "  or  to  which  the  contract  may  now  be  liable 
ui^der  Proclamation  Na  9  of  1902  or  any  amendment'  thereof,  be 
lodged  therewith."  The.  Regiatrar  says  there  has  been  no  proper 
receipt  given  to  him  for  all  transfer  duty  leviable  under  ^he  taws 
above. referred  to.  What  in  this  case  are  "the  Laws  above 
referred  to  "  ?  The  contracts  were  made  in  1896  and  1897 ;  there- 
fore the  Law  referred  to  was  Law  No.  20  of  1895,  aqd  the  pro- 
visions of  that  Law,  so  £ar  as  they  affect  this  case,  are  contained 
in  sec.  16.  .  After  providing  that,  every  grant  of  minerals  must 
be  by  notarial  act  registered  at  the  office  of  the  Registrar  of 
Deeds,  ttie  section  proceeds:  ^'If  such  grant  is  by  way  of  sale  or 
cession,  the  registration  shall  be  subject  to  a  pajrment  of  the  same 
transfer  dues  as  a  sale  of  fixed  property.  If  such  grant  is  by  way 
of  lease  for  a  fixed  period,  the  registration  shall  be  subject  to  a 
payment  of  4  per  cent,. of  the  total  amount  of  the  rent  for  the 
whole  period  for  which  the  lease  has  been  entered  upon.  If  audi 
grant  is  by  way  of  lease  for  an  indefinite  period  the  receiver  of 
transfer  dues  shall  estimate  \bjd  value  of  thcJease  and  4  per  .cent, 
on  the  amount  of  such  valuation  shall  be  paid.'* 

In  my  opinion  both  these  leases  were  for  an  indefinite  period  ; 
I  do  not  think  it  was  the  intention  of  the  parties  that  they' 
should  continue  in  the  one  case  either  for  one  year  or, else  for 
fifty  years,  or  in  the  other  case  either  for  one  year  pr  ^Ise 
forever.  I  think  they  are  "leases  for  an  indefinite  period'' 
within  the  meaning  of  those  wor^s  as  used  in  sec  IQ,  because 
their  length  depends  upon  the  extent  of  the  renewals. .  J  think 
we  should  read  their  language,  having  regard  to  all  the  circum- 
stances, as  meaning  that  the  lessor  was  bound  to  grant  renewals 
within  the  period  mentioned  in  the  lease,  and  the  lessee  was  to 
have  the  opticm  of  renewing.  Upon  the  extent  to.  which  he 
exercised  tiiat  option,,  year  after  year,  depended  the  length  of 
time  over  which  the  contract  between  the  parties  should. extend. 

That  being  su,,  the  duty  of  the  receiver  of  transfer  duty  waK 
cle^.  He.  ought  to  have  valued  these,  leases — ^assessed  their 
value — and  claimed  4  per  cent,  transfer  duty  upon  it.  ^  What  he 
did  was  to  accept  certain  transfer  duty,  and  to  give  receipts.  I 
shall  refer  to  one  of  the  receipts  in  each  case.  One  read  as 
follows :  "  Received  from  H.  Scbolt«  the  sojn  of  £5  aterling,  being 
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transfer  duty  on  ooal  and  mineral  rights  on  Blaauwkrans,  Middel- 
burg,  sold  on  the  26th  May,  1896,  lessee,  J.  S.  Bell,  lessor,  J.  S. 
de  Wet,  for  £125 ; "  the  other  was :  **  Received  from  Stegmann  & 
Esselen  the  sum  of  £10  sterling,  being  transfer  duty  on  the  ooal 
righi  on  Groenfontein,  Hiddelbuig,  leased  on  the  16th  September, 
1896,  for  one  year,  J.  S.  de  Wet  to  A.  Lewla"  What  the  receiver 
appears  to  have  done  was  to  take  the  first  year's  rental  in  each 
case.  He  so  expresses  it  in  one  receipt,  and  the  figures  show  that 
that  is  what  he  intended  in  the  other  case  also.  He  was  clearly 
wrong;  he  should  have  followed  the  course  which  I  have  indi- 
cated. He  made  a  mistake  in  reading  sec  16  of  Law  No.  20  of 
1895 ;  he  mistook  his  legal  position  under  that  section.  It  is  said 
it  was  the  practice  at  that  time  tb  act  as  he  did^  If  it  was  the 
practice,  it  was  founded  upon  a  mistake  of  law,  and  it  was 
a  wrong  practice.  The  custom,  it  is  iBkUeged,  was  to  charge  duty 
on  the  first' year's  rent,  to  take  chance  of  a  cession  thereafter,  and 
on  re-registration  becoming  necessary  to  charge  some  further 
duty,  though  it  does  not  appear  how  much.  It  is  dear  that  Law 
No.  20  of  1895  intended  that  duty  should  be  charged  only  once, 
and  if  there  was  this  custom,  it  was  founded  upon  a  wrong  read- 
ing of  the  statute. 

But  the  fact  that  the  receiver  of  transfer  duty  in  1896  was 
wrong  does  not  settle  the  question  between  the  parties.  The  real 
crux  is  whether  the  late  Government  could  have  sued  for  the 
balance  of  the  transfer  duty  properly  calculated.  If  the  late 
Government  could  not  have  recovered  the  balance,  then  the  present 
Government  has  no  right  to  sue  for  it,  because  it  simply  stands 
in  the  shoes  of  the  late  Government  There  was  no  intention  in 
the  Ordinance  of  1903  to  charge  any  fresh  transfer  duty  for  the 
new  registration  against  the  title  deed;  all  that  was  intended 
was  to  safeguard  the  due  payment  of  the  old  duty.  And  if 
the  present  Government  could  not  sue  for  the  balance  in  case  the 
duty  paid  had  been  wrongly  calculated,  then  in  my  opinion  the 
duty  is  not  leviable  under  sec.  6,  sub-s^  (a),  of  the  Ordinance  to 
which  I  have  referred. 

It  appears  to  me  that  the  late  Government  could  not,  and  the 
present  Government  cannot,  sue  for  the  difference ;  because  the 
duty  payable  under  sec.  16  of  Law  Na  20  of  1896  is  simply  a 
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regiatratioik  duty.  There  is  no  general  liability  cast  upon  either 
tiie  lessor  or  the  lessee  to  pay  that  duty  so  soon  as  the  contract 
is  entered  into,  as  appears  to  be  the  case  when  land  is  sold. 
There  the  buyer  has  to  pay  the  transfer  doty.  All  that  sec  16 
says  is  that  on  registration  a  certain  duty  of  4  per  cent  upon  the 
value  of  certain  leases  shall  be  paid  It  is  to  be  paid  6nly  when 
the  person  who  desires  to  have  it  registered  obtains  registration. 
If  under  those  circumstances  the  receiver  of  transfer  duty, 
through  a  mistake  of  law  misreading  sec.  16,  allowed  registra- 
tion upon  his  receipt  mistakenly  calculated,  neither  he  nor  the 
late  Qovemment  nor  the  present  Qovemment  could  sue  for  the 
balance.    And  that  being  so  this  duty  is  not  leviable. 

I  wished,  when  the  Court  adjourn^,  to  read  carefully  the 
case  of  Henderson's  Consolidated^  Oorporaticfn,  Ltd.,  v.  The 
Registrar  of  Deeds  ([1903]  T.S.  661),  because  that  was  a  very 
similar  case  in  some  respects,  though  the  present  point  was  not 
directly  in  issue.  There  also  the  Registrar  claimed  transfer  duty 
upon  an  unexpired  portion  of  a  lease  which  was  for  one  year 
certain,  and  might  be  renewed  up  to  twenty  years :  but  I  see,  on 
reading  the  report,  that  the  applicants  were  willing  to  pay  all 
that  the  Registrar  required.  The  question  of  whether  they  were 
bound  to  pay  it  did  not  arise,  and  was  not  argued  between  the 
parties.  Solomon,  J.,  rather  seems  to  have  doubted  it,  for  he 
said  this :  ''  It  was  a  lease  first  of  all  for  twelve  months,  and  then 
renewable  from  year  to  year  for  a  further  period  of  nineteen 
years ;  and  the  question  may  arise,  as  Mr.  Esselen  suggested  in 
the  course  of  his  argument,  whether  the  applicants  were  legally 
liable  to  pay  this  amount  of  duty  " — ^that  is,  the  full  amount  that 
the  Registrar  claimed.  In  order  to  obtain  transfer  they  waived 
that  question.  What  they  relied  upon  was  that  the  Receiver  of 
Revenue  had  given  a  wrong  receipt,  and  that  the  Registrar  of 
Deeds'  refusal  to  register  was  based^oaJhe^nor  in  the  receipt. 
I  do  not  think  anything  said  in  that  case  affects  the  decision  to 
which  a  consideration  of  the  words  of  the  Ordinance  in  this 
matter  leads  the  Court. 

That  being  so,  I  think  the  applicant  company  is  entitled  to 
the  order  asked  for,  and  we  must  authorise  the  Registrar  of 
Deeds  to  register  these  contracts.    The  matter  was  a  very  proper 
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one  to  be  brought  before  the  Court,  because  it  might  aflfect  large 
amounts  of  revenue^  and  the  aj^lkant  is  fortunate  in  getting  off 
as  it  does  with  the  smaUamount  which  the  late  Registrar  re- 
eeived.    Ttere  will  be  no  order  as  to  oosts. 

Hasqn,  J.:  I  opnc^TrjC  I  lind  some  doubt  at  first  whether 
these  leasee^  reneiwable.lrQm  year,  to  year,  would  not  jbe  in  the 
eyes  of  jthe.law  lesa^^  only  for  (me  year,  on  which  only  one 
year's  d.uty  ought  .to  b^  pftid.  Having  regard  to  the  circum- 
stances of  thQ  country  and  the  provisions  of  these  leases,  I  i^nk 
they  cpme,  within  the  t^z^Qs  of  sec,  16  of  Law  !N^o.  20  of  1895,  and 
are  leases  foran^  inflefinite  period.  I  concur  fully  in  the  reasons 
which  the.  Chief  JuOTiC|(, has  given. 

Bbistowx,  J.:  r agree: 

Applicant's  Attorneys:  Mdcintoah  Jk  KeuTierley ;  Respcmd- 
ent's  Attorney :  J.  H.  L.  FincUay. 


BEZUIDENHOUT  v.  TRANSVAAL  GOVERNMENT.     663 


BEZUIDENHOUT  v.  TRANSVAAL 
GK)VERNMENT. 

1904.    August  23*    Innes,  C.J.,  and  Mason  and  Curlewis,  J.J. 

Mines  and  minerals. — Gold  Lkmo. — Stand  township. — Stand  licences. — 
Ofcner's  share.— Law  No.  8  o/1885,  sec.  \b.—Law  No.  15  q/*1898, 
sees.  48  and  93. 

Sec  93  of  Law  No.  15  of  1898,  empowering  ihe  Oovemment  ta  proclaim 
stand  townshipf!  on  private  proclaimed  ground,  and  directing  that 
one-half  of  the  stand  licences  shall  go  to  the  Goyemment  and  one- 
half  to  the  owner  of  the  ground,  applies  only  to  stand  townships 
laid  out  after  the  taking  effect  of  the  Law. 

In  1887  the  owner  of  private  proclaimed  ground  leased  a  portion  of  it 
for  the  purpose  of  being  cut  up  into  stands.  The  ground  was  cut 
up,  and  the  Government  took  cession  of  the  lessees'  rights*  Stand 
licences  were  regularly  collected,  and  in  1897  the  Volksraad 
approved  of  the  action  of  the  Government  HMy  that  a  stand 
township  had  been  duly  established. 

On  the  lease  being  subsequently  cancelled  in  1902,  Hddy  that  the 
owner  of  the  ground  was  not  entitled  to  the  whole  of  the  licence- 
moneys  under  see.  15  of  Law  No.  8  of  1885,  but  that  his  rights 
were  governed  by  sec  48  of  Law  No.  15  of  1898 ;  and  that  he  was 
entitled  to  three-fourths  and  the  Government  to  one-fourth  of  the 
licence-moneys. 

The  plaintiff  was  the  owner  of  the  farm  TurfFontein.  This 
farm  was  proclaimed  on  the  27th  September,  1886,  as  a  public 
digging  under  Law  No.  8  of  1885,  under  which  the  registered 
owner  was  entitled  to  all  the  revenue  accruing  from  stand 
licences.  On  the  10th  January,  1887,  the  plaintiff  leased  to 
Meyer  and  Ferreira  a  portion  of  the  farm,  commonly  known 
as  Ferreira's  Township,  for  a  period  of  ninety-nine  years  at  a 
rental  of  £1  per  claim  per  month.  The  lessees  had  the  right  to 
survey  and  subdivide  the  ground  leased  into  plots,  .and  to  sub- 
let these  plots  as  stands,  and  they  did  so.  The  lessees  ceded 
their  rights  und^  the  lease  to  Colquhoun  and  others,  who  again 
on  the  14th  October^  1887,  ceded  them  to  the  late  Govern- 
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ment  On  the  26th  June,  1888,  a  notarial  agreement  was  en- 
tered into  between  the  plaintiff  and  the  Mining  Commissioner 
of  Johannesburg,  on  behalf  of  the  Government,  by  which  the 
original  contract  of  leAse  was  modified.  It  was  agreed  that  the 
rent  should  be  £165  per  annum,  payable  on  the  20th  December 
every  year,  and  that  if  the  rent  was  not  paid  on  the  due  date  the 
lessor  should  give  notice  in  writing  of  the  non-payment  of  the 
rent,  and  then  if  the  arrear  rent  was  not  paid  within  one  month 
of  such  notice  the  contract  of  lease  should  lapse.  Save  for  these 
modifications  the  contract  of  the  10th  January,  1887,  was  to 
remain  in  force.  The  rent  was  duly  paid  up  to  the  20th  De- 
cember, 1898,  since  which  date  no  rent  had  been  paid.  The  con- 
tracts had  been  duly  registered  in  the  Deeds  Office. 

On  the  iSSrd  August,  1902,  the  plaintiff  gave  notice  to  the 
Colonial  Secretary  that  the  rent  under  the  lease  was  in  arrear, 
and  demanded  payment*  The  rent  was  not  paid  within  one 
month  from  the  date  of  this  letter,  and  the  plaintiff  thereupon 
took  up  the  position  that  the  lease  had  lapsed. 

The  plaintiff  claimed : — 

(a)  An  order  declaring  that  the  contracts  had  lapsed,  and 
authorising  the  Registrar  of  Deeds  to  cancel  the 
registration  thereof. 

(6)  Payment  by  the  Government  of  all  arrears  of  rent  due 
under  the  lease  up  to  its  lapse. 

(c)  An  account  and  payment  of  all  stand  licences  received 
since  its  lapse. 

The  defendant  admitted  the  contracts,  but  denied  having 
received  proper  notice,  or  that  the  contracts  had  lapsed.  It 
pleaded  that  notice  should  have  been  given  to  the  Commissioner 
of  Mines  and  not  to  the  Colonial  Secretary,  and  that  the  arrear 
rent  had  been  duly  tendered.  Further,  in  the  event  of  the 
Court  declaring  that  the  contracts  had  lapsed,  that  Ferreira 
Township  was  a  stand  township  within  the  meaning  of  Law  No. 
15  of  1898,  and  that  it  was  under  that  Law  entitled  to  one-half 
of  the  stand  licence-moneys. 

For  the  plaintiff  the  original  letter  of  the  23rd  August,  1902, 
was  put  in.  It  bore  the  stamps  of  the  Colonial  Secretary's 
department,  of  the  Registrar  of  Mining  Rights,  Johannesburg, 
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and  of  the  Colonial  Treasury,  all  dated  within  one  month  of  the 
23rd  August,  1902.  A  reply  from  the  Assistant  Registrar  of 
Mining  Rights,  Johannesburg,  dated,  the  17th  September,  1902, 
informed  the  plaintiff  that  the  matter  had  been  referred  to  the 
Colonial  Treasurer,  and  referred  him  to  the  Treasury.  Further 
correspondence  put  in  was  between  the  plaintiff  and  the  Colonial 
Secretary  with  reference  to  the  share  of  licence-moneys  which 
the  plaintiff  would  lay  claim  to  in  case  the  Government  agreed 
to  the  cancellation  of  the  lease.  It  was  also  admitted  that  in 
June,  1888,  all  the  stands  on  Ferreira's  Township  had  been  given 
out  with  the  exception  of  sixty. 

For  the  defendant  evidence  was  given  that  the  stands  in 
question  were  held  under  conditions  laid  down  by  Executive 
Resolution,  art  307,  of  the  26th  November,  1886.  Further,  that 
the  action  of  the  Government  in  taking  over  the  lease  and  con- 
veiting  the  claims  into  stands  had /been  approved  by  Second 
Volksraadbesluit,  art  1386,  of  the  5th  October,  1897. 

QregoToweki  (with  him  Esaden  and  de  Wet),  for  the  plaintiff: 
Due  notice  of  the  rent  being  in  arrear  was  given  by  the  plaintiff, 
and  the  lease  accordingly  lapsed. 

[Innes,  C. J. :  You  need  not  labour  that  point] 
The  township  was  duly  constituted  under  Law  No.  8  of 
1885. 

[Innes,  C.J. :  How  do  you  say  it  was  constituted  ?] 
The  Government  had  the  right  to  reserve  ground  on  pro- 
claimed areas  for  towiiship  purposes;  see  Curtis  v.  Mining 
Conimiwioner  of  Jchanneiiywrg  (4  S.A.R  128);  Johanneabu/iy 
Sanitary  Board  v.  Hockley  (4  Off.  Rep.  247).  The  Government 
took  over  the  lease  for  the  express  purpose  of  a  stand  township. 
No  proclamation  was  necessary  ;  the  mere  expression  of  the 
intention  to  reserve  the  ground  was  sufficient  The  rights  of  the 
owner  were  fixed  by  Law  No.  8  of  1885,  sec  15,  i.e.  he  was 
entitled  to  all  the  stand  licence-moneys.  The  Law  remained 
unaltered  till  1891,  when  the  owner's  share  was  fixed  at  three- 
fourth&  Even  if  the  plaintiffs  rights  are  regulated  by  the 
present  Law,  then  he  is  entitled  to  three-fourths  of  the  licence- 
moneys;  see  sec.  48  of  Law  No.  15  of  1898. . 
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Ward  (with  him  Barber),  for  the  defendant:  Proper  notice 
was  not  given  to  the  defendant,  and  therefore  the  lease  did  not 
lapse.  Even  if  it  did  lapse  the  Government  is  entitled  to  one-half 
of  the  licence-moneys  under  .sec.  93  of  Law  No.  15  of  1898,  or  at 
any  rate  to  one- fourth  under  sec.  48.  The  tovmship  was  only 
confirmed  in  1897.  Even  with  regard  to  stands  given  out 
before  1891  the  alteration  in  the  Law  would  apply,  and  the 
owner  would  after  1891  be  entitled  to  only  three-fourths  of  the 
licence-moneys ;  see  Ouinsberg  v.  Scholtz,  Robertshaw,  and  KeUy 
([1903]  T.S.  737). 

Oregorowskif  in  reply. 

Innes,  C.J. :  This  is  an  action  to  have  it  declared  that  certain 
leases  have  been  duly  cancelled,  and  for  the  payment  of  certain 
moneys.  It  appears  that  in  January,  1887,  the  plaintiff  let  to 
Meyer  and  Ferreira  part  of  Turffontein — at  that  time  a  pro- 
claimed farm — for  a  term  of  ninety-nine  years  at  a  certain  rent. 
Tlie  payment  of  that  rent  was  to  commence  from  the  20th 
December,  1886,  and  it  wds  thereafter  to  be  paid  yearly  on 
the  20th  December.  The  contract  provided  that  it  should  lapse 
if  the  rent  was  not  regularly  paid.  The  contract  was  ceded 
by  Meyer  and  Ferreira  to  other  cessionaries,  who  in  turn  ceded 
their  rights  to  the  Government.  After  the  Government  had  so 
obtained  cession,  in  June,  1888,  a  further  contract  was  entered 
into  between  the  plaintiff  on  the  one  hand  and  the  Mining  Com- 
missioner, representing  the  Government,  on  the  other.  It  stipu- 
lated that  tlie  original  contract  should  remain  in  force,  save 
as  altered  by  the  new  one.  There  were  several  alterations. 
First,  the  rent  was  changed  from  £1  per  claim  per  month  to 
a  lump  sum  per  year  of  £165.  Then  the  provisions  as  to  the 
termination  of  the  contract  on  the  non-payment  of  the  rent  were 
made  clearer.  It  was  provided  that  if  the  rent  fell  into  arrear, 
then  the  lessor  should  give  notice  of  the  fact  to  the  Government 
— no  particular  department  was  specified — and  if  one  month  after 
the  date  of  such  notice  the  arrear  rent  had  not  been  paid,  then 
the  original  contract  and  the  new  contract  were  both  to  lapse 
ijwo  facto  without  the  necessity  of  any  process  of  law. 

It  appears,  that  rent  was  paid  up  to  the  20th  December^  1898, 


BEZUIDENHOUT  v.  TRANSVAAL  GOVERNMENT.     667 

for  the  period  efiding  upon  that  day.  No  rent  was  paid  for  1899, 
1900, 1901,  or  1902,  and  on  the  23rd  August,  1902.  a  letter  wan 
addrensed  by  Bezuidenhout  to  the  Colonial  Secretary.  I  need 
not  read  it ;  I  think  its  terms  were  sueh  as  were  contemplated  by 
the  (x>ntractof  1888.  It  is  said  that  the  comtnunication  was  of 
no  force,  because  it  was  addressed  to  the  wtx>ng  departittent— ^not 
to  the  Coin'missioner  of  Mines,  but  to  the' Colonial  Secretary: 
AH  I  can  say  i^ithat  the  Colonial  Secretary  dealt  -  with  thd 
subject-matter' of  the  letter  by  corteapondingfor  a  very  lottg 
time  a'bo'ut  it.  Morieover,  before  the  moiith  expired  Uiie  letter 
had  reached  the  Mines  Defparttneut.  But  in  spite  of  the  fact 
that  it  got  there  in  time  to  enable  the  department  to  pay  the 
arrear  rent  ^nd  thus  save  the  position  under  the  leaise,  the  time 
was  allowed  to  lapse  and-  no  rent  was  tendered  until  the  26th 
October,  1902.  The  result  of  that  notice,  and  of  the  fact  that  the 
arrear  rent  was  not  duly  paid,  was  to  bring  into  operation  the 
last  clause  of  the  contract  of  1888,- and  to  terminate  the  con- 
tractual relations  between  Bezuidenhout  and  the  Government. 
And  the  Court  must  so  decree. 

The  next  point  that  arises  is.  Who  is  entitled  to  the  stand 
licences  collected  by  the  Government  ftince  September,  1902, 
when  the  lease  terminated  ?  The  arrear  rent  up  to  that  date 
must  of  course  be  paid*  by  the  Government,  and  I  understisind  it 
does  not  dispute  that  liability.  The  first  question  which  arises  is, 
Are  they  legally,  stand  licences  at  all — was  there  a  prbperly 
constituted  township  ?   . 

By  the  Gold  Law  of  1898  a  stand  townHlirp  i^  one  surveyed 
and  laid  out  into  stands  and  proclaimed  or  approved  as  such  by 
the  Government.  But  was  that  so  before  1898?  So  far  as  I 
can  gather,  before  1898  it  had  been  held  tliat  the  Government 
under  the  Gold  Laws  which  then  existed  had  the  right  to  reserve 
any  portion  of  a  proclaimed  digging,  which  was  not  gold  bearing, 
for  the  purpose  of  being  cut  up  into  stands.  That  was  decided  in 
CnrtiH  cose,' and  the  decision  was  followed  in  the  hslsc  oi  HOcIdey, 
which  Mr.  GregorowHki  referred  to.  It  appeiars  to  have  been  the 
law.  Mr.  GvejomxvHki  admits  that  tliere  was  no  express  reserva- 
tion by  the  Government  of  thiK  ground  for  stands,  and  there  is 
no  precise  evidence  as  to  when  the  Government  began  to  take 
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licences  for  Atands ;  but  Mr.  Oregororjodd  does  not  rely  upon  that 
circumstance,  and  therefore  I  will  not  discuss  the  probabilities  of 
the  evidence  connected  with  it 

It  is  clear  that  the  Government  in  1887  took  cession  of  the 
lease,  which  was  one  of  ground  upon  a  proclaimed  field,  granted 
for  the  purpose  of  cutting  up  the  ground  into  stands  and  sub- 
letting it  To  my  mind,  when  the  Qovernment  became  cessio- 
nary of  that  lease,  it  virtually  ratified  the  purpose  for  which  the 
lease  had  been  entered  into  upon  the  face  of  it ;  and  its  conduct 
in  taking  cession  in  my  opinion  amounted  to  a  reservation  of 
that  ground  for  stands.  But  more  than  that,  the  fact  that  the 
Qovernment,  knowing  that  the  stands  had  been  laid  out  at 
the  time  when  they  took  cession,  accepted,  demanded,  and  col- 
lected licences  for  these  stands,  would  amount  to  a  reservation. 
If  there  could  be  further  doubt,  the  fact  that  the  Yolksraad 
in  1897  passed  a  Besluit  by  which  they  confirmed  the  past  action 
of  the  Government,  having  all  the  particulars  of  that  action 
before  them,  would  date  back  to  the  time  when  the  action  took 
place,  and  would  also  amount  to  the  establishment  about  that 
time  of  a  stand  township.  Therefore,  I  think  it  is  clear  that 
a  stand  township  did  exist 

Stand  licences  legally  recognised  by  the  Gold  Law  were  there- 
fore collected  after  the  lease  lapsed,  and  must  be  accounted  for. 
It  would  appear,  under  the  Law  of  1885,  that  the  owner  was 
entitled  to  all  the  stand  licences ;  but  in  1891  a  change  was  made. 
I  need  not  read  from  the  Law  of  1891,  because  I  have  the  corres- 
ponding section  in  the  Law  of  1898  (sec  48).  The  change  made 
was  this.  The  legislature  enacted  that  of  the  proceeds  of  stand 
licences  three-fourths  should  go  to  the  owner  and  one-fourth  to 
the  Government,  this  provision  not  to  be  applicable  :in  cases  where 
contracts  already  existed  or  might  be  entered  into  between  the 
Government  and  the  owner.  I  do  not  think  that  at  that  time 
(in  1891)  any  contract  existed  between  the  Government  and  the 
owner  of  the  nature  referred  to  in  this  section,  because  the  con- 
tract referred  to  there  was  an  express  contract  between  the 
Government  and  the  owner  for  the  purpose  of  establishing  a 
township.  No  such  contract  has  been  put  in  evidence ;  therefore 
we  may  read  this  clause  for  the  purposes  of  the  present  inquiry 
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as  if  that  last  sentence  had  been  eliminated :  "  Of  the  proceeds 
of  stand  licences  three-fourths  shall  go  to  the  owner,  and  one- 
fourth  to  the  Qovemment."  There  is  nothing  in  those  words 
which  limits  their  operation  to  licences  of  stands  pegged  out 
or  allotted  after  1891,  or  which  makes  any  difference  1)etwccn 
stand  licences  allotted  before  and  after  that  date ;  and  applying 
Uie  principle  laid  down  in  Chiiiisberg^a  case,  I  think  that  provi- 
sion has  a  general  application,  and  under  it  one-fourth  of  the 
stand  licences,  even  though  issued  before  1891,  would  go  to  the 
Qovemment 

Bat  the  Government  is  not  satisfied  with  that;  it  contends 
that  sec  93  of  the  Law  of  1898  applies,  and  that  under  that 
section  it  is  entitled  to  one-half  of  these  licences.  The  section 
reads  as  follows :  ''  The  Government  shall  have  the  power,  when 
such  is  necessary  in  the  public  interest" — those  are  words  of 
futarityr— "to  cause  private  proclaimed  ground,  after  consul- 
tation with  the  owner  if  possible,  to  be  surveyed  as  stands,  and 
to  cause  it  to  be  proclaimed  as  stand  townships.  The  preferent 
right  to  or  lease  of  these  stands  shall  be  publicly  sold  by  the 
Qovemment,  and  the  proceeds  of  the  sale,  after  deduction  of  the 
expenses,  shall  be  paid  to  the  registered  owner  or  owners  of  the 
ground.  Of  the  stand  licence-moneys  received  on  such  stand 
townships,  half  shall  go  to  the  State  and  half  to  the  owner." 
That  gave  the  Government  power  after  1898  to  proclaim  stand 
townships;  and  With  regard  to  stand  townships  so  proclaimed 
after  1898  one-half  of  the  stand  licences  received  was  to  go  to 
the  Government  But  that  provision  does  not  apply  in  this  case. 
I  think  the  alteration  introduced  by  the  Law  of  1891  applies, 
and  that  the  Government  is  only  entitled  to  one-fourth,  and  not 
one-hi^f ,  of  the  licence-moneys.  The  Court  will  grant  judgment 
for  the  plaintiff  in  terms  of  prayers  (a)  and  (6)  of  the  declaration, 
and  judgment  in  terms  of  prayer  (o),  except  that  only  three- 
fourths  of  the  Kcence-moneys  are  to  be  accounted  for,  instead  of 
tiie  whole.    The  defendant  must  pay  the  costs. 

Mason  and  Cublewis,  J.J.,  concurre%A. 

Plaintiff's  Attorneys:  Rooth  Jk  WeaBds;  Defendant's  Attor^ 
ney :  /.  H.  L\  Findlay. 
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1904.    Augvst  9,  29.    Mason  and  Cublewis,  J. J. 
Magistrate's  court. — JudffinetU  by  dqfatUU — Xeopeninff. — Bule  No,  18. 

A  having  obtained  judgment  by  default  in  a  magistrate's  court  agaii^t 
Z,  the  latter  sought  to  have  the  case  reopened  on  the  ground  that 
after  issue  of  summons  he  had  settled  with  A,  and  therdFore  it  was 
unnecessary  for  him  to  appear  at  the  hearing.  The  magistrate 
held  tha£  he  liad  no  jurisdiction  to  reopen  the  case  except  under 
Rule  No.  18  (schedule  B,  Proclamation  No.  21  of  1902),  and  that 
sufficient  cause  under  that  rule  had  not  been  shown.  Hddy  on 
appeal,  that  in  the  absence  of  any  allegation  or  proof  of  fraud  the 
decision  of  the  magistrate  must  be  upheld.  Ccuey  v.  IsradiUam 
'(«upr(^  p.  353)  followed. 

Quaerej  whether  und^  his  ordinary  jurisdiction  the  magistrate  would 
.  not  have  power  to  set  aside  a  judgment  by  default  obtained,  by 
^  ] » fraud.  :    .  . 

^   'Appeal  from  the  Second  Civil  Magistrate  of  Johannesburg. 

,/'¥he  appellant  sued  the  respondent  to  have  a  judgment  given 
in  default  reopened  on  the  ground  that  the  appellant,  having 
settled  the  claim,  was  not  ^und  to  appear  to  answer  ihe  sum- 
mons. Exception  was  taken  tKat  the  summons  for  reopening 
disclosed  no  cause  of  action.  The  magistrate  dismissed  the 
exception,  and,  having  heard  the  evidence  of  the  appellant, 
dismisse'd  the  summons.  Against  this  decision  the  appeal  Was 
brought. 

The  facts  appear  from  the  jud,gment. 

'  Crregorbivskiy  for  the  appellant:'  The  action  of  the  respondent 
in  accepting  payment  and  then  proceeding  with  the  action  was 
virtually  a  fraud  on  the  appellant,  and  Under  those  drcumstancea 
the  magistrate  should  have  reopened  the  case ;  see  Meintjes  v. 
Tltcicnissen  (10  E.D.C.  55);  Ritchie  v.  Avclre^va  (2  E.D.C.  254); 
Ross  V.  Dntvuit  {Buth.  -1877,  p.  li32).  These  case^' were  decided 
under  the  Cape  Magistrate's  Court  Rule,  whi^h  is  identicid  with 
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our  Role  No.  18.    If  the  ease  is  not  reopened  the  appellant  will 
have  no  remedy,  and  will  have  to  pay  the  amount  twice  over. 

de  Wet,  for  the  respondent:  The  decision  of  the  magistrate 
was  in  accordance  with  the  rule  laid  down  in  Casey  v.  IdraeUiUnn 
{supra,  p.  353).  The  Cape  cases  referred  to  were  all  quoted  in 
that  case.  The  summons  was  on  the  face  of  it  bad,  and  should 
have  been  dismissed  without  hearing  any  evidence.  From  the 
record  it  appears  that  the  respondent  is  willing  to  credit  the 
appellant  with  the  amount  actually  paid,  and  there  is  no  ques- 
tion of  fraud. 

ChregoTOWshi,  in  reply. 

The  Court  intimated  that,  with  the  consent  of  the  parties,  the 
record  of  the  original  case  would  be  sent  for  and  judgment  given 
later. 

PoBtea  (August  29):— 

The  judgment  of  the  Court  was  delivered  by 

Mason,  J.:  This  is  an  appeal  against  the  decision  of  the 
Second  Civil  Magistrate  of  Johannesburg  dismissing  the  sum- 
mons of  the  appellant  to  reopen  under  Rule  No.  18  of  Proclama- 
tion No.  21  of  1902  a  provisional  judgment,  upon  the  ground  that 
the  appellant  had  previously  settled  with  the  respondent  in  re- 
spect of  the  matter  set  forth  in  the  summons  before  the  day 
of  hearing,  and  that  it  was  therefore  unnecessary  for  him  to 
appear. 

The  original  account  was  for  the  sum  of  £2,  18s.  4d.,  dated 
the  2nd  February,  1904.  On  the  22nd  of  the  same  month  the 
respondent  agreed  to  credit  appellant  with  10s.  6d,  for  shortage 
claimed.  On  the  21st  May  summons  was  issued  for  £2,  ISs.  4d«, 
a^d  was  apparently  served  on  the  25th.  On  the  30th  May  the 
appellant  went  direct  to  the  respondent  and  settled  the  account 
in  accordance  with  the  agreed  allowance  by  paying  £2,  7s.  lOd., 
and  received  a  receipt  signed  by  one  Immink  for  the  respondent 
company.  On  the  2nd  June  the  appellant  wrote  to  the  attorneys 
for  the  respondent  stating  that  he  had  paid  the  correct  amount 
of  the  account  directly  to  the  company  as  per  receipt.  On  the 
7th  June  the  respondent  company  obtained  judgment  against 
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appellant ;  acoording  to  hia  evidence'  he  had  come  late  to  the 
conrt  after  provisional  judgment  by  default  had  been  given  in 
ooneequence.  of  his  being  a  restaurant-keeper  and  unable  to 
appear  at  the  time  mentioned — 10  o'clock  am. 

The  -magistrate  considered  that  he  had  no  jurisdiction  to  re- 
open a  provisional  judgment  by  default  except  under  Rule  Na  18, 
and  that  sufficient  cause  had  not  been  shown  in  terms  of  that 
rule^  which  only  authorises  such  a  judgment  to  be  set  aside  when 
the  defendant  was  absent  frob  home  at  the  time  of  service  or 
was  prevented  by  some  just  and  reasonable  cause  from  attending 
the  court 

When  the  case  came  before  us  the  records  of  the  original 
judgment  were  not  before  the  court,  and  it  appeared  as  if  judg- 
ment had  been  obtained  for  the  whole  amount  in  spite  of  the 
company  having  received  the  amount  direct  and  of  their  attorneys 
having  been  warned  of  the  payment.  We  sent  for  the  original 
records,  and  found  that  judgment  was  for  lbs.  6d.  upon  the 
evidence  of  one  Earl  Brauer  in  the  company's  employment  that 
the  defendant  still  owed  10s.  6d.,  the  balance  having  been  paid 
since  issue  of  summona  The  magistrate  seems  to  have  also  held 
that  there  is  no  common  law  right  to  reopen  a  provisional  judg- 
ment which  was  wrong  upon  the  merit& 

We  are  not  prepared  to  decide  that  a  judgment  which  has 
been  obtained  by  fraud  (and  speaking  generally  it  would  be  a 
fraud  to  obtain  a  judgment  for  an  amount  which  it  was  known 
had  already  been  paid)  could  not  be  set  aside  by  the  magistrate 
under  his  ordinary  jurisdiction  in  the  same  way  as  the  judgment 
of  a  superior  court  so  obtained  can  also  be  set  aside.  But  the 
summons  in  this  case  did  not  charge  fraud,  and  the  record  does 
not  clearly  show  that  judgment  was  obtained  knowingly  for  a 
wrong  amount,  because  the  person  who  gave  evidence  in  the 
magistrate's  court  was  not  the  one  who  had  signed  the  recript 

In  the  case  of  Casey  v.  Isrctdstam^  decided  on  the  2nd  May, 
1904,  this  Court  laid  down  that  a  judgment  c6uld  only  be  re- 
opened under  Rule  No.  18  on  the  grounds  therein  ^)edfically 
stated,  and  hot  upon  the  merits.  Now  in  this  case  the  magistrate 
held  that  the  appellant  was  not  prevented  by  any  just  and  reason- ' 
aUe^eauatf  from  attending  the  court  in  pursnaiice  of  the  summons* 
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and  with  that  oonclusion  we  are  not  prepared  to  disagree.  If  the 
proceedings  had  shown  clearly  that  the  provisional  judgment  had 
been  obtained  by  a  fraud,  or  if  the  application  io  set  it  aside  had 
been  based  on  a  charge  of  fraud,  and  the  magistrate  had  declined 
to  hear  it,  we  might  have  had  to  consider  the  case  otherwise  than 
in  connection  with  Rule  No.  18.  It  was  pressed  upon  us'that  the 
appellant  would  have  no  remedy  if  the  dedsion  of  the  magistrate 
were  upheld ;  but  this  aspect  of  the  matter  was  considered  in  the 
case  of  Gaaey  v.  IsraeUtam,  and,  moreover,  we  are  not  prepared 
to  decide  that  there  is  no  other  means  of  reliel 

We  have  therefore  come  to  the  conclusion  that  on  the  action 
as  framed,  and  upon  the  evidence  which  was  led  before  the 
magistrate,  we  should  not  be  justified  in  interfering  with  his 
decision,  and  we  must  therefore  dismiss  the  appeal  with  coeia 

Appellant's  Attorney:  J.H.Findlay;  Respondent's  Attorneys : 
Roux  A  Jaoobsz. 


SCHAPIRO  v.  SCHAPIRO. 

1904.    AuguBt  29.    Iknes,  CJ.,  and  Mason  and  Bristowe,  JJ. 

Husband  and  wife, —  Foreign  law, —  Onui  of  proof . —  Mqlh^imomial 
domicile, — Community, 

The  law  of  the  matrimoniAl  domicile  regulates  the  rights  of  the  spouses 
in  regard  to  all  property  whether  originally  possessed  or  after- 
acquired,  and  whether  situated  at  the  matrimonial  domicile  or  in 
a  country  to  which  they  may  have  subsequently  removed. 

Tran^aal  courts  administer  Roman-Dutch  law  in  all  oases  save  those 
to  which  the  principles  of  that  law  direct  that  the  law  of  a  foreign 
country  should  apply ;  any  party  Who  relies  upon  a  diflbrenoe  be- 
tween the  foreign  and  the  domestic  law  must  prove  what  the 
foreign  law  is. 

The  defendant  pleaded  that  by  the  Uw  of  Russia  the  marriage  of 
himself  and  his  deceased  wife  w^s  not  a  marriage  in  community. 
Aftertfi  ^Mdence  had  been  led,  but  before  judgment  was  given,  he 
affiled  ^or  a  postponement  to  enable  him  to  lead,  further  evidence 
to'  prove  what  the  law  of  fiossia  was.    The  application  was  i«f  used| 
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and  ia  th«  absence  of  proof  of  the  law  of  Russia  the  judge  applied 
.  t^he  Roman-Dutch  law.  Held^  that  the  postponement  should  have 
been  granted.  Appeal  allowed  and  case  referred  back  for  further 
evidence  as  to  the  law  of  Russia,  both  parties  to  have  the  right  to 
caU  such  evidenoe. 

Appeal  from  a  decidon  by  Cublewis,  J.,  in  the  Witwatersrand 
High  Court. 

The  facts  are  set  out  in  the  following  reasons  givea  by  the 
leamedjudge  in  the  court  below : — 

The  plaintifi^  who  is  a  daughter  of  the  defendant^  alleged  in  her 
declaration  that  her  i^thet  was  married  to  her  mother,  Rachael 
Schapiroy  in  Russia  in  community  of  property;  that  there  were  six 
children  of  the  marriage  surviving  including  plaintiff;  that  in  June, 
1882,  her  father  came  to  reside  in  Johannesburg,  and  had  continued  to 
reside  there  up  to  the  date  of  action ;  that  in  1894  her  mother,  together 
with  plaintiff  and  the  other  children,  came  to  reside  in  Jc^iannesburg, 
where  her  mother  died  on  the  17th  April,  1897,  intestate;  that  at  the 
time  of  her  death  her  mother  and  defendant  were  joint  possessors  of, 
among  other  things,  certain  immovable  property  in  Johannesburg ;  that 
the  value  of  the  joint  estate  was  about  £20,000;  that  since  the  mother's 
death  defendant  had  sold  all  this  immovable  property  except  two  stands, 
which  were  being  expropriated  by  the  Johannesburg  Town  Council,  and 
for  which  it  was  anticipated  compensation  to  the  extent  of  £5000  would 
be  payable;  that  no  letters  of  administration  had  been  taken  out  in  her 
mother's  estate;  that  on  the  22nd  May,  1902,  defendant  induced  and 
impelled  plaintiff,  then  a  minor,  to  execute  a  deed  whereby  she  pur- 
ported to  transfer  and  sell  to  defendant  in  consideration  of  tlie  sum  of 
£300  her  share  in  the  estate  of  her  mother,  and  that  the  deed  is  null 
and  void  for  the  reasons  set  out  in  the  declaration. 

Plaintiff  was  allowed  at  the  trial  to  amend  her  prayer,  and  the 
prayer  as  amended  was  for  an  order  declaring  the  deed  above  mentioned 
null  and  void,  and  compelling  the  defendant  to  file  with  the  proper 
officer  a  death  notice  of  his  late  wife  and  an  inventory  of  her  estate, 
and.  to  take  such  steps  as  might  be  necessary  for  the  due  administra- 
tion of  the  said  estate,  or,  alternately,  for  payment  of  her  share  of  the 
estate. 

,  The  defence  was  that  the  parties  were  married  in  Russia,  out  not  in 
community  of  property;  that  at  the  date  of  the  death  of  his  wife 
he  owned  certain  stands  in  Johannesburg  specified  in  the  plea;  that  the 
late  Rachael  Schapiro  never  owned  jointly  with  him  or  at  all  any  pro- 
perty of  any  kind  whatsoever,  and  that  if  she  ever  did  own  Any  property 
jointly  with  him  or  at  all  (which  defendant  denied),  the  defendant  by 
virtue  of  the  marriage  law  of  Russia  became  the  owner  t&ereof  on  the 
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death  of  his  wife.  Ddfendant  admittod  the  execution  of  the  agreement 
of  the  22nd  May,  1902,  and  tendered  oanoellation  thereof  with  costs'  to 
date  of  tender. 

Neither  phiintiff  nor  defendant  produced  anj  eyidence  to  show  what 
was  the  law  of  Russia  as  to  the  rights  of  property  of  persons  married  in 
that  country.  The  defendant  indeed  stated  in  his  evidence  that  he  was 
married  to  his  late  wife  under  a  Jewish  contract  of  marriage,  and  that 
according  to  Jewish  law  on  the  death  of  the  wife  the  hushand  heoomes 
the  sole  heir,  and  it  was  sought  to  prove  by  the  evidence  of  a  rabbi 
what  the  rights  were  of  persons  married  according  to  the  laws  of  the 
Jewish  persuasion.  I  held,  however,  that  the  court  had  not  to  decide 
what  were  the  rights  of  the  parties  to  the  marriage  according  to  the 
laws  of  the  Jewish  faith,  but  what  were  their  rights  according  to  the 
law  of  Russia,  and  that  therefore  evidence  as  to  the  Jewish  law  was 
inadmissible.  The  so-called  marriage  contract  was  merely  a  certificate 
of  marriage  according  to  the  ceremony  by  the  Jewish  religion. 

In  argument  counsel  for  the  i^laintaff  contended  that  it  was  not 
necessary,  in  order  for  the  plaintiff  to  succeed,  for  the  court  to  decide 
that  the  parties  were  married  in  community  of  property ;  but  if  that 
were  necessary  he  asked  the  courts  on  the  auth<»ity  of  Fa,\Mre  y.  Tulbagh 
Divisional  Council  (8  S.C.  72),  to  presume,  in  the  absence  of  proof 
to  the  contrary,  that  the  parties  were  married  in  community.  I 
expressed  a  doubt  whether  the  decision  in  that  case  intended  the  pre- 
sumption to  apply  except  as  r^(ards  marriages  contracted  in  a  country 
where  our  Roman-Dutch  law  prevailed.  On  the  evidence,  however, 
contained  in  the  deed  of  agreement  between  defendant  and  plaintiff  of 
the  22nd  May,  1902,  in  which  defendant  declared  that  he  had  remained 
in  possession  of  the  joint  estate  of  himself  and  his  deceased  wife,  and 
which  I  considered  must  be  taken  as  being  equivalent  to  an  admission 
on  his  part  that  the  estate  of  his  wife  and  himself  was  a  joint  one,  and 
as  defendant  pleaded  that  by  the  marriage  law  of  Russia  he  became  the 
owner  of  his  wife's  property  on  her  death,  I  held  that  the  burden  lay 
on  defendant  to  prove  what  was  the  difference  between  the  law  of 
Russia  and  our  law  upon  this  subject  (Smith  v.  Oovldy  4  Moore  P.O. 
26).  Towards  the  conclasioh  of  his  argument  counsel  for  defendant 
stated  that)  if  the  court  held  that  the  onus  was  on  defendant  to  prove 
what  the  law  of  Russia  was,  he  desired  a  postponement  to  obtain  evlr 
dence  for  that  purpose,  but  I  refused  to  postpone  the  case. 

I  therefore  held  that,  in  the  absence  of  proper  proof  of  the  law  of 
Russia,  the  court  could  not  take  notice  of  it,  but  must  d^de  according* 
to  our  own,Roman-Putch  law  ;  yvIq' Brown  v.  .Gfracey  j(D«  St  R,,  N«S.! 
41  n.X  andZ/^  v.  Guibtrt  (1  L.R.,  Q.B.  129)..  But  even  if  there 
was  no  community  between  defendant  and  his  wife,  il  is  clear  from  the 
evidence  that  Mrs.  Schapiro  was  possi^ssed  of  jewellery  of  conisiderable 
valiMrat  ihe'dMe  of  her  deaths     Under  Law  N0.  \2'6i  1870nt  was 
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therefore  defendant's  duty  to  haye  given  notaoe  of  the  death  of  hui  wife 
to  the  field-oomet  of  his  word. 

In  his  evidence  defendant  admitted  he  had  given  no  such  notice  to 
the  officials  of  the  late  Qovemment^  I  therefore  held  that^  if  not  under 
Proclamation  Na  28  of  1902»  then  under  the  common  Uw,  the  defend- 
ant ought  now  to  file  a  death  notaoe  and  inventoty  of  his  wife's  estate. 
I  aoeordinglj  ordered  the  defendant  to  file  with  the  proper  officer  within 
one  month  a  death  notaoe  of  his  late  wife  and  an  inventory  of  the  joint 
estate  of  his  wife  and  himself ;  no  order  was  mode  as  to  the  administra- 
tion of  the  estate,  thAt  being  a  matter  for  the  Master. 

As  cancellation  of  the  agreement  of  the  22nd  May,  1902,  was 
tendered,  that  deed  of  agreement  was  declared  void  and  cancelled. 

The  defendant  was  ordered  to  pay  the  costs  of  the  action. 

Oregorowski,  for  the  appellant :  The  learned  judge  was  wrong 
in  holding  that  community  of  property  existed.  Russia  is  the 
matrimonial  domicile,  and  the  law  of  that  country  governs  the 
rights  of  the  spousee  as  to  property.  There  is  .no  presumption 
that  there  is  community  by  Russian  law.  The  properfy  is  regis- 
tered in  the  husband's  name,  and  the  presumption  is  that  it 
belongs  to  him.  The  plaintiff  claims  that  her  mother  was  en- 
titled to  a  shore  of  it  by  virtue  of  the  community,  and  she  must 
prove  that  community  exists  by  the  law  pf  Russia.  Where  the 
foreign  law  is  not  proved  the  Court  cannot  presume  that  .Roman- 
Dutch  law  applies. 

[Iknes,  C J. :  The  learned  judge  evidently  followe4  the  prin- 
ciple laid  down  in  Uoyd  v.  Ouibert  (1  L.R,  Q.B.  115X  that  the 
party  who  relies  upon  a  right  given  by  foreign  law  must  prove 
what  that  law  i&} 

In  this  case  the  plaintiff  relied  on  a  right  given  by  foreign 
law.  In  any  event  the  order  granted  more  than  was  prayed  for 
in  tiie  declaration.  The  Court  should  send  back  the  case  to  have 
evidence  taken  as  to  the  law  of  Rubsia.  The  learned  judge 
should  have  granted  the  postponement  applied  for. 

McHugk,  for  the  respondent:  The  onus  clearly  lay  upon  the 
defendant  to  prove  the  law  of  Russia.  He  knew  that,  and  should 
have  been  prepared  with  evidence  at  the  trial  As  he  was  not, 
the  learned  judge'' exercised  a  proper  discretion  in  giving  judg- 
ment against  him. 

Inkeh,  C.J; :  The  respondent  is  an  heir  ah  inteBtato  of  her  late 
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mother ;  there! ore>  if  her  mother  left  any  estate  she  is  entitled  to 
a  share  of  ii.  There  is  evidence  upon  the  record  to  show  that 
her  mother  had  some  estate,  though  it  may  only  have  been 
jewellery,  and  therefore  an  inventory  would  be  necessary.  But 
the  real  question  is  whether  the  judge  in  the  court  below  was 
right  in  directing  the  appellant  to  file  an  inventory  of  all  the 
property  held  by  his  late  wife  and  himself,  thereby  deciding  tha^t 
there  was  a  joint  estate  and  that  the  marriage  was  one  in  com- 
munity. By  the  law  of  this  country  the  law  of  the  domicile  of 
marriage  regulates  the  rights  of  spouses  with  regard  to  all  property, 
whether  possessed  at  the  time  of  marriage  or  after-acquired,  even 
though  it  may  have  been  acquired  in  a  country  to  which  they 
had  removed  after  marriage.  In  the  present  case  the  law  of  the 
matrimonial  domicile  is  the  law  of  Russia.  But  there  is  no 
evidence  upon  the  record  to  show  what  the  law  of  Russia  i& 
What,  under  the  circumstances,  was  the  duty  of  the  court? 
That  depends  upon  the  further  question,  upon  whom  lay  the 
onus  of  proving  the  law  of  Russia.  In  my  opinion  the  onus 
was  on  the  defendant,  because  he  was  the  person  who  main- 
tained that  the  law  of  Russia  was  different  to  our  law. 

The  courts  of  this  country  apply  the  Roman-Dutch  law  in  all 
investigations  which  come  before  them  unless  it  is  shown  that  in 
any  particular  case  our  0¥m  domestic  law  .makes  the  law  of 
another  country  applicable..  The  onus  lies  upon  any  p^rty  who 
asserts  that  the  law  of  a  fore^  country  applies,  to  pr^ve  what 
the  law  of  that  country  is  and  whereiii  it  differs  from  our  own. 
That  is  a  rule  founded  on  common  sense,  and  it  has  undoubtedly 
been  applied  by  the  Privy  Council.  In  the  case  of  Smith  v. 
Chndd  (4  Moore  P.C.  21)  the  principle  is  thus  stated :  "But  we 
apprehend  that  where  reliwce  is  placed  by  any  party/ upon  a 
difference  between  the  law  of  England  and  the  law  of  a  foreign 
State  upon  such  a  subject,  he  is  bound  by  witnesses  or  books  of 
authority  to  show  that  there  is  such  a  difference."  That  doctrine, 
I  think,  governs^ this  case;  therefore  the  defendant  ought  to 
have  shown  what  the  difference  was  between  the  law  of  Russia 
and  the  law  of  this  country.  He  failed  to  do  so;  and  it  was 
therefore  competent  for  the  court  below  to  grant  judgment  against 
hiuL    But  before  judgment  was  jH-onounced  the  defendant  appliied 
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for  a  postponement  in  order  that  he  might  lead  evidence  as  to 
what  the  law  of  Russia  was,  alleging  that  he  had  been  taken  by 
surprise.  I  think  the  learned  judge  was  bound  to  consider  the 
application  of  the  defendant  for  a  postponement  under  the  special 
oircumstatices  of  the  case,  and  that  the  discretion  which  he  had 
in  the  matter  was  a  judicial  discretion.  And  I  am  unab)e  to 
agree  with  the  manner  in  which  that  discretion  was  exercised  in 
the  court  below.  This  is  an  estate  of  considerable  value,  and  if 
it  should  be  found  that  by  the  Jaw  of  Russia  there  was  no  com- 
munity of  property,  then  by  the  judgment  which  .  has  been 
pronounced  grave  injustice  would  be  done.  I  think  the  learned 
judge  ought  to  liave  granted  the  application  for^  postponement. 

Up  to  a  i<ecent  date  it  would  not  have  been  possible,  for  us  to 
interfere  in  a  case  of  this  kind  by  remitting  it.  for  further  evi- 
dence, esicept  by  consent  of  parties.  But  by  Ordinance  No.  43  of 
1904,  which  has  been  lately  promulgated,  this  Court  is  given 
that  power.  Under  that  statute  we  have  the  power  to  send  this 
case  back  to  the  Witwatersrand  High  Court  for  further  evidence 
as  to  what  the  law  of  Russia  upon  the  point  in  dispute  really  is. 
When  that  evidence  has  been  taken,  and  the  law  of  Russia  has 
been  ascertained,  the  High  Court  will  apply  that  law  to  the 
circumstances  of  the  case  and  give  a  judgment  which  will  finally 
settle  the  questions  between  the  parties.  The  Court  will  there- 
fore make  an  order  to  the  following  effect:  "Appeal  allowed  ; 
order  in  the  court  below  set  aside  and  case  referred  back  to  the 
High  Court  to  take  evidence  as  to  the  law  of  Russia  on  the 
questions  at  issue  between  the  parties ;  both  parties  to  have  the 
right  bo  call  such  evidence,  and  such  evidence  to  be  taken  orally 
or  on  commission  as  the  High  Court  may  decide ;  all  costs,  both 
in  the  court  below  and  this  Court,  to  stand  over  and  to  he  adjudi- 
cated upon  by  this  Court"    . 

Mason,  J. :  I  concur  that  the  appeal  must  be  allowed  on  the 
same  gi*ouuds  as  those  which  have  been  mentioned  by  the  Chief 
Justice.  There  are  a  great  many  judicial  relations  which  are 
governed  by  the. law  of  their  origin.  If  those,  relations  come 
before  this  Court,  are  we  to  adopt  the  principle  that,  unless  it  is 
shown  what  the  law  of  origin  is  and  that  the  law  of  origin  gives 
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the  relief  which  is  asked  for,  we  are  to  refuse  to  interfere  ?  If 
we  adopt  that  principle,  it  looks  to  me  as  if  in  all  cases  of  con- 
tract, of  tort,  and  of  status,  where  the  law  of  origin  is  concerned, 
we  should  be  almost  blocking  the  business  of  the  Court;  wo 
should  be  adopting  a  procedure  different  to  that  which  is,  I 
believe,  adopted  in  almost  every  civilised  country.  It  appears 
to  me,  therefore,  in'a  case  of  this  kind,  where  the  law  of  a  foreign 
country  appears  to  govern  a  certain  relationship,  the  onus  lies 
upon  the  person  alleging  that  the  law  of  the  foreign  country 
applies  to  show  not  only  that  it  does  apply,  but  tliat  it  differs 
from  our  law.  We  are  bound  to  assume  for  the  purposes  of  a 
particular  case  that  the  law  which  applies  is  our  own  law,  until 
it  is  shown  that  a  different  law  applies.  It  seems  to  me  that  is  a 
common-sense  maxim,  and  a  maxim  which  we  should  apply  in 
the  circumstances  of  the  present  case. 

On  the  question  of  postponement  I  also  concur,  although  I 
Jiad  some  hesitation  at  first,  because  it  does  seem  to  encourage 
litigation ;  but  of  course  this  is  the  same  suit.  We  are  not  allow- 
ing a  fresh  suit  to  be  brought,  and  here  it  is  apparent  a  mistake 
was  made  by  the  defendant  s  advisers.  I  think,  as  that  mistake 
could  have  been  remedied  before  the  judgment  was  given,  we 
should  give  leave  for  tlv9it  remedy  to  be  applied.  I  therefore 
think  the  case  should  be  referred  back,  with  ppwcr  to  hear  fresh 
evidence,  in  terms  of  the  section  of  the  Ordinance  which  has  been 
read  by  the  Chief  Justice. 

Bri»TOWE,  J.:  I  am  of  the  same  opinion,  and  I  do  not  think 
it  is  necessary  to  add  much  to  what  has  already  been  said.  It 
seems  to  me  that  although  the  application  to  lead  further  evi- 
dence was  made  at  the  very  last  moment,  still  it  was  necessary 
in  order  to  enable  complete  justice  to  be  done  between  the  parties. 
That  being  so,  inasmuch  as  under  the  new  Ordinance  we  have 
the  power  to  remit  the  case  to  have  further  evidence  taken,  I 
think  this  is  a  case  in  which  we  ought  to  exercise  that  power. 

Appellant's  Attorney  :  J.F,de  Beer;  Respondent's  Attorney : 
D.  Nimmo. 
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1904.    August  29.    Inkss,  CJ.,  and  Mason  and  Bristowe,  JJ. 

Mines  and  mineraU. — GM  Law. — Claim  lieenees, — Penons  on  com- 
mofndo. — Exemplion. — Law  No,  15  o/'1898,  mc  86. 

The  exemption  granted  to  clainiholders  on  commando  by  sec.  86  ol  the 
Gold  Law  (Na  16  of  1698)  amonnts  to  an  absolute  release  from  the 
payment  of  licences,  and  not  merely  to  protection  against  the  oonae- 
quences  of  non-payment  during  the  period  covered  by  the  section. 

Appeal  from  the  Aesistant  Resident  Magistrate  of  Boksborg. 

The  respondent  company  sued  the  appellant  for  the  sum  of 
£26,  5s.  3d.,  being  the  amount  of  licence-moneys  due  on  certain 
claims  situated  on  the  company's  farm.  The  defence  was  that 
during  the  period  for  which  licences  were  claimed  the  respondent 
was  serving  on  commando,  and  was  therefore  protected  by  sea  86 
of  the  Qold  Law. 

The  magistrate  held  that  sec  86  did  not  exempt  claimholders 
from  the  payment  of  licence-moneys,  but  only  protected  their 
claims  from  confiscation.  He  gave  judgment  for  the  respondent^ 
and  against  that  decision  the  appeal  was  brought 

SmuU,  for  the  appellant. 

WiUiamaon,  for  the  respondent:  The  meaning  of  sec.  86  is 
that  during  the  war  period  no  licence-moneys  need  be  paid,  but 
there  is  no  exemption  from  payment.  After  the  war  period  the 
arrears  must  be  paid ;  cf.  sec  8  of  Law  No.  20  of  1898.  If  the 
legislature  had  intended  to  take  away  the  rights  of  owners  of 
proclaimed  farms  more  definite  language  would  have  been  used, 
such  as  is  used  in  sec.  87.  The  distinction  in  the  wording  of  the 
two  sections  is  clear ;  in  the  one  case  it  is  "  protection,"  in  the 
other  "  exemption."  The  exemption  in  the  case  of  illness  pro- 
vided by  sec  87  was  introduced  by  the  first  Gold  Law;  see 
Supplement  to  Law  No.  1  of  1883,  sec  12.  The  protection  for 
persons  on  commando  was  first  introduced  by  Law  No.  8  of 
1889,  sec  57,  and  in  giving  this  protection  entirely  different 
words  were  used  from  those  used  in  the  case  of  illneea 
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Innes,  CJ.:  The  appellant  is  the  holder  of  certain  daimB 
upon  the  farm  Driefontein,  the  property  of  the  respondent  com- 
pany. It  is  common  cause  that  during  the  period  in  respect 
of  which  licence-moneys,  are  claimed  he  was  serving  upon  com- 
manda  He  set  up  a  defence  founded  on  sec.  86  of  the  Gold 
Law;  the  magistrate  overruled  it  and  gave  judgment  against  him^ 
and  he  now  appeals.  The  whole  question  depends  upon  the  true 
meaning  of  sec.  86,  which  reads  as  follows :  ''Any  person  who  is 
on  commando,  or  has  personally  responded  to  a  call  for  the 
preservation  of  order  and  peace,  shall  ipao  facto  have  protection 
for  his  claim  or  claims  (whether  reef  or  alluvial)  during  the  time 
that  he  is  on  commando  or  said  special  service,  and  in  the  case  of 
commando,  also  for  thirty  days  after  his  release  from  such  com- 
mando, without  its  being  necessary  that  such  protection  be 
specially  granted,  provided  he  gives  notice  of  such  call  to  the 
Mining  Commissioner  concerned.''  What  would  be  the  effect 
of  these  words  if  the  section  had  stopped  there  ?  I  think  the 
effect  would  have  been — indeed,  Mr.  WiUiamson  did  not  contend 
otherwise — to  exempt  the  daimholder,  thus  absent  on  service, 
from  discharging  any  of  the  duties  which  the  Gold  Law  ordi- 
narily imposes,  either  with  regard  to  working  or  pegging  claims, 
filing  diagrams,  or  paying  licences.  But  the  legislature  did  not 
stop  there.  The  section  continues:  ''During  the  time  of  this 
protection  no  licence-moneys  need  be  paid  on  ihe  claima"  The 
words  are  not  very  happily  chosen,  but  I  cannot  understand  why, 
having  already  protected  the  holder  against  the  consequences 
of  not  having  paid  licence-moneys,  the  legislature  should  go  xm 
to  say  that  licences  need  not  be  paid,  if  the  object  was  hot  ta 
release  him  entirely.  The  payment  of  licence-moneys  is  singled 
out  and  specially  dealt  with  by  the  later  words,  leaving  the  other 
obligations  under  the  Gold  Law  to  come  undier  the  first -portion 
of  the  section.  .1  think  that  the  intention  was  to  go  further 
under  the  second  clause  than  under  the  first,  and  to  enact  that 
the  daimholder  should  not  pay  any  licence-moneys  at  all  during 
the  period  prescribed.  That  seems  to  me  the  common-sense  read- 
ing of  the  section,  and  the  history  of  the  clause,  which  Mr. 
WiUiamson  very  industriously  investigated,  does  not  change  my 
view  as  to  the  true  meaning  of  the  legislature.  The  provisions 
of  sec.  87  also  have  some  bearing  on  the  question.    I'  cannot 
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think  that  the  legisUtnre  would  have  intended  to  grant  an  al»o- 
lute  exemption  to  persons  who  were  ill,  and  not  to  grant  an  equal 
exemption  to  persons  who  were  serving  their  country.  It  is  faroe 
that  the  word  proteetie  is  used  in  the  one  section,  and  the  word 
kwytschdding  in  the  other;  but  one  cannot  press  the  literal 
meaning  of  any  particular  word  too  far :  .the  whole  8cope«of  the 
section  must  be  looked  at 

I  think  that  the  magistrate  was  wrong.  The  appeal  most  be 
allowed  and  the  judgment  altered  into  one  for  the  defendant, 
with  costs  in  this  Court  and  in  the  court  below. 

Mason  and  Bristowe,  J.J.,  concurred. 

Appellant's  Attorney:  C.  F.  Beyevn;  Respondent's  Attorneys: 
Mficintosh  ct  Kevv^rley. 


WOLFSON  V.  CROWE. 

1904.    AuguBt  29.    Innes,  C.J.,  and  Mason  and  Bristowe,  JJ. 

Principal  and  9ur^ty. — Beneficiutn  excuseionig, — Ah^fnett  of  principal 
dMorfrom  thf.  juritdiction, 

A  creditor  is  aot  obliged  before  suing  a  surety  to  excuas  the  principal 
debtor  if  the  latter  has  removed  from  the  Transvaal  without 
leaving  any  assets  behind  him. 

Appeal  from  the  Assistant  Resident  Magistrate  of  Boksborg. 

The  appellant  sued  the  respondent  for  the  sum  of  £23,  5&  9d., 
being  for  goods  sold  and  delivered  to  one  Bibby,  ior  whom  the 
defendant  had  become  surety.  The  summons  stated  that  Bibby 
had  removed  from  the  Transvaal  without  leaving,  so  &r  as  the 
plaintiff  was  aware,  any  property  from  which  the  debt  could  be 
recovered.  The  respondent  excepted  on  the  ground  that  Bibby 
should  first  be  excussed.    The  magistrate  upheld  the  exception. 

Kelaey,  for  the  appellant :  The  benefit  of  excussion  does  not 
apply  where  the  principal  debtor  has  left  the  country ;  see  van 
Leeuwen  (Eotz^  s  Translation,  vol.  2,  p.  43) ;  Burge  on  Suretyship, 
p.  335 ;  Ooldschmidt  v.  Kinnear  (2  S.A.R.  1).    [He  was  stopped.] 

No  appearance  for  the  respondent. 
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Iknes,  C. J. :  It  18  settled  law  that  eveiy  surety,  who  has  not 
expressly  or  impliedly  renounced  it,  is  entitled  to  insist  upon  the 
benefit  of  excus^on,  but  there  are  exceptions  even  to  that  rule. 
Those  exceptions  are  founded  upon  the  principle  that  it  is  un- 
necessary to  incur  the  expense  of  excussion  when  nobody  could 
possibly  be  benefited  thereby.  In  the  case  of  the  insolvency  of 
the  principal  debtor,  for  instance,  excussion  is  dispensed  ¥dth* 
So  abo  when  he  has  left  the  jurisdiction,  and  there  are  no  goods 
belonging  to  him  within  the  jurisdiction,  there  is  no  necessity  to 
excuss.  The  anthoriti^  which' Mr.  Kdaey  has  quoted  are  dear ; 
I  have  also  referred  to  Yoet  and  Groenewegen,  and  they  are  to 
the  same  effect.  Under  these  circumstances  the  magistrate  was 
wrong  in  Upholding  the  exception  and  granting  absolution.  The 
appeal  must  be  allowed,  the  exception  overruled,  and  the  case 
referred  back  to  the  magistrate  for  hearing ;  the  appellant  will  have 
his  costs  of  the  appeal  and  the  costs  of  the  day  in  the  court  below. 

Mahjok  and  Bkistowe,  J.J.,  concurred. 

Appellant's  Attorneys :  Stegmann,  Esselen  &  Rooe. 


NETHERLANDS  BANK  v.  FEARNLEY'S 
TRUSTEE. 

1904.    Augiuft  31.    Curlewis,  J. 

InaUvtficy, — C09U  of  ufun^ccess/td  ckdion, — Holder  of  general  mortgage 
band.— Law  No,  13  </1895,  /10c.  113. 

At  a  meeting  of  creditors  in  an  insolvent  estate  the  trustee  was 
iii8tra<5ted  to  bring  an  action  to  set  aside  a  certain  general  mort- 
gage bond  as  an  undue  preference.  Judgment  was  given  against 
the  trustee  with  costs.  The  assets  of  the  estate  were  insufficient 
to  satisfy  the  general  bond.  In  the  liquidation  and  distribution 
account  the.  trustee  charged  all  his  own  costs,  as  well  as  the  party 
and  party  costs  of  the  defendant,  against  the  estate,  thereby 
diminishing  the  amount  awarded  to  the  general  bond-holder.  The 
latter,  contended  that  either  the  creditors  who  had  authorised  the 
action  or  all  the  creditors  pro  raid  should  be  called  upon  to  eon- 
tribute  the  costs  of  the  action.  Held^  that  the  trustee  had  rightly 
charged  those  costs  against  the  estate. 
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Application  for  the  amendment  of  a  liquidation  and  distriba- 
tion  account 

The  applicant  was  a  creditor  for  £4000,  seeored  by  a  general 
mortgage  bond  over  all  the  assete  of  the  insolvent.  At  a  epedal 
meeting  of  creditors  the  trustee  was  authorised  to  institute  aotiorr 
against  the  applicant  to  have  the  bond  set  aside  as  beijoig  an. 
undue  preference.  The  action  was  brought,  and  judgment  was 
given  for  the  defendant  (the  present  applicant)  with  costs  (see 
mpra,  p.  424^  The  assets  of  the  estate  realised  less  than  £4000* 
In  the  liquidation  and  distribution  account  the  respondent  charged 
against  the  estate  his  Jtaxed  costs  in  the  action,  and  also  the  taxed 
party  and  party  costs  of  the  applicant  This  left  a  balance  of 
£1860,  which  was  awarded  to  the  applicant  under  its  bond,  Uie 
concurrent  creditors  receiving  nothing.  The  applicant  objected 
to  the  two  items.of  costs  being  deducted  from  the  amount  coming 
to  it  under  the  bond,  and  contended  that  these  costs  should  be 
collected  either  from  the  creditors  who  authorised  the  action  or 
from  all  the  creditors  pfio*mtct.  . 

Smuts  (with  him  de  Wet\  for  the  applicant :  Sec.  113  of  the 
Law  (No.  18  of  1895)  divides  the  estate  into  two  parts — ^the  free 
residue  and  the  bonded  portion.  Where  there  is  no  free  residue 
only  the  costs  of  realisation  are  chargeable  against  the  bonded 
property,  i.e,  in  the  case  of  a  general  bond  covering  all  the  assets 
only  the  usual  costs  of  administration,  but  not  the  costs  of  an 
action  brought  against  the  bond-holder.  Special  provision  is 
paade  that  the  costs  of  an  action  can  be  recovered  by  the  trustee 
from  the  creditors  who  authorised  him.  The  case  of  S.  A,  Asso- 
ciation v.  van  der  Spuy's  Trustees  (Buch.  1870,  p.  49)  was  a  case 
of  a  special  mortgage ;  but  the  same  principles  would  apply  to  a 
general  bond.  At  most,  there  being  no  free  residue,  all  the  credi- 
tors will  have  to  contribute  pro  raid. 

Oregorowski,  for  the  respondent:  The  same  application  as 
the  present  was  made  at  the  hearing  of  the  action,  and  the  Court 
refused  to  grant  it 

Before  insolvency  there  is  no  virtue  in  a.  general  bond.  There 
is  no  real  right  with  reference  to  the  property  bonded.  The  free 
residue  is  all  the  property  not  specially  mortgaged.  There  is 
nothing  in  the  Law  to  confer  special  privileges  on  a  general 
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IxMid-holder.  At  the  .diviaon  he  is  preferent,  but  before^  that 
the  property  Calling  under  the  general  bond  ia  on  the  same  f oot> 
ing  as  the  property  not  specially  mortgaged.  The  case  of 
Mewrami  r.  SnUCs  Trustee  (Foord,  p.  70)  is  absolutely  in  point 
and  eondusive  against  the  applicant 

£fmu6»,  in  reply. 

CuBUEWiB,  J. :  In  this  matter  it  is  contended  on  behalf  of  the 
applicant  that  the  two  items  of  costs  in.  the  unsocoessful  action 
should  not  have  been  brought  up  by  the  trustee  in  the  liquida- 
tion account  as  part  of  the  general  costs  of  the  administration  of 
the  estate.  It  is  contended  that  the  words  "  free  residue  "*  in  sec 
113  of  the  Insolvent  Ordinance  mean  free  and  unencumbered 
residue,  and  that  there  can  be  no  free  residue  where  there  is  a 
general  bond.  I  cannot  agree  with  this  view.  It  seems  to  me 
that  the  words  "  free  residue  "  are  used  here  in  the  sense  of  the 
balance  which  is  left  after  deducting  the  costs  of  realisation  of 
the  assets  in  the  estate  not  specially  mortgaged,  that  is,  the  pro- 
ceeds of  realisation,  less  the  cost  of  realisation — ^that,  I  take  it,  is 
the  ordinary  meaning.  I  cannot  attach  to  it  the,  meaning  which 
Mr.  Smuts  has  sought  to  attach,  namely,  that  it  means  free  and 
unencumbered,  not  subject  to  the  effect  of  even  a  general  mort- 
gage. That  is  the  main  point  on  which  Mr.  Smuts  has  relied  on 
behalf  of  the  applicant  He  admits  that  that  portion  of  sec  113 
which  has  reference  to  a  special  bond  can  hardly  be  said  to  be 
applicable  here,  because  otherprise  there  would  be  no  provision 
for  the  usual  costs  of  administration,  but  he  contends  that  the 
nature  of  a  general  bond  is  such  that  even  the  holder  of  a  general 
bond  ought  to  get  similar  protection  as  the  special  mortgagee,  at 
any  rate  as  regards  the  costs  of  the  action. 

It  seems  to  me  that  our  Insolvent  Ordinance,  although  the 
wording  of  this  section  differs  somewhat  from  the  Cape  Insolvent 
Ordinance,  practically  makes  the  same  provision  for  the  protec- 
tion of  the  trustee,  and  for  the  payment  of  the  ordinary  costs 
nnder  a  sequestration.  I  have  already  during  the  argument 
pointed  out  that  sec  94  gives  the  trustee  authority  to  take  legal 
advice,  and  to  employ  such  persons  as  may  be  necessary  In  case 
.<Kf  litigation,  and  that  such  costs  are  chargeable  against  the  estate, 
and  must  therefore  be  ranked  as  general  costs  of  sequestration. 
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So  that,  when  one  speaks  of  the  costs  incurred  undet  a  seqnes* 
tration,  they  primarily  indade  the  costs  of  realisation  of  the 
general  assets,  the  costs  of  administration,  and  the  coats  of  litiga- 
tion, snch  hs  is  referred  to  in  sec  94.  If,  therefore,  the  costs  of 
sequesti-ation  inclade,  ordinarily  speaking,  the  costs  of  litigation, 
I  do  not  see  by  what  principle  of  law  the  applicant  in  this  matter 
can  claim  as  regards  such  costs  to  have  any  privilege  other  than 
an  ordinary  creditor  would  have,  who  is  not  a  special  bond 
creditor.  The  Law  has  made  a  special  provision  that  in  the  case 
of  a  special  bond  creditor  his  security  cannot  be  diminished  in 
any  other  respect  than  as  to  the  costs  of  the  realisation  of  that 
special  asset  over  which  he  has  a  special  bond.  But  ss  was 
pointed  out  by  de  Viluers,  C.J.,  in  the  case  quoted  l^  Mr. 
Oregorowaki  (Meurant  v.  Smifa  Trustee),  oiir  law,  although  it 
extends  that  consideration  to  a  special  mortgagee,  extends  no 
such  consideration  to  the  holder  of  a  general  bond.  In  a  later 
case  the  Supreme  Coui*t  of  the  Cape  Colony  went  so  far  as  to 
hold  that  a  special  bond  creditor  who,  after  the  proceeds  of  the 
special  mortgaged  property  had  been  awarded  to  him,  still  claimed 
under  the  general  clause  of  the  bond  for  the  balance  due  to  him, 
was  liable  witK  the  other  creditors  for  his  proportionate  share  of 
the  general  costs  of  sequestration,  including  the  costs  of  au  un- 
successful  action  instituted  by  the  trustee  against  him.  I  refer 
to  the  case  of  Slater* a  Trustee  v.  Smith  Jk  Co.,  reported  in  4  S.C. 
p.  185.  These  two  deicisions  are  wholly  applicable  to  the  present 
case,  though  perhaps  it  might  be  different  under  sec  113  of  our 
Law  if  the  general  assets  were  insufficient  to  cover  the  costs  of 
the  action  and  a  contribution  were  necessary. 

The  Netherlands  Bank,  as  the  holder  of  the  general  bond» 
cannot  be  regarded  as  being  entitled  to  Any  right  or  special 
privilege  over  and  above  ottier  crecRtors  in  respect  of  the  costs 
of  the  unsuccessful  action.  The  trustee  was  in  my  opinion  justi- 
fied in  bringing  up  the  costs,  both  his  own  costs  and  the  costs  of 
the  other  side,  in  the  general  liquidation  account,  as  being  part 
of  the  general  costs  of  the  sequestration  and  administration  of*  the 
estate.  For  these  reasons  I  "think  that  the  application  musi  be 
refused  with  costs. 

Applicant's  Attorneys :  Booth  A  WeBttds;  Respondent's  Attor- 
ney:  /.  F.  de  B€ei\ 
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HUNTER  V.  BRUNS. 

1904.    September  2.    Innks,  C.J.,  And  Wessecs  and 
Bbistowe,  JJ. 

Mag\Hraie*$  court, — Jurisdiction, — CaurUer-daim,  — Bona  fides. 

Where  a  eoanter-ckum  pleaded  by  wmy  of  defeooe  is  beyond  a  magis- 
trate's jurisdiction,  aad  of  such  nature  and  extent  as,  if  valid,  to 
extinguish  the  original  .claim,  the  magistrate's  duty  is  to  inquire 
into  the  bona  fidee  of  the  counter-claim,  and  if  satisfied  on  that 
point  he  should  refuse  to  try  either  the  claim  or  tlie  counter-claim. 

The  defendant  pleaded  as  a  defence  to  the  plaintiff's  claim  a  counter- 
claim beyond  the  magistrate's  juHsdiotion,  which  would,  if  valid, 
have  extinguished  the  claim.  Tho  magistrate  heard  all  the  wit^ 
neaaes  and  inquired  into  the  merits  of  both  claims,  and  came  to 
the  conclusion  that  the  counter-claim  could  not  be  established. 
From  that  he  inferred  that  the  defendant  was  not  bondfide^  and 
gave  Judgment  for  the  plaintiff  with  costs,  and  dismissed  the 
counter-claim.  HM,  on  appeal,  that  the  magistrate  was  wrong  in 
going  into  the  merits  and  inferring  therefrom  what  th^  defendant's 
state  of  mind  was,  and  that  he  should  only  have  heard  such 
evidence  as  was  necessary  to  enable  him  to  decide  the  question  of 
tiie  defendant's  bona  fides. 

Appeal  from  a  deduon  of  the  First  Civil  Magistrate  of 
Johannesburg. 

The  facts  are  set  out  in  the  judgment. 

McHugh,  for  the  appellant:  The  proceedings  in  the  court 
below  were  entirely  wrong.  The  magistrate  went  into  Uie  whole 
case,  and  came  to  the  conclusion  that  because  the  counter-claim 
was  groundless  it  was  not  bond  fide.  But  all  he  had  to  inquire 
into  was  whether  the  defendant  was  in  earnest  in  raising  it  or 
not;  see  Theron  v.  Tiffin  (3  Juta's  Leading  Cases,  277). 

Smuts,  for  the  respondent :  The  judgment  of  the  magistrate 
cannot  be  construed  to  mean  that  he  dismissed  th^  counter- 
claim ;  he  only  dismissed  it  as  not  being  bonA  fide.  To  decide 
on  the  Inma  fides  he  was  entitled  to  go  partly  into  the  merits,  as 
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long  as  he  did  not  decide  on  the  merits.  He  had  to  take  some 
evidence;  see  de  Jager  v.  de  Jager  (3  S.C.  69)l  He  had  the 
right  to  take  as  much  evidence  as  he  pleased. 

McHugh  was  not  called  upon  in  reply. 

Iknes,  C.J.:  llie  respondent  sued  the  appellant,  first,  for 
£21,  14b.  6d.  upon  a  promissory  note;  and  second,  for  £19, 
16a  6d.,  being  damages  in  respect  of  the  use  of  certain  transport 
The  claim,  therefore,  was  partly  liquidated  and  partly  unliqui- 
dated The  appellant  by  way  of  defence  set  up  a  counter-claim  - 
for  £130,  being  an  amount  which  he  had  paid  to  the  plaintiff 
and  which  he  claimed  to  recover.  The  amount,  if  due,  was  not 
disputed,  and  the  oounter-daim  was  therefore  liquidated. 

In  the  case  of  Rcirinwm  v.  Rdfesi  Nebd  A  Co.  ([1903]  TJS. 
.  543)  the  Court  indicated  the  distinction  between  a  defence  to  a 
daim  which  was  not  raised  by  way  of  counter-claim  and  a  de- 
fence which  was  so  raised  The  Court  there  kid  down  generally 
that  where  the  only  issue  before  a  magistrate  was  a  daim  for  an 
amount  within  his  jurisdiction,  the  fact  that  a  defence  going  to 
the  merits  of  the  claim  might  involve  the  ccmaideration  of  a 
matter  in  itself  outside  his  jurisdiction  was  no  suffident  reason 
why  the  magistrate  should  not  dedde  the  daim.  But  we  pro- 
ceeded to  point  out  that  a  different  rule  would  hold  in  a  case 
where  a  counter-daim  which  was  outside  the  magistrate's  juris- 
diction was  pleaded  by  way  of  defence.  After  quoting  certain; 
expressions  used  by  Sir  Henbt  de  Viluers  in  Bortrtim  v.  Wood, 
(10  S.C,  L77),  the  judgment  proceeded  as  follows :  "  There  can  be 
no  doubt  that  the  prindple  there  referred  to  is  well  established 
in  cases  in  which  the  bond  fid^  defence  takes  the  form  of  a 
counter-claim  of  such  nature  and  extent  as,  if  Valid,  to  ex- 
tinguish the  original  claim.  In  every  such  instance  the  magis- 
trate's jurisdiction  would  dearly  be  ousted ;  for  he  could  not 
give  judgment  on  the  claim  until  he  had  inquired  into  and 
decided  the  counter-claim  pleaded  as  a  defence  to  it  And  the 
counter-daim  being  a  separate  transaction  beyond  his  jurisdic- 
tion he  could  not  deal  with  it,  and  therefore  could  not  dedde 
whether  or  not  the  daim  should  be  hdd  to  be  extinguished" 
13ie  rule,  therefore,  with  regard  to  oounter-daims  is  this»  that 
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where  the  oonnter-elaim  is  of  such  *  nature  and  extent  as,  if 
valid,  to  afford  a  defence  to  the  claim  by  extinguishing  it,  and 
where  it  is  itself  clearly  beyond  the  magistrate's  jurisdiction, 
then  it  would  be  the  duty  of  the  magistrate  to  refuse  to  try 
either  the  claim  or  the  counter- daim. 

It  was  assumed  on  both  sides  in  the  court  below,  and  during 
the  argument  here,  that  the  counter-^daim  in  this  case  was  of 
a  nature  which  would  extinguish  the  original  daim.  Whether 
that  is  so  or  not,  it  dearly  is,  so  far  as  the  promissory  note  is 
concerned,  a  daim  arising  out  of  exactly  the  same  facts  and 
dependii^  upon  the  same  circumstances ;  and  I  am  inclined  to 
think  that  the  assumption  upon  which  this  case  was  argued  here, 
and  treated  by  the  court  below,  is  borne  out  by  the  following 
remarks  in  the  judgment  of  the  Gape  court  in  SeoU  v.  Barnard 
(9  S.G.  328):  "There  is  no  conflict  between  that  case"  (SmUk  v. 
Bamsboiham)  ''and  the  two  subsequent  cases  of  de  Jager  v.  de 
Jager  (8  S.C.  69)  and  Brady  v.  Michid  (3  S.C.  178),  although  it 
must  be  admitted  that  the  headnotes  of  these  two  cases  would 
suggest  such  a  conflict  In  both  of  them  it  was  assumed  that  the 
counter-claims  were  of  a  liquidated  nature,  and  admitted  in  law 
of  compensation.  .  The  counter-claims  were  illiquid  in  the  sense 
that  they  were  not  founded  upon  written  acknowledgments  of 
debt,  but  they  were  not  in  the  nature  of  d^ms  for  unliquidated 
damages,  and  as  such  incapable  of  being  treated  in  compensa- 
tion." This  case  was  argued  upon  the  same  assumption/  and  I 
do  not  think  the  Court  need  disturb  it,  especially  in  view  of  the 
fact  that  both  the  daim  and  the  counter-daim  arise  out  of  the 
same  dreumstances  and  &ct& 

That  bdng  so,  the  duty  of  the  magistrate  was  to  inquire  into 
the  boTka  Jidea  of  the  counter-daim.  In  discharging  that  duty 
one  would  have  expected  him  to  call  the  defendant  and  his 
witnesses,  and  to  hold  a  preliminary  inquiry  as  to  the  state  of 
mind  of  the  defendant :  to  ascertain  whether  he  really  believed 
that  he  had  this  counter-daim ;  whether  he  was  serious  in  prose- 
cuting  it;  and  whether  he  intended  to  go  on  with  it  and  bring  it 
before  the  court  The  .question  of  whether  he  should  go  into  the 
merits  of  the  case  would  depend  on  whether  he  dedded  that  the 
counter-claim  was  b(md  fde  or  not    But  that  is  not  what  the 
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magistrate  did  He  proceeded  first  to  call  the.  plaintiff  and  his 
witnesses,  and  then  to  call  the  defendant  and  his  witnesses,  and 
he  entered  upon  what  I  must  say  was  a  very  patient  and  careful 
inquiry  into  the  merits  of  the  case.  The  result  of  that  inquiry 
was  that  the  magistrate  found  the  counter-claim  was  quite  hope- 
less on  the  merits,  and  that  therefore  it  could  not  be  hand  jide. 
He  gave  judgment  for  the  plaintiff  on  the  claim,  and  dismissed 
the  counter-claim,  because  it  was  not  a  hand  fide  one. 

It  is  not  necessary  in  this  case  to  lay  down  any  general  rule 
as  to  what  evidence  the  magistrate  should  require,  or  what  he 
would  be  justified  in  allowing,  in  the  preliminary  inquiry  inta 
the  question  of  the  hana  fides  of  a  counter-claim.  The  Cape 
courts  do  not  seem  to  be  quite  clear  upon  the  point.  It  would 
appear  from  the  remarks  of  Sir  Henry  de  Vilueks  in  Brady  v. 
Michiel  that  he  inclined  to  the  view  that  the  plaintiff's  evidence 
should  not  be  taken  in  such  an  inquiry.  In  the  case  of  Tlveron 
v.  Tijfin,  which  is  not  reported,  but  is  referred  to  in  3  Juta's 
Leading  Cases,  277,  Sir  John  Buchanan,  the  acting  Chief 
Justice,  seems  to  have  taken  a  different  view.  Although  it  was 
not  necessary  for  the  decision  of  the  case,  he  Used  language 
which  suggested  that  in  his  opinion  the  plaintiff  might  be  called 
as  well  as  the  defendant.  I  should  like  to  guard  myself  against 
expressing  any  opinion  to  the  effect  that  the  plaintiff  should 
never  be  called.  I  can  hnagine  cases  in  which  a  plaintiff  might 
throw  very  valuable  light  upon  the  question  of  the  defendant's 
hona  fides;  he  might  be  able,  for  instance,  to  prove  an  admission. 
But  it  is  not  necessary  to  decide  that,  nor  to  say  how  much  evi- 
dence the  magistrate  ought  to  take;  because  I  am  quite  clear 
that  in  this  instance  the  magistrate  directed  his  mind  to  the 
wrong  issue.  Instead  of  inquiring  simply  into  the  defendant's 
state  of  mind  apart  from  the  merits,  he  inquired  into  the  merits 
apart  from  the  defendant's  state  of  mind.  And  having  come  to 
a  decision  upon  the  merits,  he  concluded  that  because  tlie  merits 
were  entirely  against  the  defendant,  therefore  he  could  not  be 
bond  fide.  That  was  not  the  inquiry  which  the  law  contemplated 
when  it  imposed  a  duty  upon  the  magistrate  to  satisfy  himsea 
that  a  counter-claim  of  this  kind  was  bond  fide.  Whatever 
amount  of  evidence  the  magistrate  is  justified  in  taking,  I  do  not 
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think  he  is  justified  in  going  into  the  whole  of  the  merits  euid 
ascertaining  the  defendant's  state  of  mind  from  them.  That 
would  be  driving  a  coach  and  four  through  these  particular  pro- 
visions with  regard  to  the  magistrates'  jurisdiction.  It  is  clear 
from  his  reasons  and  his  findings  that  what  the  magistrate  did 
was  to  direct  his  mind  to  the  merits,  and  not  to  the  defendant's 
state  of  mind.  I  think  he  was  wrong,  and  the  appeal  must  be 
allowed  with  costs,  and  the  order  in  the  court  below  altered  into 
no  order  on  either  the  claim  or  the  counter-claim,  on  the  ground 
of  want  of  jurisdiction ;  that  will  leave  the  plaintiff  free  to 
institute  an  action  in  the  higher  courts 

Wessels,  J.:  I  fully  concur.  The  whole  question  of  bona 
fides  is  one  of  mental  attitude ;  and  in  order  to  judge  of  this 
mental  attitude  the  circumstances  must  be  investigated.  But 
the  question  is  not  whether  th^  circumstances  constitute  a  legal 
defence;  the  magistrate  ought  to  decide  whether  the  circum- 
stances disclose  a  mental  attitude  which  shows  that  the  defend- 
ant is  not  serious  in  advancing  the  counter-claim.  In  tKe  present 
case  it  is  perfectly  clear  that  the  magistrate  inquired  into  both 
these  questions,  and  came  to  the  conclusion  that  because  the 
defendant  was  estopped  from  setting  up  the  counter-claim  he  was 
not  bond  fide.  .  This  is  a  confusion  between  bona  fides  and  the 
merits  of  the  case,  and  the  procedure  adopted  by  the  magistrate 
was  therefore  wrong. 

Bristowe,  J.,  concurred. 

Appellant's  Attorney  :  D.  Nimmu  ;  Respondent  s  Attorneys : 
Macintosh  &  Kennerley. 
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IMPERIAL   COLD  STORAGE  AND  SUPPLY 
CO.,  LTD.,  V.  CIVIL  COMMISSIONER 

1904.    September  2.    Innes,  CJ.,  and  Wessels  and 
Bbistowx,  J.  J. 

IAeenee9, — Buicher. — Importaiion  and  tale  offnmtn  meoL — Lamo  No.  17 
^1899,  Mc.  6(21). 

The  applicant  oompany,  whose  main  bnsineas  eonnated  of  the  importa- 
tion and  sale  of  frocen  meat^  bat  who  dealt  in  other  articles  as 
well,  was  the  holder  of  a  butcher's  lioenoe  under  Law  Na  17  of 
1 899,  and  applied  for  a  general  dealer's  lioenoe  also.  The  respondent 
contended  that  the  return  of  sales,  on  which  the  amount  of  the 
Ucenoe  was  to  be  assessed,  should  include  all  sales  of  froeen  meat, 
as  not  being  covered  by  the  butcher's  licence.  Hdd^  that  the 
term  <' butcher"  was  not  confined  to  persons  who  sold  the  fiesh  of 
animals  slaughtered  by  themselves,  but  included  those  who  bought 
meat  for  the  purpose  of  resale.  That  the  applicant  was  entitled 
to  a  general  dealer's  licence  on  the  basis  that  the  sale  of  all  meat 
should  be  excluded  from  the  return  on  which  the  amount  of  the 
licence  was  calculated. 

The  applicant  company  carried  on  a  buaineas  which  oonsiiited 
mainly  in  the  imik)rtation  and  sale  of  frozen  meat  It  had  taken 
out  a  batcher's  licence  under  nee  6  of  Law  No.  17  of  1899.  On 
the  Ist  June,  1903,  the  company  took  oat  a  general  dealer's  licence 
also.  On  applying  for  a  renewal  of  this  latter  Ucenoe  for  the 
year  1004  the  applicant  submitted  a  return  of  its  sales  for  the 
seven  months  of  1903  during  which  it  had  carried  on  business 
as  general  dealer,  as  required  by  the  Law.  This  return  showed 
sales  of  butter,  jam,  hams,  bacon  and  fish  to  the  amount  of 
£9067 ;  but  it  did  not  include  sales  of  meat,  which  for  the  same 
period  had  amounted  to  £140,107.  The  respondent  thereupon 
notified  the  applicant  that  its  declaration  of  turnover  must  in- 
clude all  goods  sold,  and  that  if  this  was  sent  in  the  lioenoe  would 
be  issued.  The  applicant  contended  that  the  sales  of  meat  were 
included  in  its  butcher's  licence,  and  now  applied  for  an  order 
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oompelling  the  respondent  to  iesne  a  general  dealer's  licence 
on  this  basia  In  the  affidavit  filed  by  the  respondent  it  was 
stated  that  the  larger  quantity  of  beef  and  mutton  sold  by  the 
applicant  was  imported  into  the  Transvaal  as  dead  meat,  and 
supplied  in  wholesale  quantities  to  hospitals,  asylums,  retail 
dealers,  ftc. 

SmtUa,  for  the  applicant :  By  the  general  usage  of  this  coiintiy 
a  person  who  sells  frozen  meat  would  be  called  a  butcher.  The 
general  definition  of  butcher  would  be  a  person  who  sells  raw 
meat.  Meat  which  has  been  cured  is  not  exclusively  sold  by 
butchers.  The  object  of  the  legislature  in  Law  No.  17  of  1899 
was  to  favour  persons  who  purveyed  ndeat  and  bread. 

BumS'Begg,  for  the  respondent:  The  Law  must  be  inter- 
preted according  to  the  plain  meaning  of  the  words,  and  the 
obvious  meaning  of  the  term  **  butcher  ■'  is  a  person  who  slaugh- 
ters cattle  and  sells  the  meat ;  see  Cornell  v.  The  Queen  (1  S.C. 
43);  Queen  v.  Amoe  (11  RD.C.  129);  Queen  v.  OerUl  (11  KD.C. 
136);  Cleaver  v.  Bacon  (4  T.R  27).  The  only  other  meaning 
would  be  a  person  who  sells  meat  by  retail ;  see  OaskM  v.  Spry 
(1  B.  &  A.  617).  Even  that  would  not  include  the  applicant, 
whose  business  is  of  a  wholesale  nature.  The  applicant  cannot 
be  said  to  keep  a  "  store  or  butcher's  shop,"  the  words  used  in 
sec.  6  (21). 

Smuts,  in  reply. 

Innes,  C. J. :  The  dispute  between  the  parties  is  as  to  what 
Hoence-money  should  be  paid  for  the  general  dealer's  licence 
which  the  applicant  company  require&  The  respondent  is  quite 
willing  to  issue  the  licence,  but  he  asks  that  in  the  return,  which 
by  the  statute  the  applicant  company  would  be  bound  to  make, 
all  its  turnover,  including  that  connected  with  the  sale  of  frozen 
meat,  should  appear.  The  applicant  objects  to  that,  and  the 
question  is  not  whether  the  licence  should  issue,  but  on  what  basis 
the  licence-money  should  be  calculated. 

The  applicant  company  deals  very  largely  in  frozen  meat, 
which  it  imports  in  wholesale  quantities.  It  also  deals  in  articles 
which  do  not  come  under  the  definition  of  meat,  such  as  jam, 
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batter  and  fish.  In  regard  to  those  articles  it  recognises  its 
obligation  to  take  out  a  general  dealer's  licence  ;  and  it  furnishes 
a  due  return  of  sales,  and  in  applying  for  the  licence  it  tenders 
an  amount  of  licence-money  calculated  on  the  basis  of  the  sales 
of  those  articles  alone.  It  excludes  from  the  returns  furnished 
all  sales  of  frozen  meat  and  other  meat,  which  it  says  are  covered 
by  its  butcher's  licence.  Under  the  Law  a  butcher  has  to  take 
out  a  licence  of  £2  a  year  for  each  store  or  shop;  the  general 
dealer's  licence  is  dealt  with  by  sec  7  of  the  Law. 

The  Court  decided  in  the  case  of  Bebro  v.  Rex  that  the  words 
"dealers  "  and  "  storekeepers"  were  unfortunate  translations;  that 
what  the  original  words  really  meant,  was  wholesale  merchants 
and  retail  dealers.  The  question  is  whether  the  sale  of  meat  is 
covered  by  a  butcher's  licence  or  falls  under  the  licence  of  a  retail 
dealer  or  wholesale  merchant.  If  we  look  at  the  original  deriva- 
tion of  the  word  "  butcher,"  it  meant  a  man  who  killed  what  he 
sold.  That  is  the  cane  whether  we  take  the  derivation  of  the 
English  word,  which  comes  from  the  French,  or  whether  we  look 
at  the  derivation  of  the  Dutch  word  alachter.  Tlie  case  of 
Cleaver  v.  Bacon  (4  T.R.  27)  was  quoted  to  us,  in  which  a  dictum 
of  Mr.  Justice  Kekewich  supports  the  view  that  a  man  who  sells 
what  he  does  not  kill  is  not  a  butcher.  But  there  are  earlier 
English  cavses  to  the  contrary ;  and  after  considering  those  cases 
and  also  the  Cape  cases,  I  come  to  the  conclusion  that  what  may 
be  called  the  original  meaning  of  the  word  "  butcher  "  is  a  mean- 
ing not  consonant  with  the  usage  of  modei*n  times.  At  the 
present  time  in  large  cities  the  butcher  who  sells  meat  does  not 
always  kill  it  himself.  Sometimes  he  has  not  the  right  to  do  so. 
The  killing  is  done  for  him  in  certain  places  set  apart,  and  the 
meat  may  be  bought  by  the  butcher  after  the  killing  has  taken 
place.  I  do  not  think  modern  circumstances  allow  one  to  restrict 
the  word  "  butcher "  to  its  original  meaning  and  to  its  strict 
derivative  significance.  Take  the  case  of  a  company  which  im- 
ports or  buys  live-stock,  and  has,  somewhere  in  this  colony  or  in 
the  neighbouring  colonies,  a  depdt  where  that  stock  is  slaughtered 
and  is  preserved  by  means  of  ice,  and  purchased  by  other  people 
for  sale.  I  think  both  those  who  buy  such  meat  for  the  purpose 
of  resale,  and  the  company  which  sells  it  after  having  slaughtered 


IMPERIAL  StJPPLY  CO.  v.  CiViL  COMMISSIONER.      696 

it,  come  under  the  term  "  butchers."  Neither  of  them  could  escape 
the  obligation  of  taking  out  a  butcher's  licence. 

It  is  said  by  Mr.  Buma-Begg  that  a  "  butcher  "  at  any  rate 
cannot  mean  a  man  who  sells  meat  wholesale,  that  a  "  butcher  " 
must  mean  somebody  who  sells  meat  over  the  counter  by  retail, 
and  he  relies  for  that  portion  of  the  argument  upoathe  use  of  the 
words  winkel  or  huia  in  sec.  6  of  the  Law.  But  after  all  vrimkei 
does  not  mean  only  a  retail  shop;  it  means  a  shop  or  store 
generally,  and  I  think  it  would  cover  a  place  where  meat  is  sold 
wholesale  as  well  as  retail.  I  do  not  think,  therefore,  we  can 
restrict  the  meaning  of  the  word  "  butcher  "  to  retail  dealing,  any 
niore  than  we  can  restrict*  it  to  a  man  who  kills  what  he  sells. 

That  being  so,  I  think  the  contention  of  the  applicant  com- 
pany is  correct.  But  the  point  is  an  important  one,  and  I  think 
the  civil  commissioner  took  up  quite  a  proper  attitude.  There 
should  therefore  be  no  order  as  to  costs.  The  Court  will  grant 
^^  application,  and  order  the  respondent  to  issue  a  licence  to  the 
^Pplicant  on  the  basis  that  the  sale  of  all  meat  shall  be  excluded 
^  the  returns  to  be  rendered  in  calculating  the  licence-money. 
^(^Xticr  as  to  costs. 

y^^  lEiSiSELS  and  Bristowe,  J. J.,  concurred. 

A-X^1>licant's  Attorneys :  Macintosh  tfc  Kennerley  ;  Respondent's 
j^ttox-xr^^y:  /.  H.L  FincUay. 
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AARON  V.  JOHANNESBURG  MUNICIPALITY. 

1904.    Jvme  16, 17  mud  B^tember  3.    Innes,  CJ.,  and  Solomon 

and  Smith,  J  J. 

Siatuie.— Private  bUL—Ordinanoe  No,  \%  of  \WZ.— Validity. 

Land. — &aU  lands. — Power  of  Oowrwm/eni  to  Uaae. — Volkeraad  Beaolu^ 

Ham  of  the  llth  Mareh,  1873,  art.  36;  qf  the  ISth  October,  1881, 

arL  127  ;  qftke  22nd  July,  1885,  art.  951 ;  and  qfthe  fkh  J%dy\ 

1893,  art.  539. — Bxpropriatium  by  tnunieipality. — Dieputed  tide. — 

.    Ordinanpe  No.  19  <2/'1903,  eee.  11. 

Ordinanoe  No.  19  of  1903,  having  been  introduoed  into  the  l^gialatare 
by  the  QoTemment  as  a  public  bill,  and  there  being  at  the  time  no 
legialatiye  rules  proyiding  bx  the  introduction  of  private  bills, 
oomplianoe  with  tihe  formalities  regarding  private  bills  proscribed 
in  the  Royal  Instructions  was  not  necessary.  Even  if  these  In- 
structions had  been  applicable,  the  Ordinance,  having  been  assented 
to  on  behalf  of  the  Crown,  would  have  been  valid  under  the  pro- 
visions of  28  k  29  Yict  c.  63,  sec.  4. 

The  plaintiff  was  the  holder  by  cession-  of  two  leases  over  State  land, 
falliiig  within  the  territorial  operation  of  the  Johannesburg  Insani- 
tary Area  Expropriation  Ordinance  (No.  19  of  1903).  Both  leases 
had  been  entered  into  on  behalf  of  the  Oovemment  under  authority 
of  special  Executive  Council  Resolutions — the  one  in  1891  for  a 
term  of  sixty-six  years,  and  the  other  in  1894  for  a  term  of  ninely- 
nine  years.  Acting  under  the  powers  granted  by  the  Ordinance  the 
Johannesburg  municipality  entered  upon  and  expropriated  the  land 
in  question,  but  refused  to  recognise  plaintiff's  titie  or  to  pay  him 
compensation,  contending  that  the  leases  were  invalid.  The  plain- 
tiff claimed  that  his  titie  was  valid,  and  that  the  value  of  the  leases 
should  be  assessed  by  the  Court  The  Government  declined  to 
intervene  in  tho  action.  Held,  that  (assuming  it  was  competent 
for  the  municipality  to  challenge  the  plaintiff's  title)  both  leases 
were  valid;  that  the  lease  of  1891  was  intra  viree  by  virtue  of 
Volksraad  Resolutions  of  the  llth  March,  1873,  art  36,  and  18th 
October,  1881,  art  127 ;  that  even  if  the  lease  of  1894  was  in  con- 
flict with  the  provisions  of  Volksraad  Kesolution  of.  the* 5th  July, 
1893,  art  539,  it  had  been  confirmed  in  1897  when  the  action  of 
the  Qovemment  was  considered  and  t^atified  by  the  Volksraad. 
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HML,  further  (SMrrs,  J^  d%s»mtienie\  that  the  proTisions  of  aeo.  11  of 
the  Ordinanee  were  directory,  and  not  imperatiTe ;  that  the  fact 
of  the  municipality  not  having  made  an  offer  of  oompensation 
within  fourtem  days  of  the  expropriation  did  not  entitle  the 
plaintiff  to  have  the  value  of  the  leases  assessed  by  the  Gourt^  but 
he  was  entitled  to  have  his  compensation  assessed  by  the  arbitrators 
appointed  under  the  Ordinance  and  subject  to  its  terms,  but  upon 
the  basis  that  no  oflbr  at  all  had  been  made  by  the  munioipaKty. 

Action  for  declaration  of  righta 

The  declaration  set  out  that  the  plaintiff  was  the  registered 
owner  under  lease  of : — 

(a)  Certain  landed  property  divided  by  the  late  Stadsraad 
into  twenty-one  stands,  and  sitoated  on  the  brickfields 
on  iho  farm  Braamf ontein.    This  ground  had  been  leased 
in  1891  to  one  Beukes  for  a  term  of  sixty-six  years  by 
the  Mining  Commissioner  of  Johannesburg  acting  on 
behalf  of  the  Government,  and  by  virtue  of  a  special 
Executive  Council  Resolution. 
(6)  Certain  landed  property  in  extent  7  morgen,  485  square 
roods,  situated  in  the  brickfields  portion  of  the  farm 
Braamfontein.     This  had  been  leased  in  1894  to  one 
Vorster  for  a  tertb  of  ninety-nine  years  by  the  Minister 
of  Mines  acting  on  behalf  of  the  Government,  and  by 
virtue  of  a  special  Executive  Council  Resolution, 
(c),  {d)y  {e)  and  (/),  Certain  sixteen  stands  situated  in  Burghers- 
dorp  and  Fordsburg,  these  being  specially  registered. 
Thi^t  the  specially  registered  stands  were   registered    in   the 
name  of  the  Johannesburg  Board  of  Executors  as  security  for 
moneys  advanced.    That  Ordinance  No.  19  of  1903  purported 
to  expropriate  the  property  of  private  persons  for  the  benefit  of 
the  defendant.    That  the   said  Ordinance  was  invalid  because 
the  terms  of  sec  23  of  his  Majesty's  Instructions  to  the  Governor 
of  the  Transvaal  had  not  been  observed  vtrith  regard  to  it.    That 
the  defendant  in  October  euid  November,  1903,  purported  to  ex- 
propriate and  enter  upon  the  plaintifi^s  properties  in  terms  of  the 
0aid  Ordinance,  and  was  in  that  respect  a  trespasser.    The  plain- 
tiff claimed  a  dech^tion  that  the  Ordinance  was  invalid,  an  order 
ejecting  the  defendant,  and  £15,000  damages. 
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Alternatively,  in  case  the  validity  of  the  Ordinance  should  be 
upheld,  it  was  contended  that  the  defendant  had  not  entered  upon 
and  taken  possession  of  the  properties  within  the  time  fixed  by 
the  Ordinance,  and  was  therefore  a  trespasser.  Claim  for  eject- 
ment ftnd  damages  as  before. 

As  a  second  alternative  claim  the  plaintiff  contended  that  the 
defendant  had  not  offered  compensation  as  required  by  sec.  11  of 
Ordinance  No.  19  of  1903.  On  that  ground  he  claimed  a  declara- 
tion that  he  was  still  the  owner  of  the  properties ;  or  in  the 
alternative  claimed  £135,000  as  damages  together  with  interest 
thereon.  As  a  further  alternative  he  claimed  from  the  defendant 
the  value  of  the  properties,  namely,  the  sum  of  £136,000  and 
interest. 

The  plea  denied  the  invalidity  of  the  Ordinance,  or  that 
defendant  had  not  timeously  entered  upon  and  taken  possession 
of  the  plaintiff's  properties.  As  regards  the  second  alternative 
claim,  the  defendant  denied  that  the  required  offer  of  compensa- 
tion had  not  been  made  with  reference  to  the  properties  (c),  (rf), 
(e)  and  (/).  The  defendant  admitted  that  no  offer  of  compensa- 
tion had  been  made  with  reference  to  the  properties  (a)  and  (6), 
and  pleaded  that  these  leases  were  unlawfully  granted  and  were 
ultra  vires  the  powers  of  the  Executive  Council,  and  were  conse- 
quently void  and  of  no  effect.  In  reconvention  the  defendant 
claimed  that  the  plaintiff  should  be  ordered  to  proceed  to  arbitra- 
tion in  the  manner  provided  by  the  Ordinance  with  reference  to 
the  properties  (c),  (d),  (e)  and  (/). 

In  his  replication  the  plaintiff  denied  that  the  Executive 
Council  had  ax^ted  ultra  vires,  and  pleaded  that  the  leases  in 
qu^tion  had  been  made  with  the  full  knowledge  and  consent  of 
the  Volksraad,  who  took  no  steps  to  have  them  declared  invalid, 
and  thereby  confirmed  and  ratified  them.  Further,  that  the  late 
as  well  as  the  present  Government  had  collected  and  received  the 
rents  under  the  leases  in  question  up  to  the  Slst  December,  1903, 
and  the  defendant  was  therefore  estopped  from  questioning  the 
validity  of  tlfe  plaintilTs  title. 

The  facts  appear  from  the  judgments. 

Easelen    (with    him    Manfred   Natltariy   de    Wet   and    van 
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Haytema),  for  the  plainiiif:.  It  is  dear  that  the  Ordinance 
emanated  from  the  defendant,  and  from  the  internal  evidence 
it  also  appears  that  this  is  a  private- Ordinance.  It  deals  with 
private  and  local  affairs.  See  Encyclopaedia  of  the  Law  of 
England,  vol.  10,  p.  405  ;  Anson's  Law  of  the  Constitution, 
2ud  ed.  vol.  2,  p.  276.  If  it  is  a  private  Ordinance,  the  required 
formalities  have  not  been  complied  with,  and  it  is  therefore 
invalid;  see  Petition  from  the  Island  of  Jersey  (11  Moore  P.O. 
320;  14  Eng.  Rep.  717). 

[Innes,  C.J.,  referred  to  28  &  29  Vict,  c  63,  sec.  4.] 
If  the  Ordinance  is  valid  the  required  notice  of  compensation 
has  not  been  given.  No  notice  was  given  re  properties  (a)  and 
(6) ;  and  as  regards  the  others,  notice  ought  to  have  been  given 
to  the  plaintiff,  whom  the  defendant  knew  to  be  the  beneficial 
owner.  If  notice  is  not  given  in  terms  of  sec.  11  the  defendant 
has  no  right  to  insist  on  the  statutory  arbitration,  which  is 
limited  in  its  scope  by  sec  25.  The  value  must  then  be  settled  by 
the  Court  or,  as  has  been  agreed  in  this  case,  by  ordinary  arbitra- 
tion. On  the  question  of  title  the  plaintiff  is  in  possession  of 
duly  registered  leases  recognised  by  the  government,  and  it  is 
on  the  defendant  to  show  their,  invalidity. 

NatJuin,  on  the  same  side:  Sees.  3  and  11  of  the  Letters 
Patent  are  imperative,  and  leave  the  Governor  no  discretion. 
They  take  this  case  out  of  the  operation  of  28  &  29  Vict.  c.  63. 
The  instructions  are  not  merely  referred  to  in  the  Letters  Patent. 
Public  Acts  bind  all  the  King's  subjects,  while  private  Acts  are 
local  Acts;  see  Dawson  v.  Paver  (16  L.J.,  Ch.  274). 

Leonard,  K.C.  (with  him  Ward  and  Balfour),  for  the  defend- 
ant (asked  to  confine  his  argument  to  the  validity  of  plaintiff^s 
title  to  the  leases  (a)  and  (&)) :  The  whole  land  was  taken  posses- 
sion of  by  the  people  of  the  State.  It  became  State  land,  and 
the  Government  had  no  right  to  part  with  it  except  upon  the 
express  authorisation  of  the  Volksraad ;  see  sec.  7  of  the  Qrohdwet 
of  1858,  and  also  Law  No.  8  of  1886,  which  gave  the  Government 
limited  powers  of  alienation  in  certain  districts.  The  land  was 
vested  in  the  State,  and  the  defendant  is  only  bound  to  recognise 
interests  which  are  vali(L    The  leases  were  a  nullity;  it  was  a 
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gnint  a  non  dom/ino.  No  amount  of  regisfcration  can  make  a 
void  tiile  valid.  The  plaintiff  must  show  that  the  leases  were 
authorised  by  the  Yolksraad.  Volksraad  Resolution,  art  539  of 
the  5th  July,  1893,  expressly  prohibits  the  letting  of  State  lands 
by  the  Qovemment  This  does  not  ratify  previous  leases:  it 
simply  states  what  was  already,  law.  Under  it  the  lease  of  1894 
was  void  ah  initio,  and  there  can  be  no  question  of  estoppel 
The  proceedings  in  the  Yolksraad  in  1897  did  not  amount  to  a 
ratification.  A  legislative  body  can  only  ratify  by  legislatioa, 
not  by  silence. 

If  the  plaintiffs  title  is  good  then'  sec  4  of  the  Ordinance 
vests  the  dominium  in  the  muni<^pality,  and  sec  10  enacts  that 
the  amount  of  compensation  must  be  determined  by  arbitratioiL 
Sec  11  is  merely  directory,  and  the  omission  to  give  the  notice 
does  not  take  the  case  out  of  the  Ordinance. 

Eddden,  in  reply :  The  Qovemment  is  satisfied  as  to  plaintiffs 
title,  and  has  issued  clean  receipts  for  the  rent  The  defendant 
has  no  right  to  dispute  plaintiffs  title ;  it  must  pay  compensation 
to  some  one,  and  can  protect  itself  under  sec  24  of  the  Ordinance. 
Further,  the  Ebcecutive  Council  had  the  power  to  grant  the  leases : 
it  obtained  powers  from  the  Yolksraad  from  time  to  time;  see 
Yolksraad  Resolutions,  art.  142  of  the  29th  September,  1864 
(Locale  Wetten,  1849-«5,  p.  225);  art  279  of  the  6th  November, 
1871  (ibid,  p;  426);  art  36  of  the  11th  March,  1873  (ibid.  p.  476); 
art  127  of  the  18th  October,  1881  (ibid.  p.  1015);  art  951  of  the 
22nd  July,  1885  (ibid.  p.  1367X  Under  the  Gold  Law,  too,  the 
Government  had  the  right  to  give  out  large  stands  under  one 
licence ;  see  sec  67  of  Law  No.  8  of  1889.  Braamfontein  was  in 
the  area  of  the  Witwatersrand  Goldfields;  see  Proclamation  of 
the  23rd  July,  1889.  The  lease  of  1891  was  therefore  clearly 
intra  vires.  With  regard  to  the  lease  of  1894,  the  only  farther 
question  is  whether  it  is  affected  by  Yolksraad  Resolution,  art 
539  of  the  5th  July,  1893.  That  Resolution  does  not  apply  to 
ground  situated  on  the  goldfields,  nor  does  it  affect  the  powers  of 
the  Qovemment  under  the  Gold  Law.  EVen  if  applicaUe,  the 
lease  was  ratified  by  the  action  of  the  Yolksraad  in  1897 ;  see  the 
report  of  the  Yolksraad  Commission,  which  was  approved  of  t^ 
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both  YdlksnadB.  It  is  admitted  that  no  ofler  of  eompmaatioa 
was  made  for  these  leases,  and  the  defendant  can  therefore  not 
insist  that  the  compensation  should  be  nmnnnnd  by  arbitration 
Bnder  the  Ordinance. 

Leonard,  K.O.,  by  leave  of  the  Court:  The  Yolksraad  Resolu- 
tion of  1871  shows  what  the  1a¥^  is»  and  that  the  Qovemment 
oould  not  alienate.  See,  further,  the  form  of  deed  of  grant  given 
by  Yolksraad  Resolution,  art  165  ot  the  6th  June,  1869.  Every 
alienation  required  the  express  authority  of  the  Yolksraad;  see, 
€.g,  the  various  grants  to  churches  (Zooole  WetUn,  1849-85,  p.  620 ; 
1888^9,  pp.  44  and45,4Ks;).  Hie  Odd  Law  has  no  application  to 
these  leases;  they  do  not  purport  to  be  given  under  the  Qold 
Law,  nor  are  there  any  licences  payaUe  on  them. 

Innes,  C  J. :  With  regard  to  the  contention  that  the  Ordinance 
IB  invalid,  we  have  already  intimated  that  in  our  opinion  the 
plaintiff  has  failed  on  that  point  It  would  be  possible  for  the 
Court,  therefore,  to  give  judgment  now  in  regard  to  some  of  the 
properties;  but  in  a  case  like  this  it  is  not  advisable  to  give 
judgment  piecemeal.  And  we  shall  not  give  judgment  in  regard 
to  the  land  mentioned  in  sec.  8  (a)  and  (6)  of  the  declaration 
until  we  have  ascertained  whether  the  Qovemment  desires  to 
intervene.  Seeing  that  the  defendant  has  questioned  the  plain- 
tiiTs  title,  the  party  really  interested  is  the  Government.  It 
cannot  matter ix)  the  municipality  to  whom  it  pays  ^e  money; 
but  if  the  land  in  question  was  not  validly  granted,  then  the  only 
person  to  whom  it  can  belong  is  the  Qovemment,  which  is  vitally 
concerned  therefore  in  the  question  of  title.  An  opportunity 
should  be  given  it  to  intervene  in  the  action  if  so  advised. 
The  Registrar  will  notify  the  Attomey-Qeneral  that  judgment 
will  be  withheld  for  a  period  of  fourteen  days,  pending  an  intima- 
tion as  to  whether  or  not  the  Qovemment  desir^  to  intervene. 
If  the  Qovemment  does  not  wish  to  do  so,  we  shall  proceed  to 
prepare  our  judgment;  if  the  Qovemment  does  intervene,  the 
plaintiff  is  to  have  an  opportunity  of  filing  a  further  replication 
to  any  plea  which  the  Qovemment  may  submit* 

Under  these  cbcumstanoes  the  Ck>urt  will  take  time  to  con- 
aider  its  judgment 
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Postea  (September  3) : — 

Innes,  C.J. :  The  plaintiff  was  prior  to,  and  during  the  greater 
part  of,  1903  the  owner  of  certain  stand  and  leasehold  property 
falling  within  the  territorial  operation  of  the  Johannesburg 
Insanitary  Area  Expropriation  Ordinance.  In  the  months  of 
October  and  November  of  tliat  year  the  defendant  Council,  pur- 
porting to  exercise  the  powers  conferred  upon  it  by  the  Ordinance, 
entered  upon  and  expropriated  the  property  in  question.  The 
present  action  is  brought  to  test  the  validity  of  such  expropria- 
tion. The  plaintiff  attacks  it  on  several  grounds.  In  the  first 
place  he  maintains  that  the  Ordinance  itself  is  ilivalid ;  in  the 
second  place  he  says  that,  even  if  it  be  valid,  the  powers  of  entry 
which  it  confers  were  not  timeously  exercised.  On  one  or  both 
of  these  grounds  he  claims  that  the  Council's  appropriation  of 
his  property  was  an  act  of  trespass,  and  he  asks  for  an  order  of 
ejectment  and  for  damages.  Thirdly,  and  alternatively,  he  con- 
tends that  even  if  the  Ordinance  is  good  and  the  entry  duly 
made,  still,  the  steps  prescribed  with  regard  to  the  tender  of 
compensation  not  having  been  properly  taken,  he  is  entitled  to 
be  paid  the  full  value  of  the  property  of  which  he  has  been 
deprived,  such  value  to  be  assessed  by  the  Court.  I  propose  to 
consider  these  points,  and  the  defendant's  pleas  to  theifl,  in  their 
order. 

And  first,  as  to  the  validity  of  the  Ordinance.  The  plaintiff 
maintains  that  it  was  a  private  bill,  and  that  the  provisions  of 
sec.  23  of  the  Royal  Instructions  to  the  Governor  not  having 
been  complied  with,  the  measure,  in  spite  of  the  fact  that  it  has 
been  duly  assented  to  on  behalf  of  the  Crown,  is  of  no  legal  force. 
Assuming  all  the  facts  relied  upon  to  be  correct,  that  would  be  a 
bold  contention  ;  but  I  do  riot  think  tliat  they  are  correct.  It  it 
true  that  the  terms  of  the  section  in  question  were  not  observed. 
More  especially  the  Lieutenant-Governor's  certificate,  to  the 
effect  that  there  had  been  due  notification  by  public  advertise- 
ment of  an  intention  to  introduce  the  bill,  was  hot  forthcoming. 
But  in  my  opinion  no  such  certificate  was  necessary,  because  the 
bill  was  not  a  private  one.  The  distinction  between  private  and 
public  bills  is  well  understood,  and  is  important.  But  it  is  one 
drav^n  b/  the  legislative  authority  itself,  and  dealt  with  by  its 
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owii  rules ;  and  it  is  not  an  absolutely  hard  and  fast  distinction. 
It  is  quite  possible  that  a  measure  may  possess  some  of  the 
characteristics  of  a  private  bill :  it  may  deal  only  with  a  special 
locality,  and  it  may  affect  private  rights ;  and  yet  its  scope  may 
be  so  large,  and  the  public  interest  which  it  involves  may  be  so 
great,  that  it  could,  in  accordance  with  parliamentary  practice, 
be  legitimately  introduced  as  a  public  bill.  I  think  the  Ordi- 
nance (No.  19  of  1903),  now  upon  the  statute  book,  was,  when 
introduced,  such  a  measure.  Even  had  there  been  in  existence 
at  that  time  legislative  rules  on  the  usual  lines  providing  for  the 
introduction  of  private  bills,  it  is  possible  that,  in  spite  of  those 
rules,  the  bill  might  properly  have  been  brought  into  the  (Council 
as  a  public  one.  As  a  fact  there  were  no  such  rules.  It  would 
have  been  impossible  at  that  date  to  bring  in  any  private 
measure,  and  the  Ordinance  was  of  necessity  introduced  and 
carried  .through  the  Council  by  the  Government  as  a  public 
statute.  The  evidence  of  the  Attorney-General  is  quite  clear 
upon  that  point.  That  being  so,  the  terms  of  sec.  23  of  the 
Governor's  Instructions  do  not  in  my  judgment  affect  the  matter 
at  all.  Even  if  they  did,  the  fact  that  the  certificate  which  they 
required  was  not  produced  would  not  have  rendered  the  measure, 
as  subsequently  assented  to,  invalid.  By  28  &  29  Vict.  c.  63,  sec. 
4,  it  is  expressly  provided  that  no  colonial  law,  once  assented  to 
on  behalf  of  the  Crown,  shall  be  deemed  to  be  void  by  reason  of 
the  non-observance  of  any  Instructions  with  regard  to  such  law 
given  to  the  Governor  of  the  Colony  in  any  instrument  other 
than  his  Letters  Patent,  even  though  such  Instructions  may  be 
referred  to  in  the  Letters  Patent.  It  seems  to  me  that  those 
provisions,  even  if  the  facts  relied  upon  by  the  plaintiff  were  all 
correct  (which  they  are  not),  would  exactly  meet  the  present 
case.  The  Instructions  which  are  alleged  to  have  been  broken 
are  referred  to  in  the  Governor's  Letters  Patent,  ,but  they  form 
no  part  of  them.  And  even  if  they  had  not  strictly  been  followed, 
the  imperial  statute  would  prevent  that  fact  from  invalidating 
an  Ordinance  duly  assented  to  and  promulgated.  No  breach  of 
the  Instructions  other  than  the  non-production  of  the  Lieu- 
tenant-Governor's cei*tificate  was  seriously  relied  on  during  the 
wgument. 
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Under  all  the  circamstanoes  I  am' of  opinion  that  Ordinanoe 
Na  19  (A  1908  is  of  full  legal  force  and  effect.  I  should  Uke 
to  add  that  the  evidence  shows  that  no  prejudice  whatever  was 
suffered  by  the  plaintiff  owing  to  the  fact  that  the  measare  was 
introdneed  a^  a  public  bill.  It  was  the  outcome  of  the  report  of 
a  Commission  appointed  by  the  Qovemment  after  full  notice  to 
all  concerned ;  the  pl^tiff  not  only  knew  of  the  investigation 
and  of  the  intention  to  legislate,  but  he  was  represented  by 
counsel  before  the  Commission,  and  the  gi^neral  scope  of  the 
intended  Ordinance  was  known  to  him  and  others  long  before  it 
was  introduced  The  inception  and  progress  of  the  measure,  in 
fact,  was  attended  with  greater  safeguards  than  would  have  been 
the  case  had  it  been  treated  as  a  purely  private  bill. 

The  Ordinance  being  valid  and  operative,  the  question  arises 
whether  the  action  taken  by  the  Council  was  in  due  conformity 
with  its  provisions.  As  already  pointed  out,  one  of  the  plaintiff's 
contentions  upon  ihe  pleadings  was  that  the  expropriation  had 
not  taken  place  within  the  period  allowed  for  that  purpose.  The 
second  section  fixed  five  months,  from  the  date  of  the  taking 
effect  of  the  Ordinance,  as  the  time  within  which  the  powers  of 
entry  and  expropriation  might  be  exercised ;  and  it  provided  for 
the  giving  and  the  publication  of  certain  notices  prior  to  suck 
exercise.  After  hearing  the  evidence  adduced  on  this  part  of  the 
case,  Mr.  Esaelen,  on  behalf  of  the  plaintiff,  admitted  that  all  the 
requisite  notices  and  publications  had  been  duly  given  and  made, 
and  that  all  the  property  had  been  duly  entered  upon  within  the 
time  allowed  by  the  statute.  That  ground  of  action,  which  was 
the  second  one  relied  upon  in  the  declaration,  therefore  falls  away 
and  needs  no  further  consideration. 

It  remains  to  deal  with  the  third  contention  of  the  plaintiff, 
and  the  one  which,  in  view  of  the  special  defence  pleaded  by  thr 
defendant,  raises  the  most  important  issues  in  the  case.  It  is 
admitted  that  the  Council  duly  entered  upon  all  the  plaintiff's 
land  within  the  time  prescribed  by  the  second  section  of  the 
statute.  The  effect  of  that  entry  was,  after  the  expinktion  of  five 
months  from  the  date,  of  the  taking  effect  of  the  Ordinance,  to 
vest  in^the  Coimcil  the  full  dominium  in  the  property  (see  sec  4)i 
But  by  tUb  seventh  and  following  sections  an  obligation  &  imposed 
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upon  the  Council  to  oompenaato  the  owner  or  the  holder  of 
any  interest  or  right  in  the  land  expropriated.  Failing  an  agree- 
ment as  to  the  amount  of  compensation,  the  Ohrdinance  provides 
that  the  matter  shall  be  settled  by  arbitration,  on  specially  defined 
lines.  Sec  11  deals  with  the  initiation  of  arbitration  proceedings; 
and  it  directs  the  Council,  within  fourteen  days  after  entry,  to 
serve  upon  the  owner  or  the  holder  of  any  right  in  the  property 
a  written  notice  offering  what  iib  considers  a  sufficient  sum,  and 
calling  upon  him  in  the  event  of  non-acceptance  to  refer  the 
questicm  of  the  amount  of  compensation  to  arbitration.  The 
section  further  provides  that  in  case  the  owner  shall  not  within 
twenty-one  days  accept  the  sum  offered,  he  shall  be  deemed  to 
have  refused  it>  and  the  matter  shall  then  forthwith  be  submitted 
to  arbitration.  The  terms  of  this  section  have  been  complied 
with  so  far  as  pcurt  of  the  plaintiff's  property  ii  concerned,  but 
not  with  respect  to  the  remainder.  As  regards  the  specially 
registered  stands  which  are  more  particularly  described  in  para- 
graphs (c),  (d\  (e)  and  (/)  of  sec.  3  of  the  declaration,  it  has  been 
proved  that  offers  of  compensation  were  sent  to  the  mortgagee 
into  whose  name  transfer  of  those  stands  was  made  for  security, 
and  that  all  such  offers  were  transmitted  to  the  plaintiff,  and  were 
not  accepted  by  him.  So  far,  therefore,  as  those  stands  are  con- 
cerned, the  provisions  of  the  Ordinance  have  been  complied  with, 
and  nothing  remains  but  for  the  statutory  arbitration  to  proceed. 
But  with  regard  to  the  leasehold  property  held  by  the  plaintiff 
the  matter  is  not  so  simple.  It  is  admitted  by  the  Council  that 
no  action  has  been  token  in  respect  of  that  property  under  sec.  11. 
Notices  under  sec  2  have  been  given,  and  due  entry  has  been 
made;  the  dominium  in  the  leased  land  has  therefore  passed  to 
the  CoundL  But  there  has  been  no  offer  of  compensation ;  and 
the  defendant  contends  that  it  is  not  bound  to  make  one,  inas- 
much as  'the  title  of  the  plaintiff  to  claim  any  right  over  the 
property  is  defective 

'Under  these  circumstances  it  becomes  necessary  to  examine 
the  dbcumente  under  which  he  claims  to  hold  They  are 
both  le^oea,  of  small  portions  of  the  farm  Braamfonteih,  granted, 
the  one  by  the  Mining  Commissioner  of  Johannesburg  in  the  year 
1891  for  a  t^rm  of  sixtyn^  years,  and  the  other  Cy  the'  Minister 
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of  Mines  in  the  year  1894  for  a  term  of  ninety-nine  years.  Both 
leases  were  entered  into  on  behalf  of  the  Government  under 
authority  of  special  Executive  Council  resolutions,  which  are 
referred  to  in  the  documents.  In  neither  case  was  the  plaintiff 
the  original  lessee ;  and  cession  ol  the  leases  is  at  present  held  by 
the  Johannesburg  Board  of  Executors  as  security  for  money 
advanced.  But  it  is  admitted  that  plaintiff  is  the  person  entitled 
to  the  benefits  of  the  leases,  if  they  are  valid ;  and  no  point  arises 
in  this  case  with  respect  to  any  informality  of  cession.  The 
defendant  contends  that  the  land  dealt  with  by  the  leases  was,  at 
the  date  of  their  execution,  State  land;  that  the  Executive 
Government  could  not  lease  it ;  and  that  the  resolutions  to  that 
effect  were  lUtra  vij^es,  and  the  documents,  entered  into  in  con- 
se(|uence  of  such  resolutions,  null  and  void. 

It  is  apparent  that,  if  the  position  taken  up  by  the  defendant 
is  the  correct  one,  then  the  land  which  the  late  Government  pur- 
ported to  lease  to  the  plaintiff  would  become  the  property  of  the 
present  Government  unburdened  by  the  leases.  And  it  was 
obviously  inconvenient  and  undesirable  for  the  Court  to  express 
any  opinion  upon  the  validity  of  the  documents  without  allowing 
the  Crown  an  opportunity  of  being  heard.  Accordingly,  at  the 
conclusion  of  the  case  the  Court  directed  notice  to  be  given  to  the 
Attorney-General  that  judgment  would  be  held  over  for  a  definite 
time,  so  as  to  give  the  Government  the  opportunity  of  interven- 
ing. The  Attorney-General  has  notified  to  the  Registrar  that 
the  Government  has  no  intention  of  taking  part  in  the  case; 
in  other  words,  that  it  has  no  desire  to  attack  the  plaintiffs  title ; 
and  the  question  arises  whether  upder  these  circumstances  it  is 
necessary  to  decide  on  the  validity  of  the  leasea  The  intention 
of  the  statute,  it  may  be  urged,  was  that  the  Council  should  not 
be  able  to  acquire  ground  withii>  the  insanitary  area  for  nothing. 
That  for  every  property  vested  in  it  after  due  entry  adequate 
compensation  should  be  paid  to  the  owner,  and  to  any  person 
having  an  interest  therein.  That  the  uak^d  dominiu'fnhuTdened 
by  the  leases  is  in  tlie  Crown  ;  that  no  one  else  can  possibly  have 
any  claim  to  the  property.;  and  that  if  the  Crown  does  not  inter- 
vene to  set  aside  the  leases  and  free  the  land,  no  other  person  is 
entitled  to  question  their  validity.     I  am  not  satisfied  that  that 
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is  the  correct  view.  Apart  from  the  fact  that  only  the  owner  of 
the  land  expropriated,  or  the  holder  of  some  right  or  interest 
therein,  is  entitled  under  the  Ordinance  to  receive  compensation, 
I  am  not,  as  at  present  advised,  prepared  to  assent  to  the  doctrine 
that  no  private  individual  can  call  in  question  an  illegal  aliena- 
tion of  property  or  an  unconstitutional  surrender  of  revenue  by 
the  Government.  I  can  conceive  cases  in  which  it  would  be  in 
the  highest  degree  important  that  some  member  of  the  public 
should  take  steps  to  prevent  or  to  rectify  an  illegal  dealing  by 
the  Executive  with  the  property  of  the  State.  And  without  full 
research  into  authority,  I  should  not  be  pi-epared  to  hold  that  our 
law  would  afford  no  remedy  under  such  circumstances.  Tlie 
point  was  iiardly  discussed  during  the  hearing ;  it  was  alluded 
to,  but  not  adequately  argued.  Without  deciding  it,  therefore,  I 
propose  to  consider  this  case  on  the  basis  that  the  Council,  speci- 
ally interested  as  it  is  in  the  question,  is  entitled  to  inquire  into, 
and,  if  necessary,  to  challenge,  the  validity  of  the  leases  upon 
which  the  plaintiff  relies. 

By  the  Grondwet  of  1858,  as  well  as  by  the  Grondwet  of 
1889,  all  unallotted  lands  and  farms  were  made  the  propeiiy  of 
the  State,  and  the  Volksi-aad  was  declared  the  supreme  authority 
in  the  country.  It  was  urged  for  the  defendant  at  tlie  hearing 
that  the  riglit  of  ownership  and  disposal  of  State  lands  resided 
originally  in  the  Volksraod,  dnd  not  in  the  Government ;  and  that 
therefore  the  Executive  could  only  lease  or  alienate  public  lands 
to  the  extent  to  which  power  to  do  so  had  been  expressly  and 
clearly  conferred  by  the  legislature.  There  is  doubtless  consider- 
able force  in  the  contention  tliat  in  the  Republican  community 
which  was  constituted  in  the  Transvaal,  uninfluenced  as  it  was 
by  feudal  tradition,  and  free  from  any  recognition  of  the  exist- 
ence of  general  proprietary  rights  in  the  central  authority,  the 
supreme  control  of  all  unallotted  Stajbe  lands  was  intended  to  be 
vested  in  the  Volksraad  as  the  representiitives  of  the  people. 
But  it  is  not  necessary  now  to  decide  whether  or  not  that  conten- 
tion is  legally  coixect;  because,  whether  the  power  of  disposal 
priginally  lay  witli  the  Executive  Government  or  with  the  Volks- 
nuul,  the  latter  Ixxly  did  from  time  to  time  by  resolution  deal 
with  the  matter.     And  the  terms  of  the  resolutions  which  it 
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adopted  are  in  my  opinion  saffident  to  decide  the  question  of  the 
validity  of  the  leasee  now  before  the  Court 

Now  it  is  not  practically  possible  for  any  legislative  body  to 
undertake  the  actual  administrative  disposal  of  the  public  lands, 
even  if  it  be  constitutionally  entitled  to  do  so.  That  duty  must 
of  necessity  be  discharged  by  the  Qovemment  as  part  of  its 
executive  functions.  This  was  found  to  be  the  case  in  the  Traiush 
vaal,  as  in  other  countries.  Probably  the  best  course  would  have 
been  for  the  Yolksraad  to  have  enacted  a  comprehensive  State 
lands  disposal  law,  laying  down  the  conditions  on  which  the 
public  lands  might  be  disposed  of,  and  prohibiting  their  aliena- 
tion in  any  other  manner.  That  is  the  method  which  has  been 
adopted  in  the  Cape  Colony.  But  no  such  law  was  passed  in  the 
Transvaal.  The  first  and  oaly  general  statute  regarding  the 
disposal  of  State  lands  was  Law  No.  8  of  1886,  and  it  dealt 
merely  with  the  occupation  and  allotment  of  certain  ground  in 
the  Zoutpansberg  and  Waterberg.  What  the  Yolksraad  appears 
to  have  done  was  this :  it  allowed  the  Executive  Government  to 
undertake  the  letting  and  disposal  otherwise  of  State  lands ;  but 
from  time  to  time,  by  way  of  resolution,  it  gave  advice  and  direc- 
tions to  the  Government.  These  resolutions  were  sometimes 
general,  and  at  other  timed  speciiM-  They  were  usually  vague, 
and  they  were  occasionally  repetitions  of  one  another.  So  that 
it  would  hardly  be  a  matter  of  surprise  if  the  views  of  the 
Government  as  to  the  extent  of  its  powers  in  that  behalf  were 
confused. 

The  Grondwet  of  1868  recognised  the  then  existing  and  well- 
establisbed  right  of  every  burgher  to  obtain  land  from  the  Govern- 
ment. And  in  September  of  that  year,  and  again  in  the  same 
month  of  the  following  year,  the  Yolksraad  by  resolution  directed 
that  every  burgher  should  be  allowed  one  farm  as  his  property, 
subject  to  the  payment  of  a  small  annual  tax  (art  28  of  September, 
1858,  and  art  76  of  the  22nd  September,  1869).  It  was  sub- 
sequently explained  that  the  rights  conferred  by  these  resolutions 
could  only  be  claim^  by  burghers  resident  ia  the  country  befoie 
the  22nd  September,  1869  (see  Y.R.B.  26th  November,  1868,  art 
318).  But,  so  far  as  I  can  discover,  the  granting  of  these  farms 
was  left  in  the  hands  of  the  Executive  0)uncil.    Land  Commis- 
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nons  were  appointed,  bnt  their  duties  lay  in  the  direction  of 
defining  boundaries  and  settling  disputes.  The  issue  of  grants, 
whether  of  full  ownership  farms  or  of  loan  places,  seems  to  have 
been  assigned  to  the  Government.  And  the  form  adopted,  at 
any  rate  for  freehold  land,  was  in  the  name  of  the  President 
acting  on  behalf  of  the  Government  of  the  State.  Some  years 
later  the  Volksraad  directed  the  Government  to  sell  by  public 
auction  all  unallotted  inspected  ground ;  no  conditions  were  im- 
posed (V.R.B.  29th  September,  1864,  art.  142^  Soon  after  this 
the  legislature  asserted  its  authority  by  refusing  to  confirm 
an  exchange  of  land  for  an  office  at  Utrecht,  which  had  been 
entered  into  by  the  Executive  Council,  for  the  reason,  expressly 
stated,  that  that  body  had  no  right  to  dispose  of  Government 
ground  without  previous  authority  from  the  Volksraad  (V.R.B. 
6th  November,  1871,  art  279).  In  two  years'  time,  however,  the 
Raad  gave  the  Government  full  authority  to  let  any  State 
Jand  not  already  thrown  open  by  the  Volksraad  or  applied  for 
(aamgeteekerid)  by  burghers.  No  limit  whatever  was  imposed 
upon  the  power  thus  conferred,  as  to  length  of  time  or  mode  of 
letting;  and  the  resolution  was  wide  enough  to  apply  not  only 
to  unallotted  land  (State  land  properly  so  called),  but  also  to  any 
ground  which  the  State  jaight  have  acquired  by  purchase,  ex- 
change or  other  arrangement  (V.R.B.  11th  March,  1873,  art.  36). 
In  the  year  1881  the  Raad  dealt  with  a  petition  from  Utrecht 
regarding  inter  alia  the  leasing  of  Government  ground;  declared 
that  it  agreed  with  the  wish  of  the  petitioners  regarding  the 
letting  of  all  State  lands;  and  instructed  the  Executive  in 
accordance  with  previous  provisions  to  let  all  Government 
ground,  provided  such  action  were  feasible  under  the  circum- 
stances. This  resolution  seems  to  me  to  have  amounted  to 
a  recognition  of  the  fact  that  the  Volksraad  had  given  the 
Government  a  free  hand  in  regard  to  the  letting  of  State  land 
of  all  descriptions  (see  V.RB.  18th  October,  1881,  art  127> 

The  authority  thus  recognised  was  somewhat  curtailed  a  few 
years  later  by  a  resolution  by  which  the  legislature  gave  cer- 
tain directions  to  the  Government  in  regard  to  the  sale  or  lease 
of  State  landis.  *  Pieces  of  uitval  grorid  between  farms  were  to 
be  sold  by  auction,  where  they  could  not  be  more  profitably  let, 
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and  entire  farms  (geJieele  plaateen)  for  periods  not  longer  than 
twenty  years.  These  directions,  it  was  stated,  were  to  apply 
to  surveyed  as  well  as  unsurveyed  ground,  provided  it  had  been 
"inspected"  (V.R.B.  22nd  July.  1885,  art.  951).  The  meaning 
of  the  last  clause  is  made  clear  if  we  turn  to  Government  Notice 
No.  322  of  the  10th  November,  1884  (LocaU  Wetten,  1884, 
p.  1800).  That  was  a  notice  that  State  land  would  be  tempora- 
rily let  for  grazing  purposes,  and  that  such  land  would  be  dealt 
witli  as  falling  under  three  heads:  (1)  That  which  had  been 
surveyed  by  a  land  surveyor ;  (2)  that  which  was  unsurveyed ; 
and  (3)  small  pieces  remaining  over  between  unsurveyed  farms 
(witfjal  fjnmd).  It  was  with  these  classes  of  land  that  the 
Besluit  of  July,  1885,  intended  in  my  opinion  to  deal;  it  referred, 
therefore,  apart  from  uitval  grand,  only  to  farm  land  properly 
so  called,  which  the  land  leased  in  the  present  case  was  not. 
The  leases  now  in  question  purport  to  affect  a  portion  of  Braam- 
fonteiu  belonging  to  the  Government  and  included  within  the 
urban  area  of  Johannesburg ;  whether  that  portion  was  a  piece 
of  uitval  grond,  or  how  it  came  to  remain  in  the  hands  of,  or  to 
be  reacquired  by  the  Government,  was  not  explained  by  the 
evidence;  but  it  is  clear  that  it  was  not  such  a  farm  (gelveele 
plaats)  as  is  referred  to  in  the  Besluit  of  1885. 

So  far  as  the  Court  is  aware  there  were  no  resolutions  passed 
between  1885  and  the  date  of  the  execution  of  the  first  of  the 
plaintiff's  leases  in  October,  1891.  And  the  validity  of  that  lease 
must  depend  upon  the  law  as  it  stood  after  the  passing  of  the 
Besluit  of  July,  1885.  In  my  opinion  that  Besluit  did  not  apply 
to  such  ground  as  was  let  by  the  Government  under  the  lease  in 
ciuestion,  though  even  if  it  did  apply  the  result  would  probably  be 
not  to  invalidate  it  entirely,  but  to  curtail  its  term  to  the  period 
of  twenty  years.  That  being  so,  the  power  of  the  Executive 
Council  in  regard  to  the  ground  let  in  1891  was  the  wide  and 
unrestricted  power  of  letting  granted  by  the  resolutions  of  March, 
1873,  and  October,  1881.  But  it  may  be  said  that  the  length  of  the 
terra — sixty-six  years — was  such  that  the  transaction  amounted 
to  an  alienation  of  the  property.  It  is  true  that  both  the  common 
and  the  statute  law  regard  a  lease  for  ten  years  and  upwards  as 
in  son)e  respects  partaking  of  the  nature  of  an  alienation,  and 
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:  therefore  requiring  registration  to  give  it  full  effect.  But  the 
question  here  is  not  whether  a  prohibition  to  alienate  would  in- 
clude a  prohibition  to  lease  in  longutn  tempits.  The  point  is  what 
did  the  legislature  intend.  It  conferred  upon  the  Government 
the  right  to  let  for  an  indefinite  period.  The  document  before  us 
is  a  lease.  Did  the  Volksraad  intend  that  no  lease  in  longum 
tempus  should  be  granted  1  I  do  not  think  it  did.  In  the  first 
place,  it  did  not  say  so ;  and  in  the  second  place,  when  curtailing 
the  right  of  leasing  entire  farms,  it  drew  the  line  not  at  ten,  but 
at  twenty  years.  I  am  of  opinion  that  when  the  Besluits  of 
1873  and  1881  were  passed  the  Volksraad  did  not  intend  to  limit 
the  authority  of  the  Government  to  leases  not  in  longivm  tempus, 
and  that  the  mere  fact  that  the  plaintiff's  lease  is  one  for  sixty- 
six  years  does  not  invalidate  it.  The  objection  taken  by  the 
Ck>uncil  to  this  lease  therefore  cannot  be  sustained. 

The  second  lease  was  entered  into  in  1894,  and  is  affected  by  an 
important  Besluit  passed  in  1893.     In  terms  of  that  resolution  tlie 

"Government  was  instructed  not  to  lease  any  further  .Government 
ground  until  such  time  as  the  general  survey  should  be  completed, 
such  instructions,  however,  not  to  prevent  a  letting  from  month 
to  month  (V.R.B.  5th  July,  1893,  art.  539).  Whether  the  general 
survey  was  completed  or  not  by  1894  there  is  nothing  to  show, 
though  it  is  noteworthy  that  in  1897  the  Raad,  at  the  instance  of 
the  Executive,  sanctioned  the  appointment  of  a  Commission  to  deal 
with  applications  for  the  hire  of  Government  ground— composed 
of  the  Registrar  of  Deeds,  the  Surveyor-General,  and  the  land- 
drost  within  whose  jurisdiction  the  ground  applied  for  happened 
to  be  situated  (V.R.B.  11th  November,  1897,  art.  1700).  It  is 
difficult  to  see  how,  in  face  of  the  Besluit  of  1893,  the  Executive 
Council  could  have  entered  into  the  second  lease,  which  was  for 
a  period  of  ninety-nine  years.  But  any  defect  in  the  document, 
founded  on  the  contention  that  it  was  ultra  vires,  seems  to  me  to 
have  been  cured  by  the  subsequent  action  of  the  Raad.  A  peti- 
tion was  presented  to  the  Second  Volksraad  by  certain  residents 
of  Barberton,  drawing  attention  to  the  lease  in  question,  and 
imputing  blame  to  the  Government  in  connection  with  it.  This 
petition  was  referred  to  a  committee,  who  investigated  the  matter 
and  duly  reported.     Their  report  set  out  the  facts,  and  added 
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tliat  in  the  opmion  of  the  committee  it  would  have  been  of 
greater  advantage  to  the  State  had  the  ground  been  advertised 
and  sold  by  auction ;  and  that  it  was  desirable  that  ground  or 
stands  in  stand  townships  should  in  future  only  be  let  or  sold 
by  public  auction.  They  did  not  recommend  the  cancellation  of 
the  lease.  That  report  was  adopted  by  the  Second  Volksraad  on 
the  29th  August,  1894.  And  on  the  following  day  it  passed  a 
further  resolution  on  the  same  subject  to  the  effect  that  the  com- 
plaints made  by  the  petitioners  against  the  Qovemment  were 
unfounded.  Both  these  resolutions  were  transmitted  to  the  First 
Volksraad,  and  were  concurred  in  by  that  body  (V.B.B.  11th 
September,  1894,  arts.  1648-49).  The  effect  of  these  resolutions 
was  clearly  to  ratify  the  action  of  the  Qovemment  in  entering 
into  the  second  lease.  They  could  have  no  other  meaning. 
After  full  investigation  the  committee  disapproved  of  the  trans- 
action, but  did  not  advise  its  cancellation,  and  exonerated  the 
Executive  Council  from  blame.  And  both  Baads  adopted  the 
committee's  report.  By  so  doing  they  in  my  opinion  confirmed 
the  lease,  and  therefore  I  do  not  think  the  defendant's  objection 
to  it  can  be  sustained. 

Had  that  not  been  clearly  the  case,  I  tiiink  it  would  have 
been  desirable  that  the  Court,  before  giving  judgment,  should 
have  required  further  information  as  to  the  nature  of  the  small 
portion  of  Braamfontein  dealt  with  by  these  leases,  and  the  cir- 
cumstances under  which  the  Government  either  retained  or  ac- 
quired it,  so  as  to  be  absolutely  certain  that  it  was  ground  to 
which  the  Besluit  of  1893  was  meant  to  apply.  In  view  of  the 
absence  of  any  clear  and  definite  statute  regulating  the  disposal 
of  State  lauds,  it  would  have  been  a  matter  of  great  hardship 
that  a  mortgagee,  who  had  advanced  latge  sums  of  money  upon 
the  security  of  a  lease  executed  by  the  Qovemment,  and  registered 
in  the  Deeds  Office,  should  be  informed  that  the  document  upon 
which  he  relied  was  mere  waste  paper.  It  is  satisfactory  that, 
in  the  present  instance  at  any  rate,  the  Court  is  not  forced  to 
such  a  conclusion. 

The  defendant  having  failed  to  set  aside  the  leases,  we  have 
now  to  consider  the  question  of  compensating  the  plaintiff  for  the 
rights  of  which  he  has  been  deprived.    The  position  is  this :  The 
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Council  has  acquired  the  ownership  of  the  land ;  had  an  offer  of 
compensation  been  made  within  fourteen  days  after  entry,  and 
not  been  accepted,  the  matter  would  have  had  to  be  settled  by 
the  arbitrators  appointed  under  the  Ordinance.  And  in  assessing 
the  value  of  the  plaintiff's  leasehold  rights  they  would  have  been 
bound  to  obey  the  directions  laid  down  in  sec.  25.  Can  the 
defendant  daim  that  that  course  should  still  be  followed,  or  does 
the  duty  devolve  upon  the  Court  to  ascertain  the  value  ?  If  it 
does,  the  parties  have  agreed  that  the  question  of  value  should 
be  referred  to  arbitrators  selected  in  the  asual  way.  In  any 
event,  therefore,  the  amount  of  compensation  must  be  decided 
by  arbitration ;  the  point  is  whether  the  arbitration  shall  be 
under  the  Ordinance  or  apart  from  it  That  again  appears  to 
me  to  depend  on  whether  the  provisions  of  sec  11,  with  regard 
to  the  time  within  which  compensation  should  be  offered,  are 
imperative  or  directory. 

There  is  no  doubt  a  presumption  that  where  an  act  confers  a 
privilege,  and  contains  directions  to  be  followed  by  the  person  to 
whom  the  privilege  has  been  granted,  such  directions  were  in- 
tended to  be  peremptory  (Maxwell  on  Statutes,  p.  621 ;  Colder  v. 
Powell,  2  C.P.D.  562).  But  that  presutnption  is  not  absolute ; 
the  scope  and  policy  of  the  statute  have  to  be  regarded  in  order 
to  ascertain  the  intention  of  the  legislature.  Now  it  seems  to 
me  that  the  policy  of  Ordinance  Na  19  of  1903  was  that,  where 
an  agreement  had  not  been  come  to  on  the  question  of  compensa- 
tion, the.  dispute  should  be  settled  solely  by  the  arbitrators  ap- 
pointed under  the  Ordinance^  They  were  to  be  carefully  selected 
and  appointed  by  the  Supreme  Court;  and  sec.  12  provided  that  all 
questions  of  disputed  compensation  should  be  referred  to  them,  and 
that  the  decision  of  the  majority  of  them  should  be  final.'  They 
were  to  form  a  permanent  tribunal,  and  definite  rules  were  laid 
down  for  their  .guidance  in  all  cases  (sec  25).  I-  do  not  think 
that  the  legislature  ever  contemplated  that  the  value  of  one 
property  within  the  insanitary  area  should  be  decided  on  lines 
laid  down  in  the  Ordinance,  while  the  value  of  another  property 
shotQd  be  assessed  in  a  different  manner,  metely  because  no  offer 
of  compensation  had  been  mad^  by  the  Council  within  the  time 
fixed  by  sec.  11.    No  compensation  was  thought  of  in  the  absence 
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of  agreejnent,  except  such  as  had  been  calculated  in  manner 
provided  by  the  statute.  The  only  object  of  directing  the  Coun- 
cil to  make  an  offer  within  fourteen  days  was  to  bring  the 
dispute  to  a  head,  and  to  render  it  ripe  for  arbitration.  The 
provision  was  not  an  essential,  but  a  subordinate  one.  If  the 
Council  made  no  offer  within  fourteen  days,  the  result  intended 
was,  in  my  opinion,  that  it  should  be  regarded  as  having  offered 
nothing  at  all.  And  in  that  case  it  would  be  under  the  necessity, 
in  terms  of  sec.  22,  of  paying  all  the  costs  of  tha  arbitration, 
no  matter  how  small  might  be  the  sum  awarded. 

To  lofjk  at  the  question  from  another  standpoint.  The 
Council  has  obtained  the  dominium  in  the  land  by  virtue  of 
its  compliance  with  certain  of  the  provisions  of  the  statute ;  the 
same  Ordinance  provides  that  all  land  of  which  the  dominium  is 
thus  acquired  shall  be  paid  for  at  a  price  fixed  in  a  certain  way, 
or  by  certain  arbitrators.  I  do  not  see  how  this  Court  can  direct 
that,  because  a  provision  as  to  the  timeous  offer  of  compensation 
has  been  neglected,  therefore  the  question  of  the  amount  of  com- 
pensation is  outside  the  Ordinance  altogether.  The  whole  of 
that  question  is,  and  must  remain,  governed  by  the  terms  of  the 
Oi-dinance.  But  the  Council  cannot  in  my  opinion  claim  to 
offer  compensation  now;  some  disadvantage  must  result  from 
its  non-compliance  with  the  provisions  of  sec.  1 1  ;  and  that  dis- 
advantage, as  already  pointed  out,  is  the  liability  to  pay  all  the 
costs  of  arbitration,  no  matter  what  sum  may  be  awarded.  For 
these  reasons  I  think  that  the  compensation  to  be  paid  by  the 
Council  to  the  plaintiff  must  be  ascertained  by  the  arbitrators 
appointed  under  tlie  Ordinance  and  subject  to  its  terms,  but  upon 
t)ie  basis  that  no  offer  at  all  has  been  made  by  the  defendant. 
No  order  will  be  made  upon  the  claim  for  ejectment  and  damages. 
Judgment  will  be  given  for  tlie  plaintiff  in  convention,  declaring 
him  entitled,  in  respect  of  the  property  detailed  in  paragraphs  (ct) 
and  (b)  of  sec.  3  of  the  declaration,  to  be  paid  by  defendant  such 
amount  of  compensation  as  may  be  fixed  by  arbitrators  under 
Ordinance  No.  19  of  1903. 

As  to  the  claim  in  reconvention,  judgment  will  be  given  for 
the  plaintiff  in  reconvention  in  terms  of  prayer  (a)  of  the  said 
claim,  and  the  Court  will  order  the  defendant  in  reconvention  to 
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proceed  ix)  arbitration  under  the  said  Ordinance  in  order  to  ascer- 
tain the  amount  of  compensation  payable  in  respect  of  the  property 
mentioned  in  (a),  (d),  (e)  and  (/)  of  sec.  3  of  the  declaration. 

Solomon,  J.:  I  concur. 

Smfth,  J.:  I  concur  with  the  judgment  which  the  Chief 
Justice  has  just  delivered,  with  the  exception  of  one  point.  In 
my  opinion  the  plaintiff  has  the  right  to  demand  that  the  value 
of  the  two  pieces  of  land,  in  respect  of  which  the  defendant  made 
no  offer  of  compensation  under  the  Ordinance,  be  assessed  by  the 
Court. 

It  is  contended  that  sec.  10  provides  that  all  questions  of 
compensation  for  land  expropriated  under  the  Ordinance  are  to 
be  decided  by  arbitration,  and  that  the  provisions  of  sec.  11, 
requiring  a  notice  offering  compensation  to  be  served  within 
fourteen  days  of  the  entry  by  the  defendant  on  the  land,  are 
merely  directory,  and  not  imperative.  The  question  whether 
such  provisions  are  to  be  regarded  as  imperative  or  directory  is 
one  of  some  difficulty.  As  a  general  rule,  where  provisions  of 
such  a  nature  occur  in  a  legislative  enactment  which  confiers 
powers  or  privileges,  they  are  to  be  regarded  as  imperative,  but 
directory  where  public  duties  are  imposed.  This  Ordinance  falls 
within  the  former  class,  and  in  my  opinion  the*  provisions  as  to 
the  offer  of  compensation  are  imperative. 

Under  the  Ordinance  the  defendant  is  entitled  to  acquire 
the  property  of  a  certain  class  of  persons,  and,  on  complying 
with  certain  provisions,  to  have  the  value  of  the  property  assessed 
by  arbitration  on  a  basis  laid  down  in  the  Ordinance.  Here  the 
defendant  has  designedly  not  taken  the  steps  provided  by  the 
Ordinance  to  have  the  value  of  the  plaintiffs  property  assessed 
by  arbitration,  but,  on  the  contrary,  it  denies  his  title  to  the  pro- 
perty and  his  right  to  obtain  any  compensation.  The  plaintiff 
could  not  compel  it  to  go  to  arbitration,  and  is  forced  to  bring 
this  action,  in  which  inter  alia  he  claims  the  value  of  the  pro- 
perty. There  is  no  plea  in  abatement  that  the  defendant  is 
entitled  to  have  the  value  of  the  property  assessed  by  arbitration 
under  the  Ordinance,  and  in  my  opinion  the  plaintiff  is  entitled 
to  have  the  value  fixed  by  the  Court.     It  was  agreed  between 
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the  parties  that,  in  the  event  of  the  Court  being  of  opinion  that 
the  plaintiff  has  made  out  his  title  to  the  two  pieces  of  land,  the 
value  should  be  assessed  by  arbitration ;  but  this  should  be  an 
arbitration  outside  of,  and  independent  of,  the  provisions  of  the 
Ordinance.  Whether  this  makes  any  substantial  difference,  or 
whether  it  is  likely  to  be  more  or  less  advantageous  to  the 
plaintiff,  I  am  unable  to  say.  It  is  what,  in  my  judgment^  he  ia 
entitled  to  and  should  have. 

After  argument  on  the  question  of  costs,  the  Court  decided  to 
make  no  order. 

Plaintiff's  Attorneys:  Roux  &  Jacdbsz;  Defendant's  Attor- 
neys :  Lvmnon  &  Nixon. 


COLONIAL  TREASURER  v.  GREAT  EASTERN 
COLLIERIES,  LTD. 

1904.    Ju/M  6,  September  3.    Innbs,  C.J.,  and  Smith 
andBRi8TOWE,JJ. 

Mines  and  mirkeraU. — Duiy  pcbt^able, — Bcise  meUds. — Coal. — Lmo  Ifo. 
\iof  1897,  sec  3.—  Words.—  Worked  or  removed. 

The  duty  under  aec.  3  of  Law  No.  14  of  1897  must  be  calculated  on 
the  value  of  the  mineral  worked  or  removed,  and  not  on  its  value 
in  eitu.  The  words  **  worked  or  removed  "  are  used  antithetically, 
and  *'  worked  "  refers  to  a  mineral  which  requires  to  be  severed, 
while  '< removed"  refers  to  a  mineral  which  is  lying  loose  and 
requires  no  severance. 

In  the  case  of  6oal  the  duty  is  payable  on  the  value  of  the  coal  when 
'severed  from  the  seam;  that  is,  the  costs  of  severance  must  be 
included  in  the  value  when  calculating  the  duty,  but  not  the  cost 
oi  haulage  or  sale. 

Special  case. 

The  defendant  company  was  the  proprietor  of  certain  ool- 
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lieriee,  and  had  for  some  yean  worked  for  ooal  on  private  ground, 
under  the  provisions  of  Law  No.  14  of  1897.  No  duty  had  been 
paid  under  sec  3  of  that  Law  since  the  Slst  December,  1896. 
The  quantities  of  *coal  won,  and  either  worked  or  removed,  were 
the  quantities  stated  in  the  company's  books  to  have  been  sold, 
namely,  1,299,261  tons,  for  which  the  sum  of  £563,870  had  been 
realised.  The  cost  to  the  defendants  of  winning,  raising  and 
selling  the  said  coal  was  £340,840,  and  a  certain  .sum  had  been 
written  off  for  depreciation  of  plant ;  but  in  respect  of  the  latter 
the  parties  to  the  action  were  not  agreed.  On  these  facts  the 
plaintiff  contended  that  the  moneys  due  under  sec  3  should  be 
calculated  on  the  full  value  of  the  coal  produced  and  worked  or 
removed.  The  defendants  contended  that  the  duty  should  be 
assessed  on  the  value  of  the  coal  produced  less  the  cost  of  win- 
ning, raising  and  selling  the  same,  and  less  the  amount  written 
off  for  depreciation  of  plant.  The  questions  stated  for  the  de- 
cision of  the  Court  were : — 

(1)  Whether  the- duty  payable  under  sec  3  of  Law  No.  14  of 
1897  shoidd  be  calculated  upon  the  total  value  of  coal  produced, 
without  any  deduction  of  the  cost  of  winning,  raising  and  selling 
the  same  and  of  the  amounts  written  off  as  depreciation,  or 
whether  sudi  deductions  should  be  made. 

(2)  By  whom  and  in  what  manner  the  costs  of  the  action  should 
be  borne. 

Matthews  (with  him  Bums-Begg),  for  the  plaintiff;  The 
percentage  is  payable  on  the  actual  minerals  brought  to  the 
surface.  The  value  is  not  the  profit  made,  but  the  word  must  be 
taken  in  its  ordinaiy  sense  to  mean  the  actual  selling  price,  or  else 
express  language  to  the  contrary  would  have  been  used.  The 
intention  of  the  legislature  is  shown  by  sec  8 ;  see  also  the  Gold 
Law  of  1895,  sec  29,  sub-sec  3.  A  tax  on  profits  would  at  the 
time  of  the  passing  of  Law  No.  14  of  1897  have  been  a  departure 
irom  the  principles  of  taxation  then  acted  upon. 

Ward,  for  the  defendants :  The  duty  is  payable  on  the  value 
of  the  coal  in  Htu.  If  not,  then  it  must  be  calculated  on  the 
value  of  the  coal  immediately  after  severance,  excluding  t&e  cost 
of  hauling  and  selling.    The  tax  was  intended  to  be  levied  on 
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profits ;  see  43  Eliz.  c.  2.  For  meaning  of  words.  "  found ''  and 
"  won,"  see  Jowett  v.  Spencer  (1  Ex.  Rep.  647) ;  Sir  George  Elliott 
V.  Rokehy  (7  App.  Gas.  43) ;  Queen  v.  Inkahitanls  of  Kingswin  - 
ford  (7  B.  &  C.  236);  Qiieen  v.  London  and  Brighton  Railway 
(20  L.J.,  M.C.  124). 

Matthews,  in  reply. 

Cur.  adv.  mvlt. 


Postea  (September  3) : — 

The  judgment  of  the  Court  was  delivered  by 

BRLSTOWt:,  J.:  The  Oreat  Eastern  Collieries,  Ltd,  the  defend- 
ants in  this  ease,  are  colliery  proprietors  who  for  some  years  have 
worked  coal  on  private  ground  without  paying  the  duty  of  1  per 
cent,  to  which  the  Government  is  entitled  under  the  Base  Metals 
Law  (No.  14  of  1897).  •  The  arrears  of  duty  are  now  claimed,  and 
a  special  case  has  been  stated  for  the  purpose  of  obtaining  the 
opinion  of  the  Court  as  to  the  basis  upon  which  the  duty  is  to  be 
calculated. 

The  question  turns  on  the  construction  of  sec.  3  of  the  Base 
Metals  Law,  which  is  as  follows  : — 

Personfl  working  on  private  groimd,  whether  proclaimed  or  unpro- 
claimed  as  public  diggings,  shall  pay  to  the  State  a  certain  percentage 
of  the  value  of  the  mineral  found  which  has  been  worked  or  removed, 
such  percentage  being  now  fixed  at  1  per  cent. 

Three  different  views  as  to  the  effect  of  this  provision  have 
been  put  forward. 

First,  the  Government  contends  that  the  duty  is  payable  on 
the  proceeds  of  sale  of  the  coal  won.  If  this  is  so,  then  the  tax 
i.s  not  on  the  original  value  of  the  coal,  but  on  its  value  after  the 
cost  of  severance,  haulage  and  sale  has  been  expended  upon  it, 
that  is,  it  includes  a  tax  on  labour  and  working  expenses. 

Secondly,  the  defendants  contend  that  th^  duty  is  leviable  on 
the  value  of  the  coal  in  situ,  that  is,  before  any  expenditure  has 
been  incurred  upon  it  except -the  cost  of  opening  up  the  mine  and 
exposing  the  working  face. 

Thirdly,  the  defendants  put  forward  an  alternative  suggestion. 
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which  is  that  the  value  upon  which  the  duty  has  to  be  paid  is 
the  value  of  the  coal  immediately  after  severance,  that  is,  without 
taking  into  account  the  expense  of  hauling  and  selling. 

The  section  is  not  very  exactly  expressed ;  but  I  think  that  the 
words,  "  the  value  of  the  mineral  found  which  has  been  worked 
or  removed,"  can  only  be  construed  to  mean,  "  the  value  of  so 
much  of  the  mineral  found  as  has  been  worked  or  removed."  If 
this  is  so,  then  tlie  defendants'  first  contention  that  the  duty  is 
charged  on  the  mineral  in  situ  without  adding  to  it  even  the 
cost  of  severance  falls  away ;  for  the  value  fixed  as  the  basis  on 
which  the  tax  is  to  be  calculated  is  the  value  not  merely  of  the 
coal  found,  but  of  the  coal  which  after  having  been,  found  has 
been  worked  or  removed. 

So  far  the  construction  of  the  section  seems  to  me  to  be  fairly 
clear,  but  when  we  turn  to  consider  the  meaning  of  the  words 
"  worked  or  removed"  greater  difficulties  arise.  There  are  three, 
and  I  think  only  three,  possible  modes  of  interpreting  these  words. 
The  first  is  to  read  the  word  "  or "  in  its  natural  sense  as  ex- 
pressing an  antithesis,  in  whicli  case  the  words  "  worked  "  and 
"  removed  "  must  refer  to  alternative  sets  of  facts.  The  second  is 
to  read  "  worked  "  and  "removed"  as  synonymous,  that  is,  as  alter- 
native modes  of  expressing  the  same  set  of  facts.  The  third  is  to 
read  "  or "  as  "  and,"  in  which  case  '*  worked  "  and  "  removed  " 
are  cumulative. 

To  read  "  or  "  as  "  and  "  is  a  violent  expedient  which  ought 
not  to  be  adopted  except  in  the  last  resort,  for  the  simple  reason 
that  "  or  "  does  not  mean  "  and,"  and  when  the"  legislature  uses 
"  or  "  it  must  primd  facie  at  all  events  be  taken  to  meaii  "  or  " 
and  not "  and," 

To  interpret  "  worked  "  and  "  removed  "  as  synonymous  again 
involves  a  difiiculty.  They  are  not  in  fact  synonymous.  Coal  is 
worked  when  it  is  severed  from  the  seam ;  but  removal  may  in- 
clude not  merely  severing^  but  raising  to  the  pit's  mouth  and 
candying  away  to  the  confines  of  the  colliery  premises  or  to  any 
other  point.  To  read  them  as  synonymous  therefore  involves 
either  enlarging  the  meaning  of  "  worked  "  or  narrowing  the 
meaning  of  "  removed,"  and  in  either  case  one  of  the  woixLs  is 
redundant. 
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At  firat  sight  there  appears  to  be  also  a  difficulty  in  reading 
the  word  ''  or"  as  antithetic,  because  coal  (at  all  events  if  lying 
in  a  seam)  cannot  be  removed  without  being  worked.  But  it  is 
to  be  borne  in  mind  that  the  Base  Metals  Law  includes  many 
other  substances  besides  coed.  It  may  be  said  to  indude  all 
mineral  substances  except  precious  metals  and  precious  stones, 
and  day,  brick,  earth  and  sand,  which  in  this  country  are  not  re- 
garded as  minerals.  In  a  place  like  the  Transvaal,  where  mining 
operations  are,  or  at  any  rate  were  when  the  Base  Metals  Law  was 
jfassed,  in  their  infancy,  it  is  not  inconceivable  that  some  of  the 
mineralB  falling  within  the  scope  of  this  Law  might  be  found 
lying  loose  on  the  surface  of  the  ground,  iii  which  case  they 
would  not  require  to  be  worked,  but  only  to  be  removed.  I  do 
not  know  whether  this  has  actually  been  the  case  or  not ;  but 
it  is  not  impossible,  and  I  think  it  may  well  be  that  the  legis- 
lature had  such  a  possibility  in  their  minds  when  they  passed  the 
section  now  under  consideration.  If  this  view,  is  correct,  then 
tiie  difficulty  of  giving  to  the  word  ''  or "  its  natural  meaning 
vanishes.  "  Worked  "  has  reference  to  a  mineral  which  requires 
to  be  severed.  "  Removed  "  refers  to  a  mineral  which  is  lying 
loose  and  requires  no  severance. 

In  my  opinion  this  is  the  interpretation  which  ought  to  be 
adopted.  It  involves  no  straining  of  the  language  of  the  legis- 
lature, and  it  gives  a  natural  and  intelligible  meaning  to  every 
word  in  the  section. 

Moreover,  it  seems  to  me  consistent  with  sec.  8  of  the  Law, 
which  requires  an  account  to  be  kept  of  the  minerals  obtained, 
which  I  take  to  mean  severed  or  (if  lying  on  the  surface)  removed 
so  as  to  be  appropriated  as  chattels  by  the  person  obtaining 
them.  Nor  in  my  opinion  is  it  inconsistent  with  sec.  14,  under 
which  section  the  statement  of  output  to  be  furnished  is  merely 
for  the  purpose  of  determining  whether  a  daim  for  exemption 
exists,  and  has  nothing  to  do  with  the  basis  on  which  the  tax,  if 
it  becomes  payable,  is  to  be  calculated.  « 

I  therefore  come  to  the  conclusion  that  the  duty  is  payable 
on  the  value  of  the  coal  as*  it  lies  in  the  pit  immediately  after 
severance  from  the  seam. 

In  the  present  case  we  are  to  assume  that  the  amount  of  coal 
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sold  represents  the  amount  of  coal  worked.  The  sum,  therefore, 
on  which  duty  is  chargeable  is  in  my  opinion  the  sum  of 
£563,870  (the  aggregate  amount  of  the  proceeds  of  sale)  less  so 
mach  of  the  sum  of  £340,840  mentioned  in  the  case  as  represents 
the  cost  of  raising  and  selling  as  distinct  from  the  cost  of 
severance.  I  do  not  think  that  any  deduction  should  be  allowed 
for  depreciation  of  plant  as  distinguished  from  current  repairs. 
Depreciation  of  plant  is  no  doubt  a  wastage  of  capital  caused  by 
working;  but  so  is  the  digging  out  of  the  coal.  The  capital 
represented  by  the  coal-field  and  the  hauling  plant  is  capital 
which  win  only  last  for  a  limited  time  and  not  for  ever.  But 
the  fact  that  it  is  wearing  out  does  not  diminish  the  profits 
which  it  earns  for  the  time. during  which  it  does  exist  It  may 
be  wise  finance  to  set  aside  a  sinking  fund  to  make  good  the  loss 
of  capital,  but  the  sum  so  set  aside  is  none  the  less  profits. 
Truly  viewed  it  is  not  part  of  the  expense  of  making  the  exist- 
ing capital  profitable,  but  merely  a  provision  for  the  acquisition 
of  future  capital. 

The  defendant  company,  having  substantially  succeeded,  is 
entitled  to  its  costs. 

-PlaintifTs  Attorney:  J*.  J7.  L,  Findlay;  Defendants'  Attor- 
neys :  Stegmann,  Esaden  &  Rooh. 
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JOHANNESBURG  MUNICIPALITY  v.  TRANS- 
VAAL COLD  STORAGE,  LTD. 

1904.    Atigtist  5,  September  a    Innsb,  C.J.,  and  Bristowb,  J. 

Land. — SiaU  lande. — Land  esepropriaied  far  raiUway  ;  um  mbsequentlff 
granted  to  a  company /or  cold  ciorage  pmpocec. — JBaopropricUum  6y 
munieipalUff. — Bight  to  compcncation. — Ordinanoe  No.  \^  of  1903. 

Wliere  bud  had  been  ekpropriated  for  railway  purpoees  by  the  QoTera- 
Blent  of  the  Sooth  Airioan  BepnUic  actii^i^  under  legislative 
aanctioo,  and  where  the  nee  of  a  portion  of  this  land  had  sab- 
seqnently,  with  the  oononrrenoe  of  the  railway  company,  been 
withdrawn  by  the  QoTemment  from  the  company  and  granted  to 
the  defendant  for  the  purpose  of  erecting  cold  storage  chamberB, 
Hdd^  that  on  expropriation  of  the  land  by  the  Johannesbonc 
Municipality  under  the  provisions  of  Ordinanoe  No.  19  of  190S, 
the  defendant  was  entitled  to  compensation  on  the  basis  that  it 
had  the  right  to  use  the  land  for  the  purposes  of  its  busineas  lo 
long  (up  to  100  years)  as  it  existed,  but  without  any  power  of 
alienation. 

Aetion  for  declaration  of  rights. 

On  the  Ist  May,  1903,  the  date  on  which  the  Johannesburg 
Insanitary  Area  Expropriation  Ordinance  (No.  19  of  1903)  came, 
into  foroe„  the  defendant  was  in  occupation  of  a  piece  of  land 
included  within  the  schedule  of  the  said  Ordinance.  The  plain- 
tiff duly  entered  upon,  took  and  expropriated  this  land  under 
the  Ordinance.  On  the  26th  January,  1904,  the  claim  of  the 
defendant  to  compensation  came  before  the  arbitrators  appointed 
under  the  Ordinance,  and  the  defendant  claimed  compensation 
on  the  basis  that  it  owned  the  freehold,  and  also  for  the  value 
of  the  buildings.  The  plaintiff  protested  against  the  arUtrators 
deciding  as  to  the  value  of  the  land,  but  was  willing  to  proceed 
to  arbitration  in  respect  of  the  buildinga  Notwithstanding  such 
protest,  the  hearing  of  the  whole  of  the  defendant's  claim  was 
proceeded  with  and  concluded,  but  no  award  had  yet  been*  given 
by  the  arbitratora  The  documents  under  which  the  defendant 
claimed  the  freehold  title  were : — 


Jcytoimo  mitnicipality  v.  trans,  cold  storage.  723 

"(a)  Ezecative  Council  Resolution,  art  503  of  the  25th  Majr, 
1899,  publiahed  in  the  Staatscawrant  of  the  19th  July» 
1899.  After  referring  to  a  request  made  by  the  defend- 
ant for  a  piece  of  ground  situated  on  the  emplaceTment 
of  the  Netherlands  South  African  Railway  Ca  at  Johan- 
nesburg for  the  purpose  of  erecting  its  buildings  thereon» 
and  after  reciting  that  the  Executive  Council  had  heard 
the  opinion  of  the  Government  Commissioner  of  Rail- 
waysy  had  considered  the  advisability  that  a  commence- 
ment should  be  made  as  soon  as  possible  with  the 
Operations  of  the  defendant  company,  and  had  further- 
more <x>n8idered  that  the  only  available  piece  of  ground 
for  this  purpose  was  situate  on  the  grounds  of  the 
kaaeme  of  the  railway  company,  and  that  the  company 
was  willing  to  part  with  the  same,  it  was  resolved  **  to 
altogether  withdraw  the  use  of  the  said  piece  of  ground 
from  the  disposal  of  the  railway  company  or  of  all  those 
who  before  (i.e.  up  to  the  date  hereof)  had  any  right 
whatsoever  thereon  or  thereto,  and  to  place  it  at  the 
disposal  of  the  Transvaal  Cold  Storage,  Ltd.,  for  the 
purpose  as  set  forth  in  the  minute  referred  to,  as  is 
done  hereby." 

(6)  A  contract  entered  into  between  the  State  Secretary,  as 
representing  the  Oovemment  of  the  Republic  and  the 
defendant  company,  and  dated  the  28th  May,*  1900, 
which,  after  reciting  that  the  said  parties  wished  to 
record  in  writing  a  contract  established  by  the  above- 
mentioned  Executive  Council  Resolution,  provided  (1) 
that  the  Oovemment  declared  to  place  at  the  disposal 
of  the  defendant  company  the  piece  of  ground  referred 
to  for  the  special  purpose  of  erecting  Transvaal  cold 
storage  chambers ;  (2)  that  the  defendant  declared  to  . 
accept  the  said  piece  of  ground  for  the  said  purpose ; 
(3)  that  the  Oovemment  withdrew  the  said  piece  of 
ground  entirely  from  the  disposal  of  the  railway  com- 
pany or  from  all  others  who  might  have  any  right 
thereon  or  thereto. 

The  plaintiff  contended  that  these  documents  conf eired  on  the 
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defendant  no  right,  title,  interest  or  property  in  or  to  the  said 
piece  of  ground  in  respect  of  which  the  plaintiff  was  liable  to 
make  compensation  under  the  Expropriation  Ordinance,  because— 
(a)  The  contract  of  the  28th  May,  1900,  in  so  far  as  it  pur- 
ported to  be  an  alienation  of  land,  was  null  and  void 
by  reason  of  Proclamation  No.  26  of  1901,  and  the 
Executive  Council  Resolution  conferred  no  such  right, 
title,  interest  or  property  on  the  defendant ;  and 
(6)  Any  right  conferred  by  either  one  or  both  of  the  docu- 
ments was  at  most  a  tenancy  determinable  at  any 
moment  by  the  will  of  the  Government  of  the  late 
Republic  or  its  successor. 
In  the  alternative  the  plaintiff  contended  that  the  nature  and 
extent  of  the  defendant's  right  was  of  so  vague  and  indefinite 
a  character  that  before  any  compensation  could  be  awarded  such 
nature  and  extent  must  be  determined  by  the  Court,  inasmuch  as 
the  arbitrators  under  the  Ordinance  had  no  power  or  authority 
to  determine  the  same. 

The  defendant  denied  that  the  whole  extent  of  the  ground 
fell  within  the  area  of  the  Expropriation  Ordinance,  and  claimed 
in  reconvention  a  declaration  of  rights  that  at  the  date  of  the 
expropriation  it  was  entitled  to  the  dominium  of  the  ground  in 
question,  or  in  the  alternative  that  it  was  entitled  to  the  usufruct 
of  the  ground  for  the  period  of  100  years,  and  entitled  to  com- 
pensation accordingly. 

At  the  trial  it  was  admitted  on  behalf  of  the  plaintiff  that 
the  defendant  took  poasession  of  the  ground  shortly  after  May, 
1899,  and  built  thereon  before  the  commencement  of  the  war. 
The  various  documents  were  put  in,  and  no  evidence  was  led. 

Leonard,  K.C,  (with  him  Balfour),  for  the  plaintiff:  The 
land  was  originally  proclaimed  ground,  and  was  taken  by  the 
railway  for  the  purposes  of  its  concession.  The  Government  had 
no  right  to  grant  the  freehold.  Proclamation  No.  26  of  1901 
disposes  of  the  contract  of  May,  1900.  The  Executive  Council 
Resolution  is  only  an  intimation  of  the  intention  of  the  Govern- 
ment, and  conferred  no  rights.  Even  if  the  Government  had  the 
right,  the  gmnt  at  most  conferred  a  limited  personal  right,  a  mere 
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ase  of  the  superficies  for  a  specific  purpose.  It  was  therefore  a 
mere  precai-ious  right,  and  the  company  is  in  the  position  of  a 
bond  fide  possessor,  entitled  to  compensation  for  the  buildings 
and  no  more.  It  was  no  usufruct :  no  estate  for  life  was  granted. 
The  usufruct  for  100  years  only  applies  to  municipia,  and  the 
defendant  is  not  a  munidpium. 

Smuts  (with  him  de  Wet),  for  the  defendant :  The  concession 
to  the  railway  company  was  confirmed  by  Yolksraad  Resolution, 
art  1070,  dated  the  20th  July,  1888  (StaatacourarU  of  the  26th 
September,  1888,  and  3rd  October,  1888).  By  Executive  Council 
Resolution,  art  5  of  the  8th  January,  1889,  confirmed  by  Volks- 
raad  Resolution,  art.  82  of  the  13th  May,  1889  {Loccde  Wetten, 
1888-89,  p.  144)  the  Qovemment  was  empowered  to  place  the 
ground  required  for  the  railway  "  entirely  and  unlimited  at  the 
disposal  of  the  company  "  for  the  purposes  of  its  concession.  In 
consequence  of  this  authorisation  certain  lands  were  expropriated, 
of  which  the  ground  in  dispute  forms  part ;  see  Executive  Council 
Resolution,  art  459  of  the  16th  June,  1892  (Locale  Wetten, 
1890-93,  p.  705),  and  Executive  Council  Resolution,  art.  176  of 
the  4th  April,  1893  {Locale  Wetten,  1890-93,  p.  954).  The 
dominium  of  the  ground  so  expropriated  was  in  the  Govern- 
ment, who.  however,  could  not  oust  the  railway  company.  The 
railway  company  had  even  more  rights  than  a  usufructuary. 
By  First  Volksraad  Resolution,  art  2290  of  the  10th  December, 
1896,  the  Government  was  empowered  to  sign  the  necessary  con- 
tracts and  to  expend  a  sum  of.  money  for  cold  storage  chambers. 
Under  this  power  the  contract  with  the  defendant  was  signed  on 
the  22nd  March,  1898.  In  May,  1899,  the  ground  in  question 
was,  with  the  consent  of  the  railway  company,  granted  to  the 
defendant.  The  rights  of  the  railway  company  were  thereby 
transferred  to  the  defendant,  who  obtained  a  vested  right  for  the 
remainder  of  its  existence,  i.e.  a  usufruct  for  100  years.  See 
Voet,  7,  4,  1,  and  Grotius,  2,  39,  15  (Maasdorp's  Translation, 
p.  157).-  Proclamation  No.  26  of  1901  does  not  apply  as  the 
alienation  had  taken  place  by  the  Executive  Council  Resolution. 
The  contract  gave  no  new  title;  it  was  merely  required  for 
the  purposes  of  registration.     The  Resolution  was  not  merely 
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academic     It  was  an  administrative  act»  was  accepted  by  the 
company  and  acted  upon. 

Leonard,  K.C.,  in  reply:  The  land  required  for  railway 
purposes  could  not  be  alienated  by  the  Government.  If  no  longer 
required  by  the  railway  company,  it  reverted  to  the  Qovanment 
and  became  State  lands.  The  defendant  could  only  use  the  land 
for  a  specific  purpose :  there  was  no  usufruct.  The  interest  of 
the  company  goes  no  further  than  ekjvs  retentionis.  In  order  to 
be  capable  of  compensation  under  the  Ordinance  the  interest  in 
land  must  be  a  real  right,  which  the  right  of  the  defendant 
is  not 

Our.  adv.  vtiU. 

Postea  (September  8) : — 

Bristowe,  J,:  The  plaintiff,  purporting  to  act  under  the 
jpowers  of  the  Johannesburg  Insanitary  Area  Expropriation 
Ordinance  (No.  19  of  1903),  entered  upon  a  piece  of  land  in 
Hoofd  and  President  Streets,  Johannesburg,  which  was  in  the 
occupation  of  the  defendant  company.  And  in  due  course  the 
property  (or  so  much  of  it  as  was  within  the  expropriation  area) 
vested  in  the  plaintiff  under  sec  4  of  the  Ordinance. 

The  defendant  claimed  that  it  was  entitled  to  the  land  in 
freehold,  and  demanded  compensation  on  that  footing.  At  the 
statutory  arbitration  which  followed  the  plaintiff  objected  to  the 
arbitrators  awarding  the  defendant  compensation  for  anything 
more  than  the  buildings  which  it  had  erected.  The  arbitration, 
however,  proceeded,  but  the  arbitrators  agreed  to  withhold  their 
award  pending  the  decision  in  this  action,  which  has  been  faroa|^t 
for  the  purpose  of  determining  what  the  nature  of  the  defendant's 
title  is. 

A  question  is  raised  on  the  pleadings  whether  part  of  this 
land  is  not  outside  the  expropriation  area,  \nit  it  was  agreed  by 
counsel  that  the  determination  of  this  should  be  left  to  the  parties, 
and  that  the  Court  should  only  decide  the  question  of  title. 

The  land  in  question  forms  part  of  certain  lands  which  were 
from  time  to  time  appropriated  to  the  Netherlands  South  African 
Railway  for  the  purposes  of  the  tratnway  (as  it  was  then  called) 
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between  Boksbnrg  and  Erogendorp.  The  approprhHow  weir 
aooomplished  by  Resolations  passed  by  the  Execative  CouneQ  oi 
the  late  Oovemment  for  the  purpose  of  oanying  into  effert  an 
agreement  entered  into  between  the  Government  and  the  Railway, 
which  was  approved  by  a  Resolution  of  the  Yolksraad  passed  on 
the  20th  July,  1888,  and  duly  publidied,  and  which  therefore  had 
the  force  of  law.  This  agreement  provided  for  the  tramway  being 
constructed  and  for  all  areas  required  for  the  purposes  of  the 
works  being  granted  by  the  Government  free  of  cost,  and  placed 
at  the  disposal  of  the  company  subject  to  the  payment  of  com- 
pensation where  purchase  or  expropriation  was  necessary.  And 
it  contained  a  provision  that  any  areas  which  should  appear 
unnecessary  (that  is,  as  I  understand  it,  areas  which  the  company 
should  not  require  for  their  works)  should  be  placed  by  the  com- 
pany gratis  at  the  disposal  of  the  Government.  It  was  stated  in 
argument  and  the  documents  seem  to  show  that  lands  of  jnivate 
owners  thus  expropriated  were  transferred  into  the  name  of  the 
Government. 

The  defendant  company  was  formed  under  Government  patron 
age  and  with  the  assistance  of  a  Government  loan  on  the  21st 
May,  1898. 

In  the  following  year  it  applied  to  the  Government  for  the 
piece  of  land  in  question  in  this  action  for  the  erection  of  its 
buildings,  and  by  a  Resolution  of  the  Executive  Council  passed  on 
the  25th  May,  1899,  the  application  was  granted.  The  minute 
of  the  Resolution  recites  the  company's  application,  and  that  the 
Council  had  heard  the  Commissioner  of  Railways  and  ascertained 
that  the  railway  had  no  difficulty  in  giving  up  the  land,  and 
states  that  it  was  resolved  to  withdraw  the  land  from  the  railwicy 
company  and  to  place  it  "  at  the  disposal  of  the  Transvaal  Cold 
Storage,  Ltd.,  for  the  purposes  mentioned  in  this  minute,  as  is 
hereby  done."  The  company  accepted  the  land  on  the  strength 
of  this  Resolution  and  commenced  to  build  upon  it. 

On  the  28th  May,  1900,  a  contract  was  entered  into  between 
the  then  State  Secretary  and  the  managing  director  of  the  com- 
pany by  which,  after  reciting  that  the  parties  wished  to  record 
in  writing  a  contract  established  by  the  above-mentioned  Resolu- 
tion, the  Government  were  expressed  to  place  the  said  piece  of 
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land  at  the  disposal  of  the  company  in  accordance  with  the  Reso- 
lution, and  to  withdraw  it  from  the  railway  or  any  other  per- 
sons entitled,  and  the  company  were  expressed  to  accept  the  same. 

There  can  be  no  doubt  that  if  the  title  of  the  company  had 
depended  solely  on  the  last-mentioned  contract  it  would  have 
been  destroyed  by  Proclamation  No.  26  of  1901,  which  avoids  all 
alienations  of  property  within  the  Transvaal  and  any  interest 
therein  of  whatsoever  nature  effected  by  the  late  Government 
after  the  19th  March,  1900. 

We  have,  therefore,  to  consider  whether  any  and  (if  any)  what 
interest  was  acquired  by  the  company  under  the  Resolution  of  the 
25th  May,  1899.  This  resolves  itself  into  the  questions,  (1)  what 
(if  any)  interest  was  the  company  intended  to  acquire,  and  (2) 
had  the  Government  the  power  to  confer  that  interest  ? 

It  seems  to  me  that  the  Resolution  on  the  face  of  it  was  in- 
tended to  do  something  more  than  merely  record  the  Council's 
sanction  to  the  company  acquiring  some  interest  in  the  land  at  a 
future  date.  The  words  "  as  is  hereby  done  "  import  an  intention 
on  the  part  of  the  Council  to  carry  their  purpose  into  immediate 
effect  It  seems  to  me,  therefore,  that  the  Resolution  was  intended 
to  amount,  and  did  amount,  to  a  contract  on  the  part  of  the 
Government,  which,  whatever  was  its  exact  effect  and  whether 
or  not  it  would  have  bound  an  alienee  without  notice,  was  at  all 
events  binding  as  between  the  Government  and  the  company. 

Assuming  this  view  to  be  correct,  then  I  must  say  that 
(although  it  may  be  difficult  to  give  a  legal  name  to  the  interest 
which  the  company  was  to  have)  I  feel  very  little  doubt  what  it 
was  that  the  parties  intended.  I  think  the  intention  was  that  the 
company  should  have  the  right  to  use  the  land  for  the  purposes 
of  its  cold  storage  business,  and  that  this  right  should  continue 
so  long  as  the  company  chose  to  use  the  land  in  that  way. 

Whatever  may  be  the  exact  legal  nature  of  a  right  of  this 
kind,  there  are  certain  things  which  it  clearly  is  not.  Id  the 
first  place,  it  is  not  the  dominium.  And  in  the  second  place,  it 
is  something  more  than  the  precarious  interest  determinable  at 
will  which  the  declaration  suggests.  It  seems  to  me  that  the 
right  intended  to  be  granted  must  be  classed  as  some  form  of 
personal  servitude,  though  it  cannot  perhaps  be  definitely  placed 
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under  any  of  the  heads  into  which  such  servitudes  are  usually 
divided.  Perhaps  it  may  most  accurately  be  called  a  restricted 
form  of  v,8iis.  But  it  is  not  necessary  to  express  a  definite 
opinion  on  tliis,  for  if  it  is  a  servitude  at  all  it  is  a  real  right,  and 
therefore  clearly  an  interest  in  land  for  which  (if  the  Government 
had  power  to  grant  it)  the  defendant  is  entitled  to  be  compen- 
sated under  Ordinance  No.  19  of  1903.  I  may  add  that  I  think 
that  on  the  authorities  Mr.  Smuts  is  right  in  contending  that  a 
servitude  cannot  by  the  common  law  be  granted  to  a  corporation 
for  more  than  100  years. 

The  next  question  is  whether  the  Government  had  power  to 
confer  this  right  on  the  company.  It  is  plain  from  the  minute  of 
the  Resolution  of  the  25th  May,  1899,  and  from  the  fact  that  the 
railway  company  placed  the  defendant  in  possession  without 
demur,  that  the  land  was  not  required  for  the  purposes  of  the 
railway.  Therefore,  by  virtue  of  the  contract  to  which  I  have 
referred  (and  which,  as  I  have  said,  was  part  of  the  law  of  the 
land)  it  remained  at  the  disposal  of  the  Executive  Government. 
It  seems  to  me  that  a  power  to  dispose  of  land  includes  power  to 
deal  with  it  in  any  way.  The  Government  might  in  my  opinion 
have  used  it  for  governmental  purposes  or  let  it  or  parted  with 
the  dominiam  or  any  lesser  interest.  So  long  only  as  it  acted 
bond'  fide  I  think  its  powers  over  the  land  were  subject  to  no 
limitation,  no  restriction  and  no  qualification.  I  think,  there- 
fore, that  the  grant  in  question  was  within  the  power  of  the 
Executive. 

I  arrive,  thei-efore,  at  the  conclusion  that  the  company  is 
entitled  to  compensation  on  the  footing  that  it  had  a  real  right 
to  use  the  land  for  the  purposes  of  its  business  so  long  (up  to  100 
years)  as  it  existed  and  chose  so  to  use  it,  but  without  any  power 
of  alienation. 

A  declaration  to  this  effect  will  therefore  be  made,  and  as  the 
defendant  has  succeeded  in  establishing  its  right  to  compensation 
for  the  land  as  well  as  the  buildings,  the  plaintiff  must  pay  the  costs. 

Inne8,  C.J.,  concurred. 

Plaintiff's  Attorneys :  Lunnon  &  Nixan ;  Defendant  s  Attor- 
neys :  StegrrKtnn,  Easden  &  Roos, 
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JOHANNESBURG  MUNICIPALITY  v.  TRANS- 
VAAL  COLD    STORAGE,   LTD. 

1904.    September  3.    Innes,  CJ.,  and  Smith  and  Bristowe,  JJ. 

ArbiirtUum, — Arln^raiart  appouiied  under  Ordinance  No.  19  q/*1903.— 
Powers, — Disputed  tide, — Interdict, 

The  arbitrators  aj^inted.  under  Ordinance  No.  19  of  1903  have  no 
power  to  decide  questions  of  title.  Where  there  is .  a  dispute 
between  the  municipality  and  a  claimant  as  to  the  nature  of  the 
title  to  the  property  in  respect  of  which  compensation  is  claimed, 
the  arbitrators  should  refuse  to  proceed  until  the  parties  hare  ob- 
tained the  decision  of  a  competent  court  regarding  the  title. 

In  a  case  of  disputed  title  the  arbitrators  had,  in  spite  of  the  protest  of 
the  municipality,  proceeded  with  the  arbitration  and  expressed 
their  intention  of  making  an  awiud.  The  municipality  applied  to 
the  High  Court  for  an  interdict  restraining  an  award  pending  the 
decision  of  a  competent  court  on  the  question  of  title.  Hie  inter- 
dict was  refused  on  the  ground  that  the  application  was  premature. 
On  appeal,  the  Court  refused  to  interfere  with  the  discretion  of  the 
judge  in  the  court  below ;  no  hardship  had  been  inflicted  on  the 
municipality  as  it  could  set  aside  the  award  when  made. 

Appeal  from  a  decision  of  Mason,  J.,  in  the  Witwatersrand 
High  Court. 

Prior  to  and  in  May,  1903,  the  respondent  was  in  occupation 
of  a  certain  piece  of  land  on  the  Government  farm  Braamfontein, 
Johannesburg.  Under  the  provisions  of  the  Johannesburg  In- 
sanitary Area  Expropriation  Ordinance  (No.  19  of  190*3)  Uie 
appellant  duly  entered  upon,  took  and  expropriated  the  said  piece 
of  land.  On  the  26th  January,  1904,  the  claim  of  the  respondent 
to  compensation  came  before  the  arbitrators  appointed  under  the 
Ordinance.  The  respondent  claimed  to  be  entitled  to  compensa- 
tion for  the  expropriation  on  the  basis  of  the  freehold  title  being 
vested  in  it,  and  also  for  the  value  of  the  buildings  on  the  land. 
The  appellant  disputed  the  title  of  the  respondent  to  the 
land,  and  protested  against  the  hearing  of   the  claim  before 
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the  ftrfaitxatorB  in  so  far  as  the  same  related  tp  the  land  until 
such  time  as  the  exact  interest  of  the  respondeiit  should  have 
been  determined  by  a  competent  court;  but  was  willing  to  proceed 
to  arbitration  in  respect  of  the  value  of  the  buildings. 

The  hearing  of  the  whole  of  the  respondent's  daim  was  pro- 
ceeded with  and  concluded^  and  the  arbitrators  announced  their 
intention  of  assessing  the  freehold  value  of  the  property  and  of 
giving  an  award  accordingly.  The  appellant  thereupon,  after 
giving  notice  to  the  arbitrators  and  to  the  respondent,  applied  to 
the  High  Court  for  an  order  restraining  the  arbitrators  from 
giving  an  award  in  regard  to  the  compensation  in  respect  of  the 
land  until  such  time  as  the  respondent  should  hiave  established 
the  exact  extent  and  nature  of  its  title  by  the  judgment  of  a 
competent  court 

This  application  was  refused  witti  costs,  the  Court  holding 
that  the  application  was  premature,  and  that  if  the  award  was 
given  on  a  wrong  basis  the  applicant  would  have  another  remedy, 
namely,  to  oppose  the  award  being  made  an  order  of  court 
Leave  was  granted  to  appeal,  and  the  appellant  at  the  same  time 
instituted  an  action  in  the  Supreme  Court  for  a  declaration  of 
rights,  for  the  report  of  which  see  atipra,  p.  722. 

At  the  first  hearing  of  the  appeal  it  was  agreed  between  the 
parties  that  it  should  stand  over  till  after  the  conclusion  of  the 
action,  the  arbitrators  also  agreeing  to  withhold  their  award  till 
that  time.  Judgment  having  now  been  given  in  the  action,  the 
appeal  was  argued. 

Leonard,  E.G.  (with  him  Balfour),  for  the  appellant:  All 
that  is  submitted  to  the  arbitrators  is  the  amount  of  compensa- 
tion. The  arbitrators  have  no  right  to  decide  questions  of  title ; 
see  sees.  11  and  25  of  the  Ordinance.  The  appellant  was  there- 
fore justified  in  applying  for  an  interdict 

SvmUs,  for  the  respondent :  The  application  was  whoUy  pre- 
mature. The  appellant  had  no  right  to  anticipate  a  wrong 
award,  and  it  is  denied  that  the  arbitrators  expressed  an  inten- 
tion of  giving  an  award  on  the  basis  of  the  freehold  value.  Even 
assuming  that  there  would  be  a  wrong  award,  the  appellant  could 
have  attacked  the  award. 
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LeoTiard,  K.C.,  in  reply:  It  is  exceedingly  difficult  to  attack 
an  award  once  given.  The  arbitrators  are  not  bound  to  give 
reasons  for  their  award. 

Innes,  C. J. :  This  appeal  is  now  only  of  academic  interest  so 
far  as  the  merits  are  concerned,  and  is  brought  before  the  Court 
entirely  upon  the  question  of  oodts.     But  it  raises  a  point  which 
is  not  unimportant     It  seems  clear,  looking  at  the  whole  scope 
of  the  Ordinance  and  the  language  of  its  various  sections,  that  it 
never  was  intended  that  the  arbitrators  should  decide  points  of 
disputed  title.     They  were  to  assess  the  compensation  for  the 
interest  which  the  parties  submitted  to  them ;  but  they  were  not 
to  sit  as  a  court  of  law  and  decide  the  exact  nature  of  a  title  as 
to  which  the  parties  were  not  agreed  amongst  themselves.     The 
convenient  course  in  all  cases  of  this  kind  would  be  for  the 
arbitrators,  when   they  are  satisfied  there  is  such  a  dispute 
between  the  parties,  to  refuse  to  proceed  with  the  arbitration 
until  the  decision  of  a  competent  court  has  been  obtained  settling 
the  exact  nature  of  the  rights,  the  value  of  which  it  is  the  arbi- 
trators' duty  to  assess.    In  the  present  case  they  refused  to  take 
what  I  think  is  the  convenient  course ;  but  they  announced  their 
intention  of  going  on  with  the  arbitration,  and  an  interdict  was 
applied  for  and  refused.     But  even  though  we  may  think  it 
would  have  been  convenient  on  the  whole  that  that  interdict 
should  have  been  granted,  we  should  not  interfere  with  the  dis- 
cretion of  the  learned  judge  unless  we  come  to  the  conclusion 
that  he  inflicted  a  hardship  upon  the  applicant.     I  do  not  think 
in  this  case  that  he  did ;  because  if  the  arbitrators  had  gone  on 
the  municipality  would  have  been  able  to  set  the  award  aside. 
They  would  not  have  been  entitled  to  ask  the  arbitrators  the 
basis  on  which  the  award  had  been  made ;  but  it  would  have 
been  apparent,  from  the  very  fact  that  the  award  was  issued, 
that  the  arbitrators  had  decided  the  question  of  title.    And  that 
being  so,  the  Court  would  hold  that  the  arbitrators  had  done 
what  they  had  no  authority  to  do,  and  would  set  the  award 
aside.     The  municipality,  therefore,  would  have  another  remedy, 
not  perhaps  so  convenient,  and  more  cumbrous  than  the  one  it 
sought,  but  still  one  which  would  have  been  adequate  to  prevent 
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injustice.  Under  those  drcumstances  I  think  we  should  not 
interfere  with  the  discretion  exercised  by  the  learned  judge.  I 
have  no  doubt  that  this  expression  of  opinion  wiU  be  regarded 
by  the  arbitrators  in  future.  But  the  only  order  we  can  make  is 
to  dismiss  this  appeal  with  costs. 

Smith  and  Bristowe,  J. J.,  concurred. 

Appellant's   Attorneys:    Lv/nrum   &  Nixon;    Respondent's 
Attorneys :  Steffinann,  Esselen  Jk  Roos. 


UNITED  SOUTH  AFRICAN  ASSOCIATION, 
LTD.,  V.  COHN. 

1904.    August  25,  September  3.    Innes,  C.J.,  and  Mason 
and  CURLEWLS,  J.J. 

Company. — Share  certificates, — Indorsed  in  blank. — Theft  of. — Sale  to 
innocent  purchaser. — -Negotiable  instrument. — Estoppel, 

Scrip  certificates  indorsed  in  blank  were  entrusted  by  the  plaintiff  com- 
pany to  the  custody  of  one  of  its  clerks.  They  were  deposited  in 
a  safe  not  on  the  company's  premises,  and  the  only  key  of  which 
was  kept  by  the  clerk.  The  latter  stole  some  of  the  certificates 
and  sold  them  to  the  defendant,  who  purchased  them  without 
notice  and  in  good  faith.  In  an  action  to  recover  the  scrip  still  in 
the  possession  of  the  defendant,  Held^  that  the  plaintiff  company 
was  estopped  from  disputing  the  defendant's  title. 

Action  for  the  recovery  of  certain  share  certificates  in  the 
possession  of  the  defendant,  and  stolen  from  the  plaintiff  by  its 
clerk,  who  sold  them  to  the  defendant.  The  facts  are  set  out  in 
the  judgment. 

Saul  SoUnnoii  (with  him  Kelaey),  for  the  plamtifT:  Assuming 
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the  scrip  is  negotiable,  we  are  not  estopped  We  owed  the 
defendant  no  duty,  we  violated  no  duty,  and  were  not  igoiliy 
of  negligence.  It  was  necessary  to  employ  a  scrip  clerk,  and  the 
company's  conduct  in  entrusting  the  certificates  to  him  was 
reasonable.  It  is  a  reasonable  course  to  keep  scrip  indorsed  in 
blank ;  see  SchoUfield  v.  Earl  of  lAmdesborough  ([1895]  1  Q.B.D. 
536,  and  [1896]  AC.  514).  For  the  plaintiff  to  be  estopped  its 
negligence  must  have  been  the  approximate  cause  of  the  defend- 
ant's mistake.  Here  there  was  no  negligence  of  the  plaintiff 
which  misled  the  defendant ;  Maxwell's  fraud  misled  him.  See 
Svxin  V.  North  British  Australasian  Co.  (32  LJ.,  Ex.  273); 
Arnold  v.  Cheque  Bank  (1  C.P.D.  578) ;  Bank  of  Ireland  v. 
Evans'  Trustees  (6  H.L.  389);  Farquharson  Bros.  <fe  Co.  v. 
King  &  Co.  ([1902]  AC.  325);  Baxendale  v.  B&nnet  (3  Q.&D. 
525);  Johnstm  v.  Credit  Lyonnais  (2  C.P.D  224X  But  share 
certificates  indorsed  in  blank  are  not  negotiable.  An  instrument 
to  be  negotiable  must  be  negotiable  by  delivery.  These  certifi- 
cates on  the  face  of  them  refer  to  the  articles  of  associaiion,  and 
a  person  receiving  them  must  be  held  to  know  that  they  can 
only  be  transferred  by  registration.  The  delivery  of  a  negotiable 
instrument. transfers  the  full  rights  of  property  denoted  by  the 
instrument ;  but  the  registered  owner  of  shares  by  delivering  the 
certificates  only  transfers  the  right  to  have  them  registered  in 
the  name  of  the  transferee.  See  Woodhead,  Plant  &  Co,  v.  QwMk 
(11  S.C.  4) ;  van  Blommestein  v.  HoUiday  (21  S.C.  11);  African 
Financial  Association  v.  de  Catdin  atui  MvUer  (16  CJLJ.  190); 
London  and  County  Banking  Co.  v.  London  and  River  PlaU 
Bank  (21  Q.B.D.  535);  WiUiams  v.  CoUmial  BaTik  (38  Ch.  D. 
388,  and  15  App.  Cas.  267). 

C.  0.  Ward  (with  him  Taylor),  for  the  defendant:  Even 
though  the  certificates  are  not  negotiable  in  the  strict  sense, 
they  are  not  in  the  same  position  as  ordinary  property;  they 
are  transferable  by  delivery.  The  courts  have  held  that  good 
title  is  given  by  delivery,  although  they  have  refused  to  hold 
that  they  are  negotiable.  There  was  gross  negligence  on  the 
pai-t  of  the  plaintiff  by  indorsing  in  blank  and  then  parting  with 
the  .custody  of  the  scrip.    The  powers  givex)  to  the  i»rip  derk 
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were  too  great,  and  no  check  was  kept  on  him.  The  approximate 
cause  of  the  defendant's  mistake  was  the  entrusting  the  scrip 
derk  with  the  custody  of  the  certificates.  The  facts  do  not  show 
that  there  was  anything  to  put  a  purchaser  on  inquiry;  see 
RuTnhcM  V.  MetropcliUm  Banik  (2  Q.B.D.  194);  Goodwin  v. 
lUbarU  (1  App.  Cas.  476> 

Saul  Solomon,  in  reply :  Registration  can  only  give  effect  to 
a  previous  valid  transfer;  see  Francis  v.  Clark  (26  Ch.  D.  257). 
If  the  scrip  is  not  negotiable  it  must  be  regarded  as  ordinary 
property.  In  reality  the  plaintiff  did  not  part  with  the  custody 
of  the  certificates ;  the  possession  of  the  derk  was  the  company's 
poasession.  The  clerk  was  not  a  person  clothed  with  authority 
to  deal  with  the  scrip  like  a  broker.  In  the  cases  quoted  the 
possession  was  given  to  a  broker.  In  Africa/n  Financial  Aaeo- 
datum  v.  de  Catdin  and  MuUer,  and  African  Financial  Asao- 
eiaiion-y.  Oppenheimer  (15  C.LJ.  44%  the  persons  who  dealt 
with  the  shares  had  authority  to  deal  with  them  even  if  they 
had  no  authority  to  do  what  they  actually  did. 

XJur.  adv.  vuU. 

PoBtea  (September  3)  :— 

Innss,  C. J. :  The  plaintiff  company  seeks  to  recover  from  the 
defendant,  who  is  a  Johannesburg  broker  and  a  member  of  the 
Stock  Exchange,  certain  share  certificates  in  the  Federation 
Syndicate  (Ltd.),  alleged  to  have  been  stolen  from  the  com- 
pany. The  certificates  claimed  were  nine  in  number;  but  the 
case  in  respect  to  four  of  them  has  been  withdrawn.  With 
regard  to  the  remaining  five — ^representing  100  shares  each — 
it  is  admitted  by  the  defendant  that  they  were  stolen  from  the 
company  by  one  Maxwell,  a  clerk  in  its  employ.  Four  of  them 
are  still  in  the  defendant's  possession ;  the  fifth  was  sold  by  him 
to  a  client,  who  took  transfer  of  the  shares  in  the  books  of  the 
syndicate,  and  received  a  new  certificate,  which  was  letumed  to 
Cohn  in  exchange  for  another  of  the  same  denomination,  and 
which  he  still  holda  It  is  common  cause  that  .value  was  given 
for  the  documents,  and  that  the  defendant  when  he  purchased 
them  had  no  knowledge  of    the  drcumskantes   under  which 
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Maxwell  obtained  them,  or  of  any  flaw  in  his  title.  Upon  the 
back  of  the  certificates  the  ordinary  form  of  transfer  was  printed ; 
this  was  signed  on  behalf  of  the  company  &s  transferor,  bat  the 
name  of  the  transferee  was  not  filled  in.  It  is  admitted  that 
these  blank  indorsements  are  in  order,  and  that  they  were  made 
before  the  certificates  were  stolen. 

The  plaintiff  company  was  the  promoter  of  the  Federation 
Syndicate,  and  received  a  large  number  of  shares ;  a  fair  propor- 
tion of  these  it  sold  between  July,  1903,  and  April,  1904;  it  also 
bought  and  sold  shares  generally,  and  operated  in  that  way  to  a 
not  inconsiderable  extent.  The  offices  of  the  company  and  of  the 
syndicate  were  under  the  same  roof,  and  Maxwell  had  work  to  do 
in  connection  with  both  bodies.  He  was  scrip  clerk  of  the  com- 
pany at  a  salary  of  £20  per  month,  and  he  was  also  transfer 
clerk  of  the  syndicate,  for  which  he  received  an  additional 
amount  of  £10  per  month.  The  company's  sales  of  scrip  were 
always  arranged  by  one  or  other  of  its  two  managing  directors— 
Bleloch  or  Oppcnheim.  But  the  scrip  itself  was  kept  in  a  safe 
at  the  offices  of  the  Rand  Ssde  Deposit  Co.,  and  the  key  of  this 
safe  was  entrusted  to  Maxwell  in  his  capacity  as  scrip  clerk.  He 
was  the  only  person  connected  with  the  plaintiff  company  who 
had  a  key  to  the  safe.  As  each  sale  of  scrip  was  put.  through, 
the  broker's  note  was  brought  to  the  plaintiffs  office,  and  it  then 
became  the  duty  of  Maxwell  to  proceed  to  the  Kand  Safe  Deposit 
before  noon  of  the  following  day  to  procure  the  scrip,  take  it  back 
to  the  office,  and  deliver  it  to  the  buyer  or  his  agent.  He  there- 
fore had  free  access  to  the  scrip,  and,  except  on  the  occasion  of 
the  monthly  audit,  no  one  else  had.  The  audit  took  place  every 
month,  and  the  cash  book,  ledger  and  journal  were  checked  in 
the  usual  way ;  the  scrip  cei*tificates  were  counted,  to  see  that  the 
correct  number  was  present,  but  they  were  not  further  examined ; 
and  the  scrip  register,  a  book  kept  by  Maxwell,  was  not  audited 
at  all. 

The  secretary  of  the  company  was  absent  from  office  during 
the  month  of  February;  after  his  return  his  suspicions  were 
aroused,  and  in  checking  the  scrip  he  ascertained  that  certain 
Driekopjes  shares  were  missing.  He  then  went  through  all  the 
scrip  beToi\ging  to  the  company,  and  discovered  that  40  Federa- 
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tion  Syndicate  certificates — ^repreAenting  4000  shares — were  not 
genuine.  Taking  advantage  of  the  tact  that  the  share  register 
was  never  audited,  and  of  the  further  fact  that  he  had  access  to 
the  scrip  books  of  the  syndicate,  Maxwell  had  abstracted  40 
genuine  syndicate  certificates  from  among  those  belonging  to  the 
company,  and  had  put  in  their  place  an  equivalent  number  of 
certificates  to  which  he  had  very  clumsily  forged  the  signatures 
of  the  directora  Maxwell  was  not  called  at  the  trial ;  but  it  was 
admitted  that  he  had  been  charged  with  theft,  had  pleaded  guilty 
to  stealing  4000  shares,  and  was  undergoing  his  sentence. 

The  exact  date  at  which  the  crime  was  committed  cannot  be 
fixed ;  nor  is  it  known  whether  all  the  certificates  were  abstracted 
at  one  lime  or  on  several  occasions.  But  it  is  clear  that  Maxwell 
took  out  from  the  safe  some  of  the  company's  scrip  which  was 
under  his  control,  and  sold  it,  substituting  forged  documents  in 
its  place.  He  did  not  sell  it  all  to  the  defendant ;  he  had  dealings 
with  several  brokers,  and  he  bought  as  well  as  sold  Federation 
shares.  The  number  he  disposed  of  to  the  defendant  was  2200 
at  an  average  price  of  7&,  and  the  transactions  extended  over  the 
period  from  July,  1903,  to  April,  1904.  The  five  certificates 
which  are  in  issue  in  this  case,  and  which  are  admitted  to  have 
been  stolen,  were  acquired  by  Cohn  during  the  months  of  Feb- 
ruary and  March,  1904.  The  defendant  met  Maxwell  for  the 
first  time  shortly  after  the  Federation  shares  were  allotted ;  he 
knew  that  he  was  a  clerk  holding  a  good  position  under  the 
company,  but  he  knew  nothing  further  about  his  circumstances. 
A  month  after  they  became  acquainted  Maxwell  asked  Cohn  to 
sell  some  Federation  shares,  as  he  said,  for  a  friend ;  and  through- 
out the  dealings  which  followed  he  alleged  that  the  scrip,  which 
he  from  time  to  time  disposed  of  through  Cohn  was  the  pro- 
perty of  friends  whom  he  was  repi-esenting.  On  the  first  three 
occaHions  the  broker's  notes  and  cheques  contained,  at  his  own 
request,  a  reference  to  the  fact  that  the  shares  were  sold  for  one 
Seymour,  whom  he  represented  to  be  the  friend  for  whom  he  was 
acting.  But  in  all  subsequent  transactions  Cohn  preferred  mak- 
ing out  the  documents  in  Maxwell's  name  alone,  even  though  the 
latter  repeated«his  former  statements,  and  pretended  that  he  was 
obliged-to  wire  to  his' friends  before  finally  concluding  th^  sales 
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The  defendant,  whose  evidence  there  is  no  reason  to  doabt,  says 
that  he  never  imagined  that  Maxwell  was  selling  on  behalf  of 
the  company.  He  thought  that  he  was  dealing  with  scrip  which 
was  the  property  of  himself  and  friends ;  or  that  having  procured 
these  shares  for  his  friends^  he  was  disposing  of  them  on  their 
behall 

The  question  is  whether  shares  purchased  under  these  circam- 
stances  by  the  defendant  can  now  be  reclaimed  by  the  plaintiff 
company.  If  scrip  certificates  indorsed  in  blank  by  a  transferor 
were  negotiable  instruments  the  inquiry  would  present  little 
difficulty.  No  matter  what  taint  of  illegality  might  be  connected 
with  the  manner  in  which  Maxwell  obtained  the  documents,  the 
defendant  would  be  entitled  to  retain  them,  just  as  much  as  if 
he  had  purchased  a  cheque  duly  in  order,  or  a  bank-note.  But  I 
do  not  think  that  these  certificates  can  be  called  negotiable  in  the 
legal  sense  of  the  word.  They  entitle  the  holder  to  daim  regis- 
tration as  a  shareholder  in  the  syndicate ;  but  unt«Q  that  is  efiected 
the  prior  registered  owner  is  regarded  by  the  sjmdicate  as  the 
absolute  owner.  The  real  holder  can  exercise  no  rights  in  respect 
of  his  interest  except  the  right  of  registering  or  disposing  of  it. 
He  cannot  vote  at  meetings  or  draw  dividends,  and  the  syndicate 
is  not  bound  to  transfer  the  shares  to  him  if  it  holds  any  lien 
over  theuL  The  articles  of  association  leave  no  doubt  on  these 
points,  and  the  effect  is  to  prevent  the  characteristics  of  negotia^ 
bility  from  attaching  to  the  certificates.  Indeed  Mr.  Wctfrd, 
during  his  very  able  argument^  admitted  as  much ;  and  he  was 
well  advised  in  doing  so.  But  the  fact  that  the  certificates  are 
not  negotiable  does  not  conclude  the  matter.  The  question  still 
remains  whether  the  company,  having  indorsed  the  certificates 
in  blank,  and  placed  them  under  the  control  and  custody  of  its 
clerk,  can  demand  them  back  from  a  holder  who  purchased  them 
from  the  clerk  in  good  faith. 

No  doubt  the  general  rule  of  law  is  that  a  man  cannot  be  held 
to  have  parted  with  the  ownership  of  property  taken  from  him 
fraudulently  and  against  his  will,  and  that  a  thief  cannot  convey 
g(3od  title  to  stolea  pfoperty  even  to  an  innocent  purchaser  for 
value.  But  scrip  certificates  indorsed  in  blank  do  not  stand  in  the 
same  position  as  ordinary  property.    The  evidfence  shows  that»  by 
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the  roles  of  the  Stock  Exchange  an^  by  admitted  cnstom,  such 
certificates  pass  freely  from  hand  to*  hand,  are  considered  as  the 
property  of  the  person  to  whom  they  are  delivered,  and  are 
accepted  as  sufficient  in  all  transactions  in  which  the  delivery  of 
shares  constitutes  a  necessary  element  Indeed,  one  of  the  rules 
of  the  Exchange  provides  that  scrip  certificates  shall  not  be 
deemed  good  delivery  unless  indorsed  in  blank  by  the  registered 
holder.  Without  such  indorsement  the  certificates  cannot  be 
dealt  in ;  with  it,  they  are  freely  saleable,  and  their  delivery  is 
universaUy  accepted  without  question  as  the  performance  of  the 
contract  The  primary  object,  therefore,  for  which  scrip  certifi- 
cates are  indorsed  in  blank  is  that  Uiey  may  be  sold,  or  made 
available  at  any  moment  for  delivery.  If  it  were  desired  to 
effect  registration  into  the  name  of  a  new  holder,  then  the  form 
would  not  only  be  signed  by  the  transferor,  but  the  name  of  the 
transferee  would  be  filled  in.  Any  holder  of  scrip,  therefore,  who 
indorses  it  in  blank  must  be  taken  to  have  indorsed  it  for  the 
only  purpose  for  which  such  Uank  indorsements  are  executed. 
So  long  as,  having  done  this,  he  retains  the  scrip  in  his  own  cus- 
tody, the  fact  that  he  has  indorsed  it  may  entail  no  consequences ; 
bat  so  soon  as  he  places  it  under  the  control  of  a  third  person 
the  position  is  different  By  the  blank  indorsement  he  renders 
freely  saleable  a  certificate  which  otherwise  could  not  be  dealt  in; 
and,  by  entrusting  it  to  the  custody  of  a  third  person,  he  places 
that  person  in  the  same  position  as  if  he  were  the  actual  owner 
of  the  scrip.  By  his  action  he  renders  it  impossible  for  the  out- 
side world  to  know  that  the  custodian  is  not  the  owner.  And 
from  that  state  of  things  important  results  follow. 

It  has  been  held  in  England  that  the  owner  of  bearer  scrip 
certificates,  who  deposited  them  with  his  broker  for  a  special 
purpose,  could  not  recover  them  from  a  bond  fde  holder  with 
whom  the  broker  had  fraudulently^  pledged  them  (RurnbaU  v. 
MetrapoUtaii  Bank,  2  Q.B.D.  194^  And  the  same  principle  was 
laid  down  by  several  members  of  the  House  of  Lords  in  CdUmicd 
Bank  v.  Oady  (15  App.  Cas.  279),  which  was  a  case  dealing  with 
ahare  certificates,  not  made  in  favour  of  bearer,  but  indorsed  in 
blank  on  a  fosm  similar  in  effect  to  the  one  before  ua  The  Cape 
Supreme  Court  decided  in  the  case  of  van  Blommesiein  v. 
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HoUiday,  tried  in  February  last,  that  the  owner  of  scrip  certi- 
ficates blank  indorsed,  who  left  them  with  his  broker  for  safe 
custody,  could  not  reclaim  them  from  a  boTid  fide  purchaser  to 
whom  the  broker  had  sold  them.  Those  cases  were  all  decided 
on  the  ground  that  the  real  owner  of  the  scrip  was  estopped  by 
his  conduct  from  disputing  the  title  of  the  innocent  holder.  The 
principle  which  underlies  the  doctrine  of  estoppel  is,  in  its  main 
incidents,  recognised  by  the  Roman-Dutch  law,  and  it  is  one  which 
this  Court  continually  applies.  Indeed,  Mr.  Solomon  did  not 
seriously  contend  that,  if  the  directors  of  the  plaintiff  company 
had  handed  the  scrip  certificates  now  in  suit  for  safe  custody  to 
their  brokers,  and  if  those  brokers  had  sold  them,  the  certificates 
could  be  recISfimed  from  a  bond  fide  purchaser.  But  he  drew  an 
ingenious  distinction  between  the  English  and  Cape  cases  and  the 
present  one.  A  broker,  he  argued,  was  a  person  whose  business 
it  Avas  to  sell  shares,  and  an  owner  who  parted  with  the  possession 
of  blank  indorsed  scrip  to  a  broker  might  well  be  estopped  from 
questioning  the  latter's  authority  to  dispose  of  them.  But  in  the 
present  instance  the  person  who  sold  the  shai-es  was  the  company's 
own  clerk ;  his  possession  was  the  company's  possession,  and  it 
was  no  pait  of  his  business  to  deal  in  shares ;  for  those  reasons 
the  doctrine  of  estoppel  should  not  apply. 

Now  if  we  endeavour  to  extract  the  principle  which  lies  at 
the  root  of  the  decisions  to  which  I  have  referred,  it  will  be  found 
to  be  this :  The  original  owner  was  estopped  because  he  did  two 
things — first,  by  indorsing  the  scrip  in  blank,  he  represented  to 
all  who  saw  it  that  it  was  scrip  intended  to  pass  from  hand  to 
hand,  and  to  which  the  holder  for  the  time  being  could  give 
a  good  title ;  and  second,  by  entrusting  it  to  the  custody  and 
;;ontrol  of  a  third  person,  he  placed  that  person  in  a  position 
to  hand  the  scrip  over,  ostensibly  as  its  owner,  to  innocent  pur- 
chasers or  others  who  advanced  money  on  it.  The  governing 
consideration  was  not  that  the  person  entrusted  with  the  scrip 
liad  the  possession  of  it,  in  a  juridical  sense,  but  that  he  had  the 
actual  physical  custody  and  control.  And,  if  that  be  so,  it  is 
impossible  to  draw  any  logical  distinction  between  the  case 
where  the  custodian  is  a  broker  and  the  case  where  he  is  a 
banker,  a  clerk  or  a  private  person.     Brokers  are  not  the  only 
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people  who  sell  shares.  One  of  the  witnesses  for  the  plaintiff 
hazarded  the  assertion  that  it  was  not  practicable  for  an  auditor 
to  check  the  signatures  of  directors  on  the  scrip  which  he 
counted,  because  he  would  have  to  know  the  signature  of  every 
one  in  Johannesburg.  In  other  words,  all  men  in  Johannesburg 
were  potential  directors.  That  was,  of  course,  a  gross  exaggera- 
tion; but  if  he  had  said  that  a  large  proportion  of  the  population 
were  either  actual  or  potential  shareholders,  and  therefore  pos- 
sible vendors  of  shares,  he  might  have  been  much  nearer  the  truths 
At  any  rate  there  must  be  a  large  number  of  men  who  are  not 
brokers,  but  who  from  time  to  time  do  sell  shares ;  and  the  same 
rule  should  apply  in  the  case  of  blank  indorsed  scrip  entrusted  to 
the  custody  of  private  persons  as  would  apply  if  it  had  been 
deposited  with  a  broker.  Nor  ought  the  fact  that  the  custodian 
is  in  the  employ  of  the  real  Owner  to  make  any  difference,  so  far 
as  the  applicability  of  the  doctrine  of  estoppel  is  concerned,  pro- 
vided only  that  the  actual  custody  and  control  of  the  scrip  be 
parted  with  by  the  owner  and  given  to  the  servant.  This  view 
is  strongly  borne  out  by  the  decision  of  the  late  High  Court 
in  the  case  of  African  Financial  Association  v.  de  Catelin  and 
MvMer  (16  C.L.J.  130).  There  two  joint  representatives  of  a 
company  had  together  indorsed  certain  scrip  in  blank.  One  of 
the  representatives,  having  access  to  the  scrip  by  virtue  of  his 
position,  pledged  it  to  a  bank  for  his  own  benefit,  and  without 
the  knowledge  of  his  colleague.  Yet  the  plaintiff  company  was 
held  to  be  estopped  from  refusing  to  recognise  the  lien  of  the 
bank,  which  had  advanced  money  upon  the  scrip  bond  fide  and 
in  the  ordinary  course  of  business.  That  was  a  very  strong  case ; 
not  only  was  the  person  who  dealt  fraudulently  with  the  shares 
not  a  broker,  but  he  was  a  representative  of  the  company,  and 
only  entitled  to  act  in  concert  with  his  colleague.  Indeed,  it 
might  be  argued  that  the  court  went  to  somewhat  dangerous 
lengths  in  holding  that  the  circumstances  disclosed  in  that  case 
were  not  suflScient  to  put  the  pledgee  of  the  scrip  upon  inquiry 
as  to  the  validity  of  the  pledgor's  title.  It  is  not  necessary  to 
express  an  opinion  upon  that.  But  the  decision  is  a  cogent 
authority,  in  faVour  of  the  present  defendant,  upon  the  point  that 
the  applicability  of  the  doctrine  of  estoppel  is  not  confined  to 
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cases  in  which  the  fraudulent  coBtodian  of  blank  indoraed  serip 
happens  to  be  a  broker  or  person  whose  business  it  is  to  deal 
in  shares. 

It  is  not  necessary  to  say  what  the  position  of  an  owner  of 
blank  indorsed  scrip  would  be  if  the  documents  were  abstracted, 
say,  by  picking  his  pocket,  or  rifling  his  safe,  or  if  by  similar 
means  they  were  taken  ivom  an  agent  to  whom  he  had  entroated 
them.  Under  such  circumstances  an  innocent  purchaser  of  the 
stolen  scrip  might  have  difficulty  in  resisting  the  claims  of  the 
original  owner.  That  question  need  not  be  decided,  because  it 
is  not  the  one  the  Court  is  called  upon  to  settle.  The  custody 
and  control  of  the  scrip  in  the  present  instance  was  not  re- 
tained by  the  true  owner,  but  was  lumded  over  entirely  to  one 
of  his  clerks.  When  the  scrip  was  deposited  in  the  safe  of  the 
Rand  Safe  Deposit  Co.,  the  only  key  of  which  was  handed  to 
Maxwell,  it  was  as  much  under  his  individual  and  personal  con- 
trol as  if  he  had  been  allowed  to  take  it  home  and  lock  it  up 
in  his  private  bureau.  And  that  being  so,  the  company  must 
be  regarded  as  having  placed  it  in  his  hands. 

Only  one  other  point  remaina  Had  the  defendant  JknOwn 
the  true  facts,  it  would  not  be  competent  for  him  to  rely  upon 
the  defence  of  estoppel.  And  he  would  be  equally  deprived  of 
its  protection  if,  when  he  bought  the  scrip,  he  had  knowledge  of 
facts  which^  rendered  it  his  duty  to  inquire  into  Maxwell's  title. 
Only  two  circumstances  suggest  themselves  as  having  any  pos- 
sible bearing  upon  this  point  of  the  case.  The  one  is  that  the 
scrip  purchased  was  made  out  in  the  name  of  the  company  in 
whose  employ  Maxwell  was,  and  was  indorsed  by  it.  I  do  not 
think  that  a  broker  is  necessarily  under  an  obligation  to  inquire 
into  the  title  of  every  employee  of  a  company  who  requests  him 
to  sell  blank  indorsed  scrip,  originally  made  out  in  the  name  of 
that  company.  There  is  nothing  to  show  that  such  scrip  may 
not  have  passed  through  a  score  of  hands  before  it  came  into  the 
possession  of  the  would-be  seller.  And  there  does  not  seem  to 
be  anything  startling  or  unusual  in  the  fact  that  a  clerk  in  the 
service  of  a  company  which  deals  in  shares  may  happen  to  be  in 
possession  of  a  moderate  quantity  of  scrip  indorsed  by  his  em- 
ployers.   The  evidence  shows  that  the  plaintiff  company,  when 
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Federation  shares  were  first  allotted,  had  a  number  of  its  ovm 
ahATes  issued  in  the  names  of  certain  of  its  servants,  of  wh6m 
Maxwell  was  one.  This  was  done  in  regard  to  shares  which  the 
company  was  under  obligation  to  issue  by  way  of  bonus,  and  in 
order  to  prevent  the  wrong  impression  going  abroad  that  the 
company  was  placing  large  quantities  of  scrip  upon  the  market, 
when  it  was  not  doing  so.  But  if  the  names  of  clerks  are 
used  by  companies  who  employ  them  in  order  to  conceal  the 
original  ownership  of  part  of  the  scrip  which  they  place  in 
circulation,  it  is  clear  that  no  very  great  significance  can  attach 
to  the  names  of  the  original  allottees.  Moreover,  if  a  company 
at  any  time  gave  a  bonus  to  its  clerks,  it  is  quite  possible  that 
such  bonus  might  take  the  form  of  a  gift  of  scrip  standing  in 
the  name  of  the  company  as  shareholder. 

The  second  circumstance  referred  to  is  that  Maxwell  repre- 
sented himself  to  be  acting  for  friends.  But  I  am  not  prepared 
to  say  that  that  fact  should,  in  itself,  or  even  in  conjunction  with 
the  one  with  which  I  have  already  dealt,  have  put  the  defendant 
on  inquiry.  There  was  nothing  in  the  evidence  which  would 
warrant  such  a  conclusion.  Persons  who  say  that  they  sell  scrip 
fpr  friends,  or  that  they  have  friends  interested  in  their  trans- 
actions, do  not  necessarily-appear  on  that  account  to  be  objects  of 
suspicion.  Nor  was  there  proof  of  any  mode  of  dealing  or  rule 
of  the  Stock  Exchange  which  would  point  in  that  direction. 

The  truth  is  that  in  deciding  whether  a  purchaser  of  scrip 
ought  in  any  given  instance  to  have  inquired  into  the  title  of  the 
ostensible  owner  from  whom  he  bought,  the  inquiry  must  regard, 
and  the  result  must  depend  upon,  the  special  circumstances  of 
each  transaction.  It  is  impossible  to  lay  down  a  general  rule 
which  shall  satisfactorily  govern  every  case.  The  position  of  the 
seller;  the  magnitude  of  the  sale;  the  extent  of  the  buyer's 
knowledge ;  in  the  case  of  a  clerk  selling  scrip  allotted  to  his 
employer,  the  nature  of  that  employer's  business — ^these  and 
other  drcumstanoes  are  all  elements  to  be  taken  into  considera- 
tion in  deciding  whether  a  reasonable  man  ought  to  have  felt  it 
his  duty  to  investigate  the  seller's  title  before  dealing  with  him. 

In  the  present  case  Cohn  knew  Maxwell  as  an  apparently 
respectable  nuui,  holding  a  good  position  in  the  service  of  a  com- 
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paniy  which  bought  and  sold  share&  The  transactions  between 
them  were  not  of  great  magnitude ;  2200  shares  were  sold  at  an 
average  price  of  7a ;  the  total  amount  received  for  all  the  scrip 
was  less  than  £800,  and  the  sales  were  scattered  over  a  period  of 
nine  months.  Moreover,  Maxwell  had  bought  a  certain  number 
of  shares  through  Cohn.  His  operations  were  not  confined  merely 
to  sales.  These  circumstances  were  not  such  as  to  arouse  the 
suspicions  of  an  ordinary  man  in  Cohn's  position,  and  he  could 
hardly  have  been  expected  to  undertake  the  invidious  task  of 
inquiring  into  Maxwell's  right  to  sell  small  parcels  of  such  scrip 
as  was  olSered  from  time  to  time  in  this  case. 

I  think,  therefore,  that  the  plaintiff  company  cannot  be  heard 
to  dispute  Cohn's  title  to  the  shares  which  he  purchased.  The 
result,  so  far  as  the  issue  of  the  present  case  is  concerned,  is  the 
same  as  if  the  certificates  had  actually  been  negotiable  instru- 
ments ;  that  is  to  say,  the  transferee  (Cohn)  is  adjudged  to  have 
a  better  title  than  Maxwell,  from  whom  he  derived  his  rights. 
That  follows,  however,  from  the  nature  of  the  certificates  when 
blank  indorsed  and  from  the  custom  which  regulates  dealings  in 
them.  They  are  documents,  to  quote  the  words  of  an  American 
writer  (Daniel  on  Negotiable  Instrumxents,  sec.  1708),  "which, 
while  not  negotiable  in  the  sense  of  the  law  merchant,  are  so 
framed,  and  bo  dealt  with,  as  frequently  to  convey  as  good  a  title 
to  the  transferee  as  if  they  were  negotiable." 

Judgment  must  be  for  the  defendant  with  costs. 

Mason  and  Curlewis,  J.J.,  concurred. 

Plaintiff's  Attorneys:  Rooth  &  Weasels;  Defendant's  Attor- 
neys :  Macintosh  &  Kennerley, 
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1904.    September  5,  6.    Innes,  C.J.,  and  Wesseus,  J. 

Principal  and  agent. — CampefiscUio. — Sale  by  agent. — Undiffclosed  prin^ 
cipal, — Debt  due  to  purchaser  by  agent. 

Where  the  defendant  had  purchased  from  a  person  who  was  really  the 
agent  of  an  undisclosed  principal,  but  sold  in  his  own  name  and 
acted  within  the  scope  of  his  authority  in  so  doing,  and  the  defend- 
ant had  no  knowledge  of  the  agency,  Held,  that  the  defendant  was 
entitled  to  set  off  a  debt  owing  to  him  by  the  agent  against  the 
purchase-price  claimed  by  the  principal. 

Appeal  from  a  decision  of  the  First  Civil  Magistrate  of 
Johannesburg.    The  facts  appear  from  the  judgments  delivered. 

Smuts,  for  the  appellant :  The  agent  sold  in  his  own  name, 
and  Symon  was  justified  in  regarding  him  as  a  principal.  In 
deciding  whether  set-off  can  take  place  the  contract  must  be  re- 
garded as  one  between  Symon  and  the  agent,  although  Brecker 
subsequently  adopted  it. 

Chregorowdd,  for  the  respondent:  Before  the  defendant  can 
set  off  a  debt  due  to  him  by  the  agent  he  must  show  that  the 
latter  not  only  sold  in  his  own  name,  but  had  actual  authority  to 
do  so.  See  Evans  on  Principal  and  Agent,  pp.  397,  403,  404; 
Bi/i^ries  v.  Imperial  OtUman  Bank  (L.R.  9  C.P.  38);  Muller 
Bros.  V.  Kemp  (3  S.  142);  Kroger  v.  van  Vauren  (5  S.C.  162). 

Smuts,  in  reply. 
Cur.  adv.  vuU. 

Postea  (September  6) : — 

Innes,  C.J. :  The  evidence  in  this  case  was  in  the  first  instance 
very  meagrely  taken,  and  the  Court  was  obliged  to  remit  the 
matter  for  fuUer  information ;  but  as  the  record  now  stands  it 
is  quite  possible  to  ascertain  the. true  facts. 

In  November,  1903,  Brecker,  the  respondent,  was  the  owner 
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of  a  vehicle  and  two  horses ;  he  authorised  one  Barandella  to  take 
them  to  the  auction  mart  of  Symon,  the  appellant,  and  to  have 
them  sold  there.  No  instructions  were  given  as  to  the  name 
in  which  the  things  were  to  be  disposed  of.  Barandella  was 
Brecker's  son-in-law,  and  the  matter  was  left  entirely  in  Us 
hands,  Barandella  went  to  Symon,  and  told  him  that  glanders 
had  l»t>ken  out  in  his  stables,  and  the  horses  and  trap  were  to 
be  sold  without  reserve.  He  treated  the  articles  absolutely  as 
belonging  to  himself ;  and  it  is  clear  that  Symon  sold  them  on 
that  basis.  I  say  it  is  dear,  because,  althouj^  Barandella  swore 
to  the  contrary,  it  appears  from  the  magistrate's  letter  that  he 
did  not  believe  him.  Symon,  believing  Barandella  when  he  said 
that  the  horses  and  trap  belonged  to  him,  entered  the  trans- 
action in  his  books  as  one  between  himself  and  Barandella.  It 
is  common  cause  that  Symon  was  responsible  for  the  purchase- 
price,  that  he  was  not  a  mere  agent  to  sell  to  a  third  person. 
He  immediately  handed  Barandella  £10  as  the  first  instalment 
of  the  price,  and  Barandella  took  the  money  to  Brecker  without 
telling  Symon  that  he  had  done  so.  At  the  date  of  this  trans- 
action Barandella  owed  Symon  £25  in  respect  of  some  horses 
which  he  had  purchased  from  the  latter.  Brecker  subsequently 
brought  the  present  action  against  Symon  for  the  purchase- 
price,  less  commission  and  less  the  £10  which  had  been  given  to 
Barandella. 

The  pleadings  are  very  badly  drawn.  The  first  plea  ia  that 
the  sale  was  on  behalf  of  Barandella,  and  not  on  behalf  of 
Brecker,  and  then  follows  a  general  deniaL  Altemativdy,  and 
only  in  case  the  first  plea  fails,  there  is  a  plea  that  Brecker  had 
guaranteed  Barandella's  debt  of  £25,  and  that  a  tender  on  that 
basis  had  been  made  to  Barandella  as  Brecker's  agent.  The  point 
to  which  the  arguments  on  appeal  were  confined  was  whether 
Barandella's  debt  to  Symon  could  be  set  off  in  an  action  brought 
by  Brecker  against  Symon ;  that  is  the  point  which  must  now 
be  decided.  Two  things  are  clear :  first,  that  Barandella  had  full 
authority  from  Brecker  to  sell ;  that  he  was  not  forbidden  to  sell 
in  his  own  name,  but  that  that  matter  was  left  entirely  to  his 
discretion.  Second,  it  is  common  cause. that  Symon  became 
personally  liable  for  the  price.    And  if  he  was  so  liable,  then  he 
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mtut  be  regarded  as  oocapying  the  same  poaiion  as  if  he  were 
ike  buyer  Jumsell  The  matter  must  be  looked  at  as  if  the 
horses  and  the  trap  had  been  sold  to  Symon. 

No  Boman-Dutch  authority  was  referred  to  during  the  argu- 
ment, and  I  have  not  been  able  to  find  one  directly  in  point ;  but 
I  think  the  question  can  be  settled  by  the  application  of  certain 
well-established  doctrines  of  our  law.  One  is  that  the  agent  of 
an  undisddsed  principal,  who  contracts  with  a  third  party  as  if  he 
were  the  principal,  is  liable  upon  the  contract  itself -^not  upon 
any  implied  warranty  of  authority,  or  ujpon  any  legal  fiction  at 
all,  but  upon  the  contract  (see  Yoet,  14,  3^  6).  The  agent,  under 
the  dreumstances,  could  be  sued  by  the  person  with  whom  he 
dealt ;  and  he  himself  could  sue  that  person.  And  it  seems  to  me 
to  follow  that,  if  such  an  agent  acted  within  the  scope  of  his 
authority  and  did  not  violate  the  instructions  of  his  principal,  the 
third  party  contracting  with  him  on  the  faith  that  he  was  himself 
the  principal  would  be  entitled  to  treat  the  contract  as  one 
between  the  agent  and  himself,  and  to  claim  all  the  benefits  of 
that  position.  True,  the  principal  may  adopt  the  contract ;  but 
aawnming  that  the  agent  has  not  violated  his  instructions  and 
has  acted  within  the  scope  of  his  authority,  it  seems  to  me  that 
the  principal  can  only  adopt  it  subject  to  the  consequences  of  his 
agent's  act  For  instance,  payment  to  the  agent  would  be  a  full 
discharge ;  the  principal  could  not  demand  payment  over  againl 
And  in  my  opinion  compensation  between  the  agent  and  the  third 
party  would  also  inure  as  against  the  principal  Compensation 
by  our  law  is  really  equivalent  to  payment ;  it  operates  ipso  fcLcto 
as  a  discharge.  So  soon  as  there  are  two  debts  in  existence, 
between  which  there  is  mutuality,  so  that  the  one  can  be  com- 
pensated against  the  other,  then  by  operation  of  law  the  one  debt 
extinguishes  the  other  pro  tcmto.  It  is  hardly  necessary  to  quote 
authority  for  that  statement ;  but  Pothier  on  OUigationa  (Evans) 
8,  4,  3,  deals  fully  with  the  matter,  and  Yoet,  16,  2, 11,  is  to  the 
same-effect.  Compensation  does  not  need  to  be  set  up ;  it  needs 
no  admission ;  it  operates  ii)so  jure,  and  is  really  in  intendment 
of  law  a  form  of  payment.  That  being  so,  if  a  debt  has  been 
extinguished  by  compensation  operating  against  the  agent,  when 
the  principal  appears  upon  the  scene  he  cannot  enforce  it;  he  is 
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too  late.  That  is  the  result  which  follows  from  the  application 
of  the  principles  of  law  to  which  I  have  referred. 

My  attention  has  been  called  to  a  Cape  case  in  which  this 
point  was  actually  decided.  It  is  the  case  of  Heydenryck  v. 
Woolven  (14  S.C.  376).  The  headnote  is  as  follows:  ''A  person 
purchasing  from  an  agent  of  an  undisclosed  principal,  without 
notice  of  the  agency,  is  entitled  to  set  off  against  the  price  claimed 
by  the  principal  a  debt  owing  to  the  purchaser  by  the  agent." 
There  Heydenrych  sued  Woolven  for  the  price  of  an  organ,  sold 
to  the  latter  by  a  man  called  Beedle,  who  had  Heydenrych's 
authority  and  acted  as  his  agent.  Woolven  set  off  a  debt  which 
Beedle  owed  to  him.  The  magistrate  allowed  the  set-off,  and  an 
appeal  followed.  The  Supreme  Court  upheld  the  magistrate's 
decision ;  and  in  the  course  of  his  judgment  the  Chief  Justice 
said  this :  '*  There  is  no  direct  authority  upon  this  point,  but 
upon  every  principle  regulating  the  dealings  of  third  personA 
with  the  agents  of  undisclosed  principals  the  set-off  ought  to  be 
allowed."  He  then  referred  to  Pothier  on  Obligations,  sec.  596, 
to  two  opinions  reported  in  the  IhUch  Conatdtationa,  and  to 
Voet  (16,  2,  11);  and  he  came  to  the  conclusion  that  the  magis- 
trate was  right.  That  seems  to  me  a  decision  which  we  should 
adopt.  I 

We  have  been  referred  to  certain  English  cases,  which  I  , 

regret  to  say  I  have  not  been  able,  in  the  time  at  my  disposal,  j 

thoroughly  to  investigate.  We  must  decide  this  question  on  the 
principles  of  Roman-Dutcli  law ;  but  I  am  satisfied,  so  far  as  I 
have  been  able  to  look  into  the  cases,  that  the  English  courts 
would  arrive  at  the  same  conclusion  upon  the  same  facts.  I  may- 
refer  to  a  case  in  the  House  of  Lords,  which  is  later  than  any 
case  quoted  by  Mr.  Oregorowtild — Cooke  &  Sons  v.  Eshdby  (12 
App.  Cas.  271).  There  set-off  was  not  allowed,  for  reasons  which 
will  appear.  This  is  the  headnote :  ''  Where  an  agent  sells  in 
his  own  name  for  an  undisclosed  principal,  and  the  principal  sues 
the  buyer  for  the  price,  the  buyer  cannot  set  off  a  debt  due  from 
the  agent  unless  in  making  th^  contract  he  was  induced  by  the 
conduct  of  the  principal  to  believe,  and  did  in  fact  believe,  that 
the  agent  was  selling  on  his  own  account."  By  the  usage  of 
the  Liverpool  Stock  Exchange  it  was  the  custom  for  brokers  to 
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sell'  flometiines  on  their  own  aoconnt,  and  Rometimes  for  undis- 
closed principala    The  buyer  who  wto  sued  said  that  he  did  not 
know  that  he  was  dealing  with  a  broker  who  was  selling  his  own 
property — ^he  did  hot  know,  and  did  not  care — and  that  being  so 
the  set-off  was  not  allowed.    But  it  was  distinctly  laid  down  that 
if  a  buyer  thought  he  was  dealing  with  a  seller  who  w:a8  selling 
liis  own  property,  then  set-off  would  be  allowed.    Lord  Watson 
in  giving  judgment  made  some  remarks  which  I  ahould  like  to 
read  ;  he  said  this :  ''  I  do  not  think  it  necessary  to  enter  into  a 
minute  examination  of  the  authorities,  which  were  fully  discussed 
in  the  arguments  addressed  to  us.    The  case  of  Oeorge  v.  Clagett 
has  been  commented  upon  and  its  principles  explained  in  many 
subsequent  decisions,  and  notably  in  Baring  v.  Corrie,  Siinenza 
V.  Brinaley,  and  Borriea  v.  Imperial  Ottoman  Bank.    These 
decisions  appear  to  me  to  establish  conclusively  that,  in  order  to 
sustain  the  defence  pleaded  by  the  appellant,  it  is  not  enough  to 
show  that  the  agent  sold  in  his  own  name.     It  must  be  sliown 
that  he  sold  the  goods  as  his  own,  or,  in  other  words,  that  the 
circumstances  attending  the  sale  were  calculated  to  induce  and 
did  induce  in  the  mind  of  the  purchaser  a  reasonable  belief  that 
the  agent  was  selling  on  his  own  accoimt,  and  not  for  an  undis- 
closed principal ;  and  it  must  also  be  shown  that  the  agent  was 
enabled  to  appear  as  the  real  contracting  party  by  the  conduct 
or  by  the  authority  express  or  implied  of  the  principal    The 
rule  thus  explained  is  intelligible  and  just;  and  I  agree  with 
BowEN,  L.J.,  that  it  rests  upon  the  doctrine  of  estoppel.    It 
would  be  inconsistent  with  fair  dealing  that  a  latent  principal 
should  by  his  own  act  or  omission  lead  a  purchaser  to  rely  upon 
a  right  of  set-off  against  the  agent  as  the  real  seller,  apnd  should 
nevertheless  be  permitted  to  intervene  and  deprive  the  purchaser 
of  that  right  at  the  very  time  when  it  ha>d  become  necessary  for 
his  protection."    That  shows,  I  think,  that  the  English  law  would 
an-ive  at  the  same  conclusion  on  the  facts  of  this  case  which 
our  law  does.     As  to  whether  that  conclusion  would  be  reached 
exactly  on  the  same  principles  or  by  the  same  road  is  an  academic 
question  which  I  do  not  now  propose  to  discuss.     It  is  sufficient 
to  say  that  the  result  would  be  the  same.    That  result  is  that 
the  debt  due  by  Barandella  could  properly  be  compensated,  that 
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the  magistrate  was  wrong,"  anA  iikat  Ans  judgment  should  have 
been  for  ten  guineas  only.  As  there  was  a  tender  of  that  amooni 
before  action  brought,  the  plaintiff  must  pay  the  costs  in  the 
court  below,  and  he  must-pay  the  costs  of  this  appeal. 

Wesskls,  J. :  Although  the  pleadings  in  this  cam  are  rery 
badly  drawn,  still  it  is  quite  apparent  from  the  arguments  in  the 
lower  court  as  well  as  in  this  Court  that  the  real  issue  between 
the  parties  is  whether  an  auctioneer  can  set  off  a  debt  due  to  him 
by  a  person  who,  though  acting  as  the  agent  of  another,  has  not 
disclosed  the  agency  to  the  auctioneer.  The  facts  are  briefly  as 
follows :  Baiytndella  came  to  Symon  and  asked  him  to  sell  a  cart 
and  horses.  He  did  not  state  that  he  was  acting  as  Breeker's 
agent,  and  so  conducted  himself  as  to  leave  Symon  under  the 
Impression  that  he  was  the  owner  of  the  cart  and  horses  and 
that  he  was  acting  as  a  j>rincipaL  Now  Barandella  owed  Symon 
money,  and  the  question  is  whether  Symon  was  entitled  to  set  q|r 
the  money  due  by  Barandella  to  him  against  the  proceeds  of  the 
sale,  which  the  auctioneer  had  to  pay  Barandella. 

If  Symon  knew  that  Barandella  was  acting  as  the  agent  of 
Brecker,  then  there  could  be  no  doubt  whatever  that  there  could 
be  no  set-off  or  campenaatio.  Can  there  be  a  set-off  on  the  part 
of  Symon  where  Barandella  disclosed  no  principal,  but  acted  9U0 
nonvine  t  By  the  old  Roman-Dutch  law  there  was  no  need  for  a 
cession  of  action  where  a  principal  desired  to  sue  on  a  contract 
made  on  his  behalf  by  an  agent  who  contracted  in  the  name  of 
his  principal.  If,  however,  the  agent  contracted  in  his  own  name 
it  was  necessary  for  him  to  cede  his  right  of  action  to  his  prin- 
cipal (Voet,  7, 1, 9 ;  Coren,  Obeervationea,  25).  The  Roman-Dutch 
law  therefore  recognised  that  an  agent  who  dealt  with  a  third 
party,  and  did  not  disclose  his  principal,  was  not  in  the  same 
position  as  one  who  did  diadose  his  principal.  In  other  words, 
the  agent  who  did  not  disclose  his  principal  was  estopped  from 
saying  that  he  was  not  acting  as  a  principal.*  Now,  inasmuch  as 
Brecker  gave  Barandella  the  right  to  sell,  and  to  sell  as  if  he  were 
the  true  owner,  he  must  be  ttfken  to  have  given  him  the  right  to 
receive  the  purchase  money.  If  then  Barandella  had  received 
the  purchase  moaey  wid  paid  Symon  out  of  that  money  what  he 
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owed  Symon,  then  there  can  be  no  qaestion  that  Barandella's 
debt  would  have  been  extinguished,  and  Brecker  could  not  re- 
oovelr  that  money  from  Symon. 

Now  the  origin  of  compensatio  in  our  law  is  that  inasmuch 
as  there  are  mutual  debts  and  credits  there  need  not  be  an  actual 
oounting  out  of  money  on  both  sides  by  the  creditor  and  debtor, 
but  the  debts  and  credits  extinguish  one  another  by  mere  opera- 
tion  of  law.    By  our  law  campenaatio  takes  place  ipso  jure 
without  requiring  any  act  on  the  part  of  the  debtor.     Qrotius 
{Introduction;  3,  40,  6  and  7)  puts  the  matter  very  clearly :  he 
says  that  campenaatio  must  be  pleaded  so  that  the  judge  may 
know  that  it  exists,  but  it  acts  silently  {maar  doet  hcuir  werk 
meUer  daaty    Hence  compensatio  operated   wherever  money 
could  be  paid  and  validly  *paid  back  at  the  same  time.    Now 
this  could  take  place  where  the  one  party  was  an  agent  for  an 
undisclosed  principal  (and  therefore  quoad  the  other  party  who 
dealt  with  him,  a  principal),  and  the  other  party  a  person  ignorant 
of  the  agent's  fiduciary  capacity.    In  the  case  of  a  factor,  there- 
fore, Voet  (16,  2, 10)  says,  Uti  et  in  institoribua,  quotiea  nan  suo 
9ed  praepofientia  nomine  emeru^U  aut  vendidervmt,  there  can  be 
no  compensatio.    He  infers,  therefore,  that  if  a  factor  buy  or  sell 
8UO  Tuymine  there  can  be  compensatio.     He  quotes  three  consul- 
tations.   In  two  of  them  the  agency  was  known,  and  so  they  do 
not  apply  here ;  but  in  the  third  (HoUandache  CoiiSuUatien,  3 
[Amsterdam  ded\  cons.  3)  the  jurists  had  to  deal  with  this  case : 
B  and  C  give  A  instructions  to  sell  certain  goods.    A  sella  to  D, 
who  does  not  know  that  A  is  an  agent.    Now  A  owed  D  money 
on  a  bill  of  exchange  which  was  not  yet  due.    Consequently 
when  B  and  C  proved  that  they  were  the  principals,  D  could  not 
set  off  the  bill  quod  debitum  in  diem  ante  ilium  diem  compenaari 
non  poaait.    Moreover,  as  A  became  insolvent  before  the  bill  fell 
due,  and  as  the  claim  of  A's  principals  was  also  made  before  that 
time,  there  could  be  no  co^npenaatio  quod  compenaari  non  poaait 
id  quod  aUeri  debetur.    The  jurists  seem  to  imply  that  if  the  bill 
had  fallen  due  prior  to  the  claim  by  B  and  C  there  might  have 
heen. compenaatioy  and  this  is  how  Voet  understands  both  this 
and  the  other  consultations;  and  therefore  he  uses  the  words- 
quotiea  non  auo  aed  praeponentis  nomine  enierunt  vel  vendi- 
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derunt  If  the  jurists  ha,d  not  wished  to  imply  that,  but  for  the 
fact  that  the  bill  was  not  due,  there  might  have  been  compeTisatio, 
they  would  undoubtedly  have  said  that  inasmuch  as  A  was  the 
agent  of  B  and  C  there  tx)uld  be  no  convpeiisatio,  because  the 
money  was  due  by  A  in  one  capacity  and  due  to  him  in  another. 
Voet,  by  using  the  words  quoties  non  suo  nomine,  undoubtedly 
means  to  put  this  forward  as  an  exception.  That  also  harmonises 
with  the  principle  that  the  agent  in  such  a  case  had  to  cede  his 
rights  of  action  to  the  undisclosed  principal.  Though  we  do  not 
require  a  cession  of  action,  we  also  recognise  that  an  agent  for  an 
undisclosed  principal  is  not  on  the  same  footing  as  an  agent  who 
discloses  his  principal,  for  the  former  may  sue  in  his  own  name. 
In  other  words,  as  between  himself  and  the  persons  he  deals  with 
he  is  regarded  as  a  principal.  The  agent  is  estopped  from  saying 
that  he  is  not  a  principal,  and  his  principal  is  estopped  from  say- 
ing that  he  ha>d  no  right  to  act  auo  nomine,  because  he  imposed 
no  restrictions  upon  him  and  gave  him  carte  htanclie  to  sell  in 
his  own  name.  Hence  on  the  principle  of  estoppel  the  agent  of 
an  undisclosed  principal  can  be  treated  as  a  principal  by  a  person 
dealing  with  him,  and  mutual  compensatio  can  take  place  between 
them.  Judgment  will  therefore  be  as  stated  by  the  Chief 
Justice. 

Appellant's  Attorneys:  Roux  &  Jacobaz ;  Respondent's  At- 
torney :  M,  Lichtenstein, 
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1904.    AugvM  31,  September  9.    Innes,  C.J.,  and  Weshkls 
and  BRiSTO¥n,  J.J. 

Jwritdietum, — Judgment  of  late  High  CouH. — Decree  of  nuUUif, — 
Fraeiiee.— Appeal.— Lmw  No.  3  of  1883,  eee.  3. 

On  the  11^  May,  1896,  the  plaintifF  sued  the  Mining  Gommiasioner  of 
B<^burg  in  the  High  Oourt  of  the  Soath  African  Republic  for  the 
renewal  and  issue  of  certain  chum  licences.  The  action  was  heard 
by  three  judges.  The  oourt  took  time  to  consider,  and  meanwhile 
one  of  the  members  died.  The  remaining  judges  agreed  that  the 
plaintiff  was  entitled  to  succeed  in  regard  to  some  of  the  claims,  but 
they  differed  as  to  certain  thirty-eight  claims,  and  a  third  judge 
was  called  in  under  the  provisions  of  sec.  3  of  Law  Na  3  of  1883. 
Without  rehearing  the  evidence  or  the  arguments  the  oourt  thus 
constituted  delivered  judgment ^one  judge  finding  for  the  plaintiff 
in  regard  to  the  said  thirty-eight  claims,  but  the  majority  deciding 
against  him.  The  plaintiff  claimed  that  that  judgment^  so  far  as 
it  ccmcemed  the  thirty-eight  claims,  was  null  and  void.  Hdd^  (1) 
that  the  question  whether  there  should  have  been  a  rehearing  of 
the  case  before  the  third  judge  being  one  of  procedure,  and  as  the 
late  High  Court  had  in  practice  interpreted  sec  3  of  Law  No.  3  of 
1883  to  mean  that  no  such  rehearing  was  necessary,  and  as  such 
interpretation  did  not  violate  any  fundamental  principle  oC  justice 
and  was  consistent  with  the  language  of  that  section,  the  Oourt 
would  not  place  a  diffiarent  construction  upon  it;  (2)  that  no 
i4>peal  lay  from  the  High  Court  as  it  existed  at  the  date  of  the 
judgment^  and  this  Court  could  not  now  entertain  any  appeals 
from  it;  (3)  that  the  judgment  could  not  be  regarded  as  partly 
valid  and  partly  void>  and  the  plaintiff  having  accepted  and  acted 
upon  part  of  the  judgment  could  not  now  attack  the  remainder. 

Action  for  a  declaration  that  a  certain  judgment  on  the  re- 
cord of  a  case  decided  by  the  late  High  Court  (see  4  Off.  Rep- 
137,  and  14  C.L.J.  209)  was  null  and  void  in  so  far  as  it  con- 
cerned certain  thirty-eight  daims. 

The  facta  are  fully  set  out  in  the  judgment 

Leonard,  KX3.  (with  him  0.  0.  Ward),  for  the  plaintiff:  The 
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word  "  decision  "  means  a  decision  after  hearing  the  evidence  and 
arguments.  Unless  the  third  judge  was  present  at  the  hearing 
he  could  not  exercise  judicial  functions  in  the  case.  For  a  judge 
to  give  a  decision  without  having  heard  the  evidence  is  a  violation 
of  the  fundamental  ideas  of  justice.  If  he  does  so  the  effect  is 
that  the  judgment  is  ipso  jure  void ;  see  Voet,  ad  Pandectas, 
49,  8,  2.  If  it  is  void,  the  procedure  now  adopted  by  the  plaintiff 
is  correct ;  see  Burge  on  Colonial  Law,  vol,  3,  p.  1021.  We  do 
not  appeal ;  we  say  there  is  no  judgment. 

[Innes,  C.J. :  If  the  late  court  placed  an  interpretation  on 
sec.  3  which  is  opposed  to  your  contention,  is  not  this  action  really 
an  appeal  from  that  court  ?] 

I  submit  not,  because  the  point  was  not  argued  and  was  not 
in  issue.  The  question  is  not  one  of  procedure,  but  lies  at  the 
foundation  of  the  jurisdiction  of  this  Court.  As  long  as  it  had 
not  been  raised  judicially  any  one  could  challenge  that  interpre- 
tation. We  are  not  estopped  from  now  attacking  the  judgment 
because  we  took  some  benefit  under  it.  The  judgment  was  divis^ 
ibie,  every  claim  being  in  issue.  We  object  to  the  portion  which 
decides  that  the  thii*ty-eight  claims  are  not  peggable ;  that  is  th& 
only  portion  of  the  judgment  in  which  the  third  judge  took  pari 
The  fact  that  that  judge  was  incompetent  does  not  invalidate  that 
paii  of  the  judgment  on  which  the  other  judges  agreed 

Barber  (with  him  Buma-Begg),  for  the  defendant :  AsRuming 
that  this  Court  has  jurisdiction,  I  submit  the  judgment  was  valid. 
If  the  legislature  had  intended  that  there  should  be  a  new  hearing 
it  would  have  said  so.  This  ift  a  question  of  procedure,  and  was 
decided  by  the  late  court ;  see  Steyn  v.  BezuidenkovU  (3  S.A.R 
146).  Further,  there  has  been  acquiescence  on  the  part  of  the 
plaintiff.  The  judgment  is  indivisible,  and  cannot  be  split  up 
into  void  and  valid  parts.  If  the  plaintiff  had  not  .acquiesced  he 
would  have  taken  proceedings  in  the  late  court  for  restitutio  in 
integruin,  which,  moreover,  can  only  be  claimed  within  four 
years. 

[Bristowe,  J. :  Is  the  plaintiff  claiming  restitutio  in  integ- 
rum ?] 

Practically  he  is.    If  he  is  not,  then  he  is  appealing  from  a 
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decision  of  the  late  court,  which  he  cannot  do ;    see  Hay  v. 
AfriAXun  Gold  Recovery  Co,  ([1902]  TJS.  232). 

Buma-Begg,  on  the  same  side :  This  Court  has  no  jurisdiction 
to  annul  a  judgment  of  the  late  court.  Tlie  passage  quoted  from 
Voet  is  a  commentary  on  the  Roman  law ;  but  the  Roman-Dutch 
law  is  stated  in  the  next  section  (49,  8,  3),  and  that  is  that  judg- 
ments cannot  be  impeached  on  the  ground  of  nullity  save  by  way 
of  appeal  unless  the  nullity  proceeds  from  defective  jurisdiction* 
citation  or  power  to  sue.  None  of  these  grounds  are  present 
here,  and.  therefore  the  proper  procedure  is  by  way  of  appeal; 
Appeal  can  only  be  made  to  a  superior  court,  and  if  there  is  none 
the  plaintiff  must  go  to  ihepriyicepH.  See  Matthaeus,  de  A  acHon" 
ibus  (1,  16,  59);  van  der  Linden,  Judicial  ^Practice  (3,  5,  10); 
La  Leek,  Register,  mb  voce  Vonnis;  Merula,  Manier  van  Pro- 
cedeeren  (4,  90,  1);  Schomaker,  Conaidtatien  (pt,  2,  No.  14,  sec 
18);  Schorer,  Note  to  Grotiua,  526.  Tliese  authorities  are  con- 
clusive that  plaintiff  cannot  dome  to  this  Court  unless  it  is  a 
court  of  appeal  from  the  late  court ;  and  it  is  not.  If  the  judg- 
ment be  a  foreign  judgment,  the  pluntiff  cannot  impugn  it  on 
the  ground  of  an  error  in  procedure;  see  Caslrique  v.  Imrie 
(4  H.L.  414);  Bigelow  on  Estoppel,  pp.  63  and  71. 

Leonard,  K.C,  in  reply :  The  case  stands  on  the  same  footing 
as  if  the  judgment  had  been  pronounced  by  a  man  who  was  not 
a  judge;  see  Burge  on  Colonial  Law,  vol.  3,  p.  1022.  There  was 
no  jurisdiction,  and  therefore  the  case  falls  within  the  exceptions 
stated  by  Voet.  The  authorities  quoted  refer  to  questions  of  pro- 
cedure in  courts  in  Holland  which  are  now  defunct.  For  a  court 
to  have  jurisdiction  it  must  be  properly  constituted  according  to 
the  law  of  the  land ;  see  Parezius,  ad  Cod,  7,  50,  5.  The  court 
which  gave  the  judgment  was  not  properly  constituted. 

Cur.  adv.  vult. 

Postea  (September  9) : — 

The  judgment  of  the  Court  was  delivered  by 

Wessels,  J. :  The  facts  in  this  case  are  as  follows  i-r- 

(1)  On  the  11th  May,  1896,  the  plaintiff  issued  a  summons 
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against  the  Mining  Commissioner  of  Boksbnrg,  calliiig  upon  tluit 
official  to  show  cause  why  he  should  not  renew  certain  daim 
licences  and  issue  fresh  ones  for  certain  ground  pegged  on  the 
farm  Vogelfontein. 

(2)  The  mining  commissioner  showed  cause,  and  the  aetioD 
was  heard  before  a  full  bench  of  the  late  High  Court  oonaiating 
of  EoTZE,  C.J.,  and  Morice  and  Eletn,  J  J. 

(3)  The  court  reserved  judgment,  but  before  judgment  was 
delivered  Mr.  Justice  Eletn  died. 

(4)  On  the  23rd  February,  1897,  a  bench  composed  of  the 
Chief  Justice,  Mr.  Justice  Mobice  and  Mr.  Justice  JoBistiXN 
delivered  the  judgment  of  the  court.  It  then  appeared  that  the 
Chief  Justice  and  Mr.  Justice  Morice  differed  on  the  question 
whether  the  Boksburg  dam  could  be  pegged,  and  that  Mr.  Justice 
JoRissEN,  who  had  been  called  in  by  the  other  two  judges  after 
the  death  of  Mr.  Justice  Kleyn,  agreed  with  the  Chief  Justticb 
that  the  Boksburg  dam  was  not  peggable. 

(5)  On  certain  points,  unnecessary  to  set  out  here,  the  court 
found  for  the  plaintiff  and  awarded  to  him  certain  claims,  but 
held  that  he  was  not  entitled  to  peg  the  Boksburg  dam. 

(6)  The  plaintiff  took  out  his  order  and  proceeded  to  enforce 
the  judgment  of  the  court  with  regard  to  the  claims  which  were 
awarded  to  him.  Some  difference  of  opinion  arose  as  to  the  exact 
import  of  that  part  of  the  judgment  which  was  in  his  favour,  but 
nothing  depends  on  that. 

(7)  The  plaintiff  now  contends  that  he  is  entitled  to  treat  the 
judgment  with  regard  to  the  thirty-eight  claims  situated  on  the 
area  of  the  Boksburg  dam  as  a  nullity,  inasmuch  as  this  was  the 
point  of  difference  between  the  Chief  Justice  and  Mr.  Justice 
Morice  which  Mr.  Justice  Jorissen  was  called  upon  to  decide, 
and  inasmuch  as  Mr.  Justice  Jorissen  did  not  hear  either  evi- 
dence or  argument  on  that  part  of  the  case. 

The  plaintifTs  argument  is  that  it  is  unconstitutional  and 
illegal  for  a  judge  to  give  a  decision  upon  any  point  on  which  he 
has  not  heard  the  parties,  and  that  his  pronouncement  upon  such 
a  point  is  void  and  of  no  legal  effect.  That  the  part  of  the  judg- 
ment is  valid  upon  which  the  two  judges  agreed,  but  that  on  the 
point  of  difference  there  is  no  judgment;  and  that  therefore  the 
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plaintiff  can  ask  this  Court  to  decide  anew  the  point  upon  which 
the  Chisf  Justice  and  Mr.  Justice  Morick  differed. 
The  defendant  contends:^ — 

(1)  That  the  calling  in  of  a  judge  and  the  decision  by  him 
depended  on  Law  No.  3  of  1883,  sec  3,  and  was  a  mere  matter  of 
procedure,  and  should  therefore  not  be  upset  by  this  Court. 

(2)  That  if  there  was  an  irregularity  or  a  wrong  procedure, 
no  appeal  lay  with  the  late  High  Court  on  that  point,  and  there- 
fore no  appeal  lies  with  this  Court;  and  outside  of  appeal  there 
^was  no  means  of  reviewing  the  irregularity  or  wrong  procedure 
(if  such  there  was). 

(3)  That  the  plaintiff  acquiesced  in  the  judgment,  acted  upon 
it,  and  can  now  no  longer  be  heard  to  object  to  it. 

The  Court  has  therefore  to  decide : — 

(1)  Is  the  fact  that  Mr.  Justice  Jorissen  did  not  hear  the 
parties  on  the  point  of  difference  a  breach  of  so  fundamental 
a  principle  of  justice  that  the  judgment  on  the  point  of  difference 
is  a  nullity,  or  is  the  calling  in  of  the  third  judge  merely  a  matter 
of  procedure  regulated  by  Law  No.  3  of  1883,  sec  3,  and  if  a 
matter  of  procedure  should  this  Court  disturb  the  judgment  as 
delivered  by  the  three  judges  ? 

(2)  Even  if  the  procedure  were  irregular  or  wrong,  can  the 
judgment  be  reopened  before  this  Court  in  the  manner  adopted 
by  the  plaintiff?  and 

(3)  Did  the  plaintiff  acquiesce  in  the  judgment  as  given  by 
the  court  on  the  23rd  February,  1897,  and  is  he  now  estopped 
from  claiming  relief  as  to  the  thirty-eight  claims  under  the 
Boksburg  dam  ? 

Firstly,  were  the  judges  obliged  to  call  in  the  third  judge  and 
rehear  the  case,  or  was  the  rehearing  within  their  discretion  ? 

The  answer  to  this  question  depends  entirely  on  the  meaning 
of  sec.  3  of  Law  No.  3  of  1883.  The  legislature  can  if  it  wishes 
violate  the  rule  av^  alteram  partem,  and  decree  that  a  judge 
may  make  an  order  without  hearing  the  other  party  {In  re 
HaTrnneramith  Rent  Charge,  19  L.J.,  Ex.  66). 

A  fortiori,  therefore,  the  legislature  can  enact  that  a  third 
judge  can  be  called  in  to  decide  between  two  judges  who  differ. 
Now  sec  3  says  that  two  judges  may  form  a  quorum,  and  if  they 
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differ  the  judgment  or  decision  of  the  court  shall  be  suspended 
until  a  third  judge  is  present.  This  presupposes  that  the  case 
has  been  heard  and  argued,  for  it  is  only  after  hearing  and 
argument  that  a  difference  of  opinion  can  arise.  The  section 
does  not  say  that  there  must  be  a  rehearing,  as  is  required 
by  our  Administration  of  Justice  Proclamation.  It  merely 
states  that  the  decision  is  to  be  suspended  until  a  third  judge 
is  present. 

How  did  the  late  High  Court  understand  this  section  ?  It  is 
true  that  there  is  no  explicit  decision  raised  upon  pleadings 
before  the  court,  but  there  is  the  actual  practice  of  the  court  in 
former  cases,  e.g.  Steyn  v.  Bezwidenhowt,  where  the  action  of  the 
court  shows  that  it  interpreted  the  section  to  mean  that  the  third 
judge  was  ,to  adjudicate  between  the  conflicting  views  of  the 
judges  who  heai-d  the  case. 

There  is  no  doubt  that  the  section  will  bear  this  interpreta- 
tion; but  Mr.  Leonard  asks  us  to  say  that  this  interpretation 
which  the  High  Court  has  put  upon  it  (as  manifested  by  its 
practice)  is  wrong.  His  argument  is  that  no  judge  can  adjudicate 
upon  a  cause  unless  he  has  heard  the  whole  case,  or  at  least  that 
part  upon  which  tlie  other  judges  have  differed.  This  depends 
entirely  upon  the  intention  of  the  legislature.  No  fundamental 
principle  of  justice  has  been  violated,  for  the  parties  have  been 
heard.  Whether  now  the  judge  should  hear  the  whole  cause  or 
that  part  of  it  upon  which  the  difference  arose,  or  whether  he 
should  only  judge  between  the  differing  judges  from  the  records 
of  tlie  case  as  taken  down  by  the  court,  is  a  question  of  procedure. 
The  legislature  of  one  country  may  prefer  a  rehearing,  that  of 
another  country  nlay  prefer  that  the  proceedings  shall  be  con- 
sidered at  an  end,  iind  the  third  judge  called  in  to  determine, 
from  the  records  and  on  consultation  with  the  others,  with  which 
opinion  he  agrees. 

That  this  was  the  opinion  and  the  practice  of  the  late  High 
Court  is  clear  from  the  method  of  procedure  followed  by  thew. 
Inasmuch  as  it  is  a  mere  matter  of  procedure,  the  maxim  CiiTHtui 
rKriae  lex  citHae  must  apply,  and  it  is  no  argument  to  say  that 
there  was  no  actual  contested  case  in  which  this  procedure  has 
been  laid  down ;  for  a  course  of  procedure  may  be  adopted  and 
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hold  good  even  thoagh  there  has  been  no  decision  on  the  point 
between  two  partie& 

The  question  being  one  of  procedure,  and  the  section  having 
received  a  practical  interpretation  by  the  court,  are  we  justified 
in  saying  that  their  procedure  was  wrong  and  that  the  legislature 
meant  that  the  points  of  difference  should  be  reargued  ?  I  think 
not.  If  the  case  had  not  been  heard,  and  the  court  decided 
merely  on  the  pleadings  or  after  hearing  the  plaintiff  alone,  there 
may  have  been  force  in  Mr.  Leinuird's  contention  that  a  funda- 
mental principle  of  justice  has  been  violated,  but  this  is  not  the 
case.  The  parties  had  been  heard  by  a  competent  court,  and  the 
third  judge  was  called  in  to  determine  between  the  two  views  of 
the  differing  judges  according  to  the  intei-pretation  of  Si3C.  3 
which  was  adopted  by  the  court.  What  interpretation  this  Court 
might  give  to  the  section  if  it  had  never  been  acted  upon  by  the 
late  court  is  beside  the  question.  The  question  is  whether  we 
should  give  an  interpretation  differing  from  that  upon  which  the 
late  court  manifestly  acted.  When  the  court  heard  the  case  the 
coiut  was  properly  constituted,  and  when  it  gave  its  judgment  it 
was  also  constituted  in  terms  of  the  Act.  The  third  judge  was 
clothed  with  proper  jurisdiction,  and  the  decision  of  the  court  can 
only  be  void  because  a  wrong  interpretation  was  given  to  sec.  3. 

Now  for  reasons  of  convenience,  from  the  principle  interest 
reipiiMicae  lU  sit  finis  litium,  and  from  the  reluctance  this  Court 
has  to  interfere  with  the  interpretation  (whether  in  an  actual 
decision  or  by  its  conduct)  which  the  late  High  Court  lias  put 
upon  its  own  laws,  I  think  we  ought  to  hold  that  the  legislature 
of  the  South  African  Republic  did  not  re(|uire  such  a  rehearing 
as  our  own  legislature  retjuires,  and  as  the  plaintiff  claims  the 
court  should  have  done. 

The  next  question  raised  is  whether  this  point  of  nullity  can 
be  raised  otherwise  than  by  way  of  appeal.  Where  our  rules  of 
court  and  established  practice  are  silent  we  must  go  to  tlie  law  of 
Holland.  Could,  therefore,  the  Supreme  Court  of  Holland,  West 
Friesland  and  Zealand  have  heard  a  suitor  who  impugned  a  judg' 
ment  of  that  court  on  the  ground  of  nullity  ?  There  are  several 
authorities  who  say  that  the  court  could  notj  and  there  are  the 
words  of  Wassenaar,  who  lias  always  been  regarded  as  a  great 
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authority  in  the  practice  of  the  courts.  He  says  that  if  a  judg- 
ment is  given  by  a  judge  from  whom  an  appeal  lies,  then  even  if 
the  sentence  is  void,  no  relief  can  be  granted  except  by  way  of 
appeal.  There  are  three  exceptions  to  this,  none  of  which  apply. 
Leave  to  appeal  may  be  sought  from  the  higher  court.  If  the 
judgment  is  from  a  judge  from  whom  there  is  no  appeal,  leave 
may  be  requested  to  bring  the  decision  in  review ;  ''  but  if  relief 
is  sought  against  a  judgment  of  the  Supreme  Court,  from  which 
no  appeal  lies,  the  request  must  be  directed  to  the  sovereign 
power,  although  in  all  other  cases  relief  may  be  sought  from  that 
Supreme  C!ourt" 

It  is  therefore  clear  that  the  question  of  nullity  could  not  have 
been  brought  before  the  late  High  Court.  Can  this  Court  then 
entertain  such  an  application  ?  If  the  High  Court  were  a  foreign 
court  it  is  clear  that  this  Court  could  grant  no  relief.  But  if  it 
is  not  a  foreign  court,  but  the  predecessor  of  this  Court,  can  this 
Court  grant  relief  ?  It  was  the  duty  of  Wayland  to  have  gone 
to  the  supreme  power  of  the  Transvaal  and  sought  his  relief  there. 
This  he  did  not  do.  Now  as  this  Court  does  not  sit  in  appeal 
over  the  late  High  Court  (vide  Hay  v.  Afrioam  Odd  Recovery 
Co,,  [1902]  T.S.  232),  he  cannot  come  here  by  way  of  appeal ;  and 
as  ex  hypothec  this  Court  is  merely  the  successor  of  the  High 
Court,  he  cannot  seek  relief  here  unless  he  could  have  sought  it 
there.  Hence  on  this  ground  also  the  suit  of  the  plaintiff  cannot 
be  entertained. 

The  next  question  is.  Has  the  plaintiff  acquiesced  ?  The 
ground  of  complaint  is  that  the  judgment  of  the  court  is  void 
in  part.  Can  the  judgment  be  said  to  be  void  in  part  ?  There 
is  only  one  judgment,  and  that  is  a  judgment  delivered  by  the 
court  as  constituted  when  it  delivered  the  judgment  complained 
of.  There  were  not  two  judgments,  one  by  two  judges  and  the 
other  by  three.  There  was  only  one  judgment  by  three  judges. 
I  can  understand  a  contention  to  set  aside  the  whole  judgment 
as  being  void,  but  I  cannot  understand  a  contention  that  so  much 
as  appears  to  be  the  judgment  of  two  judges  is  good,  and  so 
much  as  is  given  by  three  is  bad.  The  ground,  it  is  true,  may 
be  divided  into  claims,  and  in  so  far  the  subject-matter  of  the 
judgment  may  be  divisible ;   but  the  judgment  itself  cannot  be 
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divided  into  a  good  part  and  a  null  and  void  part.  Either  the 
oourt  which  gave  that  judgment  was  fundamentally  illegally 
constituted,  and  then  the  whole  judgment  is  void ;  or  else  the 
court  was  well  constituted,  and  then  it  was  good.  Now  the 
plaintiff  elected  to  accept  the  judgment  of  the  court,  and  acted 
upon  it  as  if  it  were  good.  It  is  now  too  late  for  him  to  say  that 
it  is  partly  good  as  far  as  it  benefited  him,  and  partly  bad  so  far 
as  it  went  against  him.  He  treated  it,  moreover,  as  indivisible, 
and  cannot  now  seek  for  relief  against  that  part  which  he  con- 
tends is  bad.  There  must  therefore  be  judgment  for  the  defend- 
ant with  costs. 

Plaintiff's  Attorneys :  Booth  &  WesaeU;  Defendant's  Attorney : 
J.  H.  L.  FxTidlay. 


WITWATERSRAND   LAND  AND  EXPLORA- 
TION CO.,  LTD.,  V.  NEETHLING. 

1904.    September  9.    Wbssels,  Smith  and  Mason,  J. J. 

Mines  and  minerals, — Proclamation  No.  12  qf  1901. — Mineral  option 
contract, — Payment  undei'  reservation, — Bight  to  reclaim  rentals 
not  yet  due. 

On  the  20th  February,  1899,  the  defendant  granted  a  mineral  option 
contract  over  his  farm  for  a  period  of  five  years.  The  rentals  were 
to  be  paid  yearly  in  advance,  and  if  not  paid  on  the  due  dates  the 
contract  was  ipso  facto  to  be  null  and  void.  The  rent  for  the 
first  year  was  paid  at  the  signing  of  the  contract,  and  that  for  the 
second  year  in  July,  1902.  In  March,  1903,  the  plaintiff  paid 
the  rentals  for  the  third,  fourth  and  fifth  years,  reserving  to  itself 
all  rights  under  any  Law  or  Proclamation  then  in  force  or  which 
might  thereafter  be  promulgated,  and  reserving  the  right  to  recover 
so  much  of  the  amount  as  might  thereafter  be  found  to  have  been 
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overpaid.  The  plaintiff  now  sued  for  the  repayment  of  the 
amounts  paid  for  the  fourth  and  fifth  years,  it  being  admitted 
that  by  virtue  of  Proclamation  No.  12  of  1901  the  second  year  of 
the  contract  did  not  begin  to  run  till  the  10th  December,  1902. 
The  defendant  contended  that  these  payments  were  by  operation 
of  the  Proclamation  to  be  allotted  to  the  years  beginning  the  10th 
December,  1904,  and  ending  the  10th  December,  1906.  HM^ 
that  the  plaintiff  company  was  entitled  to  succeed. 

Action  for  the  recovery  of  the  sum  of  £950. 

By  notarial  deed  dated  the  20th  February,  1899,  the  defend- 
ant leased  to  one  Denny  the  farm  Leeuwpoort,  with  the  sole  right 
to  search,  praspect,  dig  or  mine  for  precious  minerala  This  lease 
was  stated  to  be  from  year  to  year  for  five  years  at  rentals  of 
£250,  £400,  £400,  £460  and  £500,  the  rentals  being  payable 
yearly  in  advance.  On  failure  to  pay  the  rental  within  fourteen 
days  of  the  due  date  the  lease  was  ipso  facto  to  be  null  and  void. 
The  lessee  had  the  option  during  the  currency  of  the  contract  to 
purchase  the  farm  for  £25,000.  On  the  Ist  July,  1901,  Denny 
ceded  his  rights  under  the  lease  to  one  Schrader.  On  the  28tli 
January,  1902,  Schrader  again  ceded  one-half  of  his  rights  to  one 
Rood.  By  this  cession  Rood  was  bound  and  obliged  to  pay  all 
arrear  and  all  future  rents  under  the  lease  to  defendant ;  and  it 
was  also  stipulated  that  if  Rood  failed  to  carry  out  any  of  his 
obligations  his  rights  would  lapse  and  revert  to  Schrader.  The 
lease  and  the  various  cessions  were  registered.  The  rental  for 
the  tirst  year  was  paid  in  February,  1899.  In  July,  1902,  the 
plaintiff,  who  was  the  holder  of  Rood's  rights,  but  not  by  regis- 
tered cession,  paid  the  rental  for  the  second  year.  In  March, 
1908,  the  plaintiff  further  paid  to  the  defendant  the  sum  of 
£1850  as  rental  for  the  last  three  years  of  the  lease.  This  pay- 
ment was  made  subject  to  the  reservation  contained  in  the 
following  letter  and  receipt : — 

Wiivsateraratid  Land  aiid  Exploratwn  Company^  Ltd. 

Johannesburg,  6<A  March,  1903. 
H.  J.  Neethling,  Esq. 

Dear  Sir, — With  reference  to  the  contract  entered  into  before  the 
notary  public  F.  D.  Marais  on  the  20th  February,  1899,  between  C  J. 
Pretorius,  acting  on  your  behalf,  and  H.  S.  Denny,  having  rcfereuce  to 
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the  form  Leeuwpoort,  No.  118,  district  Pretoria,  I  now  beg  to  inform 
you  that  my  company  ia  anxious  to  pay  the  rents  which  may  be  due 
under  the  above  contract. 

With  this  object  in  view  my  company  has,  under  due  reservation 
of  their  rights  in  the  event  of  it  being  hereafter  proved  that  the  said 
sum  is  not  in  law  payable  to  you,  paid  to  your  credit  at  the  Standard 
Bank  here  the  sum  of  £1350  sterling,  namely:  £400  for  the  third 
year,  beginning  20th  February,  1901,  and  ending  20th  February,  1902; 
£450  for  the  fourth  year,  beginning  20th  February,  1902,  and  ending 
20th  February,  1903;  and  £500  for  the  fifth  year^  beginning  20th 
February,  1903,  and  ending  20th  February,  1904. 

On  the  assumption  of  the  afore-mentioned  payment  being  actually 
due  to  you,  my  company  have  allocated  the  £400  recently  drawn  by 
you  from  the  Standard  Bank  here  to  the  second  year,  viz.,  from  20th 
February,  1900,  to  20th  February,  1901. 

My  company  desires  it  to  be  distinctly  understood  by  you  that 
these  payments  are  made  without  prejudice  to  their  position  and  legal 
rights,  and  is  not  to  be  deemed  a  waiver  of  any  benefits  which  my 
company  may  be  entitled  to  by  virtue  of  Proclamations  (Transvaal)  No. 
12  of  1901,  dated  Ist  July,  1901,  and  (Transvaal)  No.  37  of  1902, 
dated  13th  June,  1902,  or  to  be  derived  from  any  other  Laws,  Procla- 
mations or  Ordinances  now  in  force  or  which  may  hereafter  be  promul- 
gated, and  they  reserve  themselves  the  right  at  any  time  hereafter  to 
recover  from  you  such  of  the  above  amounts  as  they  may  find  to  have 
overpaid  you. 

Witwatersrand  'Township,  Est  <b  Fin. 
Company,  Ltd., 

Secretaries. 

.  Received  from  the  Witwatersrand  Land  and  Exploration  Company, 
Limited,  the  sum  of  one.  thousand  three  hundred  and  fifty  pounds 
(£1350)  sterling  in  respect  of  the  contract  between  C.  J.  Pretorius, 
acting  on  my  behalf,  and  H.  S.  Denny,  dated  20th  February,  1899, 
having  reference  to  the  farm  Leeuwpoort,  No.  118,  district  Pretoria, 
upon  the  terms  and  conditions,  and  subject  to  the  reservations  contained 
in  certain  letter  dated  the  6th  March,  1903,  addressed  by  the  above 
named  company  to  myself. 

H.  J.  Nbethling. 
Johannesburg,  18^A  Marcky  1903. 

By  virtue  of  Proclamation  No.  12  of  1901  (which  the  defend- 
ant admitted  applied  to  the  lease),  the  second  year  of  the  lease 
did  not  begin  to  run  till  the  10th  December,  1902.  The  plaintiff 
subsequent  to  the  10th  December,  1903,  abandoned  all  its  rights 
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to  the  lease  of  the  20th  Fefaroaiy,  1899,  and  now  claimed  a 
refund  of  the  £950  paid  as  rental  for  the  last  two  yean  of 
the  lease. 

As  an  alternative  daim^  in  case  the  Coort  should  hold  that 
the  .plaintiff  was  not  the  legal  cessionary  of  Rood's  rights,  the 
plaintiff  stated  that  it  had  made  the  payment  of  £1350  in  fall 
discharge  of  any  arrear  rentals  due  under  the  lease  hy  Rood;  that 
Rood  had  also  abandoned  his  rights  to  the  lease,  and  that  by 
virtue  of  the  reservations  made  at  the  time  of  payment  it  was 
entitled  to  claim  a  refund  of  the  £950. 

The  defendant  denied  the  right  of  the  plaintiff  to  claim  back 
the  £960,  and  pleaded  that  by  operation  of  Proclamation  Na  12 
of  1901  the  rentals  which  had  been  paid  were  allocated  and 
appropriated  to  the  three  last  years  ending  on  the  10th  Decem- 
ber, 1906. 

It  was  admitted  that  Schrader  still  claimed  his  rights  under 
the  lease  of  the  20ih  February,  1899,  and  had  given  defendant 
notice  to  this  effect 


Easden  (with  him  Dickson),  for  the  plaintiff:  The  lease 
one  from  year  to  year,  and  could  be  abandoned  simply  by  non- 
payment of  rent.  There  was  no  obligation  on  the  part  of  the 
lessee  to  carry  out  the  terms  of  the  lease  for  five  yeara  The 
effect  of  plaintiff^s  letter  was  not  to  continue  the  lease;  the 
money  was  simply  paid  on  the  assumption  that  it  was  due,  and 
now  that  it  has  been  proved  that  it  is  not  due  the  plaintiff  is 
entitled  to  reclaim  it. 

Smuts  (with  him  de  Wet),  for  the  defendant :  The  lease  was 
for  five  years  fixed,  with  the  right  on  the  part  of  the  lessee  to 
abandon  it  By  paying  the  rent  for  the  full  five  years  the  plain- 
tiff has  waived  the  right  to  abandon  the  lease.  The  plaintiff  in- 
tended to  pay  rent  for  the  three  last  years — the  dates  mentioned 
are  immaterial;  by  operation  of  the  Proclamation  the  period 
becomes  a  different  one,  but  the  intention  remains  the  same ;  see 
Henderson  Consolidated  Corporation  v.  Barnard  ([1903]  T.Sw 
279X  The  fact  that  the  plaintiff  has  paid  in  advance  does  not 
entitle  it  to  recover ;  see  Voet,  12,  6,  3.  Further,  it  was  agreed 
between  Schrader  and  Rood  that  the  latter  should  fulfil  all  the 


WITWATER8RAND  LAND  00.,  LTD.,  t.  NBETHLINO.      766 

obligations  under  the  lease.  As  soon  as  Bood,  or  his  oessionaiy 
Oie  plaintiff,  abandoned  the  lease  all  rights  reverted  to  Schrader, 
who  oertwily  has  not  abandoned  his  righta  The  payments  were 
due  as  between  Bood  and  Schrader,  and  in  order  to  saooeed  the 
plaintiff  mnst  prove  abandonment  by  Schrader. 

Lastly,  it  is  admitted  that  the  cession  from  Bood  to  plaintiff 
was  not  registered.  The  cession  was  therefore  invalid,  and  the 
plaintiff  recognising  this  relies  in  its  alternative  claim  on  a  pay- 
ment on  behalf  of  Bood,  who  is  the  principal.  If  any  one  is 
entitled  to  claim  repayment  it  is  Bood,  and  there  is  no  evidence 
as  to  what  position  he  takes  up. 

EsMden,  in  reply:  The  plaintiff  did  not  pay  on  behalf  of 
Rood;  it  merely  paid  what  was  due  by  Bood,  and  the  rentals 
now  reclaimed  were  not  due.  There  was  no  intention  to  pay  any 
rent  in  advance. 

Wbbsels,  J. :  In  this  case  the  plaintiff  paid  certain  sums  of 
money  under  a  contract  which  the  defendant  had  with  a  certain 
Denny,  who  ceded  to  Schrader,  who  again  ceded  half  his  rights 
to  Bood,  who  eventually  ceded  his  rights  to  the  plaintiff  company. 
The  plaintiff  company  now  claims  the  repayment  of  portion  of 
this  money,  not  on  behalf  of  Bood  or  Schrader,  but  on  its  own 
behall  It  paid  a  sum  of  £1350  subject  to  the  conditions  contained 
in  a  certain  letter  of  the  6th  Match,  1903,  which  was  addressed 
by  the  secretaricto  of  the  company  to  the  defendant  [His  lord- 
ship referred  to  the  terms  of  the  letter  and  of  the  receipt  granted 
by  the  defendant] 

The  question  is  whether  the  moneys  paid  by  the  plaintiff 
company  to  the  defendant  were  paid  for  the  whole  period  of  five 
years,. meaning  that  all  the  payments  were  due,  or  whether  the 
company  paid  with  the  reservation  that  if  the  rent  for  any  part 
of  that  period  was  not  due,  it  should  be  consi4,ered  as  if  the 
money  had  not  been  paid.  Now,  on  reading  the  letter  of  the  6th 
March  and  the  receipt  of  the  18th  March,  it  is  perfectly  clear  to 
me  that  the  intention  of  the  plaintiff  in  writing  that  letter  was 
that  if  it  should  be  found  that  the  moneys  need  not  have  been 
paid  for  the  dead  period,  as  I  may  put  it,  then  it  could  get 
back  that  money ;  and  I  take  it,  from  the  receipt,  that  the  de- 
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fendant  received  that  money  on  condition  that  if  moneys  need 
not  have  been  paid  by  the  plaintiff  during  that  dead  period,  then 
he  would  return  that  money  to  the  plaintiff,  or  the  plaintiff  could 
recover  that  money  from  him.  If  that  is  so,  it  is  unnecessary  to 
deal  with  the  question  whether  the  lease  was  a  lease  from  year 
to  year  for  the  whole  period  or  not.  The  parties  treated  it  as  a 
lease  on  which  there  were  certain  yearly  payments  to  be  made, 
and  the  whole  question  between  the  parties,  from  the  letter  of 
the  6th  and  the  receipt  of  the  18th,  was  whether — if  there  was  a 
dead  period,  or  if  there  was  a  period  during  which  those  moneyw 
need  not  have  been  paid — under  those  circumstances  the  plaintiff 
could  recover  the  money  from  the  defendant. 

Mr.  Smuts  raises  three  defences  to  that  claim.  The  first 
defence  is  that  the  term  of  lease  is  for  five  years,  and  though  the 
lessee  could  abandon  the  lease  at  any  time,  he  paid  the  money  in 
advance  for  the  whole  period,  and  that  therefore  he  cannot  now 
recover  the  money — that  the  money  was  due  and  payable,  and 
that  he  paid  it  in  advance.  That  depends,  of  course,  entirely 
upon  what  were  the  terms  and  conditions  under  which  the  money 
was  paid.  I  have  already  set  out  the  terms  and  conditions  as  I 
find  them,  and  under  those  circumstances  that  plea  falls  entirely 
to  the  ground. 

The  next  defence  raised  is  that  Schrader  was  the  cessionary 
of  Denny ;  that  Schrader  ceded  half  his  rights  to  Rood  under 
the  condition  that  Rood  should  pay  the  rentals ;  and  that  there- 
fore Rood  has  paid  the  money  on  behalf  of  Schrader,  and  if  we 
were  now  to  say  that  the  payment  made  by  the  company  during 
the  dead  period  can  be  recovered,  then  Schrader  can  insist  that 
those  payments  were  really  made  on  his  behalf,  and  that  there- 
fore, with  regard  to  the  two  years  that  are  to  run  from  December, 
1904,  Schrader  can  get  the  benefit  of  the  contract  and  escape  the 
payment  of  rentals.  Whether  Schrader  can  say  that  or  not  is  not 
the  question  before  the  Court  at  present,  and  I  refuse  to  express 
any  opinion  upon  what  Schrader's  rights  may  or  may  not  be.  j 

But  this  is  certain,  that  whether  Schrader  can  say  that  or  not, 
the  plaintiff  paid  the  money  and  the  defendant  received  the 
money  as  if  that  money  were  due  from  the  plaintiff  to  the  def end- 
ant,.and  therefore  the  question  of  whether  Schrader  can  set  up 
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this  defence  later  on  if  payment  i.s  claimed  from  him  in  wholly 
immaterial.  We  have  (3nly  to  deal  with  the  payment  by  the 
plaintiff  to  the  defendant,  and  the  defendant's  receipt  of  the 
plaintiffs  money. 

The  next  plea  that  is  raised  by  Mr.  SmVfts  is  that  Rood  ceded 
to  the  plaintiff  company,  that  that  cession  was  not  registered,  and 
therefore  there  was  no  cession  to  the  plaintiff  whatsoever ;  and  if 
the  plaintiff  company  paid  it  oould  not  have  paid  on  its  own 
behalf,  but  must  have  paid  on  behalf  of  Rood,  and  therefore,  if 
it  paid  on  behalf  of  Rood,  and  not  on  its  ^wn  behalf,  it  cannot 
recover  the  money,  but  if  anybody  could  recover  the  money  it 
must  be  Rood.  That  assumes  that  the  plaintiff  has  paid  on  be- 
half of  Rood ;  it  has,  however,  not  done  so.  The  plaintiff  paid 
on  its  own  behalf ;  and  what  the  relations  may  be  between  Rood 
and  Schrader,  or  the  plaintiff  and  Schrader,  we  have  nothing  to 
do  with.  Therefore,  under  those  circumstances  that  plea  must 
also  fall  to  the  ground.  It  is  unnecessary  for  the  purposes  of 
our  decision  to  decide  whether  the  cession  was  necessary  to  be 
registered  or  not.  The  whole  question  we  have  to  decide  is  under 
what  terms  was  the  money  accepted  from  the  plaintiff  company, 
and  if  we  find  it  was  received  under  the  terms  that,  if  there  was 
a  dead  period,  the  money  could  be  recovei-ed  back,  we  are  bound 
to  find  in  favour  of  the  plaintiff.  The  plaintiff,  therefore,  is 
entitled  to  recover  back  the  sum  of  £950,  with  interest  a  tempore 
morae  and  co^' 

SiirrH  and  Mason,  J  J.,  concurred. 

Plaintiffs  Attorneys :  Lunncm  &  Nixon ;  Defendant's  Attor- 
ney :  0.  F,  Mynhardt. 
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STANDARD  BANK  v.  PERK 

1904.    September  9.    Bristowe,  J. 

Provisional  aerUenee, — Covering  bond. — Seeuriiy/or  overdraft. 

Application  for  provisional  sentence  on  a  covering  bond  which  contained 
an  acknowledgment  in  the  usual  terms  of  the  defendant's  indebted- 
ness in  the  amount  fixed  by  Uie  bond,  and  a  renunciation  of  the  ex- 
ception non  numeraiae  pecuniae.  The  condition  of  the  bond  was 
that,  if  Uie  defendant  should  pay  all  debts  due  or  to  be  due  fay 
him  to  the  mortgagee,  the  bond  diould  be  nuU  and  void;  otherwise 
it  should  remain  in  force.  There  was  nothing  to  show  what  was 
actually  owing.     Held^  that  provisional  sentence  must  be  refused. 

Application  for  provisional  sentence  on  a  mortgage  bond. 

The  summons  claimed  the  sum  mentioned  in  the  bond.  The 
bond  stated  that  the  defendant  was  indebted  to  the  plaintiff 
in  the  sum  of  £600  arising  from  the  considerations  therein- 
after mentioned,  for  the  payment  whereof  the  defendant  bound 
specially  as  a  first  mortgage  certain  landed  property,  and  generally 
all  his  assete,  renouncing  all  exceptions,  including  that  of  rum 
numeratae  pecuniae.  It  recited  that,  whereas  the  bank  had 
granted  the  defendant  certain  facilities  on  condition  that  it  re- 
ceived the  said  security,  the  condition  of  the  bond  should  be 
that  if  he  paid  to  the  bank  all  such  sums  of  money  as  he  then 
owed  or  might  at  any  future  time  owe,  then  the  bond  should 
be  null  and  void ;  otherwise  it  was  to  remain  in  force. 

Rooa,  for  the  plaintiff:  The  fact  that  in  the  bond  the  defend- 
ant admite  that  he  owes  the  bank  £600,  and  has  renounced  the 
exception  non  numeratae  pecuniae,  is  conclusive  in  the  plain- 
tiff s  favour.  The  onus  lies  on  the  defendant  to  show  that  the 
money  is  not  due.  See  de  Waxd  &  de  Koch  v.  van  Zifl  (3  S.C. 
188);  Weaaela  y.  Waal  (3  S.C.  123);  Whit€head  v.  Hofmeyr 
(1  Off.  Rep.  199);  Kid8(m  v.  Rafferty  (1  M.  37). 

No  appearance  for  the  defendant 
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Bristows,  J. :  This  is  a  case  in  which  the  plaintiff  asks  for 
provisional  sentence  for  the  sum  of  £600,  which  is  alleged  to  be 
dae  on  a  mortgage  bond.  As  I  understand  the  law,  in  order  to 
obtain  provisional  sentence  yon  must  have  some  doeimient  under 
the  hand  of  the  debtor,  in  which  he  acknowledges  that  the  sum 
which  is  claimed  from  him  by  the  plaintiff  is  due.  When  once 
you  have  that  document,  then  the  onus  is  upon  him  to  show  that 
that  sum  is  not  due;  if  he  does  not  discharge  that  onus,  provi- 
sional sentence  is  granted.  Now  when  I  look  at  the  present 
bond  I  find  it  is  a  bond  given  by  the  defendant  to  the  Standard 
Bank  for  £600,  which  contains  a  recital  that  the  defendant  has 
applied  to  the  bank  for  certain  banking  facilities,  which  the  bank 
has  agreed  to  grant  on  the  understanding  that  it  will  at  all  times 
be  in  the  exclusive  discretion  of  the  bank  to  regulate  the  extent 
of  the  facilities  to  be  granted,  and  on  the  further  express  con- 
dition that  it  receives  the  securities  therein  mentioned.  Then 
follows  the  condition  of  the  bond,  which  is  that  should  the 
defendant,  the  debtor,  truly  and  faithfully  pay  or  cause  to  be 
paid  all  sums  of  money  which  he  now  owes,  or  may  at  any  future 
time  owe  to  the  Standard  Bank,  and  so  forth,  then  the  bond  shall 
be  void;  otherwise  it  shall  remain  in  force.  Now  it  b  clear  upon 
the  construction  of  the  bond  that  the  sum  of  £600  is  not  due  at 
all,  and  never  was  due.  It  was  a  sum  which  the  defendant 
agreed  to  become  bound  to  pay  to  the  bank,  and  which  the  bank, 
when  it  obtained  it,  was  to  hold  as  security  for  the  balance  of 
the  defendant's  current  account.  There  is  nothing  before  me  to 
show  that  the  defendant's  account  with  the  bank  is  overdrawn, 
or  that  there  is  any  money  at  all  due  to  the  bank  from  him.  It 
is  alleged  that  the  fact  that  in  the  earlier  part  of  the  bond  there 
is  a  statement  that  the  defendant  is  indebted  to  the  bank  in  the 
sum  of  £600,  coupled  with  the  exclusion  of  the  exception  rum 
numeratas  pecuniae,  throws  the  onus  on  the  defendant,  under 
which  it  is  for  him  to  satisfy  the  Court  that  that  sum  of  £600  in 
not  due.  But  the  bond  must  be  read  as  a  whole.  If  that  part 
of  the  bond  stood  alone,  no  doubt  it  would  be  a  liquid  document 
on  which  the  bank  would  be  primd  facie  entitled  to  sue  and  to 
obtain  provisional  sentence;  but  I  cannot  read  the  first  part  of  the 
bond  apart  from  the  condition,  and  reading  the  whole  together  it 
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is  perfectly  apparent  on  the  face  of  the  bond  that  the  statement 
at  the  beginning,  that  the  defendant  was  indebted  to  the  bank  in 
the  sum  of  £600,  was  merely  a  conveyancing  form,  and  that  the 
truth  is  that  the  £600  has  never  been  due  at  all,  but  that  the 
bond  was  merely  intended  as  a  covering  bond  to  secure  whatever 
might  be  owing  from  time  to  time  on  the  defendant's  current 
account.  The  cases  which  have  been  cited  are  all  cases  in  which 
the  bond  was  given  to  secure  money  advanced  or  money  due  for 
goods  delivered  and  money  to  be  advanced  or  to  become  due  for 
goods  to  be  delivered  in  the  future.  It  is  quite  true  that  in  all 
those  cases  there  was  nothing  on  the  face  of  the  document  to 
show  that  the  whole  of  the  money  mentioned  in  the  bond  was  in 
fact  due ;  but  some  of  it  was  due,  and  the  bond  was  not^  as  in  the 
present  case,  a  mere  security  on  which,  for  anything  I  know, 
nothing  may  be  due  at  all. 

I  think,  therefore,  provisional  sentence  must  be  refused,  and 
the  plaintiff  must  be  ordered  to  pay  the  costs. 

PlaintiflTs  Attorney :  0,  F.  Mynhardt 
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1904.    September  9.    Bristowe,  J. 

Iruolf>ency, — Trustee. — Abeenee, — Remowd, — Practice, — Setting  aside  of 
order  granted  ex  parte. — Juriediction  o/jiidge  in  Chambers, — Law 
M.  13  o/lSdb,  sec.  17. 

The  respondents  ex  parte  obtained  from  a  judge  in  Chambers  an  order 
removing  one  of  two  trustees  on  the  ground  of  absence,  under  sec. 
77  of  Law  No.  13  of  1895.  The  trustee  had  left  a  duly  authorised 
agent  to  represent  him  in  Uie  Transvaal.  Of  this  the  respondents 
were  not  aware,  nor  was  the  judge  who  made  the  order  informed  of 
it  Neither  the  agent  nor  the  co-trustee  was  notified  of  the  appli- 
cation. The  agent  now  moved  to  have  the  order  set  aside  on  the 
ground  that  the  trustee  was  only  temporarily  absent  for  six  months, 
and  that  the  liquidation  was  being  properly  carried  on  by  the 
agent  and  the  co-trustee.  HeU  (1)  that  the  application  was  not 
in  the  nature  of  an  appeal ;  (2)  that  the  Court  had  jurisdiction  to 
hear  the  motion,  and  on  good  cause  shown  to  set  aside  the  previous 
order ;  (3)  that  under  sea  77  tlie  Court  was  not  bound  ipso  /acto 
to  remove  a  trustee  who  was  absent  from  tlie  country,  and  that  in 
the  present  case  the  trustee  should  not  have  been  removed.  The 
original  order  set  aside  with  costs. 

Application  for  an  order  setting  aside  an  order  whereby  one 
John  Mackinlay  was  removed  from  his  office  as  trustee  in  the 
insolvent  estate  of  one  Anton  Klute. 

In  May,  1904,  Mackinlay,  who  was  one  of  two  eo-trustees  in 
the  said  estate,  left  the  Transvaal  for  England,  and  on  the  25tli 
August  following  the  respondents,  who  were  creditors,  applied 
for  his  removal  from  office  on  the  ground  th$kt  he  intended  to  be 
absent  for  some  time.  No  notice  of  this  application  had  been 
given  to  the  co-trustee  or  to  any  person  representing  Mackinlay, 
and  oounsel  stated  that  the  creditors  were  not  aware  of  any 
representative  having  been  left  by  him.  An  order  was  thereupon 
granted  by  Wes8ELS,  J.,  removing  the  absent  trustee  from  office, 
and  authorising  a  meeting  to  be  called  for  the  purpose  of  electing 
a  new  trustee.      Th'^  piesent  applicant,  who  held  Mackinlay's 
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power  of  attorney  to  act  for  him  in  all  matters  relating  to  the 
said  insolvent  estate,  thereafter  served  a  notice  of  motion  on  the 
respondents  and  filed  an  affidavit  to  the  effect  that  the  tmatee 
had  only  left  on  a  visit  to  England,  and  would  be  back  in  Novem- 
ber, 1904,  and  that  the  estate  was  being  properly  administered 
by  himself  and  the  co-tmstee.  The  respondents  replied  thafc  the 
agent  and  the  co-trustee  were  not  safegoarding  the  interests  of 
the  concurrent  creditors  in  their  liquidation,  but  were  acting 
solely  for  the  benefit  of  preferent  creditors  whom  they  repre- 
sented. 

Oregoroweki,  for  the  applicant,  submitted  that  the  procedure 
adopted  was  correct,  and  quoted  Be  EstaU  Jimher  (Buch.  1868, 
p.  21). 

TindaU,  for  the  respondents :  This  is  an  appeal  from  the  order 
originally  granted,  and  can  only  be  heard  by  the  full  Court.  In 
any  case  only  that  Court  can  set  aside  the  order  of  a  judge  in 
Chambera  If  this  Court  has  jurisdiction,  on  the  merits  the  order 
should  not  be  upset.  Under  sec.  77  the  Court  is  bound  to  remove 
the  trustee  on  the  ground  of  his  absence,  and  has  no  discretioo ; 
see  Edmeadea  v.  Aacher  (3  S.C.  241).  Further,  the  facts  show 
good  cause  for  his  removal.  A  trustee  cannot  appoint  an  agent 
to  act  for  him,  as  his  appointment  is  personal  The  agent  is 
incompetent  to  protect  the  interests  of  the  creditors. 

Qregorowdci  was  not  called  upon  in  reply. 

Bristowe,  J.,  held  that  the  application  was  not  an  ^ipeal 
from  the  previous  order.  An  appeal  presupposed  that  tiie  other 
side  had  had  an  opportunity  of  being  heard ;  but  in  this  case  the 
trustee  had  been  no  party  to  the  original  application,  which  had 
been  made  ex  parU.  His  proper  course  was  therefore  not  to 
appeal,  but  to  move  to  set  aside  the  order  so  as  to  give  himself 
the  opportunity  of  having  his  case  presented  to  the  Court  That 
being  so,  the  Court,  having  now  all  the  facts  before  it  (which  was 
not  the  case  when  the  ex  parte  application  vras  heard),  had  to 
decide  whether  the  order  should  stand  or  not  It  had  been 
argued  that  under  sec  77  of  the  Insolvency  Law  the  Court  was 
bound  ipao  facto  to  remove  a  trustee  who  had  left  the  Transvaal 
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But  all  that  section  said  was  that  it  should  be  lawful  for  the 
Ckmrt  to  do  so,  and  therefore  the  Court  had  a  discretion.  In  the 
present  case  sufficient  cause  had  not  been  ediowii  for  removing  the 
trustee.  His  absence  was  only  temporary,  and  the  oo-trustee  was 
carrying  on  the  liquidation.  Moreover,  he  had  left  a  representa- 
tive in  the  country,  who  was  performing  the  necessary  acts  on  his 
behall  Counsel  for  the  respondents  had  contended  that  a  trus- 
tee's appointment  was  personal,  and  that  he  could  not  delegate 
his  authority.  But  there  was  no  reason  why  a  trustee  should 
not  appoint  an  agent  to  carry  on  a  course  of  conduct  in  regard  to 
the  estate  on  which  he  had  already  exercised  his  discretion.  The 
order  removing  the  trustee  must  accordingly  be  set  aside,  and 
the  respondents  must  pay  the  costs. 

Applicant's  Attorneys :  MacirUoah  <k  Kennerley  ;  Respondents' 
Attorneys :  TindaU  ii  Mortimer. 


WHITFORD'S  EXECUTORS  v.  SOLOMON. 

1904.    Septe^nber  12.    Inkks,  C.J.,  and  Wesseis 
and  Bristowe,  J.J. 

Mines  trnd  minertds. — Claim$. — Nonrnotarial  cession  of  interest  in, — 
Volksraad  Besduiion  of  I2th  August,  1886,  art.  1422. 

By  non-notarial  agreement  between  A  and  B  it  was  declared  that  B 
ahoald  be  entitled  to  an  interest  in  certain  gold  claims  of  which 
A  was  registered  as  the  holder.  Hdd,  that  this  was  not  a  con- 
tract covered  by  Volksraad  Resolution  of  the  12th  August,  1886, 
art.  1422,  which  requires  all  agreements  oonceming  the  cession  of 
rights  to  minerals  or  about  rights  to  mine  to  be  notarial  and  duly 
registered. 

Appeal  from  a  decision  of  Smith,  J.,  in  the  Witwatersrand 
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High  Court  dismissing  an  exception  taken  by  the  appellants  to 
the  declaration  of  the  respondent. 

The  declaration  stated  that  the  late  Thomas  Whitford  was 
registered  as  the  holder  of  certain  forty-six  claims  on  the  &rm 
Boodepoort ;  that  plaintiff  was  entitled  to  one-third  interest  in 
the  said  claims  by  virtue  of  an  agreement  between  the  plaintiff 
and  Whitford,  copy  of  which  was  annexed,  and  that  the  defend- 
ants refused  to  recognise  the  plaintiff's  said  interest  Claim  for 
a  declaration  confirming  plaintiff^s  said  interest 

The  agreement  stated : — 

(1)  That  it  dealt  with  certain  forty-six  claims,  particulars  of 

which  were  given,  on  the  farm  Boodepoort ; 

(2)  That  Whitford  and  one  Bubb  should  be  entitled  to  two- 

thirds  interest,  and  Mrs.  Solomon  to  one-third  interest 
in  these  claims,  and  that  in  these  proportions  aU  profits 
should  be  divided  and  all  losses  borne  and  sustained ; 

(3)  That  Mrs.  Scdomon  confirmed  and  agreed  to  all  acts  there^ 

tobefore  done  by  Whitford,  and  that  it  was  specially 
agreed  that  in  future  Whitford  should  have  the  sole 
right  of  management  and  of  the  selling  or  disposing  of 
said  claims. 
.    The  defendants*  exception  to  the  declaration  was  that  it  dis- 
closed no  cause  of  action,  inasmuch  as  the  agreement  alleged  was 
not  by  notarial  deed  and  duly  registered,  and  was  otherwise  bad 
in  law. 

Manfred  Natltan,  for  the  appellants :  The  learned  judge  con- 
sidered himself  bound  by  the  decision  in  Loiiw  v.  Joffe  ([1903] 
T.H.  44).  There  is  nothing  in  either  sec.  14  of  Law  No.  7  of 
1883  or  in  the  Volksraad  Besolution  of  12th  August,  1886.  art-. 
1422,  to  make  them  inapplicable  to  claims.  In  MacDonald  v. 
Versfeld  (2  S.A.B.  234),  which  was  approved  in  Lazarus  and 
Jackson  v.  WesaeU  ([1903]  T.S.  499),  the  late  High  Court  held 
that  the  Volksraadbesluit  applied  to  a  cession  of  mynpacht  rights. 
If,  therefore,  it  applies  to  a  mynpacht,  it  also  applies  to  a  claim. 

[ Wessels,  J. :  A  mynpacht  is  on  unproclaimed  ground ;  it  is 
an  express  reservation  of  certain  rights  to  the  owner  before  the 
proclamation  of  the  farm.] 
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Yes;  but  both  mynpachts  and  claims  are  creations  of  the  Gqld 
Law.  That  the  Besluit  was  intended  to  apply  to  claims  is  borne 
out  by  the  wording  of  sec.  16  of  Law  No.  20  of  1895,  which  must 
be  read  as  incorporated  in  the  Besluit;  see  JMy  v.  Hermanns 
Executors  ([1903]  T.S.  515)  at  page  521,  overruling  Steyn  v. 
BeziiidenJumt  (3  S.A.R  146).  The  section  discusses  the  question 
of  there  being  an  output  of  gold  (gewonnen),  and  there  can  be  no 
output  of  gold  except  by  working  a  claim  or  mynpacht.  Sec.  14 
of  Law  No.  7  of  1883  speaks  of  a  cession  by  way  of  usufruct, 
thus  also  contemplating  dealing  with  a  claim  or  mynpacht. 

Pnnes,  C.J. :  The  Besluit  speaks  about  contracts  concerning 
the  cession  of  rights  to  minerals ;  do  you  contend  that  the  grant 
of  a  claim  is  a  contract  ?] 

The  original  pegging  out  of  a  claim  is  not  a  contract,  but  the 
subsequent  dealing  with  it  may  be  by  way  of  contract.  A  claim 
is  the  right  to  dig ;  see  sec.  3  of  Law  No.  21  of  1896.  Sec.  32  of 
that  Law  also  contemplates  that  there  shall  be  a  notarial  contract 
and  registration. 

[Bbistowe,  J. :  Was  the  agreement  in  this  case  one  concerning 
the  cession  of  mineral  rights,  or  was  it  merely  an  agreement  as  to 
the  division  of  profits  to  be  obtained  from  working  the  claims  ?] 

It  was  not  an  agreement  merely  as  to  the  division  of  profits ; 
it  purported  to  give  the  plaintiff  an  actual  intei-est  in  the  claims. 
The  declaration  takes  this  view :  it  asks  that  plaintiff  shall  be 
declared  entitled  to  an  interest  in  the  claims. 

J.  de  Villiers,  for  the  respondent:  The  earliest  Gold  Law 
(No.  1  of  1883,  sec.  11)  provides  for  a  Register  of  Claims,  and 
there  is  a  special  machinery  for  the  registration  of  claims  pro- 
vided in  each  successive  Gold  Law.  Law  No.  7  of  1883  and  the 
Volksraad  Resolution  of  1886  presuppose  a  grant  by  way  of  con- 
tract, and  do  not  apply  to  dealings  with  a  claim,  which  is  a  tenure 
8ui  generis  specially  created  by  statute.  This  was  the  view  taken 
by  the  late  High  Court  in  the  unreported  case  of  Dell  v.  Tlte 
State  (4th  September,  1888),  and  has  been  acted  upon,  in  practice 
ever  since. 

Natfuin,  in  r^ly. 

Innes,  C.J. :  In  my  opinion  the  learned  judge  was  right  in 
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dismissing  this  exception.  The  respondent'  sued  the  appellants 
for  a  declaration  that  she  was  entitled  to  one-third  of  certain 
forty-six  claims  on  van  Wyk's  portion  of  Boodepoort.  She 
claimed  to  be  entitled  by  virtne  of  the  agreement  annexed  to 
the  dedaration.  Exception  was  taken  on  the  ground  tiiat  that 
agreement  did  not  comply  with  the  terms  of  the  Volksraad- 
besltiit  of  the  12th  August,  1886,  in  that  it  was  not  a  notarial 
deed  duly  registered  as  the  Besluit  required. 

The  reason  why  I  think  this  agreement  does  not  fall  within 
the  terms  of  the  Volksraadbesluit  may  be  briefly  stated.  In 
my  opinion  the  words  of  the  Besluit  were  not  intended  to  refer 
to  such  rights  as  those  which  a  claimholder  has  to  mine  for 
minerals.  The  Volksraad  was  dealing  with  agreements  or  con- 
tracts ;  and  the  Court  has  already  decided,  in  Ned)e  v.  Registrar 
of  Mining  Rights  ([1902]  T.S.  65),  that  the  right  which  a  claim- 
holder  enjoys  does  not  depend  upon  contract  It  does  not  spring 
from  a  contractual  relationship  between  the  holder  and  the 
Oovemment,  but  is  a  right  sfoA  generis,  created  by  the  Gold  Law. 
That  being  so,  I  am  dear  that  the  Volksraad  did  not  intend  to 
deal  with  daim  rights  when  it  passed  this  Beduit.  Mr.  Nathan 
says  there  was  no  definition  of  a  claim  at  that  time.  But  daims 
were  known ;  and  whether  they  were  defined  or  not,  the  Volks- 
raad was  dealing  with  agreements,  and  therefore  only  had  in 
view  rights  which  depended  upon  contract  If  the  legislature 
had  not  made  provision  to  the  contrary  it  might  be  said  that, 
though  they  were  not  dealing  with  claims,  yet  they  intended  to 
deal  with  cessions  of  claim  rights,  because  such  cessions  might  be 
construed  as  included  in  cessions  of  reckten  op  mineralen.  But 
that  that  is  not  so  is  rendered  dear  by  the  provisions  of  the  Gold 
Law.  From  the  time  of  the  first  Gold  Law  in  this  country  every 
succeeding  statute  has  made  provision  for  the  registration  of 
claim  licences,  and  transfer  of  the  rights  to  those  licences,  by 
entry  in  the  books  of  the  mining  commissioner.  And  as  the 
Volksraad  always  made  special  provision  in  that  way  for  the 
transfer  and  cession  of  claims,  I  think  they  could  not  have 
intended  the  words  of  the  Besluit  to  cover  contracts  with  regard 
to  cession  of  claims.  In  my  opinion,  therefore,  this  agreement  is 
uot  covered  by  the  terms  of  the  Volksraadbesluit.     I  do  not  wish 
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to  aay  anything  about  whether  the  agreement  was  a  oeesion 
of  claim  rights  or  whether  it  was  simply  an  agreement  between 
the  parties  as  ta  sharing  the  profits  of  working  those  claims.  I 
say  nothing  on  that  question,  because  the  other  point  is  sufficient 
for  the  decision  of  this  matter.  I  think  the  learned  judge  was 
right  in  disallowing  the  exception,  and  the  appeal  must  be  dis- 
missed with  costs. 

WEHsEUi  and  Bristowe,  J  J.,  concurred. 

Appellants'  Attorneys :  Luiinon  A  Nixon ;  Bespondent's  At- 
torneys :  Rootk  Jk  WesBds. 


SMITH  &  PETRIE  v.  VAN  DER  MERWE. 

1904.    SepUinber  12.    Innes,  C.J.,  and  Wessels 
and  BRI8T0WE,  J.J. 

Practice. — Tender, — Cot/U  qfooUeciian, — Letter  of  demand. 

A  tender  by  a  debtor  before  summons  need  not  include  the  costs  of 
the  letter  of  demand  or  the  costs  of  collection  charged  by  the 
creditor's  attorney. 

Appeal  from  the  Assistant  Besident  Magistrate  of  Pretoria. 

The  respondent  was  sued  for  the  sum  of  £21,  9a  After 
demand,  and  before  issue  of  summons,  the  amount  claimed  had 
been  tendered  to  the  plaintiffs,  who,  however,  refused  to  accept 
the  same  unless  the  defendant  also  paid  the  costs  of  the  letter  of 
demand  and  the  costs  of  collection  charged  by  the  plaintifis 
attorney.  The  magistrate  held  that  the  defendant  was  not  liable 
for  these  costs,  and  gave  judgment  for  the  plaintifis  for  the 
amount  claimed,  but  ordered  them  to  pay  the  costa  The  plain- 
tiflb  appealed. 
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Oregorowdd,  for  the  appellants :  The  tariff  of  attorneys'  fees 
is  fixed  by  Law  No.  12  of  1899,  sec.  11.  That  tariff  makes  pro- 
vision for  letter  of  demand  and  for  collection,  showing  that  the 
legislature  intended  that  these  costs  should  be  recoverable  from 
the  opposite  party.     It  is  admitted  that  before  the  war  there 

were  several  landdrost  cases  in  which  the  defendant  was  ordered 

« 

to  pay  these  costs.  See  also  Ex  parte  McGregor  (Kotz^,  Trans. 
Rep.,  p.  56);  and,  further,  Eeeack  y/ Smith  (2  S.A.R.  243);  van 
der  Berg  v.  van  fonder  (9  C.T.R.  545);  Redelinghuys  and 
Wea^la  v.  Jones,  Cosnett  and  Bull  (3  S.C.  250). 

[Innes,  C.J.,  referred  to  Lesar  v.  Morrison  (1  S.C.  30) ;  and 
WissElii,  J.,  to  van  der  Linden,  Judicieele  Practyky  1,  8,  8.] 

Roos,  for  the  respondent,  was  not  called  upon. 

Innes,  C.J. :  The  question  for  the  Court  is  whether  a  debtor 
who  makes  a  tender  before  the  issue  of  summons  is  bound  to 
include  the  costs  of  the  letter  of  demand  and  the  costs  of  collec- 
tion of  the  creditor's  attotney. 

Now  the  general  rule  is  that  there  are  no  costs  between  party 
and  party  before  legal  proceedings  are  initiated,  and  they  are 
initiated  by  the  issue  of  summons.  A  letter  of  demand  is  merely 
the  warning  which  is  necessary,  following  the  old  Dutch  pro- 
cedure, to  justify  the  issue  of  the  summons.  It  is  included  in 
the  costs  if  the  matter  thereafter  reaches  the  stage  of  sum- 
mons, but  not  otherwise.  That  was  decided  in  the  Supreme 
Court  of  the  Cape  Colony,  so  far  back  as  1880,  in  the  case  of 
Lesar  v.  Morrison  (1  S.C.  30),  where  it  was  held  that  a  debtor 
who  discharges  his  debt  before  summons  issued  is  not  bound  to 
pay  the  costs  of  the  letter  of  demand.  The  same  thing  appears 
from  the  passage  in  van  der  Linden  read  by  my  brother  Wessels. 
I  think  wc  should  follow  that  rule,  seeing  that  no  decision  to  the 
contrary  in  the  late  High  Court  has  been  quoted.  I  should  only 
add  this,  that  the  statute  does  not,  in  my  opinion,  alter  the 
comTnon  law  rule ;  the  statute  simply  defines  what  may  be  charged 
for  a  letter  of  demand.     It  does  not  say  who  should  pay  it. 

With  regard  to  the  costs  of  collection,  surely,  when  a  creditor 
places  the  collection  of  his  debts  in  the  hands  of  some  third  per- 
son, he  should  pay  the  commission  charged  for  collection.    That 
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would  admittedly  be  the  case  in  regard  to  an  ordinary  agent; 
but  it  is  said  because  Law  No.  12  of  1899  allows  attorneys  and 
agents  to  chai^  for  the  collection  of  moneys,  therefore  such 
charge  must  be  one  between  party  and  party.  I  do  not  see  that 
that  follows ;  again  the  law  simply  says  what  the  charge  may  be: 
it  docs  not  say  who  shall  pay  it.  The  ordinary  rule  applies,  that 
it  is  a  charge  incurred  before  the  initiation  of  legal  proceed- 
ings, and  therefore  not  one  between  party  and  party.  But  Mr. 
Gregorowski  relies  upon  Ex  parte  McGregor,  which  was  decided 
in  this  country  in  1878.  In  that  case  clearly  this  point  was  not 
before  the  court ;  it  was  not  raised  between  the  parties  so  far  as 
one  can  judge  from  the  report.  All  that  the  parties  came  to  the 
court  to  decide  was  whether  the  collection  should  be  at  the  rate 
of  10  or  of  5  per  cent.  It  is  true  that  as  a  fact  the  charge  figured 
as  one  between  party  and  party ;  but  I  am  not  prepared  on  the 
strength  of  that  case,  seeing  that  the  matter  was  not  actually 
before  the  court  for  decision,  to  say  that  we  should  disregard  the 
ordinary  rule,  which  appears  to  me  to  be  that  where  a  man  en- 
trusts the  collection  of  a  debt  to  a  third  party  he  should  pay  the 
latter  for  his  work.  I  do  not  think  the  fact  that  Law  No.  12  of 
1899  allows  an  attorney  to  charge  for  collection  has  the  effect  of 
altering  that  rule ;  and  I  am  not  prepared  to  depart  from  it  on 
the  decision  in  McGregor's  case,  which,  it  appears  to  me,  was 
decided  without  any  argument  on  this  point.  The  magistrate 
was  right,  and  the  appeal  must  be  dismissed  with  costs. 

Wessels  and  Bristowe,  J.J.,  concurred. 

Appellants'  Attorneys:   Berrange  <fc  B'udler ;    Respondent's 
Attorneys :  Pienaar  &  Niemeyer, 
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REX  V.  MONTGOMERY, 

1904.    September  16.    Mason,  J. 

Criminal  procedure, — Stock  ih^ — Frevioue  conviction. —  OrdUnmnee 
iTo.  6^1904,  Me.  4  (6). 

The  previous  conviction  referred  to  in  sec  4  (b)  of  the  Stock  Theft 
Ordinance  (Na  6  of  1904),  which  empowers  mAgistrates  to  impoae 
a  heavier  puniahment  in  the  case  of  a  second  or  Bubseqnent  con- 
viction for  theft  of  stock,  does  not  include  a  conviction  in  another 
country. 

Case  on  review  from  a  decision  of  a  resident  magistrata 

Mason,  J. :  The  prisoner  was  charged  on  two  separate  ooants 
of  stealing  two  horses  oh  different  dates,  and  sentenced  under  the 
Stock  Theft  Ordinance,  1904,  to  eighteen  months'  imprisonment 
with  hard  labour  on  each  count  cumulatively. 

According  to  the  record  the  case  was  remitted  to  the  magis- 
trate for  trial  under  sec  5,  and  therefore  his  jurisdiction  with 
reference  to  punishment  depends  on  sec.  4,  so  that  twelve  months' 
imprisonment  was  the  maximum  which  could  be  imposed  unless 
there  had  been  a  previous  conviction. 

The  prisoner  admitted  a  previous  conviction  against  him  in 
the  court  of  the  magistrate  for  the  district  of  Ladybrand,  Orange 
River  Colony,  under  which  he  had  been  sentenced  to  twelve 
months'  imprisonment  on  the  6th  October,  1903. 

Previous  convictions  referred  to  in  sec  4,  sub-sec  (6),  appear 
to  me  not  to  include  a  convictioii  in  another  country.  The  sen- 
tence must  therefore  be  set  aside,  and  the  matter  referred  back 
to  the  magistrate  to  pass  a  fresh  sentence  in  terms  of  the  Law. 
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LEON  V.  REX. 
1904.    BqpUmber  1&    Mason  and  Bbistowb,  J  J. 

Liquor  law.— Setting  withaui  lieenee.—0rdinane6  No.  S2  of  1902, 
JM.  57. 

Sec  07  of  OrdinADoe  Na  32  of  1902  makee  it  an  oflenoe  tx>  oell,  deal  in 
or  dispose  of  intx>xioating  liquor  without  a  licenoe ;  the  words 
** contrary  to  the  provisions  of  this  Ordinance''  are  to  be  expkuned 
by  reference  to  tiie  exceptions  contained  in  sees.  2  and  49  of  the 
Ordinance. 

QueM  Y.  KimnM  (2  H-C.G.  232)  ioHowed. 

The  appellant  was  charged  before  the  Assistant  Beaident 
Magistrate  of  Pretoria  with  contravening  sec.  57  of  Ordinance 
No.  32  of  1902,  read  together  with  snb-secs.  2  (a),  3  and  6  of 
sec  7  of  the  same  Ordinance,  in  that  he  had  unlawf  uUy  dealt  in 
intoxicatihg  liquor  without  being  provided  with  the  necessary 
licence  as  required  by  sec  7  of  the  Ordinance,  by  selling  six 
drinks  of  gin  to  one  Hotz  for  the  sum  of  3s.  He  was  found 
guilty  and  sentenced  to  six  months'  imprisonment  with  hard 
labour,  and  now  appealed  against  this  decision. 

OrogoTcwAi,  for  the  appellant :  The  charge  as  framed  was 
confusing  ;  the  subHsections  of  sec.  7  referred  to  merely  contain 
definitions;  see  Ahrama  v.  Hex  ([1903]  TS.  154).  Sec.  67  does 
not  prohibit  the  sale  of  liquor  without  a  licence ;  it  merely  pro- 
vides a  penalty.  The  point  was  not  raised  and  was  not  required 
for  the  decision  in  de  ViUiers  v.  Rex  ([1903]  T.S.  16>  The 
Ck>urt  will  not  by  inference  create  an  offence;  see  Ismail 
Mahomed  Parrock  v.  The  StaU  (3  Off.  Rep.  81),  and  Heee  v.  The 
State  (2  Off.  Rep.  139,  and  12  C.L.J.  226).  (Further  on  the 
merits) 

Bwrne-Begg,  for  the  Crown :  No  prejudice  was  caused  to  the 
accused  by  the  reference  to  the  sub-sections  of  sec.  7.  It  was  at 
most  mere  surplusage.  In  the  Cape  Colony  it  has  been  settled 
that  the  section  corresponding  to  sec  57  does  create  it  an  offence 
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to  sell  liquor  without  a  licence ;  see  Queen  v.  Kieviet  (2  H.C.G. 
232).  That  this  too  is  the  opinion  of  our  Court  {oUowr  by 
necessary  inference  from  the  decision  in  4a  ViUiers  v.  Rex. 

Oregorowski,  in  reply. 

Mason,  J. :  The  accused  in  this  case  was  charged  with  con- 
travening sec.  57  of  the  Liquor  Ordinance,  by  disposing  of  liquor 
without  a  licence.  The  indictment  as  framed  charged  him  with 
contravening  this  section,  read  together  with  sub-seca  2  (a),  3 
and  6  of  sec.  7  of  the  same  Ordinance.  Now  it  appears  to  me 
that  those  other  references  were  unnecessary  for  the  purposes 
of  this  indictment.  The  question  is  whether  that  unnecessary 
reference  misled  the  accused,  and  I  come  to  the  conclusion  thiit 
there  is  no  reason  at  all  for  thinking  that  it  misled  the  aocosed 
in  any  way. 

Sec  57  provides  that  any  sale  contrary  to  the  provisions  of 
the  Ordinance  without  a  licence  shall  be  punishable  in  a  particu- 
lar way,  and  the  references  to  sec.  7,  I  suppose,  were  intended  to 
show  the  kind  of  licence  that  the  accused  might  have,  but  did  not 
have.  If  you  take  tliat  in  connection  with  one  of  the  later  pro- 
visions in  sec.  61,  which  throws  on  the  accused  person  the.onus 
of  producing  any  licence,  one  can  understand  how  the  indictment 
came  to  be  framed  in  this  particular  fashion.  It  virtually  meant  : 
*'  You  sold  without  a  licence ;  the  only  licences  you  could  have  in 
respect  of  this  particular  sale  of  liquor  are  those  referred  to  in 
sec.  7,  and  the  onus  being,  under  sec.  61,  on  you  to  produce 
any  licence,  you  have  sold  without  a  licence."  In  that  way  I 
understand  how  these  references  to  sac.  7  were  incorporated  in 
the  indictment ;  they  appear  to  have  been  quite  unnecessaiy ,  but 
not  to  have  caused  any  prejudice  whatever  to  the  accused. 

The  substantial  objection,  however,  on  sec.  57,  is  this :  it  is 
argued  that  that  section  only  imposes  the  penalty,  but  creates  no 
offence,  because  the  words  are :  "  A  person  who  shall,  contrary  to 
the  provisions  of  this  Ordinance,  sell,  deal  in«or  dispose  of  intoxi- 
cating liquors  without  a  licence,  .  .  .  shall  be  liable  to  the  penal- 
ties provided  in  sec  46."  Therefore,'  it  is  argued  there  must  be 
some  other  specific  provision  in  the  Ordinance  which  the  person 
contravenes,  in  order  to  bring  him  within  this  section.    Speaking 
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generally,  I  think  that  would  be  the  eonstruction  which  one  Would 
place  upon  sec  57,  if  there  were  nothing  but  the  section  itself 
to  deal  with ;  but  when  we  examine  the  whole  Ordinance  we  find 
there  is  no  provision  in  the  Ordinance  that  no  person  shall  sell 
without  a  licence.  The  result  of  the  construction  contended  for 
would  therefore  be,  that  a  person  who  took  out  no  licence  at  all 
would  be  absolutely  free  from  any  penalties  under  ^he  Ordi- 
nance ;  the  only  persons  who  would  be  subject  to  penalties  under 
the  Ordinance  would  be  those  who  took  out  a  licence.  Of  course, 
if  it  were  absolutely  necessary  to  adopt  that  construction,  we 
should  still  have  to  follow  it,  though  it  would  make  the  whole 
law  a  farce.  But  it  appears  to  me  it  is  not  necessary  to  adopt 
that  construction.  I  do  not  think  I  can  do  better  than  refer  to 
the  Cape  case  quoted  by  Mr.  Buma-Begg  {Quueen  v.  Kieviet)\  the 
words  were  the  same  in  that  case.  The  language  used  by  the 
judges  in  that  case,  in  what  was  a  well-considered  judgment,  is 
quite  applicable  to  this  case.  I  adopt  their  construction  that  the 
words  ''  contrary  to '  the  provisions  of  the  Ordinance  "  merely 
mean  that*  any  person  who  ^lls  liquor  without  a  licence,  in  a 
case  in  which  he  is  not  allowed  to  do  so  in  the  terms  of  this 
Ordinance,  shall  be  liable  to  a  penalty.  That  seems  to  me  a 
fairly  satisfactory  meaning  to  give  to  the  terms  of  this  section. 
At  any  rate,  it  is  the  only  meaning  which  will  give  the  words 
any  sense,  and  I  think  we  should  adopt  that  construction,  and 
the  appeal  on  the  ground  of  the  inadequacy  of  the  charge  in  this 
ease  must  therefore  fail. 

The  second  point  is  that  the  decision  of  the  magistrate  is 
against  the  weight  of  evidence.  [His  lordship  reviewed  the 
evidence,  and  came  to  the  conclusion  that  he  would  not  be  justi- 
fied in  reversing  the  decision  of  the  magistrate  on  the  facts.] 

Bristowe,  J. :  With  regard  to  the  first  point  Mr.  Oregorowsld 
raised,  that  there  cannot  be  any  contravention  of  sea  57  of  the 
Liquor  Ordinance,  I  must  say  that,  personally,  I  do  not  feel  any 
doubt  at  alL  There  4ire  certain  sections  in  the  Ordinance  which 
contain  exceptions  from  th6  obligation  to  obtain  a  licence  in  order 
to  enable  a  person  to  sell  liquors,  and  taking  those  exceptions  in 
conjunction  with  the  language  of  sec  57,  it  seems  to  me  a  very 
8.C.  '04. 
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reMonable  meaning  can  be  given  to  the  wordB  "oonfcrary  to  the 
provisions  of  this  Ordinance."  Those  words  indnde  sec.  57» 
which,  without  those  words,  is  a  prohibitive  section,  and  it  seems 
to  me  that  that  section  contains  a  prohibition  against  selling 
liquor  ¥rithout  a  licence ;  the  seUing  of  liquor  without  a  licence 
is  contrary  to  the  provisions  of  this  Ordinance,  because  it  is  con- 
trary to  the  provisions  of  sec  57.  It  was  said  the  indictment 
was  misleading,  because  it  coupled  sec  57  with  sec  7,  sub-sees. 
2  (a),  3  and  6.  I  feel  some  doubt  myself  whether  the  coupling 
of  sec  57  with  those  sub-sections  of  sec  7  is  really  misleading. 
It  is  quite  true  that  sec  7  is  a  section  which  contains  definitions, 
but  sub-sec  2  (a)  gives  a  definition  of  an  hotel  liquor  licence,  sub- 
sec  3  defines  a  restaurant  or  caf^  liquor  licence,  and  sub-sec  6  a 
general  retail  liquor  licence ;  and  if  we  look  through  the  whole 
of  the  sub-sections  of  that  section,  those  are  the  only  liquor 
licences  by  which  the  sale  of  liquor  in  the  present  case  could 
have  been  authorised.  I  do  not  see  that  there,  is  anything  em- 
barrassing in  coupling  sec  67,  which  says  there  is  to  be  no  sale 
of  liquor  without  a  licence,  with  the  particular  danses  of  the 
section  which  contains  the  definitions  of  the  licences  which  are 
known  to  have  been  in  questi<m,  and  the  possession  of  which 
alone  could  have  justified  the  sale  of  liquor  in  the  present  case. 

[On  the  merits  his  lordship  reviewed  the  evidence  and  con- 
curred that  the  conviction  should  be  aflBrmed.] 

Appeal  therefore  dismissed  and  conviction  affirmed. 

Appellant's  Attorneys :  Berrcmge  dk  Budler. 
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CARUTH  V.  ENSLIN. 

1904.    September  26.    Innes,  C  J.,  and  Smith  and  Cublewis,  J.  J. 

Magisiraie's  eauri, — Proviiianal  Bmienee. — Pramisiory  note, — Pretent^ 
ment, — Evidence. — Notarial  eeriificatee. 

The  procedure  q{  provisional  sentence  is  not  available  in  courts  of 

resident  magistrates  under  the  rules  at  present  regulating  the 

practice  of  such  courts. 
Where  a  promissory  note,  which  in  the  body  of  it  is  made  payable  at  a 

particular  place,  is  sued  on  in  a  court  of  a  resident  magistrate^ 
.  presentment  for  payment  at  the  place  mentioned  must  be  proved 

in  order  to  render  the  maker  liable. 
Quaerey  whether  a  notarial  certificate  of  presentment  is  sufficient  proof 

of  such  presentment 

Appeal  from  the  Assistant  Resident  Magistrate  of  Potchef  • 
stroom. 

.    The  appellant  sued  the  respondent  for  the  sum  of  £10  upon 
the  following  promissory  note : — 

90ih  July,  1904. 
On  the  10th  August^  1904,  I  promise  to  pay  A.  Caruth  or  order 
the  sum  of  £10  stg.  for  value  received,  j^yable  at  the  National  Bank, 
Potchefstroom. 

W.  H.  Enslin. 

The  summons  was  in  the  form  usually  employed  in  applica- 
tions for  provisional  sentence  in  the  Supreme  Court 

At  the  hearing  before  the  magistrate  the  defendant  was  in 
default  The  plaintiff  tendered  a  notarial  certificate  of  present- 
ment as  proof  oiE  presentation  and  non-payment  The  magis- 
trate refused  to  accept  this,  and  required  that  presentation  should 
be  proved  by  oral  evidence.  The  plaintiff  refused  to  call  oral 
evidence,  contending  that  the  notarial  certificate  was  by  practice 
the  only  evidence  admissible.  The  magistrate  thereupon  granted 
absolution  from  the  instance  on  the  grounds  that  the  procedure 
of  narnftiaeefmefnt  did  not  exist  in  the  magistrate's  court,  that 
presentation  must  be  proved  by  evidence,  and  that  a  notarial 

T.P.    04—27 
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certificate  wok*  not'  admissible  evidence.     Against  this  dedmon 
the  plaintiff  appealed. 

In  the  course  of  exhaustive  reasons  for  his  judgmoit  tlie 
magistrate  stated  that  the  case  was  a  test  one  and  impmianL 
The  plaintiff's  contention  was  in  accordance  with  the  gmenl 
practice  before  the  passing  of  the  Magistrate's  Court  Prodam*- 
tion.  The  magistrate  was,  however,  of  opinion  that  his  eomt 
had  only  the  jurisdiction,  and  was  governed  solely  by  the  pro- 
cedure, laid  down  in  the  statutes  creating  or  affecting  it,  or  in  the 
rules  in  force  thereunder.  As  these  statutes  or  rules  made  no 
provision  for  vamptisHemefit  or  provisional  sentence  in  the  ordi- 
nary sense,  this  procedure  was  not  applicable.  The  only  provi- 
sional judgment  contemplated  by  the  Magistrate's  Court  Bnlea 
was  in  cases  where  the  defendant  was  in  default ;  but  this  applied 
e(|ually  to  judgments  in  liquid  or  illiquid  cases,  and  depended 
upon  a  fact  subsequent  to  summons,  i.e,  whether  the  defendant 
appeared  or  not.  That  being  so,  the  case  had  to  be  dealt  with  in 
the  same  manner  as  any  other  case,  and  under  Rule  No.  27  (»al 
evidence  had  to  be  given  of  all  the  facts  necessary  to  be  estab- 
lished. There  was  nothing  either  in  the  Bills  of  Exchange  Pro- 
clamation or  in  the  Law  of  Evidence  Proclamation  to  warrant  the 
accepting  of  a  notarial  certificate  in  lieu  of  oral  evidence. 

SmtUs,  for  the  appellant:  I  am  not  prepared  to. contend  that 
the  procedure  of  provisional  sentence  applies  in  the  magistrate's 
court.  The  promissory  note,  however,  was  merely  evidence  of  the 
debt,  and  no  presentation  was  necessary.  If  it  was  necessary  the 
notarial  certificate  was  sufficient  evidence.  In  England,  it  is  true, 
such  would  not  be  the  case  (see  Chesmer  v.  Noyes,  4  Camp.  129), 
but  under  our  law  such  a  certificate  is  evidence  by  universal 
custom. 

No  appearance  for  respondent. 

Innes,  C.J. :  The  appellant  sued  the  respondent  in  the  magis- 
trate's court  for  provisional  sentence  on  a  promissory  note.  No 
evidence  was  led ;  a  notarial  certificate  of  the  presentation  was 
tendered,  but  was  not  accepted ;  the  magistrate  granted  absolution, 
and  against  that  judgment  the  present  appeal  is  brought 

The  first  and  the  main  question  in  this  case  is  whether  a 
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resident  magistrate's  court  has  power  to  grant  provisional  sen- 
tence upon  promissory  notes.  Now  the  procedure  of  provisional 
sentence  was  a  procedure  known  and  elaborated  by  the  Roman- 
Dntch  .courts,  and  it  has  been  adopted  in  all  South  African 
courts  of  superior  jurisdiction.  Not  only  so,  but  as  far  as  this 
Court  is  concerned  the  {Hrocess  is  distinctly  recognised  by  Procla- 
mation No.  14  of  1902,  sec  20.  There  is  no  corresponding  recog- 
nition of  that  procedure  in  Proclamation  No.  21  of  1902,  which 
regulates  the  proceedings  of  courts  of  resident  magistrate.  On 
the  contrary,  there  are  provisions  in  that  Proclamation  or  the 
roles  under  it  which  appear  inconsistent  with  the  right  of  courts 
of  resident  magistrate  to  grant  provisional  sentence.  I  need  not 
refer  in  detail  to  those  provisions,  because  Mr.  SwajUs  has  candidly 
stated  that  he  does  not  support  the  proposition  that  the  court  of 
the  resident  magistrate  is  enabled  to  grant  provisional  sentence 
under  the  rules  as  they  now  stand.  It  is  not  necessary,  therefore^ 
to  discuss  the  question  further.  But  the  Court  is  indebted  to  the 
magistiute  for  the  very  dear  and  able  manner  in  which  he  has 
stated  his  reasons  in  this  case — ^reasons  the  cogency  of  which  is 
apparently  recognised  by  counsel  for  the  appellant. 

In  this  case  the  remedy  of  provisional  sentence  was  the  only 
relief  asked  for,  and  inasmuch  as  that  relief  could  not  be  granted, 
I  think  the  magistrate  was  right  in  his  decision. 

Two  other  questions  have  been  argued.  The  first  is.  Was 
presentation  necessary  at  all  ?  In  my  bpinion  it  was  necessary 
under  sec  86  of  the  Bills  of  Exchange  Proclamation.  The  pro- 
visions of  that  section  embody  what  is  the  well-established  law 
and  practice  in  South  African  courts.  Here  was  a  note  made 
payable  at  a  place  which  was  inserted  in  the  body  of  the  note 
and  which  was  not  the  place  of  business  of  the  payee,  and  pre- 
sentation was  necessary  in  order  to  render  the  maker  liable. 

The  other  point  is  whether,  supposing  the  form  of  summons 
in  this  case  had  been  diflTerent,  and  had  asked  for  judgment  abso- 
lute, it  would  have  been  competent  to  tender  a  notarial  certificate 
as  evidence  of  presentation  without  calling  any  witnesses  to  sup- 
port it  I  have  no  doubt  there  is  abundant  Roman-Dutch 
authority  on  that  point,  but  seeing  that  none  has  been  quoted 
to  the  Court,  and  seeing  that  the  case  may  be  decided  on  other 
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grounds,  I  think  it  would  be  unwise  for  U8  to  expreas  an  opiiiion 
on  it.  The  question  appears  to  have  been  oonsidered  by  the 
Chief  Justice  at  the  Cape  in  the  case  of  SteUenboadi  Bank 
V.  Mader  (Bueh.  1878,  p.  45),  and  his  remarks  will  be  valuable  in 
case  the  point  comes  up  for  decision  hereafter.  At  present  I  pre* 
fcr  to  express  no  opinion  upon  it  The  appeal  must  be  dismisBed 
with  costs. 

Smith  and  Curlewis,  J.J.,  concurred. 

Appellant  8  Attorneys :  ThidcM  iC  Mortintver. 
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1004.    September  28,  29.     Wessels,  J. 

Practice, — Pleading, — Irrdevani  matter, — StrikiiUf  out. — Exception. — 
liufe  No,  35. 

Wlieit^  iii-elevant  facta  are  introduced  into  a  plea^  the  proper  couTBe  is 
Ui  apply  under  Rule  of  Court  Na  35  to  strike  out  the  irrelevuit 
matti^r,  even  if  that  should  involve  the  destruction  of  the  whole 
plea.  Where,  however,  the  plaintiff  admits  the  facts  set  out  in 
tlio  ])iea,  but  challenges  the  conclusion  of  the  defendant^  the  plesk 
niUKt  be  attacked  by  way  of  exception.  Ferreira  Dtep^  lAdL^  v. 
Olccr  ([1903]  T.S.  86)  explained. 

Tlie  plaintiff  sued  for  the  pui*chase-price  of  certain  wheat  The  defend- 
ant couiptmy  admitteil  the  sale,  price  and  delivery^  but  denied  iUi 
liability.  The  plea  then  went  on  to  state  that  it  was  the  duty  of 
the  plaintiff  to  deliver  good  sound  wheat  fit  for  human  food  ;  that 
he  liad  failetl  in  this  duty,  and  that  the  wheat  had  been  rejected 
hy  the  party  to  whom  the  defendant  in  its  turn  had  sold  the  same. 
JleM^  that  wlien  wheat  is  sold  there  is  no  implied  condition  that  it 
is  lit  for  human  fcKxl,  and  that  therefore,  in  the  absence  of  any 
allegiition  (»f  this  lifting  a  condition  of  the  contract  or  ol  there 
being  h  notice  to  the  plaintiff  of  the  purposes  for  which  the  wheat 
was  bought,  the  allegations  as  to  plaintiffs  duty  and  tlie  unfitness 
\ji  tlie  wheat  must  be  struck  out  as  irrelevant. 
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Application  to  strike  out  certain  paragraphs  of  the  defend- 
ant's plea  as  being  irrelevant,  evasive,  superfluous  and  bad  in 
law. 

The  facts  appear  sufficiently  from  the  judgment 

Oregorowaki,  for  the  respondent,  raised  a  preliminary  objeQ- 
tion:  The  objections  raised  by  the  applicant  go  to  the  root  of 
the  whole  plea..  If  thooe  paragraphs  are  struck  out  there  will  be 
no  plea  left  The  applicant  should  therefore  have  proceeded  by 
way  of  exception ;  see  Ccrand  v.  Gordon  Estate  Q.  M.  Co.,  Ltd. 
([1902]  T.S.  112);  Ferrevm  Deep,  Ltd.,  v.  Olver  ([1903]  T.S.  86). 

Dichan,  for  the  applicant :  The  plaintiff  does  not  admit  the 
facts  set  out  in  the  plea;  he  simply  objects  to  them  as  being 
irrelevant  It  is  therefore  not  a.  matter  for  exception;  see 
Adamcmta  D.  M.  Co.  v.  amythe  (1  H.C.G.  116).  The  facts 
pleaded  are  clearly  irrelevant;  there  is  no  common  law  duty 
to  deliver  wheat  fit  for  human  food. 

QregoToweki,  oantink. 

Cur.  adv.  wU. 

Poetea  (September  29)  :— 

Wessels,  J. :  In  this  matter  the  plaintiff  sues  the  defendant 
on  a  contract  of  sale  of  1000  bags  of  wheat  for  the  purchase- 
price.  The  contract  was  entered  into  during  the  war,  and  the 
vrheat  delivered  to  the  defendant  before  the  fall  of  Pretoria. 
The  defendant  pleads  to  the  plaintiff's  declaration,  and  admits 
the  contract  of  sale,  the  stipulated  price  and  the  delivery  of  631  j 
bags  of  the  wheat  He  also  admits  that  he  told  the  plaintiff 
to  discontinue  delivery  until  further  orders.  Having  admitted 
these  allegations,  the  defendant  denies  that  he  is  indebted  to 
the  plamtiff  for  the  amount  claimed,  or  indeed  for  any  amoUnt 
The  defendant  does  not  say  why  he  is  not  indebted  to  the  plain- 
tiff, but  proceeds  in  paragraph  4  of  the  defence  to  say  that  it  was 
the  duty  of  the  plaintiff  to  deliver  good  sound  wheat  fit  for 
human  food,  for  the  purpose  of  being  manufactured  into  flour,  so 
that  the  flour  might  be  sold  to  the  Commissariat  Department  of 
the  South  African  Republic  for  the  use  of  burghers  as  food  on 
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oommandp;  that  the  plaintiff  failed  in  this  duty;  that  the  wheat 
was  not  lit  for  food  or  for  the  use  of  the  borghers,  and  that 
therefore  the  defendant  cannot  be  called  upon  to  pay. 

The  defendant  goes  on  to  say  that  he  notified  the  plaintiff 
that  he  held  the  wheat  at  the  risk  and  disposal  of  the  plaintiff, 
but  whilst  he  was  so  holding  it  Pretoria  fell,  the  citizens  looted 
the  wheat,  and  the  British  commandeered  what  was  over. 

The  plaintiff,  instead  of  answering  this  plea,  comes  to  the 
Court  and  requests  that  all  that  part  of  the  defendant's  plea 
which  relates  to  the  duty  of  the  plaintiff  to  sup|)ly  wheat  fit  for 
human  food,  and  which  could  be  made  into  flour  for  the  use  of 
the  burghers,  should  be  struck  out  together  with  the  paragraphs 
which  relate  to  the  looting  and  commandeering  of  the  wheat. 

Mr.  Or^oromaki  raised  a  preliminary  objection  to  the  effect 
that  if  those  paragraphs  be  erased  the  objection  strikes  at  the 
root  of  the  whole  plea,  and  should  therefore  be  raised  by  way  of 
exception,  and  not  by  way  of  application  under  Rule  No.  35  to 
strike  out  irrelevant  matter.  He  bases  his  argument  on  a  decision 
of  the  full  Court  in  Ferreira  Deep,  Ltd.,  v.  Olver  ([1903]  T  S.  86) 
where  the  Chief  Justice  lays  down  the  pi-actice  in  the  following 
words :  "  If  a  plaintiff  wishes  to  object  to  the  whole  of  a  defend- 
ant's plea  as  being  an  insufficient  answer  to  his  claim,  his  proper 
course  is  to  except  to  that  plea." 

This  Mr.  Qregoroweld  interprets  to  mean  that  if  so  much  of 
a  plea  is  struck  out  as  irrelevant  that  nothing  remains,  then  it  is 
practically  an  objection  to  the  whole  of  the  plea,  and  therefore 
the  proper  procedure  is  by  way  of  exception.  Now  I  do  not 
understand  the  words  of  the  Chief  Justice  to  mean  that  where 
a  plea  contains  such  a  mass  of  irrelevant  matter  that  when  this 
IB  struck  out  there  is  no  plea,  the  plaintiff  may  not  have  the 
irrelevant  matter  struck  out  by  application,  but  must  take  an 
exception'  to  the  plea.  As  I  pointed  out  in  the  argument,  such  a 
meaning  would  be  most  inconvenient  and  wholly  illogical.  It 
would  resolve  itself  into  this :  the  more  the  irrelevancy  the  less 
the  irrelevant  matter  may  be  struck  out.  What  I  do  understand 
the  Chief  Justice  to  mean  is  that  where  a  plea  is  so  drawn  that 
the  plaintiff  can  say, ''  I  admit  all  your  facts,  but  even  if  I  do  the 
facts  that  you  set  out  do  not  constitute  an  answer  in  law  to  luy 
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claim/'  there  the  plaintiff  must  except  to  the  whole  plea,  and  not 
ask  to  have  the  plea  struck  out  as  containing  irrelevant  matter. 
In  other  words,  the  plaintiff  may  admit  the  defendant's  facts,  but 
challenge  the  conclusion.  In  such  a  case  the  plea  must  be  con- 
sidered as  a  whole,  and  must  be  attacked  by  an  exception.  But 
if  facts  are  introduced  which  are  irrelevant  to  the  issue,  then  the 
proper  course  is  to  strike  out  the  irrelevant  matter  even  if  that 
should  involve  the  destruction  of  the  whole  plea.  This  I  under- 
stand the  Chief  Justice  to  mean  in  Ferreira  Deep,  Ltd,,  v.  Olt;er, 
Hence  Mr;  Dickson  is  quite  correct  in  his  method  of  procedure. 

When  we  consider  the  claim  and  defence  it  is  manifest  that 
the  first  three  paragraphs  complained  of  are  wholly  irrelevant. 
If  wheat  is  sold  there  is  no  implied  condition  that  it  is  fit  for 
human  food.  It  may  be  sold  for  sowing,  and  may  be  dipped  in 
chemicals  to  prevent  rust  or  decay,  and  such  chemicals  may  ren- 
der the  wheat  unfit  for  human  food.  The  allegations  about  the 
use  to  which  the  defendants  wish  to  put  the  wheat  are  wholly 
irrelevant,  unless  there  was  a  condition  precedent  or  perhaps  a 
notice  to  the  plaintiff  of  the  purposes  for  which  the  defendant 
wanted  the  wheat.  No  such  condition  or  notice  is  alleged. 
Paragraplis  4,  5  and  6  must  therefore  be  struck  out. 

The  paragraphs  7,  8  and  9,  which  refer  to  the  reasons  why 
the  defendant  is  not  in  a  position  to  tender  back  the  wheat,  may 
stand,  though  that  part  of  paragraph  9  which  refers  to  the  re- 
pudiation of  the  wheat  by  the  Commissariat  must  also  be  struck 
out  Tlie  respondent  must  pay  the  costs  of  the  application.  As 
leave  was  asked  to  amend  in  case  the  irrelevant  matter  was 
struck  out,  such  leave  will  be  granted. 

Applicant  s  Attorneys  :  TbidaU  cO  Mo7iiv}er ;  Respondent's 
Attorneys :  Steyinann,  Esselen  it  Roos. 
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Ex  PARTE  GERSTNERE. 

1904.    SepterrAer  29.    Wessels,  J. 

Cwraior  bonis, — AbaerU  person, — Appointment  of. 

The  Court  refused  to  appoint  the  applicant  as  cunUor  bonis  of  hia 
brother-in-law,  who  was  absent  from  the  country,  the  applicant 
not  being  creditor  and  having  no  personal  interest  in  the  appoint- 
ment. 

Application  for  an  order  appointing  petitioner  cv/rtUor  bonis 
of  one  Sandwick. 

The  petition  alleged  that  Sandwick  was  absent  on  a  visit  to 
Europe.  He  had  appointed  one  Barr  as  his  general  agent  in  this 
country,  but  the  latter  had  absconded  on  the  8th  September, 
1904,  and  had  been  made  insolvent.  On  the  12th  September  one 
Davis  had  obtained  judgment  against  Sandwick  for  £67,  the 
summons  being  attached  to  the  door  of  Sandwick's  place  of 
business,  and  thereafter  the  said  Davis  took  out  a  writ  and  had 
his  debtor's  goods  attached,  and  the  messenger  of  the  magistrate's 
court  had  been  instructed  to  proceed  with  the  sale.  As  Barr  had 
absconded,  the  petitioner,  who  was  Sandwick's  brother-in-law, 
stated  that  Sandwick's  interests  were  suffering  serious  damage. 
Np  proceedings  could  be  taken  to  set  aside  the  judgment  and 
writ  until  the  applicant  could  communicate  with  Sandwick  and 
obtain  a  power  of  attorney  from  him.  Accordingly  the  appli- 
cant prayed  for  an  order  appointing  him  curator  boni8  of 
Sandwick  with  power  to  take  charge  of  his  interests  and  afEfiuis. 

WiUiainaon,  for  the  applicant:  I  can  find  no  authority  in 
the  text-books,  but  the  case  of  In  re  Ebden  (1  R  161)  is  a  pre- 
cedent for  this  application. 

Wesseus,  J. :  In  my  opinion  the  C!ourt  has  no  power  to  grant 
this  application.  It  appears  that  Sandwick  is  out  of  the  country, 
and  that  one  Davis  has  obtained  judgment  against  him  and  has 
taken  out  a  writ  of  execution  for  Ihe  debt    The  agent  whom 
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Sandwick  left  here  is  akio  out  of  the  Transvaal.  Tlie  applicant, 
though  he  is  Sandwick's  brother-in-law,  is  not  a  creditor  of  his, 
and  has  hb  special  interest  in  making  this  application ;  and  there- 
fore I  cannQt  see  on  what  principle  the  Court  has  the  power  to 
interfere  antt*  appoint  him  as  curator  bonie.  The  applicant  comes 
to  the  Court  «3  a  negotiortim  gestor,  and  the  proper  course  for 
him  to  pursue,,  if  he  wishes  to  protect  his  brother-in-law's  in- 
terests, is  to  continue  to  act  in  that  capacity;  and  if  he  acted 
in  a  bond  fide  manner  as  a  Tiegotiorum  geator  he  would  be  suffi- 
ciently protected.  Applicant's  counsel  has  relied  on  the  order 
granted  in  In  re  Ebden;  but  that  case  is  a  very  different  one  from 
the  present  application.  There  the  agent  of  an  absent  person  had 
become  insane,  and  the  principal's  creditors  asked  the  Supreme 
Court  of  the  Cape  Colony  to  appoint  curators  bonis  to  the  insane 
agent.  An  order  was  granted  appointing  curators  bonis  to  the 
agent  qv4i  agent,  that  is,  with  a  view  to  the  principal's  business 
which  the  agent  had  been  appointed  to  manage.  The  application 
was  supported  by  the  principal's  creditors,  who  had  an  interest 
in  asking  that  curators  should  act  for  the  mentally  unfit  agent. 
Even  in  that  case  the  Supreme  Court  thought  the  application 
unusual,  and  no  special  authority  was  relied  on.  The  principle 
underlying  In  re  Ebden  does,  therefore,  not  apply  to  this  case. 
The  applicant  cannot  treat  this  as  a  derelict  estate,  for  an  estate 
does  not  become  derelict  merely  because  the  owner  is  temporarily 
absent  and  has  no  agent  here  to  represent  him.  Under  these 
circumstances  the  application  must  be  refused. 

Applicant's  Attorney :  M,  Lichte7i stein. 


794  REX  V.  OOLDFLAM. 


REX'  V.  GOLDFLAM. 

1904.    October  3.    Iknes,  C.J.,  and  Smitu  and  Mason,  J  J. 

CrimifuU  procedure. — Gold  laws. — lUegid  gold  buying. — Law  No.  15 
of  1898,  06C.  142. 

The  aocoised  waa  charged  with  contravening  sec.  142  of  Law  Na  15  of 
1898  by  purchaaing  uuwrought  gold  without  a  licence.  The  evi- 
dence dbowed  that  he  had  agreed  to  buy  it  for  a  fixed  price  from 
a  trap,  who  had  agreed  to  sell  it  for  that  price.  Held^  that  the 
accused  was  guilty  of  "dealing"  in  unwrought  gold  within  the 
meaning  of  the  said  section;  and  that  to  constitute  such  "deal- 
ing "  delivery  of  the  gold  was  not  necessary. 

Argument  on  question  of  law  reserved  under  sec.  270  of 
Oi-dinance  No.  1  of  1903. 

The  accused  was  charged  at  Witwatersrand  Criminal  Sessions 
with  contravening  sec.  142  of  Law  No.  15  of  1898  in  that  he  had 
wrongfully  and  unlawfully  purchased  from  Lewis  Russell  Johnson, 
a  constable,  a  quantity  of  unwrought  gold  without  having  a 
special  licence  for  the  purpose.  The  evidence  for  the  prosecu- 
tion showed  that  the  accused  had  agreed  to  purchase  the  gold 
from  Johnson,  who  had  agreed  to  sell  it,  and  that  the  price  had 
been  fixed.  One  of  the  detectives  also  stated  that  immediately 
after  the  sale  was  concluded  Johnson  placed  the  gold  on  a  table 
in  the  room  where  the  transaction  took  place.  The  question 
reserved  was  stated  as  follows : — 

The  presiding  judge  (Solomon,  J.)  charged  the  juiy  that  if 
they  believed  the  evidence  of  the  detectives  as  to  wiiat  passed 
between  the  prisoner  and  Johnson  in  the  dining-room  on  the 
night  in  question,  it  would  be  their  duty  to  convict  the  prisoner 
of  buying  unwrought  gold,  and  therefore  of  contravening  sec. 
142  of  Law  No.  15  of  1898.  In  response  to  a  question  by  the 
foreman  of  the  jury  as  to  whether  they  were  entitled  to  consider 
whether  the  transaction  was  concluded  or  not,  the  judge  directed 
them  that  if  they  believed  the  evidence  of  the  detectives  Uien 
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the  prisoner  had  dealt  in  unwrooght  gold,  and  they  should 
convict  him. 

Mr.  StaUard  objected  to  this  direction  on.  the  ground  that 
the  learned  judge  ought  to  have  directed  the  jury  that  a  con- 
cluded contract  of  purchase  and  sale  in  which  there  had  been  no 
delivery  of  the  goods,  and  where  the  money  had  not  passed,  did 
not  constitute  a  dealing  in  unwrought  gold  within  the  meaning 
of  sec.  142 ;  and  that  even  if  the  evidence  of  the  detectives  be 
accepted,  it  was  still  a  question  of  fact  and  not  of  law  whether 
the  transaction  was  completed  or  not. 

The  question  for  the  consideration  of  the  court  of  appeal  is 
whether  this  direction  was  in  accordance  with  law. 

StaUard,  for  the  accused :  The  evidence  shows  an  agreement 
with  the  trap  in  regard  to  the  gold  and  the  price.  But  there 
was  no  concluded  sale.  As  to  what  is  a  sale,  see  van  Leeuwen's 
Commentariea,  vol  2,  p.  130.  Here  the  constable  never  intended 
to  sell,  and  there  was  no  consent  on  the  part  of  the  owner  of  the 
gold.  There  was  only  an  agreement  to  buy;  that  is  a  con- 
spiracy, which  is  no  crime.  Buying  must  be  taken  in  its  ordi- 
nary sense.  The  transaction  was  not  complete  without  delivery 
of  the  gold.  As  to  the  meaning  of  sale,  see  Peacock  v.  Freeman 
(4  L.T.R  541).  The  learned  judge  should  have  left  it  to  the 
jury  whether  on  the  facts  there  was  a  sale  or  not 

Matthevm,  for  the  Crown. 

IKNES,  C.J. :  This  is  a  very  clear  case,  and  it  is  unnecessary  to 
hear  Mr.  Matthev^a.  The  accused  was  charged  with  contravening 
sec  142  of  the  Qold  Law  in  that,  being  an  unlicensed  person,  he 
purchased  certain  raw  or  unwrought  gold.  The  word  ''purchase" 
does  not  occur  in  sec  142  at  alL  The  section  refers  to  a  dealing 
in  unwrought  precious  metal ;  it  lay  upon  the  Crown  therefore 
to  show  that  what  took  place  constituted  a  dealing  in  precious 
metals  within  the  meaning  of  the  section.  In  order  to  ascertain 
what  the  legislature  meant  by  the  word  "  deal "  in  sec  142,  we 
must  look  at  sec  141,  because  the  first-named  section  refers  back 
to  it.  Sec  141  prohibits,  in  the  first  place,  the  carrying  on  of  any 
trade  whatsoever  in  unworked  precious  metals  without  a  licence. 
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Then  the  second  paragraph  says :  ''  No  one  may  bay  any  on- 
wrought  gold  unless  he  convinces  himself  that  the  seller  is 
entitled  to  sell,  for  which  purpose  the  latter  shall  deliver  to  the 
purchaser  a  certificate  issued  by  the  mining  commissioner  of  the 
goldfields  or  the  landdrost  of  the  district."  Any  person  who  bays 
under  circumstances  thus  prohibited  contravenes  sec  142 ;  and 
the  only  question  is  what  were  the  circumstances  under  which 
the  appellant  bought  the  unwrought  gold  in  the  present  casa 
It  is  admitted  he  was  not  a  licensed  person;  and  it  is  admitted 
that  the  person  who  sold  him  the  gold  was  not  a  person  armed 
vrith  the  certificate  required  by  sec.  141.  Then  as  to  the  mean- 
ing of  the  word  **  buy."  So  soon  as  the  buyer  agrees  to  purchase 
for  a  fixed  price,  and  the  seller  agrees  to  deliver  for  that  price, 
the  contract  is  complete.  One  must  not  confuse  the  performance 
of  the  contract  with  the  initiation  of  it.  Then  was  there  a  pur- 
chase and  sale  in  this  instance  ?  The  detectives  testified  as  to 
what  took  place,  and  the  learned  judge  directed  the  jury  that  it 
they  believed  the  detectives,  there  had  been  a  sale  within  the 
meaning  of  the  section.  Mr.  StaUard  contended  there  could  not 
be  a  sale  without  delivery,  and  that  really  was  the  whole  point 
of  the  argument.  The  learned  judge  held,  I  think  perfectly 
correctly,  that  the  law  does  not  say  anything  about- delivery ;  it 
confines  its  provisions  to  "  dealing  with  "  and  "  purchase."  The 
detectives  proved,  and  Mr.  StaUard  does  riot  controvert  the  point, 
that  there  was  an  agreement  to  buy ;  and  that  if  the  transaction 
had  not  been  forbidden  by  sec.  141  it  would  have  been  an  agree- 
ment upon  which  an  action  could  have  been  brought.  If  that  be 
so,  it  appears  to  me  that  there  was  a  purchase  within  the  mean- 
ing of  the  section.  In  my  opinion  the  learned  judge  was  quite 
right  in  holding  that  the  question  of  delivery  did  hot  aflTeet  the 
matter  at  all.  The  jury  believed  the  detectives,  and  found  the 
prisoner  guilty,  and  in  my  opinion  the  conviction  should  be 
confirmed* 

Smith  and  Mason,  J.J.,  concurred. 
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\VOLFAARD«  EXECUTOR  v,  WATERVAL 
ESTATES  AND  GOLD  MINES,  LTD. 

1904.    October  3.    Iknes,  C.J.,  and  Smith  and  Mason,  J.J. 

€?nid  Law. — Claim  licences. — Person  on  commando, — Bxemption, — 
Noiice  to  mining  commissioner. — Death  on  commando, — Law  No. 
15  of  1898,  sec.  86. 

A.  claimholder  proceeded  on  connniando  in  October,  1899,  without  giving 
notice  of  the  fact  to  the  local  mining  coromisaioner.  He  was  killed 
in  action  in  January,  1900.  On  behalf  of  his  estate  exemption 
from  the  payment  of  licence-moneys  for  the  whole  war  period  was 
claimed  under  sec.  86  of  the  Qold  Law  (No.  15  of  1898).  Held, 
that  the  omission  to  give  notice  to  the  mining  commissioner  did  not 
take  away  the  protection  granted  by  sec  86  on  the  ground  (per 
Innss,  C.J.)  that  the  proviso  as  to  notice  in  tliat  section  was 
directory,  and  not  imperative ;  {per  Smith  and  Mason,  J.J.)  that 
the  proviso  only  referred  to  a  call  for  the  preservation  of  peace  and 
order,  and  not  to  a  summons  for  commando  service. 
HfHd^  further,  that  the  estate  was  entitled  to  exemption  for  the  period 
from  October,  1899,  to  thirty  days  after  the  date  of  the  claim- 
holder's  death,  and  no  longer. 

Appeal  from  the  Aasistant  Resident  Magistrate  of  Erugers- 
dorp. 

The  respondent  sued  the  appellant  for  £51, 198.  2d.,  being  the 
owner's  share  of  licence-moneys  for  the  period  11th  October, 
1899,  to  31st  May,  1902,  on  certain  thirteen  gold  prospecting 
claims  registered  in  the  name  of  the  late  O.  J.  Wolfaard.  The 
defence  was  that  Wolfaard  was  a  burgher  of  the  late  Republic ; 
that  in  the  beginning  of  October,  1899,  he  had  been  duly  com- 
mandeered ;  that  he  had  remained  on  active  service  till  the  24th 
Januaty,  1900,  when  he  was  killed  in  action ;  that  .his  estate 
could  not  be  administered  till  after  the  conclusion  of  the  war, 
and  that  therefore  it  was  exempted  from  the  payment  of  licences 
in  terms  of  sec<  d6  of  the  Gold  Law.  It  was  admitted  that- 
Wolfaard  had  given  no  notice  of  the  fact  of  his  having  been  com- 
mandeered to  the  Mining  Commissioner  of  Erpgersdorp.     The 
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magistrate  held  that  such  notice  was  essential  under  the  section 
mentioned,  and  therefore  found  for  the  plaintiff.  The  defendant 
appealed. 

de  Wet,  for  the  appellant :  The  provisions  of  sec  86  were  first 
introduced  by  sec.  22  of  Law  No.  9  of  1888,  and  were  adopted  in 
the  same  words  in  each  successive  Gold  Law.  The  proviso  as  to 
notice  should  be  strictly  interpreted,  and  should  not  be  extended 
to  any  cases  not  clearly  falling  within  the  words  and  spirit 
thereof ;  see  Wilberforce,  StattUe  Law,  p.  246,  and  per  Stoby,  J., 
in  United  States  v.  Dickson  (40  U.S.S.C.  at  p.  163).  The  Com- 
mando Law  (No.  20  of  1898)  draws  a  distinction  between  a 
commando  and  a  call  for  the  preservation  of  peace  and  order; 
see  sees.  4  and  2i.  The  proviso  only  applies  to  a  call  for  the 
preservation  of  order,  which  in  its  nature  is  of  a  merely  local 
importance,  and  can  therefore  not  be  presumed  to  be  known 
to  the  mining  commissioner. .  Even  if  the  proviso  is  of  general 
application  it  is  merely  directory,  and  not  imperative.  It  was 
only  inserted  for  the  protection  of  the  Qovemment,  so  that  it 
could  n6t  be  held  liable  if  the  claims  of  the  absent  burgher 
were  declared  forfeited.  If  Wolfaard  was  protected,  then  his 
estate  is  in  the  same  position ;  it  clearly  was  the  intention  of  the 
legislature  that  this  protection  should  be  for  the  whole  period  the 
commando  lasted. 

Esselen,  for  the  respondent :  The  privilege  to  persons  on  com- 
mando must  be  strictly  construed,  inasmuch  as  it  takes  away 
from  the  rights  of  private  persons,  viz.,  the  owners  of  the  pro- 
claimed ground.  The  word  "  call "  is  consistently  used  in  Law 
No.  20  of  1898  also  with  reference  to  a  commando ;  see  sees.  18 
and  27 ;  and  there  is  no  ground  for  holding  that  the  legislature 
intended  to  restrict  its  meaning  in  the  proviso.  The  words  of 
the  proviso  are  imperative ;  they  were  intended  for  the  protection 
of  the  burgher  as  well  as  of  the  Qovemment ;  the  mining  com- 
missioner could  not  be  presumed  to  know  that  a  claimholder 
living  in  a  distant  district  was  a^ray  ou  commando.  In  any  case 
the  appellant  would  only  be  entitled  to  exemption  to  the  date  of 
Wolfaard's  death  and  perhaps  thirty  days  thereafter. 

de  Wet,  in  reply. 
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Innes,  C.J. :  The  respondent  company,  under  the  proviflionfl 
of  Ordinance  No.  11  of  1902,  sued  for  tlie  owner's  share  of 
licence-moneys  during  the  war  period  in  respect  of  ci^rtain  claims 
on  the  farm  Waterval.  It  is  common  cause  that  the  money 
would  be  due  under  the  Ordinance  if  the  estate  were  held  not  to 
be  protected  by  sec.  86  of  the  Qold  I^aw. 

The  facts  are  these :  Wolfaard  went  on  commando  at  the 
commencement  of  hostilities  without  notifying  the  fact  to  the 
local  mining  commissioner,  and  was  killed  in  action  on  the  24th 
January,  1900.  His  estate  was  not  administered  until  after  the 
conclusion  of  the  war.  Sec.  86,  upon  the  construction  of  which 
this  case  depends,  reads  as  follows :  '*  Any  person  who  is  on  com- 
mando, or  has  personally  responded  to  a  call  for  the  preservation 
of  order  and  peace,  shall  ipso  facto  have  protection  for  his  claim 
or  claims  during  the  time  that  he  is  on  commando  or  said  special 
service,,  and  in  the  case  of  commando  also  for  thirty  days  after 
his  release  from  such  commando,  without  its  being  necessary  that 
such  protection  be  specially  granted,  provided  he  gives  notice  of 
such  call  to  the  mining  commissioner  concerned.*'  Now,  where 
limiting  words  are  put  into  the  form  of  a  proviso  (whether  the 
English  word  "  provided "  is  used  or  the  Dutch  word  •'  mits "), 
then  as  a  general  rule  the  legislature  must  be  taken  to  have 
intended  to  impose  a  condition  which  must  be  obeyed.  But  I 
think  that  rule  is  subject  to  exceptions.  After  all,  wlien  we  are 
deciding  whether  words  of  this  kind  are  directory  or  imperative, 
we  must  look  at  the  scope  of  the  whole  section,  and  endeavour 
to  gather  from  that  the  intention  of  the  legislature.  Reading 
this  section  carefully,  it  appears  to  me  that  the  first  portions  of 
it  are  so  strong  that  it  could  not  have  been  the  intention  of  the 
legislature  that  the  succeeding  words  of  the  proviso  should  be 
imperative.  He  who  serves  his  country,  either  by  going  on  com- 
mando or  by  acting  as  special  constable  for  the  preservation  of 
law  and  order,  is  ipaofa-cto  to  have  protection  from  the  payment 
of  licence-money. 

In  a  recent  case  it- was  held  that  the  protection  thus  granted 
was  not  a  mere  moratorium,  but  absolutely  discharged  the  claim- 
holder  from  any  liability  to  pay  licence-money.  The  intention 
of  the  le^slature,  therefore,  was  that  when  a  miftn  was  called  out 


800    WOLFAARiyS  EXOB.  v.  WATERVAL  ESTATES,  LTD. 

on  public  duty  of  this  kind  he  would  ipao  facto  be  exempt  from 
the  payment  of  licence-money.  I  do  not  think  it  could  be  con- 
tended that  a  man  on  commando,  who  forgot  to  give  notice  to 
the  mining  commissioner  for  three  months,  would  be  liable  for 
the  licei^ces  for  that  period,  and  that  his  exemption  would  date 
from  the  time  when  he  gave  the  notice.  In  my  opinion  the 
words  must  be  construed  in  favour  of  the  burgher  on  commando ; 
and  the  intention  of  the  legislature  was  that  the  words  of  the 
proviso  sliould  be  directory,  and  not  imperative.  They  appear  to 
me  to  have  been  inserted  from  an  administrative  point  of  view, 
for  the  protection  both  of  the  Government  and  of  the  burgher,  to 
prevent  disputes  and  confusion.  I  do  not  think  it  was  the  inten- 
tion that  no  burgher  should  be  exempt  from  the  payment  of 
licence-money  who,  being  in  the  field,  had  forgotten  to  give 
notice  to  the  mining  commissioner  before  he  left  I  think  that 
the  magistrate  wa6  wrong ;  and  that,  although  Wolfaard  had 
not  given  notice,,  he  was  entitled  to  some  relief  under  this 
section. 

I  was  not  much  impressed  by  the  argument  of  the  incon- 
venience which  would  result  if  the  proviso  were  held  to  be 
directory,  because  after  all,  whether  in  time  of  war  or  in  times 
of  disturbance,  the  mining  commissioner  and  most  of  the  claim- 
holders  living  in  the  neighbourhood  of  the  claims  would  know 
what  had  occurred,  and  would  be  able  to  find  out  who  had  gone 
away.  But  even  if  that  argument  did  impress  me,  I  should  not 
allow  it  to  weigh  against  what  I  consider  to  be  the  true  meaning 
of  the  legislature. 

I  also  incline  to  the  view  that  the  grammatical  construction 
of  the  words  of  the  proviso  makes  in  favour  of  the  present 
appellant.  Because  the  words  "  such  call "  refer,  I  think,  to  a 
call  for  the  preservation  of  peace  and  order,  not  for  service  on 
commando.  But  I  prefer  to  say  no  more  about  that,  because  I 
come  tO;  the  conclusion  that  the  estate  is  entitled  to  some  protec- 
tion, on  the  other  consideration  which  I  have  endeavoured  to 
point  out. 

Wolfaard  wfiis  therefore  protected  up  to  the  date  of  his  deaths 
and  for  thirty  days  longer.  But  I  look  in  vain  in  this  section 
for  -any  further  protection  given  to  the  estates  of  buirgh^rs  killed 
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in  the  field.  I  think  it  is  most  unfortunate  that  that  is  so ;  but 
I  cannot  read  into  the  words  of  the  section  a  meaning  in  favour 
of  the  estate  which  they  do  not  contain.  How  it  was  that  this 
point  escaped  the  attention  of  the  legislature  I  do  not  know; 
and  I  feel  certain  if  attention  had  been  drawn  to  it  the  defect 
would  have  been  remedied.  But  that  does  not  justify  the  Court 
in  making  the  Law  say  what  it  does  not  say.  When  a  man  is 
killed  on  commando  it  follows  that  he  is  discharged;  he  has 
done  his  duty ;  there  is  nothing  more  for  him  to  do ;  but  the 
section  contains  no  provision  which  would  protect  his  estate 
until  the  termination  of  hostilities.  It  foUows  that  Wolfaard 
only  enjoyed  protection  to  the  date  of  his  death,  and  for  thirty 
days  thereafter.  That  would  take  the  protection  up  to  the  end 
of  February,  1900,  four  and  a  half  months — ^the  licence-moneys 
for  which  period  would  be  SSI,  6a  3d. ;  and  I  am  afraid  that  is 
the  only  relief  we  can  give  to  the  estate  in  this  case.  Deducting 
that  amount  from  £51, 19s.  2d.  leaves  £44, 12s.  lid.,  and  I  think 
the  judgment  must  be  altered,  to  that  amount  with  costs.  The 
appellant  is  entitled  to  the  costs  of  appeal. 

Smith,  J. :  In  this  case  I  have  arrived  at  the  same  conclusion 
as  the  Chief  Justice,  but  on  a  different  ground.  In  the  view 
that  I  take  of  the  proper  construction  to  be  placed  on  this  section 
I  do  not  find  it  necessary  to  decide  whether  the  proviso  is 
directory  or  imperative ;  because  I  think  the  section  intends  to 
draw  a  distinction  between  the  case  of  a  commando  and  the  case 
of  persons  being  called  out  for  the  preservation  of  order  and 
peace.  The  language  of  the  section  is  certainly  somewhat  vague, 
and  for  that  reason  I  think  the  safest  rule  of  construction  to 
adopt  is  to  adhere  to  the  literal  construction,  unless  this  would 
produce  such  inconvenience  and  such  absurdity  as  to  show  that 
it  could  not  be  the  intention  of  the  tegislature. 

Now  the  section  reads :  "  Any  person  who  is  on  commando  or 
who  has  personally  responded  to  a  call  for  the  preservation  of 
order  and  peace  shall  ipm  facto  have  protection  for  his  claim  or 
claims  during  the  time  that  be  is  on  commando  or  said  special 
service,  .  .  .  provided  he  gives  notice 'of  such  call  to  the  mining 
oomniiteioner  concerned.'''   In  my  opinion  "«uch'call''  refers  to 
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the  only  call  tliat  has  been  mentioned  in  the  previous  part  of  the 
section,  that  is,  to  the  call  for  the  preservation  of  order  and  peace. 
That  the  legislature  intended  to  draw  this  distinction  is,  I  think, 
probable  from  the  fact  that  the  Commando  Law,  which  was 
passed  in  the  same  year  as  this  Gold  Law,  draws  a  distinction 
between  the  case  of  a  commando  and  the  call  of  persons  to 
preserve  peace  and  order.  That  Law  is  not  translated,  and 
unfortunately  I  am  unable  myself  to  read  the  Dutch;  but  I 
understand  that  the  summons  of  a  commando  was  issued  prac- 
tically  on  the  order  of  the  President  of  the  Republic,  while  the 
calling  out  of  persons  for  the  preservation  of  peace  and  order  is 
a  proceeding  that  might  have  been  taken  by  the  field-Comet  I 
do  not  pretend  for  a  moment  that  grave  inconvenience  would  not 
result  from  any  construction  that  is  placed  upon  this  section, 
because  what  is  really  required  to  be  known  is  not  whether  a 
commando  has  been  called  out,  or  whether  persons  have  been 
summoned  to  preserve  peace  and  order,  but  whether  a  particular 
individual  has  been  summoned  either  for  commando  or  for  the 
preservation  of  the  peace.  This  is  what  the  mining  commis- 
sioner requires  to  know ;  and  the  mere  fact  that  a  commando 
has  been  called  out  will  of  course  not  put  him  in  possession  of 
any  information  as  to  the  particular  individuals  who  have  been 
called  out  either  on  commando  or  for  the  protection  of  peace. 
However,  it  does  seem  to  me  that  the  legislature  intended  in  this 
section  to  make  a  distinction  between  a  person  on  commando  and 
one  who  has  been  called  out  for  the  preservation  of  the  peace. 
The  construction  I  have  indicated  appears  to  me  to  be  the  gram- 
matical construction,  and  one  that  I  feel  bound  to  put  upon  it. 
I  may  observe  that  the  Diamond  Law,  which  was  also  passed  in 
the  same  year,  but  subsequently  to  the  Gold  Law,  and  which 
contains  a  section  couched  in  very  much  the  same  language  as 
that  I  have  been  considering,  leaves  out  all  mention  of  giving 
notice  of  the  call  or  summons.  Whether  that  was  intentional, 
whether  it  was  intended  to  place  the  person  on  commando  and 
the  person  summoned  to  preserve  the  peace  on  the  same  footing 
or  not,  I  do  not  know ;  but  it  is  worthy  of  remark. 

For  these  reasons  I  do  not  think  i^  necessa^  to  decide  whether 
this  proviso  is  directory  or  imperative,  because  it  is  dear  in  the 
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present  case  that  Woliaard  was  on  commando,  and  therefore  the 
proviso  did  not  apply. 

I  agree  entirely  with  what  the  Chief  Justice  has  said  as  to 
the  unfortunate  position  the  estate  of  the  deceased  burgher  is 
placed  in.  It  is  quite  dear  that  this  section  has  not  conferred 
any  exemption  from  liability  upon  the  estate,  and  therefore  it 
was  protected  only  for  thirty  days  after  the  date  on  which 
Wolfaard  ceased  to  be  on  commando,  which  would  be  thirty  days 
from  the  24th  January,  1900. 

Mason,  J. :  I  also  concur  in  thinking  that  the  judgment  must 
be  reduced  to  the  amount  which  the  Chief  Justice  has  men- 
tioned. It  appears  to  me  unnecessary  to  decide  whether  the 
proviso  to  sec  86  is  directory  or  imperative,  and  I  come  to  that 
conclusion  on  the  grounds  which  Mr.  Justice  Smith  has  stated, 
that  the  word  **  call "  in  the  proviso  refers  grammatically  to  the 
word  ''  call "  in  the  first  part  of  the  section.  As  that  is  the  gram- 
matical construction,  and  one  which  can  be  adopted  without  any 
violence  to  the  section,  it  is  one  we  should  adopt  The  Com- 
mando Law  draws  a  great  distinction  between  commandos  and 
summons  for  the  purpose  of  preserving  law  and  order.  Where  a 
commando  has  to  be  called  out  the  IVesident  has  to  give  the 
order  with  the  advice  of  the  Elxecutive,  or  of  the  Commandant- 
General  in  certain  cases.  Where  a  field-comet,  or  an  assistant 
field-comet,  or  an  officer  charged  with  preserving  law  and  order 
calls  upon  iemybody  for  that  purpose,  it  is  not  a  public  act ;  it  is 
what  might  be  called  a  private  police  matter,  and  therefore 
stands  on  an  entirely  different  footing  to  a  commando  being 
called  out. 

It  appears  to  me,  therefore,  that  a  well-drawn  distinction 
does  exist  between  the  two  operations— calling  out  a  commando 
and  calling  up  for  preservation  of  Jaw  and  order — and  that  we 
should  adopt  that  distinction  in  this  section  which  the  gram- 
matical construction  of  itself  leads  to.  I  do  not  think  I  need  add 
anything,  because  I  agree  altogether  wijbh  the  reasohs  for  adopt- 
ing the  construction  which  have  been  given  by  Sir  William 
Smith.    In  all  other  respects  I  agree*  entirely  with  the  judgment 

of  the  Cuifl*  JUSTICE. 
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Appeal  accordingly  allowed  with  coets,  and  the  judgment  of 
the  magistrate  reduced  to  one  in  favour  of  the  ][)laintiff  for 
£44,  12a  lid.  with  costa 

Appellant's  Attorneys:  Sim  Jk  van  Velden;  Respondent's 
Attorneys :  TindaU  <k  Mortimer. 
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1904.    Atigust  29,  October  4.    Innes,  C.J.,  and  Mason  and 
Bristowe,  J  J. 

Criminal  procedure, — Bigamy. — FirH  marriage. — Proof  o/.—  Admie- 
aion  of  accused. 

The  accused  was  charged  with  bigamy  under  sec.  10  of  Law  No.  3 
of  1871.  Tiie  only  evidence  of  the  first  marriage  was  that  of 
the  first  wife,  Mary  Isabella  Mclntyre,  who  stated  that  the 
accused  had  gone  through  a  formal  ceremony  of  marriage  with  her 
before  a  minister  in  the  Presbyterian  Church  at  Edmonton, 
Canada ;  that  her  sister  and  the  accused's  brother  were  the  wit- 
nesses ;  that  the  parties  had  lived  together  as  man  and  wife  for 
seven  years,  when  the  accused  came  to  the  Transvaal ;  that  three 
children  were  born  of  the  marriage,  of  whom  the  accused  was  the 
father ;  and  that  he  had  corresponded  with  her  regularly  since  his 
departure  from  Canada.  She  also  produced  two  letters  from  him 
in  which  he  alluded  to  himself  as  her  husband,  a  bill  of  exchange 
he  had  sent  her  in  which  she  was  described  as  "  Mrs.  D.  Mclntyre," 
and  also  a  notarial  power  which  he  had  sent  to  her  and  in  which 
he  appointed  his  "  wife,  Mary  Isabella  Mclntyre,"  to  be  his  lawful 
attorney,  and  authorised  his  "said  wife,  Mary  Isabella  Mclntyre," 
to  sell  certain  property  in  Canada.  Hddy  that  the  above  evidence, 
being  uncontradicted,  was  sufficient  proof  of  the  validity  of  the 
first  marriage. 

To  constitute  the  crime  of  bigamy  a  valid  first  marriage  is  a  necessary 
element. 
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Appeal  from  a  decision  of  the  Afleistant  Resident  Magistrate 
of  Johannesburg. 

The  aoeosed  was  charged  with  contravening  sec.  10  of  Law 
No.  3  of  1871,  in  that  he,  while  legally  married  to  Mary  Isabella 
Mclntyre,  had  entered  into  a  second  marriage  with  one  Alice 
Florence  Moorby.  To  prove  the  first  marriage  the  prosecution 
called  the  first  wife,  whose  evidence  was  as  follows:  ''The 
accused  is  my  husband,  and  I  was  married  to  him  on  the  25th 
October,  1882,  at  Edmonton,  Renfrew  CJounty,  Ontario,  Canada, 
in  the  Presbyterian  Church,  by  the  Rev.  Charles  McEillop.  My 
sister  and  accused's  brother  were  the  witnesses.  I  swear  it  is  a 
legal  marriage  according  to  the  laws  of  Canada.  {Croaa" 
eaamined:  I  do  not  know  the  laws  of  Canada  with  regard 
to  marriage,  and  I  cannot  remember  if  I  signed  the  register.) 
Aocused  got  the  marriage  licience.  It  was  about  11  a.m.  on  the 
25th  October,  1882.  I  lived  with  the  accused  about  seven  years. 
.1  have  three  children,  and  the  accused  is  their  father.  The 
accused  left  Canada  for  South  Africa  in  1889,  since  which  date 
we  have  corresponded  regularly."  The  witness  produced  two 
letters  addressed  to  her  by  the  accused  in  which  he  referred  to 
himself  as  "your  husband,"  a  bill  of  exchange  in  which  he 
described  her  as  "  Mrs.  D^  Mclntyre,"  and  also  a  notarial  power 
which  he  had  sent  her  and  in.  which  he  appointed  his  "wife, 
Mary  Isabella  Mclntyre,"  to  be  his  lawful  attorney,  and  autho- 
rised his  "  said  wife,  Mary  Isabella  Mclntyre,"  to  sell  certain  pro- 
perty of  his  in  Canada.  No  evidence  was  called  on  behalf  of  the 
accused.  The  magistrate  held  that  the  evidence  as  to  the  validity 
of  the  first  marriage  was  sufficient,  and,  the  proof  of  the  second 
maniage  being  dear,  found  the  accused  guilty.  The  accused 
appealed  on  the  ground  that  there  was  ng  legal  proof  -of  a  valid 
first  marriage. 

Leonard,  iT.O.  (with  him  TindaU),  for  the  appellant:  In 
actions  for  damages  for  criminal  conversation  and  in  prosecu- 
tions for  bigamy  stricter  proof  of  the  marriage  is  required  than 
in  cases  of  divorce ;  see  Caihenvood  v.  Cadon  (13  M.  &  W.  261). 
An  admission  by  the  accused  is  not  sufficient ;  see  R.  v.  Savage 
(13  Cox,  178).    The  prosecution  must  bring  evidence  to  show 
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that  the  mairiage  was  valid  aooording  to  the  law  of  the  country 
where  it  was  celebrated ;  see  R.  v.  Povey  (22  L.J..  M.C.  19).  The 
EiDglish  rale  has  been  followed  in  America ;  see  People  v.  Lambert 
(72  Amer.  Decis.  49). 

MaWtews,  for  the  Crown :  The  law  as  laid  down  in  English 
cases  is  not  the  law  in  this  country.  Sec  55  of  Proclamation 
No.  16  of  1902  does  not  lay  down  that  the  English  law  must  be 
followed  in  a  question  like  the  present;  it  only  refers  to  the 
admissibility  of  evidence,  the  competency,  examination  and  cross- 
examination  of  witnesses.  If  the  English  law  does  not  apply, 
there  is  sufficient  proof  of  the  first  marriage.  The  wife  states 
that  a  formal  ceremony  was  gone  through,  and  there  is  also  the 
admission  of  the  accused  in  the  letters  and  power  of  attorney ; 
see  Rex  v.  Inhdbitanta  of  Brampton  (10  East,  282). 

Leonard,  K.C.,  in  reply :  The  intention  of  the  legislature  was 
that  the  English  law  of  evidence  should  apply  in  a  case  like  this. 
The  fact  that  the  evidence  for  the  prosecution  is  uncontradicted 
makes  no  difference.  Even  the  admission  of  the  accus^  is  not 
sufficient  evidence. 

Cur.  adv.  vuU. 

Poatea  (October  4) : — 

Innes,  C.J. :  The  appellant  was  convicted  of  contravening  sec. 
10  of  Law  No.  3  of  1871,  in  that  h.e  entered  into  a  contract  of 
marriage  during  the  lifetime  of  his  wife  and  while  his  marriage 
with  her  was  still  subsisting.  Two  grounds  of  appeal  were 
originally  raised  One  was  that  the  evidence  of  the  wife  was 
wrongly  admitted  at  the  trial.  But  this  point  was  not  seriously 
urged  before  us ;  nor  could  it  well  be,  in  view  of  the  terms  of  the 
first  section  of  Ordinance  No.  21  of  1904,  which  expressly  pro- 
vides that  in  trials  for  bigamy  the  husband  or  wife  of  the 
accused  shall  be  a  competent  witness  for  the  prosecution.  The 
words  of  that  section  are  in  my  opinion  wide  enough  to  apply  to 
cases  in  which  the  accused  is  charged  with  a  contravention  of 
the  statute  equally  with  those  in  which  the  charge  is  laid  under 
the  common  law ;  and  Mr.  Leonard  was  well  advised  in  not 
pressing  the  contrary  contention.    The  second  ground,  and  the 
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one  really  relied  upon  in  appeal,  was  that  no  legal  proof  of  a 
valid  first  marriage  was  given  at  the  trial,  and  that  therefore 
the  crime  of  bigamy  had  not  been  established. 

The  case  for  the  Crown  is  that  in  1882  the  accused  contracted 
a  marriage  in  Canada  with  one  Maiy  Isabella  Moore ;  and  that 
in  1891,  while  his  wife  was  still  alive,  he  entered  into  a  second 
marriage  at  Johannesburg  with  one  Alice  Florence  Moorby. 
The  point  raised  by  the  accused  is  that  the  magistrate  was  not 
justified  in  finding,  upon  the  evidence  recorded,  that  the  marriage 
in  Canada  had  been  proved. 

It  is  certain  that  by  English  law  a  man  who,  having  gone 
through  a  form  of  marriage  with  one  woman,  thereafter,  during 
her  lifetime,  goes  through  a  similar  form  with  another,  is  not  on 
that  account  criminally  liable,  unless  it  be  shown  that  the  effect 
of  the  first  ceremony  was  to  constitute  a  legal  and  subsisting 
marriage  between  himself  and  the  woman  with  whom  he  cele- 
t>rated  it.  Whether  the  Roman-Dutch  law,  as  it  existed  at  the 
time  when  South  Africa  was  originally  colonised,  recognised 
the  principle  that  any  flaw  in  the  first  ceremony  exempted  the 
offender  from  all  criminal  consequences  is  not  quite  so  clear. 
The  Placaats  which  deal  with  the  matter  merely  impose  punish- 
ments upon  those  who  "marry"  two  wives  or  two  husbands 
during  the  lifetime  of  both  (see  Ordinance  of  Zeeland,  18th 
March,  1666,  sec.  13,  and  Regulations  of  the  States-General,  18th 
March,  1656,  sec.  84).  The  term  "  marry  "  (trouwen)  is  used  in 
connection  with  both  ceremonies,  though  a  valid  marriage  could 
result  only  from  one  of  them.  I  cannot  find  that  any  Dutch 
jurist  has  discussed  the  question  of  the  effect  upon  criminal 
liability  of  a  flaw  or  informality  in  the  first  marriage.  Boehmer, 
however  {Meditationee  in  Const.  Criminal:  Carol,  art.  121, 
sec  1),  deals  with  the  very  point ;  and  he  ariives  at  the  conclusion 
that  a  man  who  purports  to  contract  a  marriage  tie  (copula  mcer- 
dotalis),  and  consummates  the  union  {copida  qamalia),  is  guilty 
of  bigamy  if  he  marries  again,  even  though  there  may  be  a  flaw 
in  regard  to  the  first  marriage.  Leyser,  on  the  other  hand  {Medi- 
UUionea  ad  Pand.  sp.  587,  sees.  19-23)  is  of  a  contrary  opinion. 
He  denies  that  under  such  circumstances  bigamy  would  be  com- 
mitted ;  but  he  adds  tliat  a  man  so  acting  would  be  punishable 
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at  tlie  dij9cretioD  of  the  judge  as  being  guilty  of  an  offence  almost 
as  serious  as  that  of  bigamy  (crimen  polygamiae  proximwn). 
These  writers,  though  they  dealt  with  the  law  of  Saxony,  are 
frequently  cited  as  authorities  by  Roman-Dutch  commentators; 
and  though  they  differ  upon  a  technical  point,  they  agree  in 
holding  that  a  mere  defect  in  the  first  marriage  ceremony  would 
not  be  sufiicient  to  save  from  punishment  a  man  who,  but  for  the 
existence  of  that  defect,  would  clearly  have  committed  bigamy. 
There  is  much  to  be  said  in  favour  of  such  a  reading  of  the  law ; 
but  it  is  on  the  whole  inadvisable,  even  if  it  were  possible  to 
adopt  it. 

It  seems  clear  that  in  South  Africa  the  English  view  of 
the  essentials  of  the  crime  of  bigamy  has  prevailed;  and  that 
the  validity  of  the  first  marriage  is  a  necessary  element  in  the 
constitution  of  the  offence.  That  that  is  so  in  the  Transvaal 
appears  upon  reference  to  the  terms  of  Law  No.  3  of  1871.  The 
language  used  by  the  Volksraad  in  the  tenth  section  of  that 
statute  shows  that  the  legislature  considered  that  bigamy  could 
only  be  committed  by  one  whose  first  marriage  was  legally 
binding.  That  doctrine  is  too  firmly  rooted  in  the  criminal 
practice  of  South  African  courts  to  be  now  disturbed ;  and  the 
present  case  must  therefore  be  dealt  with  on  the  basis  that  it  was 
the  duty  of  the  Crown  to  place  before  the  Court  facts  from  which 
it  was  legally  possible  to  infer  that  there  had  been  a  valid 
marriage  in  Canada. 

The  following  facts  were  in  my  opinion  established  by  the 
evidence : — 

(1)  That  the  accused,  having  first  obtained  a  marriage  licence, 
went  through  a  formal  ceremony  of  marriage  with  Mary  Isabella 
Moore  before  the  Rev.  Mr.  McEillop  in  the  Presbyterian  Church 
at  Edmonton,  Ontario,  Canada. 

(2)  That  relatives  of  both  parties  were  present  at  the  ceremony. 

(3)  That  the  parties  lived  together  as  man  and  wife  for  seven 
years  prior  to  the  departure  of  the  accused  for  South  Africa,  and 
that  there  were  three  children  bom  of  the  union,  of  whom  he 
was  the  father. 

(4)  That  after  the  arrival  of  the  accused  in  this  country  the 
parties  corresponded  freely,  and  that  in  more  than  one  of  bis 
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letters  the  aoeosed  alluded  to  himself  as  the  husband  oi  the 
woman  whom  he  addressed. 

(5)  That,  some  years  after  he  had  gone  through  a  second  form 
of  marriage,  he  remitted  certain  moneys  to  his  eorrespoAdent  by 
means  of  a  bill  of  exchange,  in  which  he  caused  her  to  be  described 
a8"Mr8.D.  Mclntyre." 

(6)  That  a  year  later  he  executed  a  notarial  power  in  which 
he  appointed  his  "wife,  Mary  Isabella  Mdntyre,"  to  be  his  lawful 
attorney,  and  authorised  his  "said  wife,  Mary  I.  Mclntyre,"  to 
sell  certain  property  which  he  had  purchased  for  her  in  Dakota. 
That  he  sent  this  document  to  Mary  Isabella  Moore  to  be  used  by 
her,  showing  that  f^e  w«8  the  person  whom  he  formally  desig- 
nated as  his  wife. 

Bearing  in  mind  tbaiHf  clntyre  is  shown  to  have  gone  through 
a  second  form  of  marriage  in  1891,  and  that  at  that  time  Mary 
Isabella  Moore  waa  alive,  the  question  which  the  Court  has  to 
decide  is  whether  the  magistrate  was  justified  in  holding  on  the 
above  facts  that  the  accused  had  committed  the  crime  of  bigamy. 

There  can  be  no  doubt  that  if  those  facts  had  been  proved  in 
a  civil  proceeding  the  Court  would,  in  the  absence  of  evidence  to 
the  contrary,  infer  the  validity  of  the  Canadian  marriage.  By 
the  English  as  well  as  by  the  Roman-Dut^sh  law,  persons  who 
have  lived  together  as  man  and  wife  and  have  been  habitually 
so  regarded  by  those  among  whom  they  reside  will  be  presumed 
to  have  been  legally  married,  if  there  is  no  evidence  that  they 
have  not  been.  In  the  interest  of  public  morals,  of  domestic  hap- 
piness and  of  the  welfare  of  children,  both  systems  of  law  refuse 
to  presume  that  parties  who  thus  treat  one  another,  and  ar^ 
treated,  as  husband  and  wife,  are  living  in  a  state  of  concubinage. 
But  in  England  exceptions  to  this  rule  occur  in  actions  for  dama- 
ges for  criminal  conversation  and  in  prosecutions  for  bigamy. 
With  regard  to  all  such  proceedings  it  is  clear  law  in  England 
that  cohabitation  and  reputation  are  not  sufficient,  but  there 
must  be  proof  of  marriage  in  fact.  This  doctrine  was  authori- 
tatively laid  down  by  Lord  Mansfield  in  Morris  v.  MiUer 
(4  Burr.  2057),  which  was  decided  as  far  back  as  1767.  The 
action  was  one  of  damages  for  criminal  conversation;  no  proof  of 
an  actual  marriage  ceremony  was  given,  but  it  was  shown  that 


810  McINTYRB  v.  REX. 

the  parties  had  lived  together  and  been  received  as  man  and 
wife,  and  that  the  defendant  had  on  one  occasion  said  that  the 
person  with  whom  he  had  committed  adultery  was  the  plaintifTs 
wife.  Lord  Mansfield,  who  delivered  the  judgment  of  the  court, 
stated  that  "  acknowledgment,  cohabitation  and  reputation  were 
not  sufficient/'  that  in  that  form  of  action  as  well  as  in  prosecu- 
tions for  bigamy  a  marriage  in  fact  must  be  proved.  But  he 
added,  "We  do  not  at  present  detine  what  may  or  may  not  be 
evidence  of  a  marriage  in  fact."  There  is  ground  for  thinking 
that  the  principle  thus  established  in  Morris  v.  Miller  has  been 
extended  to  a  degree  liardly  contemplated  by  its  authors.  It  has 
been  held  that  in  a  prosecution  for  bigamy,  in  order  to  prove  the 
validity  of  a  marriage  contracted  out  of  England,  the  evidence  of 
a  person  skilled  in  the  law  of  the  country  of  celebration  should 
be  obtained,  so  as  to  show  that  by  that  law  the  effect  of  the 
ceremony  was  to  constitute  a  valid  marriage  (see  R.  v.  Povey, 
22  L.J.,  M.C  19,  and  R  v.  Savage,  13  Cox,  178).  The  reasoning 
upon  which  the  decision  was  based  seems  to  be  somewhat  as 
follows :  An  actual  marriage  must  be  established ;  therefore  mere 
evidence  of  a  ceremony  is  not  always  sufficient.  Where  the  cere- 
mony has  taken  place  in  England  the  Court,  knowing  the  re- 
quirements of  the  law,  would  be  in  a  position  to  decide  whether 
a  valid  marriage  had  resulted ;  but  where  it  has  been  celebrated 
abroad,  the  foreign  law  and  its  bearing  upon  the  ceremony  must 
be  proved  to  the  Court  by  qualified  experts. 

The  point  has  been  discussed  in  America  more  fully  and 
more  frequently  than  in  England,  and  the  decisions  arc  conflict- 
ing ;  but  the  weight  of  authority  seems  to  be  against  the  adop- 
tion of  the  English  rule  as  laid  down  in  the  cases  of  R.  v.  Povey 
and  iJ,  V.  Savage  (see  CmnmomveaUh  v.  Jackson,  21  Amer.  Rep.. 
225  and  230 ;  Hiler  v.  Tlie  People,  47  Amer.  State  Rep.  226  and 
228;  State  ^v.  Hodgakina,  36  Amer.  Decis.  742;  2  Wharton's 
Criminal  Law,  sec.  1700).  To  show  the  length  to  which  some 
American  judges  have  gone  in  their  opposition  to  the  English 
rule,  I  need  only  quote  one  extract :  "  It  is  better,"  said  the  pre- 
siding judge  in  Hodgskins*  case,  "  that  a  man  should,  even  for 
the  purposes  of  criminal  prosecution,  be  deemed  the  husband  of 
a  woman  with  whom  he  has  consorted  as  husband,  tlian  that  the 
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law  should  assame  that  he  was  but  living  in  lewdness  with  her, 
and  permit  him  to  take  upon  himself  other  marital  obligations." 
Without  laying  down  so  sweeping  a  proposition,  a  majority  of 
the  Irish  Court  of  Crovm  Cases  Reserved  has  nevertheless  de- 
clined to  follow  the  strict  English  rale,  by  holding  in  a  bigamy 
case  that  a  marriage  contracted  according  to  the  rites  of  the 
Roman  Catholic  Church,  in  a  foreign  State,  should  be  presumed 
to  be  good  without  proof  of  the  law  of  that  foreign  State  relating 
to  marriage  {R  v.  Oriffi/n,  14  Cox,  308X  No  decision  of  a  South 
African  court  upon  the  point  has  been  quoted  to  us.  The  English 
rule  has  not  been  made  law  in  this  country  by  any  statutory 
provision,  for  it  is  admitted  that  the  terms  of  sec.  55  of  Procla- 
mation No.  16  of  1902  are  not  applicable ;  but  in  view  of  the 
extent  to  which  the  English  law  of  evidence  has  been  adopted 
in  South  African  practice,  the  Court  would  be  slow  to  differ  from 
a  well-recognised  canon  of  that  law  ;  provided  always  that  it 
was  not  in  conflict  with  any  principle  of  our  own. 

I  do  not  propose,  however,  to  attempt  to  lay  down  any  general 
proposition  as  to  the  extent  to  which  the  English  rule  at  present 
under  consideration  should  be  followed  in  this  country,  or  to  ex- 
press an  opinion  upon  the  very  broad  and  emphatic  views  to  the 
contrary  enunciated  by  the  American  court  whose  words  have  been 
quoted.  I  think  this  case  may  be  decided  without  doing  so,  and 
while  leaving  the  general  question  open,  because  a  careful  exami- 
nation of  the  authorities  cited  during  the  argument,  and  of  many 
others,  has  not  convinced  me  that  even  by  English  law  the  deli- 
berate admission  of  an  accused  person  that  his  marriage  was  valid 
would  under  no  circumstances  be  legal  evidence  of  such  validity 
to  go  to  a  jury.  There  is  some  conflict  of  authority  upon  the 
point.  In  at  least  two  cases  it  was  held  that  a  valid  marriage 
could  legally  be  inferred  from  such  an  admission.  The  first  case 
was  that  of  Rex  v.  Truman,  decided  in  1795  (East's  Pleas  of  the 
Crown,  vol.  1,  p.  470);  it  was  proved  that  the  accused  had  co- 
habited with  his  first  wife,  and  that  he  had  acknowledged  the 
validity  of  his  marriage  with  her  both  verbally  and  by  pleading 
guilty  to  a  charge  under  the  marriage  law,  in  respect  of  which 
he  was  fined.  Upon  this  evidence,  and  upon  due  proof  of  the 
second  marriage,  the  prisoner  was  convicted ;  and  it  was  held  by 
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a  full  court  that  the  conviction  was  good.  The  other  case  was 
that  of  R.  V.  Simmonosto,  sometimes  cited  as  NewUm'a  case 
(1  C.  &  K  164).  The  trial  took  place  in  1843.  The  prisoner 
was  indicted  for  bigamy;  the  only  evidence  produced  in  support 
of  the  first  marriage  was  the  admission  of  the  accused  that  he 
had  been  married  to  his  first  wife  by  a  Presbyterian  minister  at 
New  York,  and  that  they  had  lived  together  as  man  and  wife, 
and,  further,  the  statement  of  a  witness  who  had  been  present 
at  the  christening  of  a  child  born  to  the  parties.  Wiohtman,  J., 
after  consultation  with  Cbesswell,  J.,  left  it  to  the  jury  to  say 
whether  they  were  satisfied  from  the  admissions  that  the  accused 
had  been  legally  married  to  his  first  wife,  stating  that  if  they 
were  so  satisfied  they  could  properly  convict  him. 

There  are  two  later  cases,  however,  which  did  not  follow 
on  the  same  lines.  In  K  v.  Flaherty  (2  C.  &  E.  782), 
which  was  decided  in  1847,  the  accused  had  voluntarily  given 
himself  up  to  a  policeman  as  having  committed  a  felony,  stating 
that  he  had  married  i;wo  mves,  both  of  whom  were  with 
him,  and  that  he  could  have  no  peace  or  quiet  He-  supplied 
the  policeman  with  particulars  as  to  both  marriages.  No 
further  evidence  was  led;  there  was  no  proof  beyond  the 
admission,  either  that  a  ceremony  had  been  gone  through  or 
that  there  had  been  cohabitation  or  repute  of  marriage. 
Pollock,  C.B.,  charged  the  jury  that  there  was  some  evidence 
of  a  valid  marriage,  but  not  enougli,  and  the  prisoner  was 
acquitted.  It  is  difficult  to  see  how  he  could  have  been  con- 
victed. For  he  stood  very  much  in  the  position  of  a  man  charged 
with  theft  on  the  sole  evidence  of  his  own  confession,  without 
any  proof  aliv/nde  that  anything  whatever  had  been  stolen. 
But  the  case  most  opposed  to  -the  decisions  in  Trwman's  and 
Simmvmosto'a  cases  is  that  of  R\\  Savage  (13  Cox,  178X  T^^ 
accused  was  charged  with  bigamy ;  the  trial  took  place  in  1876 ; 
it  was  shown  that  he  had  admitted  being  married  to  his  first 
wife  in  1853 ;  and  the  Roman  Catholic  priest  who  had  performed 
the  ceremony  was  called  to  prove  that  it  had  been  celebrated 
according  to  the  law  of  Scotland.  Lush,  J.,  held  that  expert 
evidence  as  to  the  law  of  Scotland  wa»  necessary  ;  that  the 
priest  was  not  competent  to  give  it;    and  that  the  prisoner 
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therefore  was  entitled  to  an  acquittal .  That  ruling  appears  to 
me  to  be  quite  inconsistent  with  the  cases  of  Truman  and 
SimTrumoeUk  Its  authority,  however,  is  no  greater^  than  that 
of  the  latter,  for  they  were  both  laid  down  by  single  judges  of 
assize ;  and  it  certainly  cannot  override  the  decision  given  by  a 
full  court  of  King's  Bench  in  the  former.  Nor  am  I  aware  of 
any  English  case  by  which  the  principle  laid  down  in  Rex  v. 
Truman  has  been  authoritatively  overruled.  There  are  several 
which  at  first  sight  seem  opposed  to  it ;  but  upon  examination 
they  all  prove  to  be  clearly  distinguishable.  The  admission 
which  was  held  insufficient  in  Morris  v.  Miller  was  not  an  ad- 
mission by  one  of  the  parties  to  the  marriage,  but  by  one  who 
had  no  special  knowledge  of  the  facts,  and  who  in  effect  stated 
merely  that  the  woman  with  whom  he  misconducted  himself 
was  reputed  to  be  the  wife  of  the  plaintiff.  In  R,  v.  Povey 
(22  L.J.,  M.C.  19),  which  was  a  prosecution  for  bigamy,  expert 
evidence  as  to  Scotch  law  was  required  in  order  to  prove  the 
validity  of  a  second  marriage  which  liad  been  celebrated  in 
Scotland.  •  The  applicability  of  that  principle  to  second  marriages 
has  been  much  shaken  by  the  later  decision  in  R.  v.  AUen 
(L.R  1  C.C.R  367),  where  a  man  having  a  wife  living,  who  had 
celebrated  with  another  woman  a  ceremony  recognised  by  law  as 
capable  of  producing  a  valid  marriage,  and  with  intent  to  pro- 
duce it,  was  held  to  be  guilty  of  bigamy  even  though  the  second 
marriage  was  invalid  independently  of  the  first.  But,  however 
that  may  be,  in  Pavey'e  case  there  was  no  admission  by  the 
prisoner  that  his  first  marriage  was  legal;  and  during  the 
argument  Jervis,  C.J.,  remarked  that  if  the  prisoner  himself 
had  said  that  he  was  married,  perhaps  that  would  have  been 
sufficient.  So  that  the  decision  cannot  be  taken  as  inconsistent 
with  that  come  to  in  Trum^in'e  case. 

The  only  English  authority  which  remains  for  consideration 
is  that  of  Cath^rwood  v.  Caslan  (13  M.  b  W.  261).  That  was 
a  suit  in  which  damages  were  claimed  for  criminal  conversation 
with  the  wife  of  the  plaintiff;  and  the  principle  was  un- 
doubtedly recognised  that  in  such  cases  actual  valid  marriages 
in  fact  must  be  established.  But  the  decision  does  not  bear 
very  directly  upon  the  point  now  under  consideration;  in  the 
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first  place,  the  question  of  the  effect  of  an  admission  of  validity 
was  not  discussed ;  and,  in  the  second  place,  it  ¥ra8  clear  upon 
the  facts  proved  to  the  court  that  the  marriage  was  not  valid  in 
law.    So  that  the  plaintiff  was  bound  to  fail. 

The  result  is  that,  as  already  stated,  I  am  not  satisfied  that 
even  by  English  law  an  admission  by  the  accused  of  the  validity 
of  his  first  marriage  can  under  no  circumstances  be  evidence 
to  go  to  the  jury  on  the  question  of  whether  there  was  in 
fact  a  legal  marriage.  The  South  African  practice  has  sp^ 
parently  not  been  to  that  effect  For  instance,  in  Cunningham 
v.  Cunningham  (Buch.  1875,  p.  99),  where  the  plaintiff  claimed  a 
decree  of  nullity  of  marriage  on  the  ground  that  her  husband 
had  a  legal  wife  living  when  he  went  through  the  ceremony 
of  marriage  with  her,  the  CSape  Supreme  Court  allowed  an  extra- 
judicial confession  by  the  husband  to  be  received  as  evidence  of 
the.  validity  of  the  first  marriage,  and  gave  judgment  for  tlie 
plaintiff  accordingly. 

Under  these  circumstances  I  am  of  opinion  that  the  evidence 
before  the  magistrate  was  sufficient  to  justify  him  in  coming  to 
the  conclusion  that  the  Canadian  marriage  was  a  valid  one.  He 
had  upon  the  record  proof  that  a  licence  had  been  obtained,  and 
a  consensual  contract  entered  into  in  facie  ecclesiae — a  contract 
which  possessed,  therefore,  the  main  characteristics  of  a  valid 
marriage  contract  prevailing,  so  far  as  white  communities  are 
concerned,  throughout  the  Empire.  The  contract  was  not  clan- 
destine, but  was  celebrated  in  presence  of  the  relatives  of  the 
parties.  Cohabitation  and  repute,  the  .family  life  and  the  birth 
of  children  were  abundantly  proved.  And  added  to  this  there 
was  the  clear  admission  of  the  accused,  embodied  in  a  formal 
document,  and  made  long  after  he  had  gorus  through  a  second 
ceremony,  that  the  woman  whom  he  had  married  in  Canada  vas 
his  lawful  wife.  I  think  that  it  would  be  unfortunate  if  a  hard 
rule  of  legal  evidence  prevented  the  Court  from  inferring  from 
these  uncontradicted  facts  the  legality  of  the  £rst  marriage.  In 
a  country  like  the  Transvaal,  where  men,  leaving  wives  behind 
them,  congregate  from  all  parts  of  the  world,  to  hold  that  no 
conviction  for  bigamy  could  under  any  circumstances  be  obtained 
without  the  evidence  of  a  legal  expert  skilled  in  the  law  of  the 
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country  where  the  first  marriage  took  place  would  be  to  throw 
^reat  difficulties  in  the  way  of  a  prosecution,  and  to  that  extent 
to  encourage  a  very  serious  crime.  Fortunately  the  Court  is  not 
driven  into  that  position.  But  in  view  of  the  difficulty  surround- 
ing the  question,  I  desire  to  say  nothing  more  than  is  necessary 
to  decide  the  present  case.  I  express  no  opinion  as  to  what  the 
decision  should  be  in  a  case  where  no  admission  of  the  validity  of 
the  first  marriage  was  proved,  but  which  possessed  the  other 
elements  which  are  present  here.  That  point  will  be  decided 
when  it  arises,  upon  a  consideration  of  the  English  authorities 
on  the  one  hand,  and  the  American  authorities  and  the  South 
African  practice  on  the  other. 

In  the  present  instance  I  think  the  finding  of  the  magistrate 
was  right,  and  the  appeal  must  be  dismissed  and  the  conviction 
and  sentence  confirmed. 

Mason,  J.:  This  is  an  appeal  against  the  conviction  of  the 
prisoner  by  an  Assistant  Resident  Magistrate  of  Johannesburg 
for  the  crime  of  bigamy. 

The  second  marriage  was  admittedly  celebrated  in  January, 
1891,  at  Johannesburg;  the  first  marriage  is  alleged  to  have 
taken  place  in  Canada  in  October,  1882,  and  the  sole  question  at 
issue  in  the  appeal  is  whether  there  was  sufficient  evidence  to 
prove  thi& 

At  the  trial  the  first  wife  swore  that  she  had  been  married  to 
the  defendant  by  the  Rev.  McKillop  in  the  Presbyterian  Church 
at  Edmonton,  Canada,  that  her  sister  and  the  accused's  brother 
were  witnesses,  that  the  accused  had  got  ^e  marriage  licence, 
and  that  it  was  a  legal  marriage  according  to  the  laws  of 
Canada;  but  in  cross-examination  she  admitted  that  she  did 
not  know  what  the  laws  of  Canada  in  regard  to  marriage  were. 

The  magistrate  rejected,  on  the  grounds  of  want  of  legalisa- 
tion in  accordance  with  Qovemment  Notice  No.  465  of  1902, 
certain  certificates  which  were  tendered  to  prove  the  marriage ; 
but  this  decision,  though  certainly  founded  on  incorrect  grounds, 
does  not  in  reality  affect  the  question  at  issue. 

There  were  also  produced  at  the  trial  letters  from  the  prisoner 
to  the  alleged  first  wife  in  which  on  some  occasions  he  signed 
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himself  as  her  husband,  and  a  power  of  attorney  signed  by  him 
on  the  5th  April,  1902,  appointing  ''my  wife,  Mary  Isabella 
Mclntyre,  my  true  and  lawful  attorney,"  and  authorising  "  my 
said  wife,  Mary  I.  Mclntyre,"  to  sell  a  farm  which  the  letters 
show  he  had  purchased  in  Dakota  as  a  home.  The  prisoner 
gave  no  evidence  at  the  trial. 

There  is  a  cogent  presumption  prevailing  both  in  English 
and  in  Bomau-Dutch  law  that  persons  living  together  as  husband 
and  wife,  and  who  acknowledge  and  are  recognised  by  others  as 
husband  and  wife,  have  been  legally  married  (Taylor  on  Evi- 
dence, sec.  172;  Aronegary  v.  Vaigalie,  L.R.  6  A.C.  364;  Hoff- 
man V.  Hoffnuin,  1  Menz.  281 ;  KembaU  v.  Kemhall,  1  Menz. 
281).  But  two  exceptions  to  the  rule  are  recognised  in  England, 
vis.,  in  cases  of  bigamy  and  in  actions  for  damages  for  criminal 
conversation,  in  both  of  which  a  valid  first  marriage  must  be 
directly  proved.  These  exceptions  are  evidently  of  considerable 
antiquity,  although  I  am  unable  to  discover  wliat  was  their 
origin. 

In  the  later  cases  it  has  developed  into  a  rule  requiring  not 
only  proof  of  a  ceremony  by  which  the  parties  intended  to  be 
married  to  each  other,  but  also,  where  that  ceremony  took  place 
abroad,  proof  by  expert  evidence  that  the  law  of  the  place  of 
celebration  recognised  the  ceremony  as  constituting  an  actual 
and  valid  marriage ;  (Leader  v.  Barry,  1  Esp.  353 ;  Morris  v. 
MiUer,  4  Burr.  2057;  Catherwood  v.  CasUm,  13  L.J.,  Ex.  334; 
Burt  V.  BuH,  29  L.J.,  M.C.  133;  K  v.  Povey,  22  L.J.,  MC.  19; 
R  V.  Savage,  13  Cox,  178;  Roscoe's  Criminal  Evidence,  12th 
ed.  p.  284;  Archibald's  CHminal  Pleading,  22nd  ed.  p.  1116). 

It  is  English  and  perhaps  Roman-Dutch  law  that  if  no  valid 
first  marriage  existed  between  the  parties, who  perfoilned  the 
ceremony  with  the  full  intention  of  being  marriage,  either  of 
them  upon  a  charge  of  bigamy  would  be  entitled  to  an  ac- 
quittal. Where  the  ceremony  of  marriage  takes  place  in 
another  country,  the  Court  cannot  know  with  absolute  certainty 
that  that  ceremony  constitutes  a  marriage  without  information 
of  the  law  of  the  country  in  -question,  and  that  information  can 
only  be  afforded  by  experts  {Sueaex  Peerage  Case,  1\  CL  &  F. 
134).     This  consideration,  together  with  the  inability  of  the 
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prisoner  to  give  any  evidence  and  the  difficulty  of  his  procuring 
expert  witnesses  of  foreign  law  at  the  time  when  the  rule  origi- 
nated, may  have  caused  its  adoption.  It  has  apparently  not  been 
followed  in  America,  and  the  Court  for  the  hearing  6f  Reserved 
Criminal  Cases  in  Ireland  by  a  majority  has  also  diverged  from 
the  English  practice  {R  v.  Oriffin,  14  Cox,  308). 

On  the  question  whether  the  admission  of  the  prisoner  that 
he  has  been  married  is  sufficient  with  reference  to  a  marriage 
celebrated  abroad,  the  decisions  are  somewhat  conflicting.  In 
the  case  of  Merris  v.  Miller^  which  is  perhaps  the  leading  case 
for  the  view  that  an  admission,  is  not  sufficient,  the  co-respondent 
had  stated  that  it  was  with  the  plaintiff's  wife  he  had  committed 
adultery ;  and  this'^was  held  to  be  insufficient,  because  it  might 
well  be  construed  to  mean  nothing  more  than  a  reference  to  the 
person  who  passed  as  the  wife  of  the  plaintiff.  The  decision 
seems  common  sense,  but  it  has  been  extended  much  beyond 
the  facts  of  the  case  in  subsequent  references. 

In  East's  Pleaa  of  the  Crown,  on  p.  469,  a  case  is  referred  to 
in  which  confession  and  cohabitation  were  admitted  as  evidence 
of  marriage  in  a  case  of  petit  treason ;  and  in  TmmjaiCs  case,  in 
which  the  point  was  reserved  for  the  full  court,  an  admission  of 
the  prisoner  of  his  first  marriage  in  Scotland,  which  he  had  con- 
firmed by  the  production  of  a  certificate  of  proceedings  showing 
that  he  had  been  fined  for  contracting  the  marriage  irregularly, 
was  admitted  as  proof  of  the  marriage  in  a  trial  for  bigamy 
without  any  evidence  being  tendered  with  reference  to  the  law 
of  Scotland. 

In  the  case  of  R.  v.  Newton  (2  M.  &  R.  503)  Wightman,  J., 
after  consulting  Cresswell,  J.,  held  that  the  prisoner's  admission 
that  he  was  married  in  church  in  America  by  a  clergyman  was 
sufficient  evidtoce  for  the  jury  to  determine  whether  the  marriage 
was  valid  according  to  the  law  of  America,  although  no  evidence 
was  given  as  to  that  law.  This  case  is  apparently  the  same  as 
that  of  R.  v.  8imviono8to  (1  C.  &  K.  164);  but  in  R,  v. 
Flaherty  (2  C.  k  K.  782)  Pollock,  C.B.,  held  that  when  a 
person  had  gone  to  a  police  station  and  stated  that  his  first 
marriage  had  taken  place  in  America  before  a  clergyman 
many  years  before,  and  that  both  wives  were  then  with  him 
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and  he  could  get  no  peace,  and  so  he  gave  himself  np,  this 
was,  though  some  evidence  of  the  marriage,  not  sufficient  In 
R.  V.  Savage  (13  Cox,  178)  Lush;  J.,  overruled  R  v.  Newton, 
and  held  that  the  prisoner's  admission  of  his  prior  marriage  in 
Scotland  was  not  sufficient,  as  there  was  no  proper  evidenee  of 
the  law  of  Scotland.  In  the  prior  case  of  R.  v.  Povey^  which  laid 
down  the  rule  that  there  must  be  definite  proof  that  the  ceremony 
constituted  a  valid  marriage  according  to  the  law  of  the  country 
where  it  was  Celebrated,  Jervis,  C.J.,  said  that  if  the  prisoner 
himself  had  said  that  he  was  married  perhaps  that  would  have 
done. 

There  is,  so  far  as  I  know,  no  authoritative  decision  in  England 
that  the  deliberate  admission  by  the  prisoner  of  a  first  marriage, 
together  with  proof  aliunde  of  the  ceremony  having  been  per- 
formed, would  not  be  sufficient  primd  facie  evidence  to  show 
that  he  had  been  validly  married  according  to  the  law  of  the 
place  where  the  celebration  occurred;  but  the  principle  under- 
lying the  decisions  of  R.  v.  Pavey  and  Burt  v.  Burt,  that  proof  of 
the  ceremony  must  be  backed  by  proof  of  its  legal  effisct,  may 
well  be  considered  an  argument  in  favour  of  requiring  further 
evidence. 

Where  the  only  evidence  of  the  first  marriage  is  cohabitation 
and  repute  of  acknewledgment,  without  specific  admission  of  an 
apparently  valid  ceremony,  then  it  appears  to  me  that,  at  any 
rate  in  a  criminal  case,  where  the  prisoner's  innocence  is  presumed, 
the  inference  deduced  from  his  conduct  that  this  was  a  valid 
marriage  is  rebutted  by  his  conduct  in  contracting  the  second 
marriage.  But  the  facts  in  this  case  go  much  beyond  mere  co- 
habitation, repute  or  acknowledgment 

It  is  admitted  that  the  English  rule  is  not  a  portion  of  the 
ordinary  law  of  evidence  which  is  binding  upon  us  by  Proclama- 
tion No.  16  of  1902,  and  it  is  certainly  not  a  substantive  portion 
of  the.  Roman-Dutch  criminal  law;  but  having  regard  to  the 
large  extent  to  which  criminal  jurisprudence  in  this  country  is 
based  upon  English  law,  it  may  well  be  a  question  whether  we 
ought  not  to  adopt  in  respect  of  bigamy  the  rule  which  prevails 
in  England,  but  which  has  not,  so  far  as  I  am  aware,  been 
followed  in  South  Africa. 
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«. 
The  case  of  Cunnvngharfi  V.  Cunningha'm  (Buch.  1875,  p.  99), 

in  which  the  plluntiff  claimed  the  annulling  of  the  marriage  by 

reaaon  of  defendant's  bigamy,  and  vQl  which  the  bigamy  was 

proved  by  his  own  admission,  is  in  direct  conflict  to  the  Elng- 

lish  mle. 

There  can,  I  think,  be  no  doubt  that  in  an  ordinary  civil  case 
the  evidence  which  has  been  given  against  the  prisoner  would  be 
snflicient  to  prove  a  marriage  {Rex  v.  Inhabitants  of  Brampton, 
10  East^  282;  Aronegary  v.  Vaigalie;  Limerick  v.  Livnerick, 
32  LJ.,  P.  b  M..92 ;  Hoffman  v.  Hoffman ;  KmJbaU  v.  KembaU) ; 
and  the  general  rule  certainly  is  that  with  reference  to  facts 
occurring  in  a  foreign  country,  such  as  contracts,  marriages  and 
the  like,  they  will  be  assumed  to  be  valid  in  accordance  with 
their  purport  if  they  come  within  the  class  of  subjects  which  are 
recognised  as  having  a  common  basis  amongst  civilised  nations ; 
that  is,  if  a  contract  is  made  in  a  foreign  country  it  will  gener- 
ally be  assumed  to  be  valid  there  if  it  would  be  valid  here 
{Schapvro  v.  Schapvro,  su/pra,  p.  673). 

It  has  not  been  held  to  be  necessary  to  prove  that  any  such 
contract  is  valid  according  to  the  law  of  the  place  of  celebration 
before  our  courts  will  give  relief  upon  it;  it  rests  with  the 
defendant  to  show  the  invalidity.  That  is  the  general  rule  in 
civil  cases,  and  the  rule  is  also  applicable  to  qiminal  cases,  except 
in  England  with  respect  to  this  question  of  bigamy  and  an  action 
for  damages  for  criminal  conversation. 

It  may  be  argued  that  it  is  not  right  to  presume  as  against 
the  prisoner  the  validity  of  some  act  in  a  foreign  country  with- 
out proof  of  the  law ;  but  it  appears  to  me  that  this  argument  is 
not  conclusive,  because  in  reference  to  ti-ansactions  in  our  own 
country  the  presumption  of  validity  is  repeatedly  made  against 
the  prisoner.  In  this  very  crime  of  bigamy  it  has  been  assumed 
as  against  the  prisoner  that  a  marriage  celebrated  in  a  place  other 
than  the  church,  which  was  closed  for  repairs,  and  in  which 
divine  service  had  been  held,  was  valid  without  proof  of  the  fact 
that  that  place  had  been  properly  licensed  for  marriage  or  conse- 
crated (IL  V.  CresewM,  13  CSox,  136),  that  a  marriage  celebrated 
in  a  chapel  in  the  presence  of  the  registrar  and  two  witnesses 
was  valid  without  proof  that  the  chapel  was  registered  {R.  v. 
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Cradock,  3  F.  &  F.  837),  and  that  where  the  prisoner  in  the  case 
of  a  second  marriage  had  described  himself  by  his  wrong  chris- 
tian name,  and  there  was  no  evidence  that  the  second  wife  knew 
of  the  misdescription,  the  presumption  was  that  the  marriage 
was  good  {R  V.  Rea,  L.R  1  C.C.R.  365> 

It  seeins  to  me,  therefore,  that  we  should  not  be  justified  in 
deciding  that  there  is  no  substantial  evidence  of  a  valid  first 
mai-riage  in  this  case;  and,  if  so,  I  do  not  think  there  can  be 
any  doubt  of  such  a  marriage  having  taken  place.  The  first 
wife  gives  uncontradicted  evidence  of  the  ceremony  having 
taken  place  in  accordance  with  what  we  know  to  be  the  general 
etjsentials  in  connection  with  a  marriage  in  civilised  countries, 
and  especially  in  British  colonies ;  the  prisoner  after  the  date  of 
the  second  marriage  writes  to  her  calling  himself  her  husband, 
and  as  late  as  1902  in  a  power  of  attorney  executed  before  s 
notaty  describes  her  twice  as  his  wife. 

I  have  therefore  come  to  the  conclusion  that  we  ought  not,  in 
view  of  South  African  practice  and  the  other  considerations 
which  I  have  mentioned,  to  adopt  a  rule  which  is  apparently 
peculiar  to  English  criminal  procedure,  which  is  not  accepted  in 
Ireland  and  which  is  not  generally  followed  in  America ;  and  tlu^ 
we  ought  not,  therefore,  in  face  of  the  first  wife's  evidence,  the 
prisoners  admissions  and  the  absence  of  any  contradiction,  to 
require  expert  evidence  of  the  law  of  Canada. 

The  appeal  must  tli'erefore  be  dismissed. 

Bristowe,  J. :  It  is  an  established  rule  in  England  that  in  a 
prosecutipn  for  bigamy  the  first  marriage  cannot  be  proved 
merely  by  evidence  of  cohabitation  and  reputation.  And  it  is  a 
corollary  from  that  rule,  also  well  established  in  England,  that 
where  the  first  marriage  has  occurred  abroad  it  cannot  be  proved 
by  evidence  of  a  ceremony  having  been  performed  which  the 
partiei^  believed  to  be  a  man*iage  ceremony,  unless  there  is  also 
evidence  that  such  ceremony  was  one  which  according  to  the  law 
of  the  country  was  capable  of  constituting  a  valid  marriage. 

There  is  no  statutory  provision  which  renders  this  rule  bind- 
ing upon  U8.  I  gather  that  it  has  been  the  practice  in  South 
Africa  to  follow  the  English  law  of  evidence.     But  this  leaves  the 
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Court  a  discretion  to  depart  from  it  in  any  particular  instance  if 
it  thinks  fit,  although  it  is  probably  true  to  say  that  the  Court 
would  not  depart  from  it  without  some  cogent  reason. 

Now,  the  rule  of  evidence  to  which  I  have  adverted  has  pre- 
vailed in  England  for  at  least  150  years.  It  has  been  repeatedly 
confirmed  by  considered  judgments  of  judges  of  the  highest 
authority,  including  Lord  Mansfield,  Lord  Wensletdale  and 
Sir  John  Jervis.  The  fact  that  it  has  commended  itself  to  these 
great  men  seems  to  afford  a  somewhat  strong  presumption  that 
it  is  based  on  sound  reasoning  and  sound  principle.  And  I  con- 
fess I  should  be  very  slow  to  set  up  ray  own  judgment  in 
opposition  to  it. 

But  apart  from  authority  there  are  considerations  which,  I 
think,  might  well  make  the  Court  pause  before  departing  from 
this  rule.  A  valid  first  marriage  is  an  essential  antecedent  to  the 
crime  of  bigamy.  It  may  be  said  to  be  the  corpus  delicti.  Now 
an  accused  pei*son  is  to  be  supposed  innocent  until  he  is  proved 
to  be  guilty ;  that  is  to  say,  the  onus  is  on  the  prosecution  to 
establish  facts  from  which  a  reasonable  man  can  draw  no  other 
conclusion  than  that  the  accused  has  actually  committed  the 
crime  laid  to  his  charge.  If  in  the  course  of  human  experience 
cohabitation  and  repute  of  marriage  were  always  accompanied 
by  the  fact  of  marriage,  a  simple  principle  of  inductive  reasoning 
would  enable  us  to  infer  the  fact  of  marriage  from  the  mere 
facts  of  cohabitation  and  repute.  But  cohabitation  and  repute 
are  not  always  accompanied  by  marriage.  Frequently  in  the 
past  they  have  not  been.  And  frequently  in  the  future  they  will 
not  be.     The  most  that  can  be  said  is  that  generally  they  are. 

What  inference  then  with  regard  to  marriage  can  be  logically 
drawn  from  cohabitation  and  repute?  Not  an  inference  that 
there  was  a  marriage,  but  only  an  inference  that  there  was 
probably  a  marriage. .  No  doubt  persons  may  be  .convicted  on 
circumstantial  evidence,  but  it  should  at  least  be  evidence  from 
which  an  inference  of  actual  guilt  may  be  drawn.  I  doubt 
myself  very  much  whether  a  mere  comparison  of  probabilities 
leading  to  a  problematical  conclusion  should  ever  be  held 
sufiicient  to  convict. 

How  then  does  the  matter  stand  if  we  add  to  the  evidence  of 
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cohabitation  and  repute  evidence  of  an  actual  oeremony?  If 
the  oeremony  took  place  in  this  country  the  Court  can  say  of 
its  own  knowledge  whether  it  was  sufficient  to  effect  a  marriage 
or  not,  for  the  Ck>urt  takes  judicial  cognisance  of  the  laws  of  its 
own  country.  But  if  the  ceremony  took  place  abroad  the  Court 
has  no  knowledge  of  its  own  as  to  the  legal  nature  and  effect  of 
the  ceremony,  and  unless  the  law  of  the  country  is  proved  by 
evidence  it  does  not  and  cannot  know  whether  the  ceremony 
described  by  the  witnesses  could  or  could  not  have  produced  Jk 
marriage.  All  that  the  Court  knows  is  that  the  parties  thought 
it  was  a  marriage,  which  substantially  is  nothing  more  than 
reputation  of  marriage. 

In  the  present  case  we  have  evidence  of  a  marriage  ceremony 
having  been  performed  in  Canada,  which  the  parties  believed  to 
have  been  a  legal  marriage  ceremony.  We  have  also  evidence 
of  cohabitation ;  but  we  have  no  evidence  of  Canadian  law.  If, 
therefore,  the  case  had  stood  here  I  do  not,  as  at  present  advised, 
think  that.  I  could  have  come  to  any  other  conclusion  than  that 
the  first  marriage  had  not  been  established.  But  the  case  does 
not  stand  here.  We  have  in  evidence  certain  extra-judicial 
admissions  by  the  accused  himself  that  Mrs.  Mary  IsabeUa 
McIntyre,^who  claims  to  be  his  first  wife,  was  in  fact  his  wife. 
The  admissions  are  as  follows:  (1)  In  two  letters  written  by 
himself  to  Mary  Isabella  Mclntyre  (the  first  undated,  the  second 
dated  the  Slst  iDctober,  1901)  he  describes  himself  as  her 
husband ;  (2)  on  the  5th  October,  1901,  he  sent  her  a  cheque 
drawn  in  f avpur  of  Mrs.  D.  Mclntyre ;  and  (3)  on  ibe  5th  April, 
1902,  he  sent  her  a  power  of  attorney  in  which  he  described  ker 
as  "my  wife,  Mary  Isabella  Mclntyre."^  All  these  admissions 
occurred  after  the  date  of  the  second  marriage. 

Now  although  it  is  dear  that  (at  all  events  according  to 
Elnglish  law)  evidence  of  a  foreign  ceremony  without  evidence 
of  foreign  law  is  not  sufficient  to  establish  the  first  marriage, 
it  is  not  at  all  so  clear  that  the  marriage  may.  not  be  established 
by  the  prisoner's  own  admissiona 

In  the  case  of  Morris  v.  Miller  (1767,  4  Burr.  2057),  which 
was  an  action  for  criminal  conversation,  Lord  Mansfield  said 
that  the  case  should  not  "  depend  upon  the  mere  reputation  of  a 
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marriage  which  arises  from  the  oondact  or  declarations  of  the 
plaintiif  himself,"  and  that "  acknowledgment  of  cohabitation  and 
reputation  are  not  sufficient."  But  as  was  pointed  oat  in  Rex  v. 
Tru/man,  to  which  I  shall  refer  in  a  moment,  an  admission  of 
marriage  by  the  plaintiif  in  an  action  for  criminal  conversation 
cannot  possibly  be  evidence  against  the  defendant,  and  an  admis- 
sion by  the  defendant  that  the  woman  was  the  plaintiff's  wife 
could  scarcely  from  the  nature  of  the  case  be  considered  to  be  an 
admission  of  anything  more  than  that  she  passed  as  such.  I 
therefore  doubt  whether  this  case  can  be  said  to  have  any  appli- 
cation to  an  admission  of  marriage  by  the  accused  himself  in  a 
prosecution  for  bigamy.  In  T'Tuman^a  case  (East  P.C.  1795, 470) 
admissions  by  a  person  charged  with  bigamy  that  he  was  married 
to  his  first  wife,  made  eztra-judicially  but  solemnly,  were  held 
sufficient  to  support  a  conviction.  And  in  a  note  to  the  case 
(p.  471)  the  learned  editor  makes  some  observations  which  are 
extremely  pertinent,  and  which  I  think  will  bear  repetition.  He 
says :  "  With  reference  to  such  evidence  of  a  bare  acknowledg- 
ment, in  this  case  it  may  be  difficult  to  say  that  it  is  not  evidence 
to  go  to  the  jury,  like  the  acknowledgment  of  any  other  matter 
in  pais  where  it  is  made  by  a  party  to  his  own  prejudice  at  the 
time.  But  it  must  be  admitted  that  it  may  under  circumstances 
be  entitled  to  little  or  no  weight;  for  such  acknowledgments 
made  without  consideration  of  the  consequences,  and  palpably 
for  other  purposes  at  the  time,  are  scarcely  deserving  of  that 
name  in  the  sense  in  which  acknowledgments  are  received  as, 
evidence ;  more  especially  if  made  before  the  second  marriage  or 
upon  occasions  when  in  truth  they  cannot  be  said  to  be  to  the 
party's  own  prejudice  nor  so  conceived  by  him  at  the  time." 

The  next  case  is  R.  v.  Newton  (2  M.  &  R  503),  decided  in 
1843  by  WiGHTMAN,  J.  That  was  a  prosecution  for  bigamy. 
The  first  marriage  had  taken  place  in  New  York,  and  it  was 
sought  to  be  proved  by  the  admissions  of  the  prisoner.  The  first 
was  that  he  had  publicly  notified  that  credit  was  not  to  be  given 
to  "Mary  the  wife  of  John  Newton."  The  second  was  that  he 
had  submitted,  without  denying  the  marriage,  to  a  magistrate's 
order  to  allow  his  wife  8s.  a  week  maintenance.  Wightman,  J., 
after  consulting  Ckesswell,  J.,  held  that  these  admissions  were 
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evidence  to  go  to  the  jury  of  the  validity  of  the  first  marria^. 
In  charging  the  jury  the  learned  judge  said  that  declarations 
hastily  or  lightly  made  were  entitled  to  very  little  weight ;  but 
what  the  prisoner  said  deliberately,  and  when  it  was  obviously 
his  interest  tb  deny  his  marriage  if  he  did  not  know  it  to  be  a 
valid  one,  was  undoubtedly  evidence  entitled  to  the  very  serious 
consideration  of  the  jury. 

In  jR.  V.  FlaheHy  (1847,  2  C.  &  K.  782)  the  accused  gave  him- 
self up  to  the  police  saying  that  he  had  committed  bigamy.  No 
other  evidence  beyond  this  confession  was  adduced,  and  Pollock, 
C.B.,  said :  "  You  must  give  evidence  of  the  first  marriage  beyond 
the  mere  admisidon  of  the  prisoner.  .  .  .  There  must  be  evidence" 
of  the  fact  of  the  first  marriage.  .  .  .  There  is  some  evidence  of 
a  marriage,  but  I  shall  tell  the  jury  that  it  is  not  enough." 

In  R.  V.  Povey  (1852,  22  L.J.,  M.C.  19),  where  it  was  held 
in  a  bigamy  case  that  evidence  of  Scotch  law  was  necessary  to 
prove  a  valid  second  marriage  in  Scotland,  Jervis,  C.J.,  in  the 
course  of  the  argument  observed :  "  If  the  prisoner  himself  had 
said  that  he  was  married  perliaps  that  would  have  done." 

The  only  other  case  to  which  I  need  refer  is  R.  v.  Savage 
(1876, 13  Cox,  178).  That  again  was  a  prasecution  for  bigamy. 
A  Roman  Catholic  priest  was  called  to  prove  that  the  first 
marriage,  which  had  taken  place  in  Scotland,  was  valid  according 
to  Scotch  law.  The  presiding  judge,  Lush,  J.,  held  that  the 
witness  was  not  competent  to  prove  the  law  of  Scotland.  The 
prosecution  then  produced  evidence  of  an  admission  made  by  the 
prisoner  on  his  apprehension  that  he  had  been  married  to  Ins 
first  wife  in  Scotland,  and  submitted  on  the  authority  of  U-  v. 
Newton  that  this  was  suflScient.  The  learned  judge  said  that  he 
could  not  act  upon  that  case,  as  it  was  at  variance  with  the  law, 
and  he  should  therefore  overrule  it ;  as  in  an  indictment  for 
bigamy  everything  must  be  proved  most  strictly,  and  no  proper 
evidence  of  the  law  of  Scotland  being  produced,  the  prisoner  was 
entitled  to  an  acquittal. 

We  have,  therefore,  two  cases — Rex  v.  Truman  and  R-  ^• 
Newton  (the  former  a  decision  of  the  full  court  of  King  s  Bench  on  a 
point  reserved) — in  both  of  which  it  was  held  that  the  prisoners 
admissions  were  sufficient  evidence  of  a  valid  first  marria^«.  *^^ 
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in  K  V.  Povey  we  find  the  Chief  Justice  guarding  himself 
against  deciding  that  an  admission  might  not  be  snfficient  In 
iZ.  V.  Flaherty  there  was  no  evidence  at  all  except  a  statement  by 
the  prisoner  when  he  gave  himself  up.  There  was  not  even  any 
extraneous  evidence  to  show  than  an  offence  had  even  been  oom- 
mitted,  and  the  judge  very  naturally  held  that  that  was  not 
enough.  He  did  not,  however,  say  that  there  was  no  evidence. 
He  said  that  there  was  some  evidence,  but  not  enough  to  go  to 
the  jury. 

The  only  case  that  really  creates  a  difficulty  is  R.  v.  Savage, 
in  which  it  was  undoubtedly  held,  though  only  by  a  court  of  con- 
current jurisdiction,  that  R.  v.  Newton  was  bad  law.  On  this 
two  observations  occur.  The  first  is  that  R,  v.  Newton  is  in 
accordance  with  Rex  v.  Tmnnany  which  was  a  case  of  considerable 
authority.  The  second  is  that  it  was  not  necessary  to  the  decision 
in  R,  V.  Savage  to  overrule  R.  v.  Newton,  The  case  of  R,  v. 
Savage  was  little  (if  at  all)  stronger  than  R,  v.  Flaherty,  and 
might  probably  have  been  decided  on  similar  grounda  The 
report  of  R.  v.  Savage  is  very  short,  and  I  cannot  help  doubting 
whether  the  learned  judge  intended  to  go  so  far  as  the  report 
seems  to  indicate ;  and  even  if  he  did,  I  do  not  see  how  the 
case  can  be  said  to  have  overruled  Rex  v.  Truman  and  R:  v. 
Newton, 

In  my  opinion  Rex  v.  Truman  and  R,  v.  Neivton  are  good 
law,  and  have  not  been  overruled.  And  I  therefore  come  to  the 
conclusion  that  according  to  English  law  the  first  marriage  in  a 
case  of  bigamy  may  be  proved  from  admissions  made  by  the 
accused,  provided  that  they  are  strong  enough,  and  provided  that 
there  is  some  other  evidence  to  establish  at  all  events  a  priind 
facie  suspicion  that  a  crime  has  been  committed. 

In  the  present  case  it  seems  to  me  that  the  evidence  of  a 
ceremony  having  Ijeen  performed  is  sufficient  to  raise  a  suspicion 
that  the  second  marriage  was  bigamous.  The  admissions  them- 
selves are  of  considerable  weight,  because  they  were  made  after 
the  second  marriage  had  been  contracted,  and  when,  therefore,  it 
would  have  been  much  more  to  the  prisoner's  interest  to  liave 
endeavoured  to  cast  doubt  upon  the  first  marriage  than  to  have 
admitted  it. 
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Taking  all  the  evidence  together,  I  do  not  feel  myself  able  to 
say  that  there  was  not  sufficient  to  convict  the  prisoner,  and  I 
therefore  agree  that  the  appeal  should  be  dismissed  and  the 
conviction  affirmed. 

Appellant's  Attorneys:  Macintosh  Jk  Kennerley. 


Re  DU  PREEZ'S  WILL. 

1904.    October  6.    Solomon,  J. 

WiU, — EoBirinsic  evidence. — Ambiguiiif. 

A  testatrix  beqaeathed  to  one  of  her  sons  the  life  usufruct  of  **  my 
house  on  erf  No.  ,  Muckleneuk,  Pretoria."  At  the  date  of  the 
will  as  well  as  at  the  date  of  her  death  she  owned  three  houses  on 
three  different  erven  in  Muckleneuk.  Held,  that  extrinsic  evi- 
*  dence  was  admissible  to  show  which  of  the  three  erven  was  intended 
by  the  testatrix. 

Application  by  the  executors  dative  in  the  estate  of  the  late 
Amarentia  du  Preez  for  an  order  declaring  that  a  portion  of  erf 
No.  168,  Muckleneuk,  Pretoria,  was  the  property  intended  by  a 
bequest  made  by  the  late  Amarentia  du  Preez  in  favour  of  her 
son  R.  S.  Steyn,  and  for  an  order  authorising  the  Registrar 
of  Deeds  to  pass  transfer  of  the  said  property  to  the  said  R.  S. 
Steyn  as  usufructuary  heir. 

The  facts  appear  from  the  judgment. 

Chregoroweki,  for  the  applicants,  referred  to  Asta^i  v.  Aitton 
(63  LJ.,  Ch.  834);  Charter  v.  ChaHer  (43  LJ.,  Prob  73); 
Wigram,  Eoctrinsic  Evidence  in  the  Interpretation  of  Wills 
pp.  109  and  155;  Stephen,  Digest  of  tits  Law  of  Evidence 
art  91  (8). 
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Solomon,  J. :  I  think  the  applicants  are  clearly  entitled  to 
the  order  which  they  ask  for  in  this  matter.  It  appears  that 
the  late  Mrs.  du  Preez  made  a  will  dated  the  20th  April,  1904. 
In  that  will,  after  appointing  her  children  as  heirs,  she  proceeded 
to  make  the  following  provision ;  "  Benier  Stephanns  Steyn " 
(who  was  one  of  the  heirs)  "shall  after  my  deatii  remain  in 
possession  of  my  house  on  erf  No.  (Uank),  Mackleneok,  Pretoria, 
for  his  support  as  long  as  he  lives,  as  he  is'  an  idiot  After  his 
death  the  said  erf  with  house  shall  be  sold  and  divided  amongst 
my  said  children."  Now  it  ai^>ears  that  at  the  date  of  her  death 
the  testatrix  owned  three  erven  in  Muckleneuk,  on  each  of  which 
erven  there  was  a  house ;  consequently  the  words  of  this  bequest 
apply  equally  to  any  one  of  the  three  ervea  In  those  circum- 
stances I  think  it  is  quite  dear  from  the  authorities  which  have 
been  quoted  that  extrinsic  evidence  is  permissihle  in  order  to 
determine  what  was  the  intention  of  the  testatrix — which  of 
.these  erven  and  which  of  these  houses  in  Muckleneuk  she  in- 
tended should  be  occupied  by  this  idiot  son  of  hers  as  long  as 
he  lived  The  cases  which  have  been  quoted  are,  it  is  true, 
English  decisions ;  but  I  take  it  that  our  law  is  practically  the 
same  on  this  point,  and  that  under  our  law  extrinsic  evidence  of 
the  testatrix'  intention  would  be  permissible  on  a  question  of 
this  nature  to  determine  what  the  testatrix'  intention  was,  and 
which  of  those  objects  she  intended  should  be  the  subject  of  the 
bequest 

If  then  extrinsic  evidence  is  admissible,  it  is  dear  from  the 
evidence  which  has  been  adduced  in  this  case  which  of  the  three 
erven  was  intended  by  the  testatrix  to  be  for  the  benefit  of 
her  idiot  son.  There  is  the  evidence  of  the  person  to  whom  the 
will  was  dictated  by  the  testatrix,  the  evidence  of  two  other 
persons  who  were  present  at  the  time  the  testatrix  dictated  her 
will,  and  other  evidence  also,  to  show  that  the  house  which  she 
intended  should  be  occupied  by  her  idiot  son  was  the  house 
which  is  referred  to  in  the  petition,  namely,  on  portion  of  erf 
Na  168,  which  at  that  time  was  in  the  occupation  of  a  man 
named  Aitchison.  The  evidence  is  quite  condusive  on  that 
pointy  and  it  is  linnecessary  to  discuss  it  in  detail.  Moreover, 
all  the  major  heirs  consent  to  and  indorse  this  application. 


828  STANDARD  BANK  ▼.  WENTZBL  k  LOMBARD. 

There  is  only  one  minor  heir;  his  guardian  consents,  and  the 
Master,  to  whom  the  matter  has  been  referred,  sees  no  objectioii 
to  the  prayer  of  the  petition  being  granted.  La  those  drciim- 
stanoes  the  Court  will  declare  that  the  contention  of  the  peti- 
tioners is  correct,  that  a  portion  of  erf  No.  168  is  the  property 
which  the  testatrix  intended  that  this  heir,  Renier  Stephaniu 
Steyn,  should  occupy  for  as  loilg  as  he  lived,  and  will  authorise 
the  Registrar  of  Deeds  to  pass  transfer  of  the  said  erf  to  him  as 
the  usufructuary  heir.  The  costs  of  .the  application,  will  come 
out  of  the  estate. 

Applicants'  Attorneys :  Stegmann,  EsseUn  &  Roos. 
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1904.    October  10, 11.    Innes,  C.J.,  and  Solomon  and  Mason,  JJ. 

Partnerghip, — Mortgage  band, — General  dauge, — S^^^eequent  ehainge  in 
memherahip  of  partnership, 

A  firm,  coneisting  of  two  partners,  passed  a  mortgage  bond  in  faToiir  ol 
the  plaintiff,  specially  hypothecating  certain  private  property  ol 
the  partners  and  containing  a  general  clause  operating  on  the 
movable  assets  of  the  firm,  lliereafter  a  third  partner  was 
admitted.  The  new  partner  agreed  with  the  plaintiff  that  the 
latter  sliould  have  the  same  preference  over  his  share  of  the  partr 
nership  assets  as  it  already  had  over  the  shares  of  the.  other 
partners.  No  fresh  bond  was  passed.  The  estate  of  the  new 
partnership  was  thereafter  assigned.  The  deed  of  assignment 
stipulated  that  preferent  creditors  should  be  first  paid.  The 
plaintiff  claimed  a  preference  over  aU  the  movable  assets  of  the 
new  firm,  or  in  the  alternative  a  preference  over  the  shares  of  the 
two  original  partners.  Heldy  that  the  admission  of  a  thu'd  partner 
constituted  an  alteration  in  the  indentity  of  the  firm ;  that  the 
movable  assets  of  the  old  firm  had  vested  in  the  new  one,  and  that 
the  bond  had  no  effect  over  the  assets  of  the  latter. 
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Heid^  fuitherj  that  the  agreement  of  the  new  partner  was  not  safficient 
to  give  the  plaintiff  a  preference  over  the  aaaets  of  the  new  firm, 
and  that  such  preference  could  only  be  constituted  by  a  duly 
registered  bond  passed  by  or  on  behalf  of  all  the  partners  of  the 
new  firm* 

Argument  on  exceptions. 

The  declaration  stated  that  prior  to  the  30th  September,  1894, 
three  persons,  Felstead,  Wentzel  and  Lombard,  carried  on  buBiness 
under  the  style  of  Peter  fjelstead  &  Co.  On  that  date  the  firm 
was  dissolved,  Felstead  retired  from  the  firm,  and  the  other  two 
partners  took  over  the  business  with  its  assets  and  liabilities.  At 
the  dissolution  the  firm  of  Peter  Felstead  &  Co.  owed  the  retiring 
partner  the  sum  of  £4221, 19s.  Id.,  and  owed  the  plaintiff  the  sum 
of  £6016,  2s.  lid.  The  two  remaining  partners  formed  a  new 
partnership  under  the  style  of  Wentzel  b  Lombard,  and  this  firm 
took  upo^i  itself  and  made  itself  liable  to  Felstead  for  the  sum  of 
£4221, 19&  Id.  payable  on  the  1st  October,  1899,  with  interest  at 
7  per  cent,  per  annum  as  from  the  1st  October,  1894,  and  further 
made  itself  liable  to  the  plaintiff  for  the  sum  of  £6016,  28.  lid., 
Felstead  at  the  same  time  binding  himself  as  surety  to  the 
plaintiff' for  the  due  payment  of  this  sum.  To  secure  these 
amounts  the  firm  of  Wentzel  b  Lombard  on  the  27th  March,  1895, 
passed  a  bond  in  favour  of  Felstead  for  £10,238,  2&,  which  bond 
was  duly  registered.  On  the  30th  April,  1895,  Felstead  ceded  to 
the  plaintiff  all-his  right,  title  and  interest  in  and  to  the  said  bond 
On  the  31st  December,  1895,  one  Aldred  became  a  partner  in  the 
firm  of  Wentzel  &  Lombard  carrying  on  business  at  Hartebeest- 
f ontein,  and  thereafter  they  opened  business  at  Klerksdorp  under 
the  style  of  Aldred,  Lombard  &  Co.,  and  subsequently  M.  J. 
Aldrec|.  In  joining  the  partnership  Aldred  agreed  to  become 
responsible  for  the  then  existing  liabilities  of  the  firm  of  Wentzel 
&  Lombard,  and  in  particular  that  he,  together  with  Wentzel  and 
Lombard,  should  be  liable  to  the  plaintiff  and  Felstead  in  respect 
of  their  debts  aforesaid,  and  that  the  plaintiff  and  Felstead  should 
have  and  enjoy  the  same  preference  over  his  share  in  the  said 
partnership  as  they  already  had  over  the  shares  of  Wentzel  and 
Lombard,  and  plaintiff  and  Felstead  duly  accepted  this  liability 
and  preference.    On  the  11th  March,  1903,  Wentzel,  Lombard 
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and  Aldred,  carrying  on  basiness  as  aforesaid,  assigned  their 
estates  to  the  defendant  for  the  benefit  of  their  creditcM^  AU 
the  creditors  agreed  to  this  assignment,  and  the  defendant  ac- 
cepted the  trust,  took  possession  of  the  assets,  and  realised  the 
same.  In  the  deed  of  assignment  it  was  provided  that  the 
defendant  should  distribute  the  proceeds  arising  from  the  realisa- 
tion of  the  assets  by  first  paying  all  preferent  creditors  in  fall, 
and  then  distributing  the  remainder  among  the  concurrent 
creditors  |>ro  rcttd.  The  sum  of  £6016,  2s.  lid.  had  been  duly 
paid  to  the  plaintiif  at  the  date  of  assignment,  but  the  sum  of 
£4221, 19s.  Id.  was  still  due.  The  defendant  refused  to  aocoid 
to  the  plaintiff  a  preference  in  respect  of  this  sum  over  the  con- 
current creditora 

The  plaintiff  claimed : — 

(a)  A  declaration  that  it  was  entitled  to  a  preference  over  the 

assets  specially  mortgaged  by  the  bond  and  over  the 
assets  of  the  assigned  estates ;  or  in  the  alternative 

(b)  A  declaration  that  it  was  entitled  to  a  preference  over  the' 

assets  specially  mortgaged  by  the  bond  and  over  the 

shares  of  Wentsel  and  Lombard  in  the  assets  of  the  firm. 

To  this  declaration  the  defendant  excepted  on  the  grounds : — 

(1)  That  it  was  bad  in  law  and  disclosed  no  ground"  of  action, 
inasmuch  as  it  did  not  allege  that  the  preference  to  be  had  and 
enjoyed  by  the  plaintiff  over  the  share  of  Aldred  in  the  partner- 
ship, and  over  the  new  partnership  in  which  Aldred  was  a 
partner,  was  constituted  by  any  duly  registered  mortgage  bcMid 
or  by  virtue  of  any  legal  or  tacit  right  of  preference  or  hypothe- 
cation whatsoever. 

(2)  That  it  was  generally  vague,  embarrassing  and  bad  in  law. 

C.  0.  Ward  (with  him  Manfred  Nathan),  for  the  excipient, 
referred  to  Ebden  v.  Long  Jk  CoU  Trustee  (3  Searle,  II)  and 
National  Bank  v.  Masters  and  Others  (14  CJmJ.  203). 

Oregorowaki  (with  him  Smuts),  for  the  plaintiff,  referred  to 
de  Pass  v.  Colonial  Chvemmeni  (4  S.C.  383)  and  S.  A,  Loai^ 
Mortgage  amd  Mercantile  Agency  v.  Cape  of  Oood  Hope  Bank 
*  and  LUtlyohn  (6  &C.  163). 
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PcMtoa  (October  11):— 

Innes,  C. J. :  This  matter  came  before  the  Court  yesterday  in 
the  form  oi  an  argument  on  exception  taken  to  the  plaintiff's 
dedan^on.  The  action  was  brought  to  have  it  declared  that 
the  plaintiff  bank  is  pref erent  in  respect  of  its  claim  of  £4200 
against  the  assigned  estate  of  Wentzel  &  Lombard.  The  deed 
of  assignment  provides  that  the  assignee  shall  appropriate  the 
proceeds  of  the  estate  to  the  payment  of  the  various  claims 
against  it,  in  their  order  of  preference.  That  means  that  the 
claims  shall  be  paid  in  the  order  in  which  they  would  be  ranked 
in  case  there  was  a  carumrstiB  creditorum  following  upon  insol- 
vency. The  plaintiff  demands  to  be  so  preferred,  because  it  is 
the  cessionary  of  a  bond  passed  on  the  27th  March,  1895,  in 
favour  of  one  Felstead.  I  shall  endeavour  briefly  to  state  the 
facts  (as  contained  in  the  declaration)  upon  which  the  plaintiff 
bank  bases  that  contention. 

It  appears  that  originally  Wentzel,  Lombard,  and  a  man 
called  Felstead  traded  in  partnership.  Felstead  retired  and  the 
firm  was  dissolved.  At  that  time  the  partnership  owed  to 
Felstead  an  amount  of  £4200.  It  was  also  indebted  to  the 
Standard  Bank  in  the  sum  of  £6000,  for  which  Felstead  person- 
ally had  become  surety.  Wentzel  and  Lombard  formed  a  new 
firm ;  they  took  over  the  above  liabilities,  and  to  secure  them 
they  passed  a  bond  in  favour  of  Felstead  for  £10,000.  That 
bond  is  the  one  ceded  by  Felstead  to  the  bank.  In  December, 
1895,  the  new  firm  of  Wentzel  &  Lombard  underwent  a  change. 
Aldred  became  a  partner,  ^d  the  firm  traded  in  two  places — in 
one  place  under  the  style  of  Wentzel  &  Lombard,  in  the  other 
under  the  style  of  Aldred,  Lombard  &  Co.  The  declaration 
states  that  Aldred  when  he  joined  the  firm  agreed  to  become 
liable  for  these  two  debts  of  £4200  and  £6000,  and  agreed  that 
they  should  be  preferent  under  the  bond  over  hft  share  of  the 
assets  of  the  partnership.  That  offer,  it  is  alleged,  was  accepted 
by  the  plaintiff  bank.  On  the  11th  March,  1903,  the  new  firm  of 
Wentzel,  Lombard  &  Aldred  assigned  its  estate,  and  the  defend- 
ant was  appointed  to  take  possession  of  the  partnership  assets. 
The  debt  of  £6000  covered  by  the  bond  had  been  paid  at  the  date 
of  the  assignment,  but  the  defendant  refuses  ta  recognise  the 
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balance  of  £4200  as  being  pref erent.  '  Belying  upon  theee  facta, 
the  bank  makes  two  claims:  first,  that  it  be  declared  pref  erent 
for  the  sum  of  £4200  under  the  bond,  on  the  assets  specially 
mortgaged  under  it  and  on  the  assets  generaUy  of  Wentzel, 
Lombard  b  Aldred.  And,  alternatively,  it  claims  a  preference 
on  the  separate  shares  of  Wentssel  and  Lombard  in  the  partner- 
ship estate.  The  question  to  decide  is  whether  the  facts  above 
istated  justify  the  contention  advanced. 

The  bank  claims,  under  a  bond  passed  by  Wentzel  and 
Lombard  alone,  to  be  pref  erent  over  the  assets  of  a  firm  of  which 
the  (Murtners  are  Wentzel,  Aldred  and  Lombard  It  is  of  course 
apparent  that  such  a  bond  can  give  no  preference  over  any  assets 
belonging  to  Aldred.  There  is  no  suggestion  of  a  special 
pledge  of  Aldred's  assets;  and  a  general  bond  would  only 
aifect  them  if  it  were  passed  by  himself  or  in  his  name.  Aldred 
was  no  party  to  this  bond ;  it  was  not  executed  on  his  behalf ; 
it  was  passed  by  Wentzel  and  Lombard  before  he  joined  the 
firm.  Hence  it  can  give  no  preference  whatever  over  any 
assets,  movable  or  immovable,  belonging  to  Aldred.  It  was 
argued  that  any  such  defect  had  been  cured  because  Aldred 
became  a  (Murty  to  the  deed  of  assignment.  But  the  signing  of 
that  deed  could  not  make  any  difference  in  the  legal  position  of 
the  parties.  What  we  have  to  ascertain  is  the  legal  order  of 
preference  as  it  existed  wh^  the  deed  was  signed.  That  docu- 
ment confers  no  right  of  preference  which  did  not  exist  before. 
Then  it  was  also  said  that  Aldred  agreed  that  his  assets  should 
come  under  the  operation  of  the  bond.  The  declaration,  which 
is  very  vague  throughout,  does  not  state  with  whom  he  made 
that  agreement  But  it  ooidd  only  have  been  made  with  his 
copartners  and  with  the  bank,  and  no  agreement  between  Aldred 
and  his  copartners,  or  between  Aldred  and  the  bank,  or  between 
the  three  together,  could  affect  the  rights  of  other  people  who 
were  no'  parties  to  it  The  mere  fact  that  Aldred  made  this 
agreement  at  the  time  he  entered  the  firm,  assukning  tkat  to  be 
so,  cannot  affect  the  legal  position.  The  first  prayer  of  the  de- 
claration, therefore,  canfiot  b^  supported. 

Then  isbs  to  the  alternative  prayer.  It  is  contended  that  even 
if  Aldred^  share  in  the  assigned  estate  be  not  covered  by  the 
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bond,  the  shares  of  Lombard  and  Wentzel — in  the  movables  not 

specially  pledged — ^fall  under  the  operation  of  the  general  clause. 

The  declaration  gives  no  particulars  regarding  the  bond ;  .it  does 

not  say  what  property  was  specially  mortgaged,  it  does  not  even 

state  that  the  bond  contained  a  general  clause,  and  no  copy  of  the 

bond  is  annexed.    If  the  declaration  had  remained  as  originally 

framed,  the  defendant's  exception  would  have  needed  very  little 

argument  to  support  it.    But  by  consent  the  declaration  was 

amended  by  annexing  the  bond ;  so  that  the  Court  is  now  in  a 

position  to  see  what  its  terms  are.    It  is  framed  on  somewhat 

9pecial  lines.    It  recites  that  it  is  passed  by  Wentzel  and  Lombard 

trading  in  partnership  in  order  to  secure- the  debt  which  the  bond 

acknowledges.    No  special  pledge  of  the  partnership  assets  then 

follows,  but  each  individual  partner  pledges  separately  certain 

landed  property  belonging  to  him,  and  registered  in  his  name. 

After  that  the  general  clause  follows.    If  this  general  clause 

operated  only  on  the  private  estates  of  Wentzel  and  Lombard,  it 

is  clear  that  the  bank  would  have  no  preference ;  because  the 

defendant  is  the  assignee  not  of  the  private  estates,  but  of  the 

partnership  estate.    This  is  expressly  admitted  in  par.  11  of  the 

declaration.     But  I  think  after  reading  the  bond  carefully  that 

the  general  clause  was  intended  to  operate  on  the  partnership 

assets ;  and  I  shall  consider  the  case  as  if  that  were  so.    How 

would  the  matter  then  stand  ?    Again  we  must  remember  that 

the  defendant  is  the  'assignee  of  the  estate  of  the  new  firm  of 

Lombard,  Wentzel  &  Aldred.    The  two  former  acting  alone  could 

not  have  bonded  the  assets  of  that  firm  after  they  entered  into 

partnership  with  Aldred ;  the  only  persons  who  could  do  so  were 

the  three  persons  acting  together.    It  Wentzel  and  Lombard 

could  not  do  that  after  the  three  men  entered  into  partnership,  it 

is  difficult  to  see  how  a  bond  passed  by  them  before  that  event 

could  have  such  an  effect     When  Aldred  joined  the  firm  there 

was  a  change  in  its  constitution ;  the  identity  of  the  firm  was 

altered.    I  think  we  may  adopt  the  words  used  by  the  Chief 

Justice  of  the  Cape  in  the  case  of  Exectdors  of  Paierson  v. 

WihBU^  Sted  &  Co.  (1  S.C.  S50) :  "  There  can  be  no  doubt  that, 

as  a  general  principle,  the  Court  can  oiily  recognise  the  members 

of  which  the  firm  consists,^  and  that  any  change  among*  them 
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destroys  the  identity  of  the  firm."  When  a  new  partner  enters 
the  firm,  and  the  new  partnership  takes  possession  of  the  movable 
assets  of  the  old,  those  assets  cease  to  belong  jointly  to  the 
original  partners,  and  they  become  the  joint  property,  for  the 
purposes  of  the  partnership  and  subject  to  its  conditions,  of  the 
three  new  partners.  No  formal  delivery  is  necessary  by  Roman- 
Dutch  law  to  pass  the  property  to  the  new  partnera  English 
law  is  to  the  same  efiect.  In  the  absence  of  any  special  hypothe- 
cation— and  none  is  alleged  to  exist  here — ^when  the  assets 
became  the  property  of  the  new  firm  there  was  nothing  for  the 
old  bond  to  operate  upon.  This,  of  course,  only  applies  to 
property  subject  solely  to  the  operation  of  the  general  clause. 
Land  specially  mortgaged  stands  in  a  different  position ;  it  cannot 
be  transferred  until  the  bond  over  it  has  been  paid.  There  is  no 
allegation  in  the  declaration  that  the  land  bonded  by  each  partner 
separately  has  been  dealt  with  by  the  assignee.  It  is  land  regis- 
tered in  the  private  names  respectively  of  the  two  partners  of  the 
old  firm.  It  may  be  that,  by  some  arrangement  come  to  between 
those  parties,  this  land  is  regarded  as  a  partnership  asset ;  if  so 
it  will  probably  be  handed  over  to  the  assignee  to  be  dealt  with 
under  the  deed.  But  there  is  no  allegation  in  the  declaration  to 
that  effect.  Moreover,  there  is  no  serious  contention  between  the 
parties  with  regard  to  this  land,  because  it  is  common  cause  that 
thia  bond  must  be  paid  before  the  landed  property  can  be  dealt 
with  or  transferred.  That  being  so,  I  think  the  only  course  for 
the  Court  is  to  allow  the  exception  and  to  set  aside  the  declara- 
tion. The  bank,  if  so  advised,  may  file  another  one ;  but  this 
declaration  in  my  opinion  does,  not,  as  it  stands,  disclose  any 
good  cause  of  action. 

Solomon,  J. :  I  concur  in  the  judgment  which  has  been  de- 
livered by  the  Chief  Justice.  I  propose,  however,  to  add  a  few 
observations  on  the  case,  and  in  discussing  the  matter  I  shall 
make  certain  assumptions  with  regard  to  the  facts  set  out  in  the 
declaration,  and  subsequently  I  shall  deal  with  the  facts  as  they 
appear  in  the  declaration..  I  shall  assume  then,  in  the  first  place, 
that  Wentzel  and  Lombard  in  1895  were  trading  in  partnership, 
under  the  style  of  Wentzel  &  Lombard.    On  the  27th  March, 
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18951  the  firm  of  Weotzel  &  Lombard  passed  a  general  bond  in 
favour  of  one  Felstead  over  the  movable  assets  of  the  partner- 
ship ;  this  bond  was  subsequently  ceded  by  Felstead  to  the 
Standard  Bank,  who  .is  the  plaintiff  in  the  present  ease.  There- 
after, on  the  Slst  December,  1895,  a  third  partner  was  admitted 
into  the  firm — a  man  of  the  name  of  Aldred.  Up  to  that  time 
the  firm  had  been  carrying  on  business  at  Hartebeestfontein 
under  the  style  of  Wentssel  &  Lombard ;  after  the  admission  of 
Aldred  into  the  partnership  the  business  was  carried  on  in  two 
places,  at  Hartebeestfontein  and  at  EJerksdorp— at  Hartebeest- 
fontein under  the  style  of  Wentsel  b  Lombard,  and  at  Klerks- 
dorp  under  the  style  first  of  Aldred,  Lombard  &  Co.,  and 
subsequently  of  Aldred  &  Co.  Hereafter  I  shall  take  it  that 
this  new  firm  of  three  partners  became  insolvent  The  question 
which  I  have  to  consider  is  whether  in  those  circumstances  the 
Standard  Bank,  the  plaintiff  in  this  case,  would  be  preferent 
creditor  in  the  insolvent  estate  of  the  firm. 

Now  if  we  consider  what  is  the  nature  of  the  general  bond, 
and  consider  also  what  is  the  effect  of  a  .change  amongst  the 
members  of  a  partnership,  then  it  seems  to  me  the  answer  to 
that  question  is  an  extremely  simple  one.  A  general  bond  only 
comes  into  effect,  of  course,  in  a  case  of  insolvency ;  and  it  then 
operates  upon  whatever  property  the  insolvent  is  possessed  of 
at  the  date  of  the  insolvency.  There  is  nothing  in  the  absence 
of  fraud — I  am  not  dealing  with  that  aspect  of  the  case,  because 
there  is  no  allegation  of  fraud — ^to  prevent  any  person  who  has 
passed  a  general  bond  over  his  property  from  dealing  with  it 
and  disposing  of  it,  and  any  property  so  disposed  of  is  immer 
diately  released  from  the  operation  of  the  bond.  That  being  so, 
what  was  the  effect  in  this  case  of  Wentzel  and  Lombard  taking 
a  third  partner,  Aldred,  into  partnership  ?  I  am  not  dealing 
with  exceptional  cases ;  but  the  general  rule  in  such  a  case  is 
that  the  old  firm  is  put  an  end  to  and  a  new  firm  is  constituted, 
and  in  the  absence  of  any  provisions  to  the  contrary  I  take  it 
that  the  assets  of  the  old  firm  are  thereupon  ipno  facto  trans- 
ferred to  ih»  new  firm.  The  old  firm  ceases  to  exist,  and  has  no 
further  i^ssets';  the  new  firm  is  constiCuted,  and  the  assets  of  the 
old  firiu  become  the  assets  of  the  new  firm:     If*  that  be  so,  it 
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seems  clear  that  upon  this  transfer  of  assets  the  old  bond,  the 
general  bond  which  was  passed  by  the  original  firm  over  the 
assets  of  that  firm,  ceased  to  have  any  further  effect.  There  is 
nothing  for  that  bond  to  operate  upon ;  the  assets  are  gonc^  and 
clearly  the  bond  cannot  operate  or  have  any  effect  on  the  assets  of 
this  new  firm  which  has  been  constituted  upon  the  dissolution. 

It  is  true  in  this  case  the  declaration  alleges,  in  paragraph 
10,  that  "  the  said  Aldred,  in  joining  the  said  Wentzel  and 
Lombard,  agreed  to  become  responsible  for  the  existing  liabili- 
ties of  the  firm,  and  in  particular  that  he,  together  with  Wentzel 
and  Lombard,  should  be  liable  to  the  plaintiff  bank  and  to 
Felstead  in  respect  of  their  debts  aforesaid,  and  that  the  plain- 
tiff bank  and  the  said  Felstead  should  have  and  enjoy  the  same 
preference  over  his  share  in  the  said  property  as  they  already 
had  over  the  shares  of  the  said  Wentzel  and  the  said  Lombard, 
and  the  plaintiff  and  the  said  Felstead  duly  accepted  this  Lia- 
bility/' But  of  course  it  is  quite  clear  that  any  agreement  of 
that  nature,  binding  though  it  may  be  to  the  parties  to  that 
agreement,  can  be  of  no  effect  against  creditors ;  it  cannot  pos- 
sibly constitute  a  preference  over  the  assets  of  the  nei^  firm. 
The  only  way  in  which  such  a  preference  can  be  constituted  is 
by  a  mortgage  of  the  property  duly  made  and  registered  in  the 
Deeds  Office,  and,  in  the  absence  of  such  a  duly  registered  mort- 
gage deed,  no  agreement  of  this  nature  can  be  of  any  effect 
whatsoever  against  the  creditors  in  an  insolvent  estate.  There- 
fore, if  this  were  a  case  of  insolvency,  it  seems  clear  to  me  that 
the  bank  would  not  be  a  preferent  creditor  in  the  insolvent 
estate,  and  therefore  there  would  be  no  cause  of  action  disclosed 
in  the  declaration. 

I  have  treated  this  case  as  one  of  insolvency,  and  I  think  it 
must  be  treated  upon  that  basis,  though  in  fact  it  was  an  assign- 
ment ;  because  the  deed  of  assignment  provides  that  the  defend- 
ant as  assignee  should  distribute  the  proceeds  arising  from  the 
realisation  of  the  estate  by  him,  by  first  paying  the  preferent 
creditors,  and  then  distributing  the  remainder  among  the  con- 
current creditors  pro  raid.  The  assignee  had  to  proceed  in 
exactly  the  same  way  as  if  it  were  an  insolvent  estate.  He  had, 
in  the  first  place,  to  determine  who  were  the  preferent  creditors 
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in  the  estate — ^meanizig  thereby  the  creditors  who  would  be  pre- 
f erent  in  case  there  was  an  insolvency.  For  the  word  "  prefer- 
ent "  has  no  meaning  except  in  the  case  of  insolvency,  and  the 
intention  of  the  parties  was  that  the  assignee  should  determine 
who  the  pref erent  creditors  were,  just  as  if  it  had  been  a  case  of 
insolvency.  Then,  having  determined  who  were  the  preferent 
creditors,  his  duty  under  the  deed  of  assignment  was  to  pay  those 
preferent  creditors  in  full.  It  is  upon  that  provision  that  this 
action  is  based,  and  if  it  is  once  decided  that  the  Standard  Bank 
would  not  be  a  preferent  creditor  in  the  estate  of  this  firm  if 
they  had  become  insolvent,  then  it  appears  to  me  that  the  whole 
cause  of  action  falls  away. 

I  have  also  assumed,  for  the  purpose  of  considering  this 
matter,  that  the  assets  in  this  estate  were  movable  assets.  I 
have  made  that  assumption  because,  if  this  was  a  case  of  special 
hypothecation  of  immovable  property,  no  difficulty  could  possibly 
arise  in  the  matter;  and  therefore  I  take  it  that  the  question 
only  arises  in  connection  with  the  movable  assets  of  the  estate 
which  have  not  been  specially  hypothecated,  but  over  which  it  is 
alleged  that  this  bond  exists.  I  have  also  assumed,  for  the 
purpose  of  the  decision  of  this  matter,  that  the  bond  which  was 
passed  by  the  late  firm  was  a  bond  over  the  assets  of  the  firm, 
and  not  a  bond  over  the  private  property  of  the  partners  of  the 
firm.  That  is  so  stated  in  the  declai*ation,  and  that  is  the  cause 
of  action  which  is  set  forth  in  the  declaration ;  and  clearly  if  the 
bond  were  not  a  bond  passed  by  the  firm  over  the  assets  of  the 
firm,  but  were  a  bond  passed  by  the  individual  partners  over  the 
individual  and  private  estates  of  those  partncra,  then  of  course  no 
quei^ion  could  arise  in  this  case.  •  For,  upon  the  declaration,  this 
is  a  case  in  which  we  are  dealing  with  the  assets  of  the  firm. 
The  assignee  is  to  distribute  the  assets  of  the  firm  ;  he  has  noth- 
ing to  do  with  the  iissets  of  the  individual  partners,  or  with  any 
question  of  preference  which  may  arise  in  case  the  estates  of  the 
individual  partners  were  made  insolvent.  It  seems  to  me  that 
the  result  is  that  the  bank  cannot  be  taken  to  be  preferent 
creditor  in  this  assignment,  and  therefore,  as  I  have  already  said, 
the  whole  caus6  of  action  falls  to  the  ground. 

The  result  may  appear  somewhat  startling  that,  where  mem- 
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bers  of  a  firm  give  a  general  bond  over  the  assets  of  that  firm, 
and  thereafter  a  change  takes  place  in  the  membership  of  the 
firm  by  the  admission  of  the  third  partner,  the  bond  is  no  longer 
of  any  force  or  effect.  But  though  the  resnlt  may  appear  start- 
ling, I  must  say  I  do  not  myself  consider  that  it  is  at  all  regret- 
table that  that  should^  be  so ;  for  I  do  not  think  that  general 
bonds  are  to  be  favoured  more  than  is  absolutely  necessaiy.  If  a 
person  deals  with  a  firm,  and  takes  a  general  bond  from  them 
over  the  assets  of  the  firm,  he  will  now  clearly  understand  the 
position  in  which  he  stands.  If  after  the  passing  of  the  bond  a 
new  firm  is  constituted,  the  only  way  in  which  he  can  obtain  a 
preference  over  the  assets  of  the  new  firm  is  by  obtaining  a 
registered  mortgage  bond,  and  in  the  absence  of  such  a  registered 
bond  it  appears  to  me  that  he  has  no  preference  whatever  over 
the  assets  of  the  new  firm.  In  my  opinion  the  exception  must 
be  allowed. 

Mason,  J. :  Plaintiff  holds  a  bond  containing  a  special  mortgage 
of  land  and  the  usual  general  clause.  This  bond  was  ^en  by 
Wentzel  and  Lombard ;  they  assumed  a  new  partner  Aldred,  who 
agreed  to  the  bond  being  charged  against  the  new  firm  and  its 
property.  It  is  claimed  that  under  this  bond  the  plaintiff  is 
entitled  to  a  preference  over  the  movable  property  of  the  new 
firm,  or  at  any  rate  Wentzel  and  Lombard's  two-thirds  share. 
As  regards  Aldred,  it  is  impossible  to  maintain  that  his  property 
became  mortgaged  by  an  unregistered  agreement.  As  regards 
Wentzel  and  Lombard,  the  bank  depends  upon  the  contention 
that  they  did  not  alienate  the  movable  property  to  the  new 
partnership,  but  only  an  interest  in  it  to  Aldred.  This  conten- 
tion seems  to  me  untenable.  It  is  true  that  a  partnership  is  held 
as  a  rule  not  to  have  a  persona  distinct  from  its  members,  but  it 
is  clear  that  property  contributed  to  the  partnership  vests  in  the 
members  not  in  their  individual,  capacity,  but  as  partners ;  this 
property  they  cannot  alienate  or  mortgage  or  use  except  for  the 
purposes  of  the  partnership,  nor  is  it  subject  to  attachment  by 
creditors  of  the  individual  partners. 

It  therefore  follows  that  the  movable  property  over  which  the 
bank  claims  a  preference  passed  away  from  the  ownersliip  of 
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Wentzel  and  Lombard,  who  gave  the  bond,  and  vested  free  of  the 
Ixmd  in  Wentzel,  Lombard  and  Aldred  in  their  capacity  as 
members  of  the  new  firm,  which  has  not  passed  any  mortgage  to 
the  plaintiff. 

I  concur  in  upholding  the  exception. 

Plaintiff's  Attorneys :  Lunnon  ct*  Nixon  ;  Defendant's  Attor- 
ney :  /.  H.  L.  FindUiy. 
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Id04.    October  12.    Innes,  C.J.,  and  Smith  and  Mason,  J.J. 

Sher^, — Negligence. — Attachment  of  goods  ofineolvenL — Law  No,  IS  of 
1895,  Mc  24. 

By  warrant  of  the  Master  the  Sheriff  was  ordered  to  attach  the  goods 
of  an  insolvent  The  warrant  reached  the  local  deputy-sheriff  on 
the  9th  November,  and  was  executed  by  him  on  the  11th,  his 
return  stating  that  he  proceeded  to  the  business  premises  of  the 
insolvent,  that  he  found  all  i^e  stock-in-trade  removed,  and  that 
the  insolvent  informed  him  that  he  possessed  no  other  goods. 
From  the  evidence  it  appeared  that  the  insolvent  refused  to  give 
any  information  regarding  the  goods  removed.  As  a  fact  the 
goods  had  been  attached  and  removed  by  the  messenger  of  the 
magistrate's  court  some  ten  days  before.  They  were  advertiBed 
for  sale  in  the  Gazette  of  the  6th  November,  and  sold  on  the  14th 
by  the  messenger,  who  was  uot  aware  of  the  sequestration.  The 
Sheriff  did  not  know  of  the  attachment  or  subsequent  sale.  Beld^ 
that  there  was  do  negligence  on  the  part  of  the  Sheriff  rendering 
him  liable  in  damages. 

Action  for  damages. 

The  declaration  set  out  that  the  estate  of  Judelowitz  was 
provisionally  sequestrated  on  the  3rd  November,  1903;  that  the 
order  of  sequestration  was  made  final  on  the  10th  November 
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that  on  the  29th  October  certain  creditors  obtained  judgment 
against  Judelowitz  in  the  magistrate's  court  at  Potchefstroom ; 
that  a  writ  of  execution  was  taken  out,  the  goods  of  Judelowitz 
attached  by  the  messenger  of  the  court,  and  advertised  for  sale 
on  the  14th  November;  that  on  the  6th  November  the  Master 
of  the  Supreme  Court  issued  to  the  defendant  his  warrant  to 
attach  all  the  goods  of  Judelowitz ;  that  it  was  the  duty  of  the 
defendant  under  the  warrant  to  attach,  through  his  deputy  at 
Potchefstroom,  all  the  said  goods;  that  the  deputy  on  the  11th 
November  proceeded  to  the  business  premises  of  the  insolvent  at 
Potchefstroom  to  execute  the  Master's  warrant,  and  made  a  return 
thereon  that  the  stock-in-trade  had  been  removed ;  that  it  then 
became  the  duty  of  the  deputy -sheriff  to  follow  up  and  attach 
the  said  goods  in  the  hands  of  the  messenger  of  the  magistrate's 
court,  but  that  in  breach  of  his  duty  he  neglected  and  failed 
to  do  so;  that  in  consequence  of  this  negligence  and  breach 
of  duty  the  messenger  sold  the  goods  on  the  14th  November,  and 
distributed  the  proceeds  of  the  sale  among  the  judgment  credi- 
tors ;  and  that  the  estate  of  Judelowitz  had  in  consequence  been 
deprived  of  the  said  goods,  which  were  valued  at  £500,  and  had 
suffered  damage  to  the  extent  of  £500. 

The  defendant  pleaded  that  neither  he  nor  his  deputy  was 
aware  of  the  goods  having  been  attached  by  the  messenger  or  of 
the  subsequent  sale;  that  when  his  deputy  proceeded  to  the 
business  premises  of  the  insolvent  to  attach  his  goods,  the  latter 
declined  to  give  him  any  information  regarding  the  goods,  which 
he  stated  had  been  removed,  and  the  deputy  was  unable  to  ascer- 
tain what  had  become  of  them;  that  the  goods  were  sold  for 
the  sum  of  £125,  which  sum  represented  their  true  value.  He 
further  denied  that  there  was  any  negligence  or  breach  of  duty 
on  the  part  of  his  deputy,  and  that  the  estate  of  Judelowitz  had 
suffered  any  damage. 

From  the  evidence  it  appeared  that  the  goods  of  the  insolvent 
were  attached  and  removed  by  the  messenger  of  the  court  on  or 
about  the  30th  October.  The  sale  was  advertised  in  the  Oazette 
of  the  6th  November.  The  petitioning  creditor  for  the  seques- 
tration was  resident  in  Johannesburg.  The  warrant  of  the 
Master  was  dated  the  7th  November,  reached  the  deputy-sheriff 
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on  the  evening  of  the  9th,  and  was  executed  on  the  11th,  the 
return  thereon  being  as  follows : — 

I  hereby  certify  that  on  this  the  11th  day  of  November^  1903,  I 
proceeded  to  the  business  premisee  of  the  insolvent  for  the  purpose  of 
executing  the  attached  warranty  and  found  that  all  the  stock-in-trade 
had  been  removed.  The  insolvent  informed  roe  that  he  possessed  no 
other  property. 

This  return  reached  the  defendant  on  the  12th,  and  was  for- 
warded to  the  Master  on  the  same  day.  The  notice  of  sequestra- 
tion was  advertised  in  the  OaOette  of  the  13th  November.  The 
jnessenger  of  the  magistrate's  court  was  not  aware  of  the  seques- 
toktion,  and  distributed  the  proceeds  of  the  sale  among  six 
judgment  creditors.  The  plaintiff  was  appointed  trustee  in 
January,  1904,  and  could  only  find  assets  to  the  value  of  £30. 
Of  the  judgment  creditors  one  had  assigned  his  estate  and  one 
was  not  to  be  found.  No  steps  had,  however,  been  taken  to 
recover  the  proceeds  of  the  sale  from  any  of  the  judgment  credi- 
tors. C!onflicting  evidence  was  given  as  to  the  value  of  the 
insolvent's  assets  which  had  been  sold.  No  evidence  was  given 
as  to  the  amount  of  the  claims  proved  in  the  insolvent  estate. 

Williamson,  for  the  plaintiff,  contended  that  the  deputy- 
sheriff  had  not  used  due  diligence.  He  ought  to  have  made 
inquiries,  and  oaght  to  h^ve  been  aware  of  the  notice  of  the 
sale  in  the  Gazette.  The  damage  suffered  by  the  estate  was  the 
difference  between  the  real  value  of  the  goods  and  the  price  for 
which  they  were  sold.  He  referred  to  Atkinson  on  Sheriffs,  pp. 
190  and  315;  Tanrrell  v.  Proby  (Ir.  Rep.  2  C.L.  460);  Hodgson 
V.  Lynch  (Ir.  Rep.  5  C.L.  358);  Imray  v.  Magnay  (11  M.  &  W.. 
267). 

Barber,  for  the  defendant,  was  not  called  upon. 

Innes,  C.J. :  This  action  is  founded  on  the  alleged  negligence 
of  the  Sheriff  in  not  attaching  certain  goods  belonging  to  the 
insolvent's  estate.  The  first  point  we  have  to  decide  is  whether 
negligence  has  been  established.  It  has  not  been  proved,  in  my 
opinion,  that  the  Sheriff  negligently  failed  to*  make  the  necessary 
inquiries  to  find  where  the  goods  were,  and  to  attach  them.  The 
Sheriff's  duty  is  laid  down  by  sec.  24  of  the  Insolvency  Law. 
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He  is  to  enter  upon  and  attach  the  estate  on  the  Master's  warrant 
and  to  frame  an  inventory.     In  discharging  that  duty  he  is 
bound  to  exercise  such  diligence  and  care  as  an  ordinary  reason- 
able man  would  display.    So  far  as  movables  are  concerned,  in 
the  absence  of  any  special  drcuinstancee  which  would  operate  as 
notice  to  him  that  there  were  or  probably  might  be  goo^  else- 
where, it  seems  to  me  the  Sheriff  would  discharge  his  duty 
if  he  went  and  searched  at  the  place  of  business  and  at  the  resi- 
dence of  the  insolvent    Those  are  the  places  where  movable 
assets  are  usually  kept.    I  do  not  see  that  there  is  any  duty  cast 
upon  the  Sheriff,  as  a  general  rule,  to  hunt  for  goods  elsewhere. 
I  do  not  think  he  is  obliged  to  scour  the  highways  and  hedges, 
or  in  the  absence  of  special  circumstances  to  investigate  matters, 
so  as  to  discover  whether  goods  may  not  be  hidden  away.    What 
can  he  be  expected  to  do  ?  Is  he  to  go  into  the  street  and  inquire 
of  the  passers-by,  or  to  ask  the  neighbours  what  they  know 
about  the  insolvent's  circumstances  ?    Or  is  it  his  duty  to  consult 
the  messenger  of  the  court  ?   I  do  not  think  there  is  any  duty 
upQn  him  to  go  to  the  messenger.    The  moment  the  estate  is 
placed  under  sequestration  it  becomes  illegal  for  the  messenger 
to  sell ;  and  there  is  no  obligation  in  my  opinion  upon  the  Sheriff, 
in  a  case  of  this  kind,  to  inquire  from  the  messenger  whether  any 
goods  belonging  to  the  insolvent  have  been  attached.    Then  is  it 
his  duty  to  consult  the  petitioning  creditor  ?    I  cannot  see  that  it 
is.     He  is  employed  by  the  Master ;  the  Master  has  to  attach  the 
goods  through  the  Sheriff,  and  the  latter  is  under  no  obligation, 
as  far  as  I  can  see,  to  consult  the  petitioning  creditor.    It  may  be 
convenient  that  the  Master  should,  in  the  instructions  issued  to 
deputy-sheriffs,  direct  them,  in  cases  where  it  can  conveniently 
b^  done,  to  consult  the  petitioning  creditor ;  but  I  fail  to  see 
that  there  is  any  legal  duty  cast  upon  the  Sheriff  to  do  so. 

Where  special  circumstances  exist,  however,  I  think  it  is  the 
duty  of  the  Sheriff  forthwith  promptly  and  fully  to  inform  the 
Master  of  them.  In  this  case  there  were  special  circumstances,  and 
the  Sheriff  made  a  special  report  to  the  Master.  As  Mr.  WiUiamr  I 
son  pointed  out,  that  report  impliedly  stated  that  there  had  been 
goods  belonging  to  the  insolvent  which  had  been  removed.  The 
deputy-sheriff  brought  that  fact,  by  the  language  of  his  return, 


JUD£L0WIT2rS  TRUSTBB  t.  THE  SHERIFF.         843 

to  the  notice  of  the  Master.  Can  it  be  said  that  in  transmitting 
his  return  he  ought  to  have  used  the  telegraph  instead  of  the 
post  ?  I  do  not  think  so ;  nor  can  I  see  that  there  was  any 
special  urgency  apparent  in  this  matter.  If  the  conduct  of  the 
Sheriff  or  his  deputy  is  open  to  criticism  it  is,  I  think,  in  this 
respect,  that  his  return  was  not  as  full  as  it  would  have  been 
wise  to  make  it.  It  would  have  been  better  if  he  had  stated  not 
only  that  there  had  been  goods  which  had  been  removed,  but  that 
the  insolvent,  upon  being  requested,  refused  to  give  him  any 
information.  But  I  am  not  prepared  to  hold  that  there  was  any 
legal  duty  upon  him  to  do  that,  or  that  his  failure  so  to  act  con- 
stituted negligence  which  would  make  him  responsible.  Holding 
that  view,  I  think  there  must  be  judgment  for  the  defendant. 

But  even  if  I  came  to  the  conclusion  that  there  was  negligence 
in  not  communicating  more  fully  with  the  Master,  I  am  not 
satisfied  that  that  negligence  was  the  cause  of  any  damage.  If 
this  return  had  been  more  detailed,  if  it  had  included  a  statement 
that  the  insolvent  had  refused  to  supply  information,  I  do  not 
think  any  steps  would  have  been  taken  which  were  not  taken  in 
this  case,  or  that  any  different  result  would  have  followed. 

Moreover,  if  there  had  been  negligence  which  caused  damage, 
I  should  find  the  greatest  difliculty  in  assessing  any  particular 
amount  Mr.  Barber  applied  for  ^absolution  from  the  instance  on 
the  ground  that  there  were  not  shown  to  have  been  any  other  credi- 
tors in  the  estate,  and  therefore  that  ho  damage  had  been  proved. 
The  Court  did  not  see  its  way  to  grant  absolution  at  that  stage ; 
but  if  we  were  asked  now  to  assess  the  damages,  it  would  be  prac- 
tically impossible  to  do  so.  This  is  an  action  to  recover  the  value 
of  the  goods  lost  to  the  estate  by  reason  of  the  negligence  of  the 
deputy-sheriff.  Those  goods  have  not  been  actually  and  entirely 
lost  to  the  estate ;  they  have  been  applied  to  the  payment  of  the 
insolvent's  debts.  Assuming  that  the  plaintiff  had  established 
his  other  contentions,  and  that  the  proceeds  had  been  so  applied 
in  an  irregular  manner  by  being  handed  over  to  the  judgment 
creditors  in  full  settlement  of  their  claims,  it  is  probable  that 
other  creditors  w.ere  prejudiced  thereby.  But  how  are  we  to 
assess  their  damages  ?  We  do  not  know  the  number  of  creditors 
or  the  amount  of  their  claima    The  trustee  gave  us  absolutely 
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no  information  about  the  estate  or  its  administration.  And  how 
we  could  assess  damages  under  those  circumstances  it  is  difficult 
to  see.  It  might  be  argued  the  damages  would  be  the  difference 
between  the  real  value  of  the  goods  and  the  amount  they  fetched 
at  the  messenger's  sale.  That  is  not  the  ground  on  which  this 
action  is  brought,  or  on  which  the  declaration  is  based.  Even  if 
it  were,  there  is  not  sufficient  evidence  before  us.  I  am  not 
satisfied  that  £500  was  the  value  of  the  goods,  nor  car  I  say,  if 
£125  was  below  their  value,  by  how  much  it  fell  short  Under 
all  the  circumstances  I  am  clearly  of  opinion  that  there  should 
be  judgment  for  the  defendant  with  costs. 

Smith,  J. :  I  agree  that  in  this  case  the  facts  do  not  disclose 
such  negligence  on  the  part  of  the  deputy-sheriiff  as  to  make  him 
liable  for  damages,  and  that  therefore  there  must  be  judgment 
for  the  defendant. 

Mason,  J. :  I  also  concur  in  thinking  that  this  action  must 
fail..  .The  duty  of  the  Sheriff  in  insolvency  matters  is  a  special 
duty  csist  on  him  by  sec.  24  of  the  Insolvency  Law.  That  Law 
vests  the  estate  in  the  Master ;  the  Master  has  the  control  of  the 
estate,  and  is  put  in  the  position  of  the  trustee  of  the  estate  until 
the  election  of  a  trustee;  therefore  the  Master  is,  generally  speak- 
ing, the  person  who  is  responsible  for  the  estate.  The  Sheriff,  if 
so  directed  by  the  Master,  has  to  make  an  attachment  under  sec 
24  in  accordance,  of  course,  with  the  instructions  of  the  Master. 
If  the  Master  merely  directs  the  Sheriff  to  make  an  attachment, 
it  appears  to  me  that  the  Sheriff  discharges  his  duty  if  he  goes  to 
the  insolvent  and  inquires  what  goods  there  are,  and  then  reports 
the  result  of  his  inquiry  and  any  attachment  he  makes  on  the 
spot  to  the  Master.  If  that  inquiry  leads  to  particular  circum- 
stances being  disclosed,  which  would  indicate  that  the  Sheriff 
could  obtain  goods  at  some  particular  place  or  in  some  particular 
way,  then  it  may  be,  perhaps,  the  duty  of  the  Sheriff  to  go  and 
obtain  those  goods.  But  if  the  *  Sheriff  is  not  put  upon  inquiry 
in  some  particular  quarter  in  that  way,  I  think  he  discharges  bis 
duty,  where  he  cannot  make  an  attachment,  by  reporting  the 
result  of  his  proceedings  to  the  Master.    He  did  report  it  in  this 
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instance,  and  the  first  question  is.  Did  he  report  it  speedily 
enough  ?    There  was  nothing  to  indicate  to  the  deputy-sheriff  of 
Potche&troom  that  an  immediate  report  to  the  Master  would 
have  any  effect,  and  I  cannot  hold  that  it  was  necessary  for  him 
to  telegraph.    Then  the  question  is,  Did  he  report  fully  enough  ? 
To  my  mind  the  Sheriff's  report  in  this  case  was  not  full  enough, 
because  it  was  a  material  fact  in  connection  with  these  proceed- 
ings that  the  insolvent  declined  to  give  him  any  iqformation,  and 
I  think,  in  that  respect,  the  report  of  the  deputy-sheriff,  which  was 
communicated  at  once  to  the  Master,  was  defective.    It  is  not 
necessary,  in  the  view  I  take,  to  decide  whether  an  omission  of 
that  kind  is  actionable  negligence;  but  of  this  I  am  quite  certain, 
that  there  is  not  the  slightest  evidence  of  any  kind  that  if  a  full 
report  had  been  communicated  to  the  Master  he  would  have 
immediately  taken  steps  to  stop  this  sale.    Indeed,  to  my  mind 
all  the  probabilities  of  the  case  point  entirely  the  other  way,  and 
therefore  I  think  the  plaintiff's  case  fails  because  he  does  not  prove 
that  whatever  negligence  did  occur  caused  the  damage  which 
he  complains  of.    Apart  from  that,  I  find  it  absolutely  impossible 
to  estimate  any  amount  in  which  the  estate  has  suffered  damage. 
The  only  damage  it  really  has  suffered  is  the  difference  between 
what  the  goods  would  have  fetched  if  the  trustee  had  sold  and 
the  total  of  the  dividends  which  the  judgment  creditors  would 
have  got  if  they  had  not  been  paid,  but  had  proved  their  claims 
in  the  estate ;  that  is  the  real  difference  to  the  estate.     We  have 
absolutely  no  information  as  to  the  claims  of  these  judgment 
creditors,  what  the  nature  of  the  claims  were,  or  whether  they 
were  preferent,  and  it  is  absolutely  impossible  for  us  to  deter- 
mine the  data  on  which  we  can  estimate  the  damage.     Apart 
from  that,  it  would  be  diflicult  to  arrive  at  a  conclusion  whether 
the  value  of  the  goods  did  exceed  the  amount  realised  by  the 
messenger's  sale  to  any  extent    Upon  these  facts  I  come  to  the 
conclusion  that  the  plaintiff's  case  has  failed. 

Plaintiff's  Attorneys :  Lunrum  &  Niocon  ;  Defendant's  Attor- 
ney :  /.  H,  L.  Fijidlay. 
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VAN  RENSBURG  AND  OTHERS  v.  TOWN 
COUNCIL  OF  PRETORIA. 

1904.    SeptemberVl,  October  13.    Smith,  Bbistowe  and 

CUBLEWIB,  J.  J. . 

BUU%on$, — Municipal, — YcUri  roll, — Bevicing  advocaU. — Pcwen  of. 
Ordinance  No.  38  o/lWS,  9CC9.  17,  18  and  19. 

Under  seo.  19  of  Ordinanoe  Na  38  of  1903  the  powers  of  the  adTOoate 
appointed  thereunder  are  ooofined  to  the  dedakm  of  objectionB  to 
names  already  appearing  on  the  voters'  list  and  of  daiins  to  be 
enrolled  by  persons  whose  names  have  been  omitted  therefrom; 
and  therefore  he  cannot  consider  an  applicati<m  by  a  yoter  duly 
registered  in  one  ward  to  have  his  name  transferred  to  another. 
Per  Smith  and  CurlxwiSi  J.J.,  Bbistowe,  J.,  dissenting. 

Appeal  from  a  dedsibn  of  the  advocate  appointed  mider 
sec.  19  of  Ordinance  No.  38  of  1903. 
The  facts  appear  from  the  judgmenta 

Esadtn-  (with  him  Ma4ifhd/yen\  for  the  appellants:  The 
Ordinance  does  not  provide  that  a  person  desiring  to  be  r^^ie- 
tered  must  send  in  his  name  to  the  Town  Council.  The  list  is 
not  dosed  till  the  revising  barrister  has  settled  it,  and  up  to  that 
time  a  voter  can  daim  to  be  registered  or  elect  the  ward  in  which 
he  desires  his  name  to  appear. 

*  Oregorawshi,  for  the  respondent :  A  voter  can  elect  his  ward 
as  long  as  the  list  is  in  the  hands  of  the  officer  framing  the  list 
Here  the  appellants  did  so  elect,  and  they  cannot  daim  to  exercise 
a  new  election  before  the  advocate.  Sec  19  does  not  give  the 
advocate  power  to  transfer  names  from  one  ward  to  another. 

Essden  replied. 

Cur.  adv.  wit. 

Piwfea  (October  13):— 

Smith,  J. :  This  is  an  appeal  from  the  decision  of  the  advo- 
cate appointed  under  sec.  19  of  the  MunidpalitieB  Election  Ordi- 
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nance  of  1903,  to  settle  the  voters'  roll  for  the  municipal  area  of 
Pretoria. 

The  facts  discloeed  are  that  the  five  appellants  in  the  month 
of  June  sent  in  claims  to  the  town  clerk  to  be  placed  on  the 
voters'  roll  in  respect  of  their  occupation  or  ownership  of  proper- 
ties situate  in  wards  3,  1  and  4  respectively,  and  their  names 
were  duly  enrolled  on  the  list  made  by  him  in  accordance  with 
the  claims.  Three  of  the  appellants  were  also  entitled  to  be 
placed  upon  the  voters'  roll  by  reason  of  qualifications  they 
possessed  in  ward  3,  and  at  the  court  holden  under  the  provisions 
of  sec.  19  of  the  Ordinance  they  made  application  to  the  advocate 
to  have  their  names  transferred  from  the  wards  in  which'  they 
appeared  on  the  Ust  to  ward  6.  This  application  was  refused 
on  the  ground  that  the  duties  of  the  advocate  appointed  under 
sec.  19  were  confined  to  the  decision  of  objections  to  the  names 
appearing  on  the  list  and  on  claims  to  be  enrolled  by  persons 
whose  names  had  been  omitted  from  the  Ust  At  an  adjourned 
court  holden  on  the  .20th  September  the  two  appellants  named 
Brink  also  applied  to  have  their  names  enrolled  in  ward  5, 
alleging  that  since  their  application  to  be  enrolled  was  sent  in 
they  had  ceased  to  be  qualified  in  ward  4,  and  had  acquired  a 
qualification  in  ward  6,  and  this  application  was  also  refused  on 
the  ground  that  the  sitting  of  the  court  on  the  20th  had  been 
expressly  fixed  for  the  sole  purpose  of  deciding  on  objections 
which  had  been  raised. 

From  these  decisions  the  present  appeal  is  made.  The  ques- 
tion turns  upon  the  construction  to  be  placed  on  sees.  17,  18, 19 
and  20  of  the  Ordinance,  and  I  will  briefly  state  what  in  my 
opinion  is  the  meaning  and  intention  of  these  sections. 

Under  sec  17,  sub-sec.  1,  the  Town  Council  or  some  person  to 
be  appointed  by  the  lieutenant-Qovernor  is,  in  the  month  of 
July  in  each  year,  to  cause  a  list  to  be  made  of  all  persons  quali- 
fied to  be  on  the  voters'  roll.  This  list  is  to  be  divided  into  as 
many  parts  as  there  are  wards,  and  each  part  is  to  show  in 
alphabetical  order  the  name  of  every  person  qualified  to  vote  in 
respect  of  property  within  the  ward  to  which  such  part  refers. 
It  would  thus  appear,  if  this  list  is  properly  compiled,  that  in  the. 
event  of  a  person  possessing  the  necessary  qualifications  for  more 
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than  one  ward,  his  name  would  appear  on  the  list  in  respect  of 
each  of  the  wards  in  which  he  was  so  qualified.  Under  sec  2, 
sub-sec.  3,  however,  no  person  shall  be  enrolled  in  the  voters' 
roll  in  respect  of  more  than  one  ward ;  and  sub-sec.  2  of  see.  17 
provides  what  is  to  be  done  in  the  case  of  a  person  entitled  to  lie 
on  the  voters*  roll  for  more  wards  than  one.  It  enacts  that  such 
a  person  shall  be  entitled  to  elect  the  ward  in  which  he  will  vote, 
and  should  he  decline  or  fail  to  make  such  election  he  shall  be 
registered  as  a  voter  in  such  of  the  wards  as  the  person  framing 
the  voters'  roll  shall  decide. 

I  may  here  pause  for  a  moment  to  consider  the  first  argument 
addressed  to  us  on  behalf  of  the  appellants,  which  was  based 
upon  the  concluding  words  of  this  section.  It  is  contended  that 
the  person  framing  the  voters'  roll  is  the  advocate  appointed 
under  sec.  19,  inasmuch  as  the  duty  of  the  C!ouncU  or  person 
appointed  by  the  Ldeutenant-Qovemor  is  only  to  make  a  list,  and 
under  sec.  20  that  list  only  becomes  the  voters',  roll  when  it  has 
been  settled  and  amended  by  the  advocate  appointed  under 
sec  19.  To  adopt  such  a  construction,  however,  appears  to  me  to 
do  violence  to  the  words  "  frame  the  voters'  roll,"  as  the  advocate 
does  not  frame  it  in  the  ordinary  sense  of  the  word,  though  he 
can  make  additions  to  it  or  strike  out  names  from  it.  Again,  it 
is  clear  that  in  sec.  19  the  words  "voters'  roll"  are  used  as 
synonymous  with  "  list,"  inasinuch  as  the  advocate  is  empowered 
to  enrol  the  names  of  any  voters  which  have  been  omitted  from 
the  "voters'  roll";  and  on  the  hypothesis  that  the  list  only  becomes 
the  voters'  roll  when  it  has  been  settled  and  amended— unless 
the  words  "voters'  roll"  mean  "list" — the  provision  would  be 
impossible  and  absurd.  I  am  therefore  of  opinion  that  the  person 
framing  the  voters'  roll  in  sec.  17,  sub-sec.,  2,  means  the  person 
compiling  the  list  under  the  provisions  of  sub-sec  1. 

After  the  list  is  compiled  the  town  clerk  or  person  appointed 
to  make  it  is  to  cause  it  to  be  deposited  at  the  municipal  offices 
for  the  inspection  of  the  public,  and  is  to  pause  a  notion  to  be 
published  in  the  local  papers  that  all  objections  and  "  claims  to 
be  enrolled  "  will  be  heard  and  determined  at  a  time  and  place  to 
be  specified  in  the  notice. 

Sec  19  provides  for  the  appointment  of  an  advocate  to  hear 
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and  determine  all  claims  and  objections,  who  "may  enrol  the 
names  of  any  voters  which  have  been  omitted  from  the  voters' 
roll,  and  strike  Qut  the  names  of  all  persons  not  entitled  to  be 
enrolled." 

It  is  quite  clear  under  the  provisions  of  these  sections  that  a 
person  qualified  to  be  on  the  voters'  roll  in  respect  of  more  wards 
than  one  is  entitled  to  elect  in  respect  of  which  ward  he  chooses 
to  be  enrolled,  and  that  if  he  declines  to  elect,  or  if  he  fails  to 
elect,  the  person  framing  the  list  is  entitled  to  decide  for  him ; 
but  the  Ordinance  is  silent  as  to  the  manner  in  which  and  the 
time  at  which  this  election  can  be  exercised.  The  provision  that 
in  the  absence  of  an  election  by  the  voter  the  person  framing  the 
list  is  to  decide,  points  to  the  fact  that  the  law  intends  this  to  be 
done  before  tliat  list  is  published,  because  it  is  to  the  list  so 
published  the  advocate  is  to  hear  and  determine  claims  and 
objections,  and  it  is  that  list  after  any  names  are  added  or  any 
names  struck  off  by  the  advocate  which  becomes  the  voters'  roll. 
The  framer  of  the  list,  in  my  judgment,  is  functus  offixno,  and 
cannot  deal  further  with  the  list  after  he  has  once  deposited  it  in 
the  municipal  offices  and  given  notice  that  <;laims  and  objections 
will  be  heard  on  the  specified  day  Taking  into  consideration 
the  language  of  sees.  18  and  19,  the  powers  of  the  advocate  under 
the  Ordinance  seem  to  me  to  be  confined  to  placing  on  the  list  the 
names  of  qualified  persons  whose  names  have  been  omitted  from 
it,  or  striking  off  the  names  of  unqualified  persons  whose  names 
appear  on  it.  No  such  powers  of  amendment  and  correction  have 
been  conferred  upon  him  as  a  revising  barrister  has  in  England 
under  sec  28  of  the  Parliamentary  and  Municipal  Registration 
Act  of  1878.  In  the  present  case  the  appellants'  names  were  on 
the  list ;  they  were  rightly  on  the  list ;  and  in  my  opinion  the 
advocate's  decision  declining  to  transfer  them  from  one  part  of 
the  list  to  another  was  correct.  The  law  clearly  providing  that 
persons  qualified  in  more  than  one  ward  are  entitled  to  an  elec- 
tion, if  it  appeared  that  this  right  of  election  had  been  refused 
them,  I  should  have  feli  no  difficulty  in  allowing  this  applica- 
tion to  be  amended  by  the  insertion  of  a  request  for  an  order  on 
the  town  clerk  by  whom  the  list  was  framed  to  allow  them  then 
to  make  an  election. 

T.P.     (M— 29 
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I  am  dealing  now  with  the  cases  of  van  Rensburg,  Valter  and 
Bourkc.  On  the  facts  disclosed  in  this  case  I  am  of  opinion  th&t 
they  had  the  opportunity  of  making  and  did  make  their  election. 
The  procedure  adopted  in  making  up  the  list  under  sec  17  in 
Pretoria  appears  to  be  that  the  town  clerk  sends  round  blank 
forms  of  application  to  be  enrolled  on  the  voters'  list,  and  amongst 
others  these  forms  were  sent  to  the  three  appellants  above  men- 
tioned. They  must  have  been  aware  that-Miey  were  qualified  to 
be  on  the  voters'  roll  for  ward  5  as  well  as  for  wards  3  or  1,  and 
they  might,  had  they  chosen,  have  claimed  to  be  put  on  the  roll 
for  ward  5.  They  did  not,  however,  do  this,  but  claimed  to  be 
put  on  the  roll  of  wards  3  and  1  respectively.  In  my  judgment 
this  was  an  election  on  their  part  to  be  put  on  the  roll  for  the 
wards  in  which  they  were  qualified,  and  in  respect  of  which  they 
have  been  actually  enrolled.  This  election  need  not  necessarily 
have  been  final,  as  I  am  not  prepared  to  say  that  if  they  had  gone 
to  the  town  clerk  before  the  deposit  of  the  list  and  the  giving  of 
the  notice  specified  in  sec.  18,  and  asked  to  be  put  on  the  part  of 
the  list  attributed  to  ward  5,  they  would  not  have  been  entitled 
to  have  the  change  effected ;  but,  in  my  judgment,  not  having 
done  this,  and  the  list  having  passed  out  of  the  hands  of  the  town 
clerk  into  those  of  the  advocate,  who  is  not  authorised  to  effect 
the  change,  they  are  now  debarred  from  having  it  effected. 

The  case  of  the  two  Brinks  differs  from  that  of  the  other 
appellants  in  this  respect,  viz.,  that  they  are  not  qualified  to  be 
on  the  voters'  roll  in  respect  of  their  ownership  or  occupation  of 
property  in  more  wards  than  one,  but  at  some  date  between  the 
time  they  applied  to  be  placed  on  the  voters'  roll  in  respect  of 
ward  4  and  the  20th  September  they  ceased  to  have  that  qualifi- 
cation, and  acquired  a  qualification  to  be  on  the  roll  in  respect  of 
their  occupation  of  property  in  ward  5.  When  this  change  was 
effected  these  appellants  do  not  disclose,  but  there  is  nothing  to 
show  that  it  was  prior  to  the  publication  of  the  notice  given  by 
the  town  clerk  on  the  ISth  August.  I  think  their  application 
was  rightly  refused  on  the  20th  September  on  two  grounds.  In 
the  first  place,  the  claim  was  not  made  at  the  sitting  of  the  court 
on  tlie  14th  September,  and  the  adjourned  court  on  the  20th  was 
specifically  fixed  for  the  purpose  of  disposing  of  objections,  which 
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had  been  lodged^  notice  being  given  that  no  new  claims  would  be 
entertained.  The  advocate  was  in  my  opinion  justified  in  hold- 
ing that  the  application  was  too  late,  and  I  do  not  think  that  his 
discretion  should  be  interfered  with.  In  the  next  place,  I  see 
nothing  in  the  Ordinance  which  gi^^es  the^vocate  the  power  of 
amending  the  qualification  of  a  voter  as  inserted  in  the  list,  or 
transferring.his  name  from  one  part  of  the  list  to  another.  The 
names  of  these  two  appellants  were  rightly  on  the  list,  and  their 
quaUfications  were  rightly  described  at  the  time  the  list  was 
framed. 

In  my  opinion  it  is  the  qualification  of  the  voter  as  described 
in  the  list  at  the  date  when  the  notice  is  given  under  sec.  18  that 
alone  has  to  be  looked  to.  Supposing,  for  example,  that  these 
two  appellants  had,  subsequently  to  the  date  of  the  notice  given 
by  the  town  clerk  on  the  15th  August,  gone  to  reside  outside  the 
municipal  area  altogether,  ^y,  for  instance,  at  Johannesburg. 
No  objection  to  their  names  appearing  on  the  voters'  roll  could 
have  been  entertained  by  the  advocate  settling  the  roll  on  that 
ground,  inasmuch  as  Ihey  would  under  sec  11,  sub-sec.  1,  clearly 
be  still  qualified  to  be  on  the  voters'  roU  at  Pretoria.  They 
would  have  resided  vrithin  the  municipal  area  for  three  months, 
and  have  been  occupiers  of  property  of  the  required  value  for 
that  period  prior  to  the  15th  August,  and  would  therefore  be 
fully  qualified  as  voters ;  and  the  fact^  that  they  had  subsequently 
to  tiiat  date  quitted  the  municipal  area,  and  were  not  qualified  at 
the  date  when  the  advocate  held  his  court,  would  not  affect  the 
question.  If  their  names,  could  not  be  objected  to  by  any  third 
person,  I  do  not  see  how  they  could  on  the  facts  here  disclosed 
object  to  themselves,  as  it  were,  -for  one  ward  and  claim  to  be  put 
on  the  roll  in  respect  of  another  qhalification  subsequently  ac- 
quired for  another  ward. 

My  conclusion  being  that  the  powers  of  the  advocate  are 
limited  to  striking  out  of  the  list  the  names  of  unqualified  per- 
sons and  inserting  the  names  of  qualified  persons  whose  names 
wesre  omitted,  he  was  right  in  declining  to  transfer  the  names  of 
these  two  appellants  from  one  part  of  the  list  to  another.  Their 
names  were  rightly  on  the  list  in  respect  of  their  proper  qualifi- 
cation, and  he  rightly  declined  to  interfere  with  them. 
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The  provisions  of  chap.  4  of  the  Ordinance  are  very  meagre, 
and  might  well  be  supplemented.  It  would  be  well,  I  think,  that 
provision  should  be  made  for  the  way  in  which  the  election  of  a 
voter  should  be  made  ;  e.g.  that  either  the  town  clerk  or  the 
framer  of  the  list  should  give  notice  to  a  voter  whose  name 
appears  on  the  roll  in  respect  of  more  wards  than  one,  calling 
upon  him  to  elect  in  which  ward  he  wishes  to  vote,  and  stating 
that  in  default  of  election  within  a  certain  time  the  town  derk 
will  proceed  to  make  decision  for  him,  or  that  the  election  may 
be  made  by  the  voter  at  the  revision  of  the  list,  or  in  default  of 
election  by  him  by  the  advocate  for  him«  It  would  be  well  also, 
in  my  opinion,  that  wider  powers  should  be  conferred  upon  the 
advocate  in  bettling  the  list.  They  appear  to  me  to  be  very  cir- 
cumscribed, and  wider  powers  of  amendment  would  be,  I  think, 
convenient. 

In  my  judgment  this  applicatipn  should  be  dismissed  with 
costs. 

CuRLEWis,  J.,  concurred. 

Bristowe,  J. :  I  agree  with  Sir  William  Smith  in  thinking 
that  the  application  of  the  two  Brinks  was  rightly  refused  on 
the  ground  that  it  was  made  too  late. 

As  regards  the  other  appellants,  namely,  van  Rensburg, 
Valter  and  Bourke,  I  regret  to  say  that  I  have  arrived  at  a 
conclusion  different  from  that  of  my  learned  brother. 

At  the  conclusion  of  the  argument  I  felt  strongly,  and  further 
consideration  has  not  displaced  this  view,  that  the  construction 
plfitced  upon  the  Ordinance  by  the  revising  barrister  was  too 
narrow.  The  duty  cast  on  the  barrister  by  sec.  19  is  to  "hear 
and  determine  all  claims  and  objections  "  to  the  list  prepared  by 
the  Town  Council,  and  he  is  given  power  to  enrol  the  names  of 
any  voters  which  may  have  been  omitted  and  to  strike  out  the 
names  of  persons  not  entitled  to  be  enrolled,  and  by  sec  20  the 
list,  "  when  so  settled  and  amended  **  (which  I  take  to  mean  "  as 
settled  and  amended  by  the  barrister  "),  becomes  the  voters'  roll 
for  that  year. 

Now  I  must  say  that  I  fail  to  see  why  the  words  "  all  claims  " 
should  be  cut  down  to  mean  claims  to  be  placed  on  the  roll  by 
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persons  not  already  there.  The  words  are  perfectly  general,  and 
I  think  they  should  be  held  to  include  claims  by  persons  already 
on  the  list  to  have  effect  given  to  their  right  of  election  (if  they 
are  entitled  to  it,  and  have  not  finally  exercised  it)  or  to  have 
mistakes  corrected,  as,  for  instance,  if  they  have  been  placed  on 
the  roll  for  a  wrong  ward  or  for  property  which  they  do  not 
possess  or  under  a  wrong  name  or  what  not.  Even  assuming 
(which  I  am  not  at  all  sure  is  a  necessary  assumption)  that 
**  claims"  in  sec  19  must  be  read  as  meaning  the  same  thing  as 
''claims  to  be  enroUed"  in  sec.  18,  I  should  come  to  the  same 
conclusion.  I  think  it  is  reasonable,  and  I  do  not  think  that  it 
involves  an  undue  straining  of  language  to  read  "claims  to  be 
enrolled  "  as  meaning  "  claims  to  be  properly  enrolled,"  that  is  to 
say,  claims  to  be  placed  on  the  roll  for  such  property  and  in  such 
a  way  as  the  Ordinance  intended  that  the  persons  making  the 
claims  should  be  enrolled.  Let  me  consider  the  consequences 
which  seem  to  me  to  follow  from  the  opposite  view. 

The  framer  of  the  list  or  provisional  voters*  roll  (it  does  not 
much  matter  by  which  name  it  is  called)  is  under  no  statutory 
obligation  to  communicate  with  any  person  before  he  inserts  his 
name  on  the  list  He  is  not  bound  to  send  out  any  notices. 
There  is  nothing  in  the  law  to  prevent  him  from  framing  the 
list  on  the  basis  of  the  roll  of  the  previous  year,  with  such 
alterations  as  maps  and  directories  and  other  public  sources  of 
information  may  suggest  to  him.  And  although  persons  who 
have  qualifying  property  in  more  than  one  ward  are  entitled  to 
elect  for  which  ward  they  will  vote,  there  is  nothing  in  the  Ordi- 
nance to  cast  upon  the  framer  of  the  list  the  duty  of  giving  any 
such  person  an  opportunity  of  exercising  this  statutory  right. 
The  only  notice  to  the  public  provided  for  by  the  Ordinance  is 
that  which  is  to  be  given  by  advertisement  after  the  list  has 
been  framed.  And  as  soon  as  this  advertisement  is  issued  the 
duties  of  the  framer  of  the  list  cease,  and  it  passes  into  the 
hands  of  the  revising  barrister.  In  the  duties  thus  assigned  to 
the  framer  of  the  provisional  list  there  is  no  guarantee  what- 
ever against  mistakes  being  made,  and  no  machinery  for  their 
correction. 

I  must  confess  that  this  raises  to  my  mind  a  very  strong  pre- 
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sumption  that  the  legislature  did  not  intend  the  provisioiial  list 
to  be  final  in  any  particular.  I  cannot  believe  that  if  this  had 
been  the  intention  of  the  legislature  it  would  not  have  made 
careful  provision  for  proper  notices  being  sent  out,  for  ensuring 
that  persons  entitled  to  the  right  of  election  should  be  informed 
of  that  right  and  given  an  opportunity  of  exercising  it,  and  for 
the  correction  of  mistakes. 

It  may  be  said  that  the  Ordinance  is  defective.  But  surely 
it  should  be  construed  tit  rnagis  valeat  quam  pereat  It  seems 
to  me  that  the  sounder  view  is  not  that  the  l^islature  was  guilty 
of  leaving  so  glaring  a  defect  upon  its  handiwork,  but  that  it 
contemplated  that  all  questions  were  to  be  settled,  mistakes  cat^ 
rected  and  difficulties  removed  by  the  revising  barrister,  whose 
duty  it  conceived  to  be  to  settle  and  amend  the  provisicmal  list 
and  transform  it  into  the  voters'  roll.  In  my  opinion,  as  I  have 
already  intimated,  this  is  (upon  the  true  construction  of  the 
statute)  what  the  legislature  has  in  fact  done. 

The  only  remaining  question  is  whether  the  gentlemeu  whose 
case  I  am  now  considering  finally  exercised  their  election  when 
they  filled  up  their  application  forms  for  wards  different  from 
those  for  which  they  now  wish  to  be  enrolled.  It  seems  to  me 
that,  holding  the  views  which  I  have  endeavoured  to  express,  I 
must  go  further  and  hold  that  that  was  not  a  final  election.  If 
I  am  right  in  thinking  that  the  framer  of  the  list  is  not  bounc^to 
put  them  to  their  election,  then  it  must  follow  that  the  right  of 
election  is  open  to  them  until  the  list  comes  before  Uie  revising 
barrister  for  settlement  and  amendment  And  if  the  l^islature 
intended  the  right  of  election  to  be  open  to  them-untit"that4unQ, 
then  nothing  short  of  an  intentional  abandonment  of  that  stlitu- 
tory  right  can  deprive  them  of  the  benefit  .of  it.  I  cannot  think 
that  merely  sending  in  an  application  to  be  r^stered  in  one 
ward  can  be  construed  to  be  an  intentional  abandonment  of  the ' 
right  of  election  given  by  the  Ordinance.  In  my  opinion,  there- 
•-fore,  these  gentlemen  had  not  finally  exercised' their  right  of 
election,  and  a  locus  penitentiae  was  open  to  them. 

Applicants'  Attorney :  V.  H.  L,  Findlay  ;  Respondent's  At- 
torneys :  Macintoeh  &  Kennerley. 
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REUTER  V.  YATES. 

1904.    October  3, 17.    Innes,  C.J.,  and  Smith  oiid  Mason,  J.J. 
MtUuum, — Interest — Usury. 

Whether  interest  is  usurious  or  not  depends  upon  the  circumstances  of 

each  case. 
Where  a  plaintiff  had  stipulated  for  interest  at  the  rate  of  X5  for  a 

loan  of  X65  fur  one  month,  and  the  defendant  failed  to  prove  that 

the  interest  was  extortionate  under  the  circumstances,  the  Court 

enforced  the  contract. 

Appeal  from  a  decision  of  the  First  Civil  Magistrate  of 
Johannesburg. 

The  facts  appear  from  Uie  judgment. 

Cohn,  for  the  appellant,  argued  that  the  interest  was  usurious 
and  extortionate,  and  he  referred  to  Voet,  ad  Pandectas,  22,  1,  3, 
5 ;  Dyason  v.  Ruthven  (3  S.  282) ;  Taylor  v.  HoUard  (2  S.A.R. 
78). 

Gregoroivaki,  for  the  respondent :  A  high  rate  does  not  neces- 
sarily prove  that  the  transaction  was  usurious ;  all  the  facts  must 
be  considered.  The  case  of  Rosenfela  v.  Botlta  (4  S.A.R.  1)  over- 
rules Taylor  v.  HoUard.  Very  high  rates  were  allowed  in 
Cloete  V.  Roberts  (13  C.T.R.  656)  and  de  Vos  v.  Johnson  (late 
High  Court,  4th  July,  1899,  not  reported). 

Cohn  replied. 

Cur.  adv.  wM. 

Po8fea  (October  17):— 

Innes,  C.J.:  This  is  an  appeal  fi-om  a  decision  of  the  First  Civil 
Magistrate  of  Johannesburg.  Judgment  was  given  against  the 
appellant  for  £70,  being  the  face  value  of 'a  note  signed  by  him 
in  favour  of  the  respondent  on  the  I7th  March^nd  maturing  in 
one  month  from  that  date.  The  defence  taiiled  was  one  of  usury 
and  extortion,  coupled  with  a  tender  of ^£47, 1^.  6d.  in  full  settle- 
ment.   The  main  facts  are  not  in  dispute^  and  may  be  shortly 
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stated.  The  note  was  given  in  repayment  of  a  loan ;  the  amount 
advanced  by  the  respondent  was  £65,  the  additional  £5  repre- 
senting interest  or  bonus  for  one  month.  At  the  due  date  the 
appellant  paid  another  £5  in  order  to  secure  an  extension  of  time 
for  a  second  month ;  and  thereafter  he  paid  three  other  sums  of 
£5  each  in  respect  of  three  subsequent  extensions.  When  applied 
to  in  August,  however,  he  refused  either  to  make  further  pay- 
ments or  to  satisfy  the  full  amount  of  the  note.  He  contended 
that  in  law  he  was  only  liable  for  £65,  the  money  actually  lent 
to  him,  with  interest  for  five  months  at  8  per  cent  (which  he 
adopted  as  a  fair  and  proper  scale).  The  capital  together  with 
the  interest  so  calculated  amounted  to  £67,  Is.  6d. ;  from  this  he 
claimed  to  deduct  the  £20  paid  in  return  for  the  monthly  ex- 
tensions, leaving  a  balance  of  £47,  Is.  6d.,  the  sum  which  he 
tendered. 

The  first  point  which  I  propose  to  consider  is  whether  the 
magistrate  was  right  in  enforcing  the  contract,  voluntarily  entered 
into  by  the  appellant,  to  pay  £70  in  return  for  a  loan  of  £65  for 
one  month.  The  law  of  Holland  prohibited  excessive  usury ; 
and  the  courts  of  this  country,  administering  that  law,  will  re- 
fuse to  enforce  contracts  shown  on  due  inquiry  to  be  usurious 
and  extortionate  in  their  nature.  But  our  law  does  not  in  my 
opinion  define  any  particular  rate  of  interest  as  being  necessarily 
usurious ;  it  does  not  fix  a  limit  up  to  which  interest  is  legitimate 
and  proper,  and  beyond  which  it  becomes  illegal  and  excessive. 
That  must  depend  upon  the  circumstances  of  each  case.  Usury 
is  a  good  defence ;  the  difficulty  arises  in  deciding  when  a  con- 
tract is  usurious  and  when  it  is  not.  And  that  difiiculty  is  not  to 
be  solved  by  a  mere  reference  to  the  rate  of  interest  agreed 
upon ;  it  requires  a  careful  inquiry  into  all  the  circumstances 
surrounding  the  transaction  which  is  challenged.  And  the  onus 
in  my  opinion  is  upon  the  pei-son  who  sets  up  the  defence,  to 
satisfy  the  court  upon  the  facts  that  it  is  applicable  and 
sufficient. 

There  is  a  mass  of  Roman-Dutch  authority  upon  this  ques- 
tion, but  I  do  not  propose  to  discuss  it  in  detail.  The.  la^w  was 
very  carefully  examined  and  considered  in  the  case  of  Dyason  v. 
Ruthi'en  (3  S.  282)  by  the  Cape  Supreme  Court,  and  the  cou- 
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elusion  arrived  at  on  that  occasion  is  one  which  I  think  we 
should  adopt.  The  court  held  that  the  question  whether  any 
particular  transaction  was  URurious  or  extortionate  must  be  deter- 
mined by  the  special  circumstapces  of  each  case  ;  that  it  was 
impossible  to  lay  down  any  general  rule  on  the  subject ;  but  that 
in  order  to  sustain  a  defence  of  usury  it  must  be  shown  that 
there  was  present  in  the  transaction  an  element  of  extortion  or 
oppression  akin  to  fraud.  In  deciding  whether  or  not  such  an 
element  was  present,  the  rate  of  interest  agreed  upon  would  of 
course  be  a  most  important  circumstance  to  consider ;  but  it 
would  not  be  the  only  one.  Mr.  Justice  Watebmeyeb,  after 
tracing  minutely  the  history  of  the  law  as  to  usury  in  Holland, 
expressed  his  opinion  in  regard  to  the  practice  of  the  Dutch 
courts.  Those  courts,  he  said,  did  not  always  strictly  follow 
general  rules  as  to  rates  of  interest.  "  They  inquired  into  the 
current  rate,  into  the  nature  of  the  risk,  into  the  circumstances, 
and  thereupon  gave  their  judgments,  not  lightly  setting  aside  a 
stipulation,  but  not  permitting  extortion  amounting  in  their 
opinion  to  fraud."  So  that,  in  the  view  of  that  eminent  lawyer, 
usury,  to  be  a  good  defence  to  an  action  founded  on  an  agreement 
to  pay  interest,  must  under  Roman-Dutch  law  involve  extortion 
amounting  to  fraud. 

It  is  perhaps  not  easy  to  reconcile  some  of  the  dicta  in 
Taylirr  v.  Hdlard  (2  S.A.R.  78)  with  the  views  thus  expressed. 
In  that  case  the  late  High  Court  refused  to  enforce  a  contract  to 
pay  £14,000,  together  with  interest  at  8  per  cent,  on  that  sum,  in 
return  for  a  loan  of  £7000.  Under  the  circumstances  then  dis- 
closed the  same  result  would  probably  have  been  arrived  at 
by  an  application  of  the  principles  laid  down  by  Mr.  Justice 
Watermeyer,  whose  reasons  in  Dyason  v.  Ruthven  had  not  at 
that  time  been  reported.  But  in  the  course  of  his  judgment  Chief 
Justice  KoTZE  remarked  that  the  court  would  not  countenanse 
excessive  and  exorbitant  interest,  upon  the  ground  that  this 
would  be  contrary  to  good  morals  and  public  policy,  not  merely 
on  the  ground  that  protection  should  be  afforded  to  the  promissor. 
In  the  later  case  of  Rosenfels  v.  Botha  (4  S.A.R.  1),  however,  the 
High  Court  granted  provisional  sentence  with  interest  at  60  per 
cent,  upon  a  mortgage  bond.     The  defendant  did  not  appear ;  but 
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the  court  raised  the  question  of  excessive  interest,  and  took  time 
to  consider.  The  fact  that  judgment  was  thereafter  given  as 
prayed  seems  to  me  to  indicate  a  divergence  from  the  dictum  in 
Taylor's  case,  to  which  reference  has  been  made.  The  right 
view  probably  is  that  the.  decision  in  Taylor's  case  is  fully  in 
accord  with  the  principles  laid  down  in  Dyason  v.  Ruthven,  but 
that  some  of  the  dicta  contained  in  the  judgment  should  be 
regarded  as  having  been  subsequently  modified.  It  is  instructive 
to  note  that  in  a  matter  which  came  before  the  Cape  Supreme 
Court  only  last  year  provisional  sentence  was  granted  on  a  pro- 
missory note  with  the  interest  at  25  per  cent.,  the  court  remark- 
ing that  the  absence  of  objection  by  the  defendant  warranted  the 
assumption  that  there  were  good  reasons  for  the  high  rate  of  in- 
terest stipulated  for.  The  conclusion  arrived  at  by  Watermeter, 
J.,  in  Dyason  v.  Ruthven  was  fully  adopted. 

It  comes  then  to  this — in  deciding  whether  the  defence  of  usury 
has  been  sustained,  and  whether  the  lender  has  taken  such  an 
undue  advantage  of  the  borrower,  has  so  practised  extortion  and 
oppression,  that  his  conduct,  being  akin  to  fraud,  disentitles  him 
to  relief,  the  Court  will  examine  all  the  circumstances  of  the  case. 
It  will  not  only  look  at  the  scale  at  which  interest  has  been 
stipulated  for,  but  will  have  regard  to  the  ordinary  rate  prevalent 
in  similar  transactions,  to  the  security  offered  and  the  risk  run, 
to  the  length  of  time  for  which  the  loan  was  given,  the  amount 
lent,  and  the  relative  positions  and  circumstances  of  the  parties. 
Approaching  the  present  dispute  in  that  way,  we  find  that  the 
evidence  given  by  the  appellant  was  not  very  full.  It  certainly 
does  not  prove  the  existence  of  extortion  or  oppression.  The  rate 
agreed  upon  was  high,  but  the  parties  were  dealing  at  arms' 
length,  the  sum  advanced  was  a  small  one  for  a  short  period,  and 
there  appears  to  have  been  no  security.  The  bonx)wer  was 
himself  a  man  who  lent  money,  and  he  admitted  that  on  one 
occasion  he  had  exacted  interest  on  a  small  loan  for  a  short 
period  at  the  rate  of  360  per  cent.  It  may  well  have  been  to  his 
advantage  to  pay  £5  for  the  loan  of  £65  for  one  month.  Under 
these  circumstances  I  do  not  think  that  he  was  justified  in  refus- 
ing to  pay  the  full  amount  o£  the  note  on  the  ground  that  the 
interest  stipulated  for  was  usurious. 
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The  further  qaeetion  whether  he  oonld  claim  to  have  the 
amoiut  of  £20,  which  he  voluntarily  paid  for  further  monthly 
extensions,  applied  to  a  reduction  of  the  capital  must,  I  think, 
depend  upon  the  same  principles,  and  should  be  answered  in  the 
negative. 

The  decision  of  the  magistrate  was  correct,  and  the  appeal 
must  be  dismissed  with  costs. 

Bmith,  J. :  This  is  an  appeal  from  a  decision  of  the  First 
CSvil  Magistrate  of  Johannesburg,  and  involves  the  question  as 
to  whether  a  defence  that  usurious  interest  had  been  charged  was 
successfully  established.  The  facts  have  been  fully  stated  in  the 
judgment  of  the  Chief  Justice,  and  it  is  unnecessary  to  re- 
capitulate them. 

In  this  Colony  there  is  no  local  statute  defining  what  rate  of 
interest  may  be  charged  by  the  lender  of  money.  The  various 
authorities  on  the  Roman-Dutch  law  were  examined  and  dealt 
with  in  the  case  of  Dyaaon  v.  Rvihven  (3  S.  282),  and  the 
conclusion  arrived  at  was  that  under  that  system  of  law  as 
introduced  into  South  Africa  there  is  also  no  fixed  rate  of 
interest  which  may  be  lawfully  stipulated  for,  and  any  excess  of 
which  is  to  be  deemed  unlawful  as  amounting  to  usury.  This 
being  so,  it  seems  to  me  that  each  case  must  be  judged  upon  its 
0¥m  merits,  and  whilst  on  the  one  hand  the  Court  would  not 
enforce  a  bargain  in  which  the  circumstances  showed  that  there 
had  been  extortion  or  any  unfair  or  inequitable  dealing,  or  in 
which  undue  advantage  had  been  taken  of  youth  or  inexperience, 
on  the  other  hand  it  would  not  interfere  with  a  bargain  deliber- 
ately entered  into  by  two  parties  dealing  at  arms'  length  merely 
because  a  high  rate  of  interest  had  been  stipulated  for.  What 
amounts  to  extortion  or  an  inequitable  dealing  is  incapable  of 
exact  definition,  and  regard  must,  as  I  have  said,  be  had  to  all 
the  drcumstanoes  of  the  case.  It  may  possibly  be  that  such  an 
exorbitant  rate  of 'interest  was  charged  as  in  itself  to  afford 
evidence  of  such  inequitable  dealing  as  to  afford  ground  for 
relief;  but  it  does  not  appear  to  me  that  the  present  case  is  one 
of  these. 

Is  there  then  anything  in  the  circumstances  of  the  present  case 
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which  would  justify  the  C!ourt  in  reversing  the  ju^igment  of  the 
magistrate  ?  The  defendant  is  a  man  conversant  with  busineasy 
a  law  agent,  who,  the  magistrate  finds,  had  himself  advanced 
money  on  one  occasion  at  360  per  cent. ;  there  is  no  suggestion 
of  any  unfair  dealing  on  the  part  of  the  plaintiff  or  any  unfair 
pressure  put  by  him  upon  the  defendant.  The  defendant  was 
willing  to  pay  £5  for  the  loan  of  £65  for  one  month,  and  the 
three  further  sums  of  £5  were  paid  by  him  voluntarily  to  secure 
three  months'  further  delay  in  the  payment  of  his  debt  There 
is  nothing  to  show  that  the  plaintiff  ever  asked  him  for  these  or 
put  any  pressure  whatever  upon  him  to  induce  him  to  pay  the 
debt.  Under  these  circumstances  I  am  of  opinion  that  no  facts 
are  disclosed  which  would  induce  the  Court  to  afford  the  defend- 
ant the  relief  he  asks  for.  The  rate  of  interest  no  doubt  is  high, 
but  it  may  not  be  incommensurate  with  the  risk  the  plaintiff  ran 
in  advancing  his  money. 

In  the  case  of  Taylor  v.  HoUard  (2  S.A.R.  78)  Chief  Justice 
EOTZE  declined  to  enforce  an  agreement  to  repay  double  the 
amount  lent  together  with  interest  at  8  per  cent.  In  giving  his 
judgment  he  says :  "  Although  at  the  present  day  criminal  pro- 
ceedings are  not  likely  to  be  instituted  against  usurers,  courts  of 
justice  will  not  countenance  usury  (using  that  term  in  the  sense 
of  excessive  and  exorbitant  and  not  merely  high  interest),  upon 
the  ground  that  this  would  be  contraiy  to  good  morals,  the 
interest  of  our  citizens  and  the  policy  of  our  laws.  I  also  think 
that  an  obligation  or  agreement  in  which  usury,  %.e,  interest 
above  the  current  rate,  is  charged  will  no  longer  in  South  Africa 
be  considered  absolutely  void,  but  that  the  obligation  will  be 
held  valid  and  enforceable  so  far  as  it  is  possible  for  the  court 
to  do  so,  witiiout,  however,  allowing  eaxesaive  usury.  .  .' .  This 
court  will  refuse  to  enforce  to  its  full  extent  a  contract  made  by 
our  citizens  in  which  double  the  amount  advanced  with  interest 
is  stipulated  for,  not  so  much  in  protection  of  the  promissor,  but 
because  to  countenance  such  proceedings  would  be  contrary  to 
good  morals,  the  interest  of  our  citizens  and  the  policy  of  our  law." 
The  case  of  Dyaaon  v.  Ruthven  is  not  referred  to  in  this  judgment^ 
probably  owing  to  the  fact  that,  though  long  anterior  in  date, 
it  had  not  been  reported.     It  is  quite  clear  that  under  the  Roman- 


REUTER  V.  YATES.  861 

Dutch  law,  whether  the  rate  of  interest  be  usurioufl  or  not,  no 
greater  amount  can  be  recovered  by  way  of  interest  than  the 
amount  of  capital  involved,  and  consequently  the  judgment  in 
Taylor  v.  HoUard  may  partly,  at  all  events,  be  supported  on 
that  ground  Chief  Justice  Kotze  gives  no  indication  in  his 
judgment  as  to  the  criterion  which  is  to  distinguish  a  high  rate 
of  interest  from  an  excessive  or  exorbitant  one,  and  he  himself  in 
the  subsequent  case  of  Roaenfds  v.  Botha  (4  S.A.R.  1)  gave  pro- 
visional sentence  on  a  bond  with  interest  at  60  per  cent.  Under 
these  circumstances,  whether  the  ground  on  which  the  Court 
should  interfere  be  the  protection  of  the  debtor,  the  public 
interest  or  public  morality,  it  seems  to  me  that  the  question 
must  be  decided  in  each  case  on  its  own  facts,  and  that  no  hard 
and  fast  rule  can  be  laid  down  to  determine  what  is  a  legal 
contract  which  the  Court  will  enforce,  and  what  is  an  usurious 
bargain  against  which  it  will  give  relief. 

In  my  judgment  this  appeal  should  be  dismissed  with  costs. 

Mason,  J. :  The  respondent  in  this  case  obtained  judgment  in 
the  court  of  the  First  Civil  Magistrate  of  Johannesburg  for  the 
sum  of  £70  upon  the  defendant's  promissory  note  dated  I7th 
March,  1904,  and  payable  one  month  after  date.  The  actual 
amount  advanced  was  £65,  the  remaining  £5  being  bonus  or 
interest  charged  by  the  plaintiff. 

On  the  17th  April,  the  due  date  of  the  note,  plaintiff  extended 
the  time  of  pa3anent  for  one  mouth  in  consideration  of  receiving 
£5  in  cash.  The  same  extension  was  granted  on  the  same  terms 
on  the  17th  May,  17th  June  and  l7th  July,  the  plaintiff  thus 
receiving  £20  in  cash  by  way  of  interest  or  bonus  on  his  original 
advance  of  £65,  and  if  the  judgment  is  paid  this  sum  will  be 
increased  to  £25. 

The  defence  in  the  magistrate's  court  was  that  this  sum  of 
£20  or  £25  was  usury,  and  that  the  plaintiff  was  only  entitled  to 
the  £65  plus  8  per  cent,  interest,  less  the  £20  cash  which  had 
actually  been  paid.  Evidence  was  also  led  to  show  that  appel- 
lant, who  was  ^  law  agent,  and  acknowledged  being  aware  of 
the  provisions  of  the  law  with  reference  to  usury,  had  made  this 
payment  with  open  eyes,  and  had  himself  lent  iitioney  to  a  woman 
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at  the  rate  of  360  per  cent.  .  The  magistrate  gave  judgment 
against  the  defendant  on  the  ground  that  the  payments  made  by 
him  for  an  extension  of  time  were  made  with  open  eyes,  and 
must  be  considered  as  arrangements  or  particular  transactions 
entirely  apart  from  the  tenor  of  the  note,  and  should  not  there* 
fore  be  deducted  from  the  original  sum«  Against  this  judgment 
the  defendant  appeals. 

In  the  case  of  Taylor  v.  HoUard  (2  S.A.R.  78),  in  which 
HoUard  had  agreed  in  writing  to  pay  the  sum  of  £14,000 
together  with  8  per  cent,  interest  in  respect  of  a  loan  of 
£7000,  the  late  High  Court  refused  to  enforce  the  contract, 
not  on  the  ground  of  any  oppression  in  the  bargain,  but  that 
it  was  in  the  public  interest  not  to  countenance  a  claim  for 
interest  which  amounted  to  usury,  and  which  was  prohibited 
by  the  Roman-Dutch  law.  Judgment  was  given  for  the  £7000 
only,  which  had  been  actually  advanced,  and  interest  at  the 
rate  of  8  per  cent  There  does  not  seem  to  have  been  any 
evidence  as  to  what  would  have  been  an  ordinary  and  proper  rate 
of  interest  in  respect  of  the  transaction,  nor  does  the  judgment 
state  upon  what  grounds  8  per  cent,  was  awarded.  In  the  sub- 
sequent case  of  Ro^enfela  v.  Botha  (4  S.A.R.  1)  the  court,  after 
reserving  its  decision  for  one  month,  gave  provisionaljudgment 
by  default  upon  a  mortgage  bond  for  £153  with  interest  at 
60  per  cent  The  judgment  may  have  been  based  on  the  cases 
which  appear  in  Menzies,  in  which  provisional  judgment  is  given 
in  spite  of  a  defence  of  usury  upon  the  ground,  apparently,  that 
such  a  defence  should  be  taken  in  the  principal  case.  It  is  very 
difficult  to  reconcile  the  two  decisions,  because  though  to  coun- 
tenance more  than  8  per  cent,  interest  was  held  to  be  against  the 
public  interest  in  one  case,  in  another  60  per  cent  was  granted 
although  security  was  actually  given. 

The  whole  question  of  usury  was  most  elaborately  and  ably 
examined  by  the  judges  of  the  Cape  Supreme  Court  in  the  case 
of  Dyason  v.  Ruthven  (3  S.  282),  the  report  of  .which  was  pub- 
lished after  tlie  decisions  to  which  I  have  referred  in  the  late 
High  Court.  I  do  not  think  it  necessary  to  attempt  to  add  any- 
thing to  the  jLuthorities  there  discussed.  The  judges  came  unani- ' 
mously  ta  the  conclusion  that  while  the  court  would  give  relief 
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in  all  contracts  in  which  advantage  had  been  taken  of  the  posi- 
tion of  the  debtor  to  extort  an  exorbitant  amount  of  interest,  yet 
there  was  no  law  existing  in  Soath  Africa  by  which  any  definite 
rate  of  interest  could  be  determined,  and  that  if  any  stipulation 
of  interest  was  attacked  as  liable  to  reduction  on  the  ground  of 
imuiy  or  extortion,  that  could  only  be  done  by-offerings  proof  of 
the  usury  and  extortion  in  the  particular  case. 

For  the  defendant,  therefore,  to  succeed  in  this  appeal,  as  it 
is  patent  there  was  no  proof  of  extortion,  he  should  have  estab- 
lished before  the  magistrate  that,  taking  into  consideration  the 
value  of  money  in  Johannesburg,  the  conditions  of  business  and 
the  circumstances  of  himself  and  the  plaintiff,  the  rate  of  interest 
demanded  was  so  unreasonable  as  to  be  usurious.  On  these  points 
the  only  evidence  that  was  offered  tends,  if  anything,  in  the  other 
direction. 

There  may  be  cases  in  which  the  nature  of  the  transaction 
will  render  a  special  rate  of  interest  usurious  on  the  face  of  it ; 
but  I  am  not  prepared  to  say  that  in  the  case  of  a  small  loan  of 
this  kind  for  a  short  period,  without  security,  the  amount  of 
interest,  even  though  exceeding  90  per  cent.,  is  so  unreasonable 
that  the  Court  ought  to  interfere  without  any  evidence  to  guide 
it  as  to  what  interest  would  be  right  and  reasonable  in  this 
transaction. 

In  the  case  of  Taylor  v.  HoUard,  in  which  the  court  fixed 
8  per  cent,  interest,  that  was  the  amount  which  the  parties  them- 
selves fixed  in  the  agreement,  and  that  perhaps  distinguishes  it 
from  the  present  case.  It  may  also  be  noted  that  no  pronounce- 
ment was  made  in  that  case  as  to  what  would  be  a  proper  rate  of 
interest  in  respect  of  small  loans  without  security  for  a  short 
period. 

The  matter  would  probably  have  been  discussed  more  fully 
had  the  case  of  Dyaaon  v.  Ruthven  been  then  before  the  court. 
But  however  that  may  be,  I  do  not  consider  that  ,Taylor  v. 
HoUard  is  an  authority  which  compels  us  to  reduce  the  magis- 
trate's judgment  to  one  for  the  amount  actually  advanced  with 
8  per  cent  interest ;  and  I  am  therefore  of  the  opinion  that  the 
decision  should  be  upheld,  though  it  does  not  appear  to  me  that 
the  ground  upon  which  it  is  based  can  be  supported  by  the 
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authorities  dealing  with  this  subject,  because  they  lay  down  that 
where  usurious  interest  has  been  obtained  under  whatever  pre- 
tence the  excess  which  constitutes  the  usury  should  be  deducted 
from  the  capital. 

Appellant's  Attorney :  E.  L.  Stanley  ;  Respondent's  Attorney : 
W,  A,  Smith, 


TRANSVAAL  MORTGAGE,  LOAN  AND 
FINANCE  CO.,  LTD.,  v.  ARONSON. 

1904.     October  17.     Innes,  C.J.,  and  Smith  and  Curlewls,  J.J. 

Landlord  and  tetiauL — ScUe  of  leased  property, — Ohliyaiion  of  lessee. 

Where  property  over  which  there  is  a  lease  is  sold  the  purchaser  b 
bound  to  recognise  the  lease  ;  but  he  becomes  entitled  to  all  rents 
accruing  as  from  the  date  of  sale.  There  is,  however,* nothing  to 
prevent  the  purchaser  and  seller  from  arranging  that  the  latter 
should  retain  the  right  to  receive  the  rent.  Where  such  an 
arrangement  had  been  made  and  notice  thereof  given  to  the  leasee, 
Heldy  that  the  lessee  was  under  an  obligation  to  pay  the  rent  to 
the  seller,  the  original  lessor. 

Appeal  from  the  Assistant  Resident  Magistrate  of  Pretoria. 

The  appellant  company  sued  the  respondent  for  the  sum  of 
£182,  10s.,  being  balance  of  rent  due  under  a  lease  entered  into 
between  the  parties  on  the  24th  January,  1903. 

The  defendant  excepted  to  the  summons  on  the  ground  that 
the  lease  on  which  the  action  was  founded  became  the  property 
of  one  Michaelson  by  deed  of  transfer  registered  on  the  19th 
June,  1903;  that  plaintiff's  title  to  the  lease  had  expired,  and 
that  therefore  it  had  no  locvs  standi  injvdicio.  The  magistrate 
decided  to  hear  evidence  upon  this  exception,  whereupon  the  de- 
fendant banded  ia  deed  of  transfer  in  favour  of  Michaelson,  and 
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called  the  general  manager  of  the  plaintiff  company.  The  latter 
stated  that  at  the  time  the  sale  to  Michaelson  was  concluded  the 
parties  entered  into  a  special  arrangement  that  the  company 
should  keep  control  of  the  leases,  and  credit  Michaelson  with  the 
rent&  in  reduction  of  interest  on  a  bond  passed  by  the  latter. 
The  tenants  were  all  notified  that  they  had  to  pay  rentals  to  the 
company.  The  leases  were  still  the  property  of  the  company, 
and  had  never  been  ceded  to  Michaelson,  who  paid  rent  in  the 
same  way  as  the  other  tenants.  The  magistrate  upheld  the 
exception,  and  from  this  decision  the  plaintiff  company  appealed. 

Oregorowski,  for  the  appellant :  A  man  may  let  the  property  of 
another,  and  it  is  immaterial  therefore  who  is  the  registered  owner. 
The  lessee  had  to  show  that  he  was  under  the  obligation  to  pay 
the  rent  to  the  purchaser.  By  arrangement  between  the  parties 
the  lease  remained  in  the  hands  of  the  seller,  who  is  therefore 
entitled  to  sue.  See  Voet,  19, 2, 3;  de  Wet  v.  Jooste  (9  S.C.  240) ; 
KoUer  v.  Abbas  (8  S.C.  254);  Salisbury  Q.  M.  Co.  v.  KliprivierS' 
berg  Estate  G.  M.  Co.  (Hertzog,  213 ;  11  C.LJ.  59). 

de  Korte,  for  the  respondent :  No  formal  cession  of  the  lease 
was  necessary.  The  transfer  of  the  property  was  sufficient 
cession,  and  thereby  all  the  rights  of  the  seller  passed  to  the 
purchaser.  See  Voet,  18,  6,  9;  19,  2,  19;  Wesel,  ad  Constitit' 
timies  Ultrajectinas,  19,  20;  Smith  v.  Htrwrn  (2  M.  171); 
Aanmerkingen  op  Lybrecht,  vol.  2,  p.  505  ;  Fincham  v.  dp  Kock 
and  Bclus  (12  C.T.R.  207);  Botha  s  Execute*  v.  d\i  Plooy  and 
Dreyer  (14  S.C.  414);  Lunn  v.  de  Donibal  (15  N.L.R.  321); 
WiUiains  v.  Gee  (14  N.L.R.  47);  Potter  v.  Wilhelm  and  Terry'fi 
Trustee  (7  N.LR.  75);  Taylor  on  Landlord  and  Tevant,  sec. 
708.  The  arrangement  between  the  parties  at  the  time  of  the 
sale  was  merely  that  the  lease  should  be  collateral  security ;  that 
the  plaintiff  company  should  act  as 'agent  for  Michaelson  in  the 
collection  of  rents.  The  company  was  therefore  not  entitled  to 
sue ;  see  Barbour  on  Parties  to  Actions^  p.  522. 

GregorowsHy  in  reply :  The  lessee  cannot  dispute  the  title  of 
his  lessor  as  long  as  the  latter  gives  him  quiet  possession.  The 
principle  "  hire  goes  befote*  sale  "  was  introduced  for  the  benefit 
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of  the  lessee,  and  does  not  do  away  with  the  need  for  a  formal 
cession  of  the  lease. 

iNinss,  C.J. :  The  appellant  company  sned  the  respondent  for 
the  sum  of  £182,  10&,  being  the  balance  of  rent  due  under  a 
certain  lease. 

The  defence  was  that  the  leased  property  belonged  not  to  the 
appellant,  but  to  one  Michaelson,  to  whom  it  had  been  sold  and 
transferred.  The  magistrate  upheld  the  objection,  and  against 
that  decision  this  appeal  is  brought 

The  exception  (in  reality  a  spedial  plea)  was  supported  by 
evidence  led  by  the  defendant  On  the  19th  June  last  the  pro- 
perty, which  is  a  portion  of  a  block  in  Church  Street,  was  trans- 
ferred to  Michaelson  for  £100,000.  Michaelson  passed  a  bond  to 
appellant  for  £75,000.  There  was  no  formal  cession  of  the 
lease,  and  it  was  allowed  to  remain  in  the  possession  of  the 
appellant  Notice  was  given  to  all  the  tenants  that  they  should 
continue  to  pay  their  rents  to  the  company;  and  as  the  latter 
collected  these  rents  it  credited  Michaelson  in  its  books  with  the 
proceeds  as  against  the  interest  due  by  him  on  his  bond. 

By  our  law,  when  property  subject  to  a  lease  is  sold,  the  pur- 
chaser must  recognise  the  lease,  at  any  rate  when  the  lessee  \r 
willing  to  pay  him  the  rent  In  return  for  this  burden  the 
purchaser  becomes  entitled  to  all  the  profits  and  fruits  which 
accrue  to  the  owner.  More  particularly  he  becomes  entitled  to 
any  rent  which  may  fall  due.  The  authorities  go  so  far  as  to  lay 
down  that  if  the  lessee  pays  rent  in  advance  to  a  lessor,  such 
rent  accruing  due  after  the  sale  may  still  be  claimed  by  the 
purchaser,  leaving  the  lessee  to  sue  the  seller  by  condictio  in- 
debiti  for  that  portion  which  he  has  twice  paid.  Such  is  the 
general  rule ;  but  it  seems  to  me  that  it  may  be  varied  by  agree- 
ment between  the  partiea  There  is  nothing  to  prevent  them 
from  arranging  that  the  seller,  in  spite  of  the  sale,  shall  retain 
the  right  to  all  rents  due  under  the  lease.  It  is  not  necessary 
that  property  leased  shall  belong  to  the  lessor.  One  man  may 
lease,  as  he  may  sell,  .another  man's  property.  If  such  an 
arrangement  be  come  to  between  the  buyer  and  seller,  then  the 
lessee  would  remain  liable  to  the  original  lessor  with  whom  he 
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contracted,  and  he  would  have  to  pay  the  rent  to  him.  The 
whole  of  this  case  is  a  question  of  fact.  After  reading  the  evi- 
dence I  have  come  to  the  conclusion  that  an  arrangement  such 
as  I  have  referred  to  was  entered  into  in  this  instance.  It  was 
shown  by  the  defendant's  own  evidence  that  the  lease  was  to 
remain  the  property  of  the  appellant  company.  The  defendant 
called  the  manager  of  the  company,  and  though  his  evidence 
was  not  quite  so  dear  as  one  would  wish,  yet  on  this  point  it 
was  conclusive.  His  evidence  was  corroborated  by  the  fact  that 
there  was  no  formal  cession,  but  the  document  was  allowed  to 
remain  in  the  possession  of  the  original  lessor.  If  any  doubt 
remained  on  the  point  it  would  be  removed  by  the  fact  that 
Michaelson,  who  himself  occupies  part  of  the  property,  pays  his 
rent  to  the  company  like  any  other  tenant  The  existence  of 
the  arrangement  was  established,  and  notice  of  it  was  given 
to  the  tenanta  It  was  open  to  the  defendant  to  call  Michaelson, 
but  he  did  not  do  so.  I  think  the  magistrate  was  wrong.  The 
appeal  must  be  allowed,  and  the  case  remitted  for  trial  on  its 
merits,  appellant  to  have  costs  of  appeal  and  costs  of  the  day 
in  the  court  below. 

Smith  and  Curlewis,  J  J.,  concurred. 

Appellant's  Attorneys:  Roatfi  &  WesseU;  Respondent's  At- 
torneys :  SiegmuLnn,  Useden  A  Rooa. 
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REYNOLDS  v.  AINSLEY. 

1904.     October  17.    Innes,  C.J.,  and  Smith,  J. 
Defamation. — Privilege. — Express  malice. — Justification. 

The  defendant,  a  medical  practitioner  who  had  special  means  of  know- 
ing of  the  plaintiff's  qualification  as  a  maternity  nurse,  being  asked 
as  to  her  character  by  a  person  who  intended  employing  her, 
strongly  advised  that  the  plaintiff  should  not  be  employed  as  she 
was  addicted  to  drink.  Held,  that  the  communication  was  privi- 
leged, and  was  not  actionable  in  the  absence  of  expi'ess  malice  on 
the  part  of  the  defendant. 

A  plea  of  justification  does  not  deprive  a  defendant  of  the  right  to  rely 
on  the  defence  of  privilege  in  the  same  action. 

Appeal  from  a  decision  of  the  Assistant  Resident  Magistrate 
of  Potchefstroom. 

The  summons  alleged  that  in  June,  1904,  the  plaintiff,  who 
was  a  maternity  nurse,  was  engaged  by  one  Clcary  to  attend 
upon  his  wife  in  August  follow^ing.  On  the  1st  August  the 
defendant  spoke  and  published  to  the  said  Cleary  the  following 
false,  malicious  and  defamatory  words :  "  She  is  of  drunken  habit 
and  is  unfit  for  her  professional  duties."  The  plaintiff  claimed 
£100  damages.  The  defendant  pleaded  privilege  and  justification. 
The  evidence  showed  that  the  defendant  had  acted  professionally 
in  several  cases  in  which  the  plaintiff  had  been  employed  as 
a  maternity  nurse,  and  in  June,  lf)04,  the  said  Clcary  inquired 
of  the  defendant  as  to  the  plaintiff's  character.  He  rnplied  that 
lie  had  found  her  all  right  in  several  cases,  but  thought  she  was 
a  little  inclined  to  take  drink.  Thereafter,  owing  to  further 
facts  which  had  come  to  the  dt^fondant's  notice,  his  opinion  as  to 
the  plaintiff's  intemperance  became  strengthened,  and  on  the  1st 
August  he  told  Cleary  that  he  thought  the  plaintiff  was  drinking, 
and  strongly  advised  him  as  a  friend  to  get  out  of  the  engage- 
mrnt.  At  the  trial  the  defendant  attempted  to  prove  the  truth 
of  his  statement,  and  in  order  to  do  so  produced  not  only  evidence 
which  he  knew  of  at  the  time  of  the  alleged  slander,  but  also  that 
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which  he  had  subsequently  been  informed  of.  On  the  facts  the 
magistrate  found  that  the  defendant  made  the  statement  com- 
plained of  in  the  interests  of  Cleary  and  his  wife,  and  in  the 
belief  in  its  truth ;  that  it  was  made  confidentially  and  without 
actual  malice  in  the  popular  sense  of  the  word ;  but  that  it  was 
not  true  in  fact,  that  the  defendant  had  not  just  grounds  for  his 
belief,  and  had  acted  recklessly  in  coming  to  the  conclusion  he 
had  come  to.  Further,  the  magistrate  held  that  the  defendant's 
statement  was  exaggerated.  On  these  facts  he  decided  that  the 
occasion  was  not  privileged,  and  that,  even  if  it  was,  the  defend- 
ant could  not  rely  on  that  defence  because  he  had  tried  to  prove 
his  plea  of  justification  by  evidence  unknown  to  him  when  he 
made  the  statement  to  Cleary.  Accordingly  he  gave  judgment 
for  the  plaintiff  for  £10  damages  and  costs. 

Gregorowaki,  for  the  appellant:  The  magistrate  found  that 
there  was  no  malice;  therefore  if  the  communication  was  privileged 
the  defendant  is  not  liable.  The  occasion  was  privileged;  see 
Eraser's  Libel  and  Slander,  p.  144 ;  Odgers  on  Libel  and  Slavder, 
p.  207 ;  Davie8  v.  Snead  (LR.  5  Q.B.  611);  Dixon  v.  Smith  (29 
L.J.,  Ex.  125);  Hofineyr  v.  Stigant  (Buch.  1879,  p.  95);  Bulpin 
V.  Jackson  (13  S.C.  254);  RestaU  v.  Malloch  (21  S.A.LJ.  278). 

Tindcdlf  for  the  respondent :  The  defendant  had  no  interest  in 
the  matter,  and  was  under  no  duty  to  make  the  statement ;  he  was 
not  the  doctor  engaged  for  the  confinement.  Even  if  the  occasion 
was  privileged,  the  communication  was  not  privileged,  because  it 
was  exaggerated  and  the  defendant  had  no  reasonable  grounds 
for  his  opinion.  That  shows  animvs  injuriandi.  Further,  the 
defendant  tried  to  prove  the  plea  of  justification  and  failed ;  see 
Brooke  v.  Av^rUlon  (42  L.J.,  C.P.  126);  Warvnck  v.  Foulkea  (12 
M.  &  W.  508);  Simjwon  v.  Robinson  (LR.  12  Q.B.  511). 

Innes,  C.J. :  The  words  used  by  the  defendant  were  clearly 
actionable.  In  reply  to  an  inquiry  addressed  to  him  he  expressed 
the  opinion  that  the  plaintiff  was  addicted  to  the  use  of  intoxi- 
cating liquor,  and  was  a  person  whom  it  was  not  advisable  to 
employ  in  a  maternity  case.  The  statement  was  per  ee  defama- 
tory, and  that  being  so  the  existence  of  malice  on  the  part  of  the 
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speaker  is  implied.  That  does  not  necessarily  mean  that  there 
was  any  actual  ill-will  in  the  mind  of  the  person  using  the  words 
against  the  person  to  whom  they  applied  ;  it  means  that  the 
speaker  was  actuated  by  motives  which  the  law  does  not  reoog- 
mse  and  approve.  But  even  when  the  existence  of  what  the 
English  law  calls  maiice>  and  what  oar  law  calls  animua  in- 
juria/ndi,  is  presumed,  that  presumption  is  not  always  conclu- 
sive; it  may  be  rebutted  in  various  ways.  One  method  of 
rebuttal  is  by  proving  that  the  words  were  spoken  on  a  privi- 
leged occasion.  If  the  occasion  is  a  privileged  one,  then  the 
p^:i3on  using  the  words  is  protected,  unless  the  plaintiff  can 
prove  the  existence  of  express  malice,  that  is,  actual  ill-feeling 
or  malice  in  the  popular  and  general  sense.  The  circumstances 
of  this  dispute  must  be  considered  in  the  light  of  the  above  legal 
principles.  The  case  is  much  simplified  by  the  fact  that  the 
magistrate  came  to  the  conclusion  that,  though  the  defendant 
was  mistaken  in  the  views  which  he  expressed,  yet  he  was  not 
actuated  by  malice.  In  other  words,  he  acted  bond  fide,  and  had 
no  feeling  of  ill-will  towards  Miss  Ainsley.  That  being  so,  the 
main  (Question  we  have  to  decide  is  whether  the  occasion  was 
a  privileged  one.  I  have  no  doubt  that  the  occasion  was 
privileged. 

The  defendant  was  a  medical  man  who  had  formerly  at- 
tended Mrs.  Cleary,  and  was  a  friend  of  her  husband;  he  was 
asked  by  the  latter  if  he  could  recommend  the  plaintiff  as  a 
maternity  nurse  for  Mrs.  Cleary.  He  thereupon  expressed  the 
opinion  that  the  lady  was  too  much  addicted  to  the  use  of  in- 
toxicants. If  that  was  his  honest  opinion — and  the  magistrate 
found  that  it  was — then  I  think  that  this  professional  man  would 
have  been  wanting  in  his  duty  if  he  had  withheld  it  There  was 
in  my  opinion  a  moral  duty  on  him,  and  the  evidence  shows  that 
he  acted  with  hona  fides  in  the  discharge  of  it.  Mr.  TindaJU^ 
however,  urged  that,  even  assuming  the  existence  of  this  duty, 
the  defendant  exceeded  it  by  saying  too  much.  The  facts  bear- 
ing upon  this  point  are  these.  Some  two  months  after  he  had 
had  the  first  conversation  with  Mr.  Cleary,  other  circumstances 
having  come  to  his  notice,  he  volunteered  a  statement  to  him 
substantially  in  the  following  words :  "  With  ref erwce  to  what 
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you  asked /ne,  1  am  now. of  opinion  that  Miss  Ainsley  is  drink- 
ing, ahd^  strongly  advise  you  to  get  out  of  the  arrangement" 
He  was  led  to  make  those  remarks  by  certain  occurrences  which 
had  transpired-  bejbween  the  dates  x>f  the  two  interviews.  He  had 
in  the  interval  attended  Miss  Ainsley,  and  on  one  occasion  he 
formed  the  opinion  that  she  was  decidedly  intoxicated.  The 
magistrate  finds  he  was  wrong,  but  the  defendant  certainly 
thought  the  plaintiff  under  the  influence  of  liquor.  Another 
time  when  driving  through  the  streets  he  saw  her  reeling. 
These  two  circumstances  having  come  under  the  defendant's 
notice,  he  bond  fide  and  without  malice  warned  his  frienda 
When  he  did  so  he  knew  that  the  plaintiff  had  not  only  been 
thought  of  as  a  nurse  for  Mrs.  Cleary,  but  had  actually  been 
engaged.  And  assuming  that  his  opinion  was  an  honest  one,  I 
do  not  think  he  said  too  much.  I  am  glad  that  the  magistrate 
has  been  able,  after  a  careful  and  thorough  examination  of  the 
evidence,  to  find  that  the  defendant  was  wrong.  The  plaintiff, 
therefore,  has  cleared  her  character  by  going  to  the  magistrate's 
court.  But  it  does  not  follow  on  that  account  that  the  defendant 
is  liable.  On  the  contrary,  he  did  not  exceed  the  limits  of  his 
privilege,  and  the  magistrate  found  there  was  no  malice. 

There  is  one  other  point  put  forward  by  Mr.  TindaU — the 
fact  that  a  plea  of  justification  was  placed  on  record.  I  am  not 
prepared  to  hold  that  that  fact  neutralises  the  effect  of  a  plea 
of  privilege.  The  two  defences  are  often,  and  in  my  opinion 
properly,  raised  in  the  same  action. 

The  magistrate  should  have  found  for  the  defendant,  aud  the 
appeal  will  be  allowed. 

Smith,  J.,  concurred. 

Appellant's  Attorneys :  Rooth  &  Wesaels ;  Respondent's 
Attorneys :  Macintosh  &  Kennerley, 
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Re   east    rand    DEEP,    LTD.,    IN 
LIQUIDATION. 

1904.     Octob&r  19.    Solomon  and  Smith,  J.J. 

Company. —  Winding-up, — RemunereUion  of  liquidator. — Law  No,  1 
of  1894. 

In  deciding  what  is  the  proper  remuneration  due  to  an  official  liquidator 
of  a  company  the  Court  will  be  guided  by  all  the  circumstances  of 
each  case. 

Application  for  the  amendment  of  a  liquidation  and  dis- 
tribution account  filed  by  the  official  liquidator  of  the  above 
company. 

The  assets,  which  consisted  of  347,000  shares  and  an  amount 
in  cash,  were  situated  in  England.  Previous  to  the  liquidation 
certain  shareholders  had  pooled  47,000  shares,  and  the  liquidator 
appointed  an  accountant  in  England  to  investigate  the  pool  trans- 
actions and  collect  the  assets.  The  latter  audited  the  pool 
accounts,  collected  the  assets  in  England,  and  handed  them  over 
to  the  liquidator,  who  thereafter  filed  a  li(|uidation  and  distribu- 
tion account  which  showed  that  314,221  shares  and  £72,830  in 
cash  had  been  collected.  The  shares  were  valued  at  £1  each,  and 
the  liquidator  in  the  account  awarded  himself  2  per  cent,  on  the 
total  amount  collected,  alleging  that  the  accountant  he  had 
appointed  in  England  claimed  1  per  cent,  for  his  services.  The 
Master  had  approved  of  the  rat<j  of  remuneration  on  the  condition 
that  the  litjuidator  satisfied  him  that  it  was  necessary  to  employ 
the  said  accountant,  and  that  the  fee  of  1  per  cent,  was  payable  to 
the  latter.  The  shareholders  of  tlie  company  now  asked  for  an 
order  compelling  the  liquidator  to  uinend  the  account  so  as  to  strike 
out  the  item  of  2  per  cent,  (amounting  to  £7700),  and  to  insert 
instead  the  sum  of  £350,  which  they  submitted  was  a  fair  remu- 
neration for  the  work  done.  They  contended  that  in  view  of  the 
assistance  they  liad  given  to  tlie  li(|uidator  the  liquidation  was 
of   a   sinipki    nature,   ami    they    filed    voluminous   affidavits   in 
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support  of  their  contention.  The  liquidator  filed  replying  affi- 
davits to  show  that  his  duties  were  of  a  very  arduous  kind,  and 
that  the  custom.in  South  Africa  was  for  liquidators  to  receive  a 
percentage  of  at  least  2^  per  cent,  on  the  assets  realised.  The 
Master,  at  the  request  of  the  Court,  furnished  a  full  report,  in 
which  he  recommended  that  the  liquidator  should  be  allowed  a 
commission  of  I  per  cent,  on  the  cash  recovered  and  ^  per  cent, 
on  the  value  of  the  shares,  making  £2299  in  all,  out  of  which 
sum  he  should  pay  the  English  accountant  for  the  services  he 
had  rendered. 

Etfitelea  (with  him  Dtixbary),  for  the  applicants:  The  facts 
show  that  the  liquidator's  duties  were  simple,  aiid  the  amount  in 
the  account  and  also  the  fees  recommended  by  the  Master  are 
excessive. 

Dttxburi/,  on  the  same  side,  referred  to  Re  Cape  Centred 
EaUivaya  (1  C.T.K.  334);  Re  Paarl  Bank  (2  C.T.R.  152);  Re 
Cape  of  Good  Hope  Bank  (3  C.T.R.  114,  332);  Re  Union  Bank 
(3  C.T.R.  31 2.  and  2  C.T.R.  225).  In  those  cases  the  Cape  Supreme 
Court  had  not  allowed  a  commission. 

Saul  Solonvm  (with  him  TindallX  for  the  liquidator:  The 
li(|uidator's  work  was  of  a  very  arduous  nature.  He  should  re- 
ceive a  commission  on  the  assets  collected.  The  method  of 
remuneration  by  commission  is  the  most  satisfactory,  and  the 
English  courts  have  adopted  it;  see  Order  of  Lord  Chancellor 
dated  17th  December,  I8f)l,  Palmer's  Winding-up  Fomia  and 
Practice,  p.  744. 

Esselen  replied. 

Solomon,  J. :  The  (question  which  we  have  to  consider  in  this 
case. is,  What  is  a  fair  and  reasonable  remuneration  to  allow  to 
the  i-espondent,  who  was  appointed  by  the  Court  as  the  official 
liquidator  of  the  Eiist  Rand  Deep,  Ltd.  He  was  selected  by  the 
Court  because  he  Wiis  a  w(*ll-known  man,  and  it  was  known  that 
the  work  would  V>e  well  :x\u\  properly  (hme.  The  remuneration 
apparently  wasassess.Ml  by  thr  Master  in  the  first  instance  at  the 
sum  of  £7700,  which  is  the  amount  brought  up  in  the  amended 
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distribution  account  It  ia  alleged  by  the  petitioners  that  that  is 
an  excessive  amount  to  allow  the  liquidator  for  the  work  which 
he  has  done,  and  they  suggest  that  £350  would  be  ample  re- 
muneration in  the  special  circumstances  of  this  case. 

Now,  there  is  no  fixed  tariff  by  which  the  Court  can  assess 
the  amount  of  remuneration  to  which  the  liquidator  is  entitled; 
nor  are  there  any  rules  or  regulations  which  might  guide  us  in 
arriving  at  a  conclusion  in  this  matter.  I  am  not  sure  that  that 
is  not,  on  the  whole,  perhaps,  a  good  thing.  There  are  advantages, 
no  doubt,  in  having  fixed  rules  and  having  a  fixed  tariff  of  fees  to 
be  charged  in  these  cases ;  but  there  are  also  disadvantages,  and  I 
am  not  sure  that  in  all  the  circumstances  it  is  not  better  that  the 
matter  should  be  left,  as  it  is  now  left,  to  the  discretion  of  the  Court 
The  practice  in  the  past  appears  to  have  been  that  the  remunera- 
tion of  the  liquidator  is  assessed  by  the  Master  under  the  pro- 
visions of  Law  No.  I  of  1894,  which  adopts  the  regulations  laid 
down  in  Law  No.  21  of  1880,  which  was  simply  the  old  Cape 
Insolvency  Ordinance  of  1843  taken  over  in  this  country.  The 
Master  assesses  the  remuneration,  but  that  assessment  is  subject 
to  the  review  of  this  CJourt,  and  when  the  matter  is  brought 
before  the  Court  by  any  interested  party  the  Court  has  in  my 
opinion  to  look  at  all  the  circumstances  of  the  case  in  assisting  it 
to  arrive  at  a  conclusion  as  to  the  proper  remuneration. 

Now  several  bases  of  remuneration  have  been  discussed  in 
the  course  of  the  argument  in  this  case.  It  is  said  on  behalf  of 
the  liquidator  that  the  proper  way  of  assessing  the  liquidator's 
remuneration  is  by  allowing  him  in  all  ordinary  circumstances 
a  percentage  of  2^  per  cent,  on  the  assets  which  have  been 
realised  and  dealt  with  by  him.  That  rule,  or  some  similar  rule, 
is  adopted  in  the  case  of  insolvent  estates,  and  it  is  said  that  the 
Court,  unless  there  are  very  special  circumstances  in  the  case, 
should  adopt  the  same  scale  of  remuneration  in  dealing  with  the 
liquidation  of  companies.  Now  I  cannot  think  that  the  Court 
would  be  wise  to  recognise  that  there  should  be  any  fixed  rate 
or  scale  of  remuneration  based  upon  a  percentage  of  2^  per  cent, 
or  any  other  percentage,  upon  the  assets  which  have  been  realised 
in  the  estate  of  the  liquidated  company.;  nor  do  I  think  that  the 
case  of  insolvency,  where  as  a  rule  the  trustee  deals  with  assets 
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of  moderate  value,  is  at  all  analogoas  to  the  case  of  liquidation  of 
a  company,  where  in  many  caaes  the  liquidator  deals  with  assets 
of  very  great  value. 

The  difference  between  the  two  classes  of  cases  is  fully  recog- 
nised in  the  Cape  courts.  There  the  amount  of  remuneration  which 
is  allowed  to  a  trustee  in  an  insolvent  estate  is  now  fixed  by  Act  of 
Parliament,  though  it  is  also  subject  to  being  reduced  or  increased 
by  the  court ;  but  notwithstanding  the  fact  that  there  is  a  fixed 
rate  of  remuneration  for  trustees,  in  dealing  with  the  liquidation 
of  companies  the  Gape  courts*  have  never  considered  themselves 
bound  to  remunerate  liquidators  on  the  same  scale  as  trustees. 
In  the  Cape  cases  to  which  we  have  been  referred,  cases  of  liqui- 
dations of  banks  and  other  large  institutions,  the  basis  which 
usually  appears  to  have  been  adopted  was  a  salary  for  the  first 
two  or  three  years,  as  the  case  may  be,  and  after  that  a  fixed 
percentage  upon  the-assets  which  were  realised  by  the  liquidators. 

In  England  the  practice  appears  to  be  now  to  remunerate 
liquidators  upon  a  percentage  basis,  that  is  to  say,  in  cases  where 
there  is  no  recommendation  by  the  committee  of  inspection. 
Where  the  committee  of  inspection  make  a  recommendation, 
apparently  that  is  binding  upon  the  court;  where  no  report  is 
made  by  the  committee  of  inspection,  then  the  rate  of  remunera- 
tion is  the  same  as  that  allowed  to  official  receivers,  and  that  is 
according  to  a  sliding  scale,  varying  from  6  per  cent,  to,  I  think, 
as  low  as  ^  or  I  per  cent,  where  the  assets  realised  are  v^ry  large. 
There  is  also  half  that  percentage  allowed  on  the  value  of  the 
assets  which  have  been  distributed  by  the  liquidator.  Under 
the  English  practice,  therefore,  the  scale  of  .remuneration  varies 
very  considerably  in  proportion  to  the  value  of  the  assets  realised 
and  distributed.  We,  however,  are  asked  on  behalf  of  the  re- 
spondeat to  lay  down  the  rule  that  in  all,  except  very  special 
cases,  the  remuneration  shall  be  calculated  on  the  basis  of  2| 
per  cent,  on  the  assets  realised  by  the  liquidator ;  so  that  in  very 
large  estates  it  might  be  grossly  excessive,  and  in  small  estates 
it  might  be  unduly  small.  Such  a  rule,  however,  I  most  em- 
phatically must  decline  to  adopt. 

The  Court  has  to  take  into  consideration,  in  assessing  the 
remuneration,  the  amount  of  the  assets  realised  and  dealt  with 
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by  the  liquidator.  But  the  Court  has  also  to  conidder  the  work 
that  has  been  done  by  the  liquidator,  the  time  employed  by  him 
in  the  liquidation,  the  difficulty  of  the  work  which  he  has  to 
discharge,  and  the  ability  and  competency  which  be  employs  in 
the  discharge  of  his  duties.  Apparently,  under  the  earlier  Eng- 
lish practice,  liquidators  were  remunerated  by  considering  partly 
the  amount  of  work  done  (viz.,  the  number  of  days  and  hours 
spent  upon  the  liquidation)  and  partly  also  the  value  of  the 
assets,  the  rate  of  pay  varying  very  considerably  according  to 
the  value  of  the  assets.  In  small  estates  a  liouidator  might  be 
paid  as  little  as  £1  a  day  for  work  done;  whereas  in  large 
estates  he  might  be  paid  as  much  as  £10  or  upwards  for  the 
same  period  of  time — showing  that  the  court  in  all  caaes  would 
take  into  consideration  the  value  of  the  assets  which  are  adminis- 
tered and  distributed  by  the  liquidators.  Of  course,  it  is  impos- 
sible for  us  in  the  present  case  to  adopt  the  old  English  practice, 
for  the  simple  reason  that  it  never  has  been  the  practice  to 
remunerate  liquidators  ill  that  way,  and  that  no  account,  there- 
fore, has  been  kept  by  the  liquidator  of  the  time  expended  by 
him  upon  the  liquidation  of  this  company.  Therefore,  even  if 
that  were  a  rieasonable  mode  of  remuneration,  it  is  perfectly  clear 
that  it  is  quite  impracticable  to  adopt  it  in  the  present  case. 

In  my  opinion,  however,  we  ought  not  to  lay  down  any  hard 
and  fast  rule  in  these  cases,  but  simply  to  say  that  the  matter 
will  be  dealt  with  by  the  Court  at  its  discretion.  The  Court 
will  look  at  all  the  circumstances  of  the  case,  and  will  consider 
not  only  the  value  of  the  assets  dealt  with  by  the  liquidator,  but 
also  the  amount  of  work  done  by  liim,  the  difficulty  of  the  work, 
the  ability  which  he  has  brought  to  bear  in  the  discharge  of  the 
work,  and  generally  any  other  circumstances  in  the  case  which 
can  assist  the  Court  in  coming  to  a  conclusion  as  to  what  is  a 
reasonable  and  proper  amount  to  award  for  his  remuneration. 

[His  lordship  then  reviewed  the  facts  at  length  and  proceeded 
as  follows.]  I  do  not  think,  looking  at  all  the  circumstances  oi 
the  case,  that  it  can  be  said  that  the  work  done  by  the  liquidator 
was  not  of  a  somewhat  arduous  nature.  He  brought  considerable 
ability  to  bear  upon  this  work,  and  he  ought-to  be  well  remunerated 
for  the  work  which  he  did.     He  also,  it  appears  to  me,  showed  con- 
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aiderable  tact  in  the  way  in  which  this  liquidation  was  carried 
out.  It  was  at  his  suggestion  that  an  agreement  was  ultimately 
arrived  at  between  the  parties.  That  clearly  was  the  most  satis- 
factory way,  considering  all  the  circumstances  of  this  case,  of 
arriving  at  the  distribution  of  the  assets  of  the  company,  and  the 
liquidator  not  only  brought  ability,  but  tact,  to  bear  upon  this 
part  of  his  work.  He  was  engaged  on  this  work  for  a  consider- 
able time — for  nearly  six  months — and  I  think  that  that  is  an 
important  factor  to  be  taken  into  consideration  in  determining 
the  remuneration  to  which  he  is  entitled.  We  must  bear  in  mind 
also  that  the  assets  of  the  company  were  of  very  considerable 
value — of  a  value  of  nearly  £400,000 ;  and  of  course  the  more 
valuable  the  assets  the  greater  is  the  responsibility  of  the 
liquidator. 

At  the  same  time,  while  giving  due  weight  to  all  the  argu- 
ments which  have  been  addressed  to  us  on  behalf  of  the  liquidator, 
we  have  come  to  the  conclusion  that  a  remuneration  on  the  basis 
of  2  per  cent,  of  the  -value  of  the  assets  collected  and  distributed 
by  him  is  out  of  all  proportion  to  what  the  liquidator  is  entitled 
to  receive  in  this  case.  On  the  other  hand,  we  think  the  amount 
which  has  been  suggested  by  the  petitioners  is  quite,  I  might  say, 
ludicrously  small,  and  the  Court  must  fix  a  sum  somewhere 
between  those  two  amounts.  The  Master,  to  whom  the  matter 
was  referred  by  the  judge  in  Chambers  for  report,  has  gone  very 
carefully  and  fully  into  the  matter.  The  remuneration  which 
he  now  suggests  is  of  course  very  much  smaller  than  that  origin- 
ally assessed  by  him ;  but  it  must  be  borne  in  mind  that  that 
assessment  was  subject  to  his  being  satisfied — ^as  appears  from 
his  letter — that  the  liquidator  was  required  to  pay  his  agent  in 
London  a  sum  of  1  per  cent,  upon  the  assets  which  were  realised. 
On  what  basis  Mr.  Martin  should  be  remunerated  with  1  per 
cent  of  the  assets  collected  by  him  I  must  say  I  am  entirely 
unable  to  see.  Mr.  Martin  must  be  remunerated  by  the  liquida- 
tor for  the  work  done  by  him,  and  the  claim  which  he  has  sent 
in  is  extremely  reasonable;  but  why  in  addition  to  that  he  is 
entitled  to  receive  1  per  cent,  on  the  assets  collected  by  him  I  am 
at  a  loss  to  see;  nor  do  I  believe  that  he  would  ever  think  of 
making  such  a  demand  upon  the  liquidator. 
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The  matter  is  a  difficult  one  for  the  Court  to  have  to  deal 
with ;  but  after  considering  the  case  very  carefully,  we  come  to 
the  conclusion  that  the  amount  of  £2500  will  be  a  reasonable 
remuneration  to  award  to  the  liquidator  in  this  case.  The  cosis 
will  come  out  of  the  assets. 

Smith,  J.,  concurred. 

Applicants'  Attorneys :  Liinnon  Jk  Nixon ;  Respondent's  At- 
torneys :  Booth  Jk  WesaeU. 
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1904.    October  18, 19  and  20.    Solomon  and  Smith,  J.J. 

PartfierMp. — Fiduciary  relaium$hip. — Purchase  of  land /or  knifing  out 
township. — Subsequent  purchase  offwriher  interest  by  one  partner. 

The  plaintiff  and  the  defendant  jointly  purchased  three  andivided 
fourths  of  a  piece  of  land,  with  the  object  of  either  themnelveB 
laying  out  a  township  or  of  forming  a  company  to  do  so.  The 
management  of  tlie  venture  was  left  in  the  hands  of  the  defendant 
He  secured  the  release  of  the  land  from  a  usufruct  and  also  por- 
chased  the  share  of  the  fourth  joint  owner.  ^  He  then  had  the 
whole  piece'  of  land  surveyed  and  subdivided  into  erren,  which' 
were  sold  at  pablic  auction,  and  out  of  the  moneys  so  received  he 
paid  the  bulk  of  the  purchase-price  of  the  fourth  undivided  share. 
The  defendant  now  claimed  that  he  had  acquired  the  one-fourth 
for  his  own  benefit  and  on  his  own  account  with  the  knowledge  of 
the  plaintiff.  Held^  that  so  far  as  the  carrying  out  of  the  objects 
of  this  joint  purchase  was  concerned  the  plaintiff  and  the  d^end* 
ant  were  in  the  position  of  partners ;  that  the  defendant  was  not 
legally  justified  in  acquiring  the  fourth  shaae  for  his  own  benefit 
without  the  knowledge  of  the  plaintiff;  that  upon  the  beta  he 
must  primd  /dcie  be  considered  to  have  acquired  it  on  aooouiit 
of  the  partnership;  that  the  onus  of  establishing  that  he  had,  with 
the  concurrence  of  the  plaintiff,  acquired  it  for  his  own  benefit  was 
on  the  defendant^  and  that  on  the  fausts  he  had  failed  to  do  sa 
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The  declaration  set  out  that  in  Januar}:,  1902,  the  plaintiff  and 
the  defendant  agreed  to  enter  into  a  partnership  with  the  object 
of  purchasing  land  in  the  neighbourhood  of  Pretoria,  to  subdivide 
tbe  land' into  plots  for  sale  in  a  township  or  otherwise  to  deal 
with  the  land  by  floating  a  township  company  thereon,  and  they 
agreed  to  share  equally  all  profits.  That  it  was  agreed  that  the 
defendant  should  act  on  behalf  of  the  partnership  in  all  negotia- 
tions and  in  doing  all  that  was  necessary  for  carrying  out  the 
proposed  scheme,  and  that  the  plaintiff  should  furnish  financial 
assistance.  That  the  defendant,  acting  on  behalf  of  the  partner- 
ship, purchased  the  undivided  shares  of  certain  Badenhorst, 
Groukamp  and  Laidlow  in  the  part  of  the  farm  Wonderboom, 
district  of  Pretoria.  That  these  three  shares  consisted  of  two 
portions  of  land,  and  were  held  as  to  one  portion  in  undivided 
shares  with  a  widow  Erasmus,  junior,  and  as  to  the  other  portion 
in  undivided  shares  with  the  said  widow  and  one  J.  H.  Erasmus, 
and  both  portions  were  further  subject  to  a  life  usufruct  in  favour 
of  widow  Erasmus,  senior.  That  in  order  to  carry  out  the  pro- 
posed scheme  it  was  necessary  to  treat  with  the  other  owners  in 
undivided  shares,  and  either  to  purchase  their  interests  or  to 
come  to  an  agreement  as  to  a  subdivision.  That  the  defendant, 
acting  on  behalf  of  the  partnership,  purchased  the  undivided 
share  of  Mrs.  Erasmus,  junior,  and  came  to  an  agreement  for  sub- 
division as  regards  the  share  of  J.  H.  Erasmus,  and  for  release 
of  the  land  from  the  usufruct  of  Mrs.  Erasmus,  senior.  That  the 
defendant  thereafter  had  part  of  the  land  purchased  laid  out 
in  plots  in  a  township,  under  the  name  of  Pretoria  North, 
sold  these  plots  and  received  the  purchase  moneys.  That  the 
defendant,  acting  for  and  on  behalf  of  the  partnership,  entered 
into  further  negotiations  and  transactions  with  Badenhorst, 
Croukamp  and  Laidlow  with  reference  to  the  land  purchased, 
and  made  other  arrangements  with  them  in  and  about  the  pur- 
chase consideration.  That  the  defendant  in  the  purchase  of  the 
share  of  Mrs.  Erasmus,  junior,  and  in  the  release  of  the  usufruct, 
and  in  the  further  transactions  referred  to  availed  himself  of  and 
used  the  partnership  assets,  and  the  financial  assistance  granted 
to  the  partnership  by  the  plaintiff.  That  the  defendant  had 
taken  transfer  of  the  land  purchased  in  his  own  name,  and 
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denied  that  the  plaintiff  was  entitled  to  any  share  or  interest  in 
the  undivided  share  purchased  from  Mrs.  Erasmus,  junior,  or  to 
participate  in  the  advantages  and  benefits  of  the  transactions 
mentioned. 

The  plaintiff  claimed :  (1)  A  declaration  that  he  was  entitled 
to  a  half  interest  {a)  in  the  whole  of  the  two  portions  of  the  farm 
Wonderboom,  registered  in  the  name  of  the  defendant ;  and  (6) 
in  all  assets  and  undertakings  of  the  partnership  venture.  (2)  An 
account.  (3)  Transfer  of  an  undivided  half  of  the  said  portions 
of  the  farm. 

The  defendant  pleaded  that  no  partnership  at  any  time  existed 
between  him  and  the  plaintiff,  and  that  he  had  only  ceded  to  the 
plaintiff  one-half  undivided  interest  in  the  koopbrief  oi  the  three 
shares  of  Wonderboom  purchased  from  Badenhorst,  Croukauip 
and  Laidlow.  That  the  share  of  Mrs.  Erasmus,  junior,  was 
pui*chased  by  him  on  his  own  account  with  the  knowledge  of 
the  plaintiff.  That  he  had  fulfilled  all  his  obligations  to  the 
plaintiff,  and  had  given  him  full  information  and  access  to  all 
books  and  papers  affecting  their  joint  interests.  On  this  plea 
issue  was  joined. 

The  facts  appear  sufficiently  from  the  judgments. 

Gregorowahi  (with  him  Dickson),  for  the  plaintiff,  referred 
to  Transvaal  CM  Storage  Co,,  Ltd,  v.  Pahner  ([1904]  T.S.  4) 
and  Pai-r  v.  Croshie  (5  RD.C.  197). 

Easelen  (with  him  Qrcerdees),  for  the  defendant,  referred  to 
Goldberg  v.  Trirnhle  (not  reported). 

Solomon,  J.:  The  defendant  on  the  21st  February,  1902, 
purchased  from  three  persons  named  Badenhorst,  Croukamp  and 
Laidlow  three  undivided  shares  which  they  held  in  a  portion  of 
the  farm  Wonderboom.  These  shares  had  been  acquired  by 
them,  or  by  their  wives,  from  Mr.  Erasmus,  senior,  under  a  deed 
of  sale  of  June,  1897.  Under  that  deed  of  sale  he  sold  to  his  three 
daughters  and  one  son  two  portions  of  his  share  in  the  farm 
Wonderboom.  There  was  onfe  portion  referred  to  in  the  deed  of 
sale  as  "  A,"  and  another  referred  to  as  "  B,"  which  itself  consisted 
of  a  four-fifths  undivided  share  of  a  piece  of  this  farm  Wonder- 
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boom ;  tbe  remaining  fifth  being  held  by  a  man  of  the  name  of 
Jan  Bnsmna  The  three  sons-in-law  of  Mr.  Brasmns  having 
aeqoiied,  throdgh  their  wives^  these  undivided  portions  of  the 
farm  Wonderboom,  sold  their  interests  on  the  2l8t  Febmary, 
1902,  to  the  defendant  A  hoapbrief  was  drawn  up  on  that 
date  between  the  parties.  The  evidence  shows  that  before  this 
sale  was  oonduded  and  the  written  eontraet  of  sale  drawn  np 
between  the  parties,  the  defendant  had  obtained  the  optaoa  ot 
pnrehase  of  these  interests  from  these  tiiree  persons;  bnt  he 
wished  some  one  to  join  with  him  in  the  purchase,  and  he  there- 
fore ai^Koached  two  or  three  persons,  and  eventually  he  ap- 
proached the  plaintiflT.  The  plaintiff  agreed  to  enter  with  him 
into  this  transaction  of  purchase.  The  purchase  was  made  by 
the  defendant  in  his  ciwn  name  on  the  21st  February,  1902 ;  but 
on  the  same  day  cm  which  the  defendant  purchased  from  these 
three  persons  whom  I  have  named  another  agreement  was  entered 
into  between  the  plaintiff  and  the  defendant,  whereby  the  de- 
fendant ceded  to  the  plaintiff  a  full  half  interest  in  this  deed  of 
sale.  The  plaintiff  was  to  pay  half  of  the  purchase-price  which 
had  been  arranged  and  he  was  to  have  half  the  interest  in  the 
Iffoperfy  which  was  acquired.  The  mginal  sale  was  for  a  con- 
sideration partly  in  cash  (I  think  £20,000),  partly  in  shares  in  a 
company  which  was  to  be  hereafter  floated  (11,500  shares),  and 
partly  in  erven  in  the  township  which  was  to  be  established  on 
the  land  which  had  been  purchased. 

Now  there  can  be  no  question  as  to  what  was  the  object 
of  the  purchase  of  this  land  The  object  was  to  establish  a 
township  upon  the  land.  Each  of  the  parties  contributed  half 
the  purduMBC-price  of  the  land,  their  intention  being  to  establish 
a  township  upon  the  land,  to  lay  out  erven,  to  sell  those  erven, 
to  make  profits  by  dealing  with  the  land  in  that  way,  and  to 
divide  those  profits  equally  between  themselves.  There  was 
no  ^rritten  agreement  between  them  to  that  effect,  but -there 
can  be  no  doubt  that  that  was  the  arrangement  between  the 
parties.  The  mginal  idea  was  to  float'  a  company  for  the 
purpose  of  estabUahing  this  township,  but  that  was  never  carried 
out;  and,  of  course,  it  was  quite  open  to  the  parties  to  the 
contract  to  modify  the  agreement  between  themselves  as  they 
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pleased.  They  Rubsequently  abandoned  the  idea  of  floafcing 
a  company,  and  ultimately  the  arrangement  was  that  they  them- 
selves should  lay  out  the  township,  cut  up  the  land  into  erven, 
and  sell  those  erven.  Clearly  an  arrangement  of  that  nature 
was  an  agreement  of  partnership,  each  partner  contributing  a 
certain  amount  of  capital  to  the  partnership,  with  the  object 
of  carrying  on  this  business  or  enterprise,  whichever  it  may 
be  called,  with  the  object  of  making  profits,  so  that  those 
profits  might  be  equally  divided  between  the  two  persons.  It 
was  a  partnership— no  doubt  one  of  a  very  limited  nature,  bat 
nevertheless  a  partnership — and  the  plaintiff  and  defendant  were 
partners  in  this  business  or  this  venture  which  was  to  be  carried 
on  by  them. 

Now  it  is  clear  that  before  this  township  could  be  established 
on  the  land,  certain  things  had  to  be  done.  In  the  first  place, 
this  land  was  subject  to  a  usufruct  in  favour  of  old  Mrs. 
Erasmus,  and  the  land  had  to  be  released  from  that  usufruct. 
It  is  common  cause  between  the  parties  that  the  defendant 
was  to  manage  the  business  or  venture ;  the  plaintiff  stood  out  of 
it  altogether.  Accordingly  he,  as  manager,  did  in  the  first  place 
secure  the  release  of  this  land  from  the  usufruct  in  favour  of 
old  Mrs.  Erasmus.  It  is  unnecessary  to  consider  the  means  by 
which  that  was  effected.  The  next  thing  that  had  to  be  done,  in 
order  to  render  this  land  available  for  township  purposes,  was  to 
have  the  land  defined.  Up  to  the  present  the  land  consisted 
of  three  undivided  portions  in  two  pieces  of  ground.  In  one 
of  them  there  wds  a  fourth  owner;  in  the  other  there  were 
two  joint  owners.  Before  this  land  could  be  rendered  available, 
therefore,  for  township  purposes,  it  is  clear  that  it  was  necessary 
either  to  acquire  the  interests  of  the  other  proprietors  in  these 
two  portions  of  land,  or  to  obtain  a  subdivision  of  the  land, 
so  that  the  partners  might  have  a  defined  piece  of  land  which 
could. then  be  cut  up  into  erven,  and  on  which  transfer  of  the 
erven  could  be  given.  The  defendant  then,  who  was  the  manager 
of  this  concern,  arranged  with  Jan  Erasmus,  who  held  a  fifth 
interest  in  one  of  these  portions  of  land,  for  a  subdivision,  so 
that  thereafter  there  only  remained  the  widow  Erasmus  to  be 
settled  with. 
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What  the  defendftot  then  did  was  to  arrange  with  Mrs. 
Erasmus  not-  for  a  subdivision,  but  for  the  purchase  of .  her 
interest  in  the  land.  The  effect  of  that  purchase,  of  course, 
was  to  render  the  Und,  which  had  been  already  actjuired,  avail- 
able for  township  purposes.  A  defined  piece  of  ground  was 
thus  obtained,  which  could  be  subdivided  into  erven,  and  those 
erven  could  be  sold.  This  purchase  then  was  arranged  between 
the  defendant  and  Mr&  Erasmus ;  he  agreed  to  pay  her  a  sum  of 
£3000  and  2000  shares,  and  to  give  her  fifteen  erven  in  this 
township  which  was  to  be  established.  Negotiations  with  her, 
he  said,  began  in  May,  but  they  were  eventually  completed  in 
July,  and  the  object  which  he  had  in  view  was  to  put  in  her 
portion  of  the  land  with  the  other  three  portions,  and  so  to 
estaUish  one  township  upon  the  whole  property.  Now  the 
defendant  being  the  manager  of  this  joint  venture,  it  was  his 
duty  to  render  the  land,  which  had  been  purchased  from  the 
three  persons  whose  names  I  have  mentioned,  available  for 
township  purposes ;  and  as  I  have  already  said,  the  only  way 
in  which  he  could  do  that  was  either  by  a  subdivision  of  the 
land,  or  by  acquiring  the  interests  of  the  other  parties  who 
were  joint  owners  in  this  land.  Partly  then  by  means  of  sub- 
division and  partly  by  means  of  purchase  the  defendant 
eventually  succeeded  in  obtaining  a  defined  piece  of  land  upon 
which  a  township  could  be  estaUished.  Thereafter  the  de- 
fendant had  a  survey  made  of. the  whole  of  the  land,  The 
land  was  cut  up  into  erven,  and  subsequently  a  sale  of  tho^e 
erven  took  place  in  January,  1903.  Out  of  a  portion  of  the 
money  which  was  received  from  the  sale  of  those  erven  the 
defendant  admittedly  paid  the  sum  of  over  £2500  to  the  widow 
Erasmus — ^the  bulk  of  the  purchase-price  which  he  had  agreed 
to  pay  in  casli  for  her  interest  in  the  land. 

Now  primd  facie,  I  should  say  that  these  acts  which  were  done 
by  the  defendant  were  done  by  him  on  account  of  the  partnership. 
This  land  which  was  bought  by  him  from  the  widow  Erasmus 
was  amalgamated  with  the  other  three  portions  which  had 
already  been  acquired;  the  whole  of  this  property  was  cut 
up  into  erven  for  the  purpose  of  a  township",  and  the  purchase- 
price  of  the  fourth  part,  which  he  had  acquired  from  Mrs. 
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Erasmus,  was  paid  out  of  the  proceeds  of  the  sale  of  the  joint 
property  of  these  two  partners.  The  presamption  is  that  all 
this  was  done  by  him  as  manager  of  the  partnership,  and  on 
acoount  of  the  partnership.  It  seems  clear  to  me  that  the  oniiB 
rests  upon  the  defendant  to  satisfy  us  that  the  plaintiff  was  not 
a  partner  with  him  in  this  transaction  which  he  had  entered  into 
with  Mrs.  Erasmus,  and  by  which  he  acquired  her  interest  in 
this  land. 

Now  the  defendant's  case  is  that  this  purchase  of  Mrs. 
Erasmus'  portion  was  made  by  him  on  his  own  behalf  and  in 
his  own  interests.  He  says  that  he  had  from  the  very  firstr-in 
February/ 1902,  when  he  purchased  the  other  three  portioDS— in 
view  the  purchase  of  Mrs.  Erasmus'  interest.  His  intention  was 
subsequently  to  acquire  her  pcxiion,  and  to  acquire  it  for  similar 
purposes,  that  is,  for  the  purpose  of  establishing  a  township  on 
the  land.  He  did  not  communicate  that  intention  to  the  plaintiff 
at  the  time,  and  it  is  contended  on  his  behalf  that  there  uras  no 
legal  obligation  on  his  part  to  do  so.  The  defendant  asks  ns  to 
believe  that  his  intention  was  to  acquire  this  property  of  Mrs. 
Erasmus'  not  for  the  partnership,  but  in  his  own  interests;  and 
he  contends  that  he  was  l^ally  entitled  to  do  so,  and  that  the 
plaintiff  is  not  entitled  to  participate  in  the  purchase.  Now 
without  discussing  this  part  of  the  case  in  detail,  I  am  clearly  of 
opinion  that  the  defendant  was  not  legally  justified  in  acquiring 
this  land  belonging  to  Mrs.  Erasmus  in  his  own  interest  and  for 
his  own  benefit  without  the  knowledge  of  the  plaintiff,  and  that 
if  he  did  so  acquire  it  the  plaintiff  was  entitled  at  any  time,  when 
that  fact  came  to  his  knowledge,  to  claim  that  the  liuid  should 
form  part  of  the  partnership  assets,  and  that  he  should  be 
entitled  to  participate  in  the  acquisition  of  that  land. 

There  is  no  doubt  that  the  general  principle  of  law  is  that 
one  partner  stands  in  a  fiduciary  relation  to  the  other;  the 
utmost  good  faith  is  due  from  one  partner  to  another,  and  no 
partner  is  entitled  to  secure  for  himself  profits  which  it  was  hie 
duty  to  obtain  for  the  benefit  of  the  partnership.  I  think  tfcis  ^ 
essentially  a  case  in  Which  it  was  the  duty  of  the  defendant  ^ 
he  acquired  this  property,  to  have  acquired  it  for  the  benefit  of 
the  partnership.     BRs  duty,  as  manager  of  this  concern,  w^  ^ 
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render  the  land  which  had  been  acquired  available  for  township 
parpoees...  There  were  only  two  ways  in  which  that  could  be 
done — either  by  a  subdivision  of  the  land,  or  by  a  purchase  of 
the  other  interests  in  the  land ;  he  did  not  obtain  a  subdivision 
of  the  land,  and  the  only  other  way  in  which  he  could  make  it 
avaijable  was  by  the  purchase  of  this  joint  interest  In  my 
qpinion  it  clearly  was  his  duty  in  these  circumstances,  if  he 
acquired  this  further  interest  in  this  land,  and  more  especially 
in  view  of  the  fact  that  he  paid  the  bulk  of  the  purchase-price 
out  of  partnership  funds,  to  have  acquired  it  for  partnership 
purpoees.  I  think  if  it  was  done  without  the  knowledge  of  the 
plaintiff,  it  was  a  breach  of  the  fiduciary  relationship,  which 
exists  between  partners.  His  duty  was,  if  he  acquired  that  land, 
to  have  communicated  the  fact  to  the.  plaintiff,  and  to  have  given 
the  plaintiff  an  opportunity  of  participating  in  the  benefits,  of  that 
acquisition. 

The  defendant's  case,  however,  is  not  only  that  he  intended 
to  acquire  this  property  on  his  own  account,  but  also  that  the 
plaintiff  was  cognisant  of  and  assented  to  his  so  doing.  If  he 
can  establish  those  facts,  he  of  course  is  bound  to  succeed;  but 
his  defence  breaks  down,  because  he  has  not  succeeded  in  satisfy- 
ing me  of  the  essential  fact  that  his  intention  was  to  acquire  the 
property  for  his  own  benefit.  Looking  at  the  whole  o£  his  con- 
duct, particularly  at  the  fact  that  this  land  was  rendered  available 
for  the  original  objects  of  the  partnership  by  the  purchase  of  this 
piece  of  land,  and  the  fact  that  Mrs.  Erasmus'  land  was  paid  for 
out  of  the  assets  of  the  partnership,  which  had  been  acquired  by 
the  sale  of  the  .erven,  and  at  all  the  circumstances  of  the  case,  the 
defendant  has  not  rebutted  the  presumption  which  has  been 
thereby  raised  by  his  conduct,  that  he  acquired  that  property  on 
account  of  and  for  the  benefit  of  the  partnership. 

The  defendant  has  sworn  that  that  was  not  so ;  he  has  sworn 
that  he  acquired  this  property  for.  his  own  benefit  and  on  his  own. 
account,  and  his  case  is  that  the  plaintiff  all  along  knew  what 
was  going  on,  knew  that  he  was  negotiating  with  Mra  Erasmus, 
knew  that  he  had  purchased  this  property  from  her :  not  only 
knew  those  facts  and  assented  to  them,  but  that  they  actually 
entered  into  a  definite  agreement  that  the  defendant  was  to  be  at 
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liberty  ia  amalgamate  Mrs.  EraBmns*  interest,  which  he  had  par' 
chased  for  himself,  with  the  other  interests  purchased  for  the 
partnership,  and  that  a  township  should  be  established  upon  the 
whole  of  this  property.  If  the  defendant  ean  satisfy  us  that 
that  was  so,  that  an  agreement  of  that  nature  was  oome  to 
between  him  and  the  plaintiff,  then,  ci  course,  he  is  perfectly 
entitled  to  keep  this  land  for  himself,  and  the  plaintiff  has  no 
claim  in  this  action  which  he  .has  brought  But  I  may  say  that 
the  conclusion  to  which  I  have  come,  after  hearing  the  defend- 
ant's evidence,  is  that  it  was  of  a  very  unsatisfactory  nature,  and 
that  I  cannot  accept  his  evidence  that  any  agreement  of  this 
nature  was  ever  come  to  between  him  and  the  plaintiff. 

[His  lordship  discussed  the  evidence  of  the  defendant  iu 
detail  and  ihx)ceeded.]  The  general  conclusion,  then,  to  which  I 
have  come  on  the  whole  case  may  be  thus  stated :  the  conduct  of 
the  defendant  and 'the  general  circumstances  of  the  case  riBuse  a 
strong  presumption  that  the  defendant,  in  acquiring  the  pro- 
perty, was  acting  in  the  interests  of  the  partnership ;  his  evi- 
dence is  so  unsatisfactory  that  I  am  not  prepared  to  accept  his 
statement  that  he  acquired  the  property  on  his  own  account,  and 
with  the  knowledge  and  assent  of  the  plaintiff.  He  has,  there-  * 
fore,  failed  to  rebut  the  presumption  raised  by  his  conduct ;  and 
I  therefore  find  as  a  fact  that  the  property  was  acquired  by 
him  for  the  partnership,  and.  that  he  must  account  for  it  to  the 
plaintiff. 

-  In  my  opinion,  therefore,  the  plaintiff  has  made  out  his  case, 
and  he  is  entitled  to  a  declaration  from  the  Court  that  he  is  a 
partner  in  equal  shares  with  the  defendant  in  the  Wonderboom 
Estate  Company,  and  that  he  is  entitled  to  an  order  upon  the 
defendant  to  furnish  him  with  a  full  account  of  all  his  dealings 
with  the  partnership  property. 

SMrru,  J. :  I  concur  in  the  judgment  which  has  been  delivered 
by  my  brother  Solomon,  and  I  wish  only  to  add  a  very  few 
words.  When  the  case  was  first  opened  in  Court  it  seemed 
likely  to  me  that  it  would  be  a  case  of  some  complication,  but  I 
think  it  may  be  treated  as  a  very  simple  one— ^as  the  case  of  a 
purchase  by  two  persons  of  a  three-fourths  share  of  undivided 
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property,  with  a  subsequent  purchase  of  the  remainiDg  fourth 
share  by  one  of  the  parties. 

It  is  clear  that  at  the  time  these  two  persons  entered  into 
ibis  agreement  to  buy  the  property,  they  either  intended  to  cut 
the  property  up  into  lots  and  sell  it  as  a  township,  or  they 
intended  to  dispose  of  it  in  some  other  way.  They  did  not 
intend  to  hold  it,  but  they  bought  it  for  the  purpose  of  selling  it 
again.  It  is  dear  that  in  order  to  enable  them  to  carry  out  their 
object,  if  that  object  was  to  lay  out  a  township,  it  was  necessary 
to  obtain  the  interest  of  the  fourth  person  in  this  property.  If 
they  only  intended  to  dispose  of  the  property  again,  then  ev^  if 
not  absolutely  necessary,  at  all  events  it  would  be  a  very  great 
advantage  to  them  to  acquire  the  further  interest  in  order  to  be 
able  to  deal  with  the  property  as  a  whcde.  A  single  interest  in 
the  whole  can  be  more  readily  and  advantageously  dealt  with 
than  an  undivided  share  in  three-fourths  of  the  property. 

One  would  have  expected,  under  these  circumstances,  that 
there  would  have  been  an  arrangement  between  the  two  partners 
^  as  to  what  they  should  do  with  regard  to  the  interest  of  the 
fourth  person.  I  should  have  expected  them  to  meeirand  discuss 
between  themselves  whether  they  would  approach  her  with  a 
view  to  purchasing  her  interest,  or  whether  they  would  insist  on 
a  division  of  the  property.  There  is  no  evidence  before  us  that 
any  such  negotiations  took  place  between  them,  and  it  may  be 
for  the  reason  that  it  was  agreed  by  both  that  the  conduct  of 
this  business  should  be  left  by  the  plaintiff  in  the  hands  of  the 
defendant.  Now  the  defendant  did  not  approach  Mrs.  Erasmus 
with  a  view  of  forcing  a  partition,  but  he  approached  her  with  a 
view  of  purchasing  her  interest  in  the  property,  and  he  did  pur- 
chase that  interest;  and  the  question  we  how  have  to  decide  is 
whether  in  effecting  that  purchase  he  did  so  for  his  own  benefit, 
or  whether  it  must  be  taken  to  have  been  a  purchase  on  the  joint 
account  of  the  two  partners.  I-  agree  that  this  is  not  such  a 
partnership  as  was  set  out  in  the  declaration,  viz.,  that  it  was 
iiot  a  partnership  to  purchase  land  generally;  the  agreement 
between  them  was  undoubtedly  to  purchase  a  three-fourths  in- 
terest in  this  Wouderboom  farm.  But  it  is  quite  clear  that  in 
conducting  the  affairs  of  that  joint  transaction — whether  you 
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call  it  a  partnerahip,  or  limited  partnership,  or  merely  a  joint 
venture — ^the  same  considerations  must  apply  to  the  dealings 
of  the  two  partners  or  joint  venturers,  as  between  themaelves, 
as  must  be  applied  in  the  case  of  an  ordinary  partnership.     Good 
faith  must  be  observed  between  them,  and  one  of  the  principles 
which  must  be  applied  in  my  opinion  is,  that  one  partner  is  not 
to  be  allowed  to  take  advantage  of  his  position  to  aoqnire  for 
himself  a  benefit  which  he  ought  to  obtain  for  the  partnership. 
It  being  clear  that  it  was  necessary,  in  order  to  carry  out  the 
object  the  partners  had  in  view,  to  acquire  the  fourth  interest  of 
Mrs.  Erasmus,  or  to  partition  the  property  already  acquired,  it 
was  the  defendant's  duty  to  do  one  thing  or  the  other.    He  did- 
not  obtain  the  partition  of  the  property;  but  he  did  purchase  the 
interest  in  thid  remaining  portion.    I  agree  with  what  my  brother 
S(HX)MON  has  said,  that  the  facts  themselves  indicate  vdry  strongly 
that  in  buying  the  property  he  did  so  for  the  purpoeei  of  getting 
that  fourth  share  into  the  partnership  property,  and  treating  it  as 
one.    Therefore,  there  was  an  intention  on  his  part  to  acquire  it 
for  the  partnership.    In  the  absence  of  strong  evidence  on  his  part 
that  the  plaintiff  had  assented  to  his  purchasing  the  property  for 
himself,  and  had  assented  to  his  throwing  it  into  the  partnership 
assets  on  the  terms  which  he  seeks  now  to  say  was  the  case,  it 
seems  to  me  that  it  must  be  treated  as  a  partnership  asset    I 
concur  that  the  onus  is  on  the  defendant  to  establish  that,  and 
that  his  evidence  is  not,  in  my  opinion,  sufficient  to  establish  it 

•I  am  not  at  all  satisfied,  on  the  other  hand,  tbat  the  plaintiff 
could  have  been  in  the  absolute  ignorance  as  to  the  acquisition 
of  the  fourth  share  that  he  said  he  was  up  to  the  date  of  March, 
1903.  It  seems  to  me  almost  incredible  that  he  should  not  have 
known  it  had  been  purchased,  and  that  it  formed  a  part  of  the 
township  which  had  been  offered  for  sale;  but  that  is  not  the 
question  I  have  to  decide.  The  question  I  have  to  decide  is 
whether  the  defendant  has  satisfied  me  that  the  plaintiff  not 
only  knew  that  he  had  acquired  the  property,  and  acquired  it  for 
himself,  but  that  the  plaintiff  had  agreed  to  its  being  dealt  with 
at  the  same  time  as  the  partnership  property.  He  has  not  satis- 
fied me  on  this  point,  and  therefore  I  agree  there  must  be  judg- 
ment for  the  plaintiff. 
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Solomon,  J. :  I  omitted  to  nay,  with  ref erenoe  to  the  claim  io 
the  declaration,  with  regard  to  the  tranaactions  with  Badenhorst, 
Croakamp,  and  Laidlow,  it  is  perfectly  dear  to  my  mind  that 
whether  the  defendant  intended  to  enter  into  those  transactions 
with  those  persons  on  his  own  acoonnt  or  not,  they  mnst  be 
taken  to  be  for  the  benefit  of  the  partnership.  It  was  his  daty, 
as  the  manager  of  the  partnership,  to  do  his  best  in  the  interests 
of  the  partnership.  If  he  found  that  he  cookl  obtain — ^notwitii- 
standing  the  fact  that  an  agreement  had  been  come  to  as  to  the 
price  that  was  to  be  paid — ^better  terms  with  the  persons  who 
sold  the  property,  it  was  his  duty  to  do  so  not  on  his  own 
acoonnt,  but  on  account  of  the  partnership ;  and  if  he  did  so  on 
his  account  I  think  there  was  a  breach  of  that  fiduciary  relation- 
ship which  existed  between  him  and  the  plaintiff.  In  my  opinion 
these  transactions  also  must  fall  into  the  partnership,  and  the 
plaintiff  is  entitled  to  the  benefit  of  these  transactions  between 
the  defendant  and  those  three  persona  That  will  be  a  part  of 
the  account  that  the  defendant  must  render  to  the  plaintiff. 

Smith,  J. :  I  also  should  have  said  with  regard  to  that^that  I 
accept  the  plaintiff^s  evidence  on  that  pointy  namely,  that  the 
defendant  did  teU  him  thAt  he  would  acquire  these  shares  on  the 
best  terms  he  could,  for  the  benefit  of  the  partnership^ 

Plaintiff's  Attorney:  «/.  H.  L.  FiTidlajf ;  Defendant's  Attor- 
neys :  Bees  &  Joubert. 
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JONES  V.  REX 

1904.    October  24.    Solomon,  Mason  and  Cublewis,  J.J 

Criminal  procedure, — Previotu  conviction. — Ordinance  No*  1  of  1903, 
9eG8.  234-236. 

Where  an  accused  has  been  found  guilty  of  any  ofienoe  the  Grown  is 
entitled,  before  sentence  is  pronosnced,  to  prove  any  previou»  con- 
viction of  the  accused,  even  though  such  conviction  took  place  in 
another  country. 

Appeal  from  the  Assistant  Resident  Magistrate  of  Johannes- 
burg. 

The  appellant  was  convicted  of  the  theft  of  a  pocket-book 
containing  papers  and  notes  to  the  value  of  £4.  Three  previous 
convictions  for  theft  in  the  Cape  Colony  were  admitted  by  him, 
and  the  magistrate  thereupon  passed  a  sentence  of  eleven  months' 
imprisonment  with  hard  labour.  The  prisoner  appealed  on  the 
ground  that  the  sentence  was  excessive,  inasmuch  as  evideaee^ 
the  convictions  in  the  Cape  Colony  was  not  admissible. 

WiUidmson,  for  the  appellant,  referred  to  Rex  v.  Montgomery 
{aupra,  p.  780). 

Matthews,  for  the  Crown,  was  not  called  upon. 

Solomon,  J. :  The  prisoner  was  convicted  on  .a  charge  of  theft 
and  8^  pharge  of  assault,  and  on  the  charge  of  theft  he  was 
sentenced  by  the  magistrate  to  be  imprisoned  with  hard  labour 
for  eleven  months.  The  appeal  is  against  that  conviction  and 
sentence.  The  grounds  of  appeal,  of  which  notice  was-  originally 
given,  are  three  in  number,  but  only  one  is  now  pressed  on  the 
Court;  that  is,  that  the  sentence  of  eleven  months  was  an  ex- 
cessive sentence,  and  the  ground  upon  which  it  is  urged  that 
that  sentence  was  excessive  is  that  the  magistrate  in  passing 
sentence  took  into  consideration  three  previous  convictions  for 
theft  which  were  proved  against  the  prisoner,  and  that  he  had 
no  right  to  take  those  previous  convictions  into  consideration, 
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inaRmuch  as  they  were  previous  convictionR  in  the  Cape  Colony 
and  not  in  thin  colony. 

In  my  opinion,  however,  a  previQUs  conviction  is  a  previous 
conviction,  no  matter  where  it  has  been  obtained;  and  if  the 
Crown  is  in  a  position  to  prove  a  previous  conviction  in  another 
country  against  a  prisoner  who  has  been  convicted  of  an  offence, 
the  Crown  is  perfectly  entitled  to  do  so.  The  Criminal  Procedure 
Code,  which  provides  for  proof  of  previous  convictions,  does  not 
limit  the  proof  to  convictions  previously  obtained  in  this  colony, 
and  I  see  no  reason  why  we  should  limit  the  plain  words  of  the 
Code.  Difficulties  may  arise  in  proving  such  previous  convic- 
tions, but  in  this  case  that  difficulty  was  removed  by  the  admission 
of  the  prisoner  himself  that  he  had  been  previously  ccmvicted  on 
these  three  occasions  of  the  crime  of  theft  in  the  Cape  Colony. 
It  would,  no  doubt,  be  a  very  convenient  doctrine  for  confirmed 
criminals  who  have  come  from  other  countries  if  we  were  to  lay 
down  the  rule  that  previous  convictions  in  another  country  could 
.  not  be  proved  against  an  accused ;  but  it  seems  to  me  that  it  is 
impossible  for  us  to  lay  down  any  such  rula  Considering  that 
there  were  three  previous  convictions  against  the  prisoner,  it 
appears  to  me  that  the  sentence  of  eleven  months'  imprisonment 
was  not  in  the  slightest  degree  excessive,  and  the  appeal,  there- 
fore, must  be  dismissed. 

Mason  and  Cublewis,  J. J.,  concurred. 

Appellant's  Attorneys :  Mclnnes  &  Zwarenslein. 
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LEIGH  AND  McDONALD  v.  REX. 
1904.    Oetcber  24    Solomon,  Mason  and  CTunLiwis,  J  J. 
Criminal  procedure. — Vagraneff. — Law  No.  1  ^1881. 

To  oonviot  an  aeeiued  of  the  oiBanoe  of  vagrancy  under  Law  Na  1  of 
1881,  it  must  be  shown  (1)  that  he  is  not  in  the  habit  of  csnTiog 
on  a  trade  or  exercising  any  calling;  (2)  that  he  has  no  fixed  pisee 
of  residence ;  and  (3)  that  he  has  no  means  of  subsistenceL 

It  was  shown  that  an  accused  had  been  in  Pkvtoria  for  ei^t  monAii 
and  that  he  had  been  living  daring  that  time  fay  means  of  gMD- 
Uing  and  betting,  and  had  made  no  eflbrt  to  carry  on  lus  trsda 
Though  at  the  time  of  his  arrest  he  had  a  room  whidi  he  wts  en- 
titled to  occupy,  he  had  been  constantly  shifting  his  residenee^ 
and  had  only  a  day  or  two  before  taken  the  room  in  qoeslioo. 
When  arrested  he  had  the  sum  of  19s.  3d.  in  his  possession,  but 
no  luggage  or  other  property  and  no  income,  ffeld^  that  under 
those  circumstances  he  had  been  rightly  convicted  of  vagrancj 
under  Law  Na  1  of  1881. 

Appeal  from  the  Asaistant  Resident  Magistrate  of  Pretoria. 

The  Stppellants  were  oonvicted  on  the  charge  of  contravening 
sees.  1,  2  and  3  of  Law  No.  1  of  1881  (vagrancyX  They  were 
each  sentenced  to  three  months'  imprisonment  with  hard  labour, 
and  now  appealed  on  the  ground  that  they  did  not  oome  within 
the  definition  of  **  vagrant  **  under  the  Law,  inasmuch  as  they 
were  in  possession  of  certain  money  and  property,  and  also  had 
a  fixed  place  of  residence  at  the  time  of  their  arrest 

The  facts  appear  sufficiently  from  the  judgment. 

Williamson,  for  the  appellants  :  The  accused  were  not 
vagrants  or  landloopera  within  the  meaning  of  the  Law.  They 
had  a  room  which  they  were  entitled  to  occupy,  and  oould  there- 
fore not  be  said  to  have  been  without  a  fixed  place  of  residence. 
Further,  they  were  each  in  possession  of  a  certain  amount  of 
money,  and  one  had  a  watch  and  chain ;  so  that  they  could  not 
be  said  to  be  without  means  of  subsistence ;  see  QtLeen  v.  Jones 
(9  S.a  210). 
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Matthews^  for  the  Crown,  was  not  called  upon. 

Solomon,  J. :  These  two  af^peUants  were.oonvieted  of  a  oon- 
trayention  of  the  Vagrancy  Law,  and  were  aentenced  each  of 
them  to  three  months'  imprisonment  with  hard  labonr.  The 
appeal  is  based  on  the  ground  that  the  prisoners  were  not 
vagrants  within  the  meaning  of  the  Vagrancy  Law..  In  order 
to  determine  whether  they  were  vagrants,  we  mnst  look  at  the 
definition  which  is  given  in  the  Law  itself  of  what  a  vagrant  la 
We  have  not  to  consider  what  the  ordinary  meaning  of  the  term 
is,  inasmuch  as  the  Law  supplies  a  definition;  and  if  the  two 
prisoners  come  within  the  terms  of  the  definition,  then  they  are 
vagrants  within  the  meaning  of  this  Law.  The  definition  given 
in  the  Law  is  as  follows:  *"  Vagrants  or  rascals  are  persons  who 
have  neither  a  fixed  place  of  residence  nor  means  of  subsisteace, 
and  who  are  not  in  the  habit  of  carrying  on  any  trade  or  exer- 
cising any  calling."  It  is  necessary,  therefore,  before  there  can 
be  a  conviction  under  tUs  Law,  that  three  things  should  be 
proved  against  the  prisoners.  It  must  be  proved  that  they  are 
not  in  the  habit  of  carrying  on  any  trade  or  exercising  any 
calling;  that  they  have  no  fixed  place  of  residence;  and  that 
they  have  no  means  of  subsistence.  If  those  three  facts  are 
established  against  the  prisoners,  then  they  are  guilty  of  being 
vagrants  within  this  Law  (Na  1  of  1881). 

In  the  case  ef 'the  prisoner  Leigh,  he  had  been,  according  to 
the  evidence,  in  Pretoria  ictt  a  period  of  more  than  eight  montha 
It  is  dear,  in  the  first  place,  that  he  was  not  in  the  habit  of 
carrying  on  any  trade  or  exercising  any  calling  during  the  time 
that  he  had  been  in  Pretoria^  He  was  a  saddler  by  trade,  and 
from  hjs  own  evidence  there  can  be  no  doubt  that  during  the 
whole  of  those  eight  months  he  had  made  no  attempt  to  carry  on 
his  trade  at  to  obtain  any  occupation  or  honest  m^ans  of  liveli- 
hood; but  he  bad  been  living  during  that  time,  as  he  himself 
says,  by  means  of  gambling,  dice,  betting  on  horse  races,  and 
similar  meana  He  therefore  clearly  was  not  in  the  habit  of 
carrying  on  any.  trade  or  exerdsing  any  calling.  Then  comes 
the  next  question.  Had  he  a  fixed  place  of  residence  ?  ,  Now, 
when  he  was  arrested  he  was  occupying  a  r66m*in  Bloed  Street, 
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and  the  evidence  of  the  detectives  who  were  called  on  behalf  ot 
the  Crown  was  that  he  had  obtained  occupation  of  that  room  » 
day  or  two  before  his  arrest.  At  the  time  of  his  arrest  he  c^' 
tainly  had  the  right  to  occupy  that  room,  and  Mr.  FiHia^i**^^ 
argUes  that  if  at  the  time  of  the  arrest  any  person  has  a  hoo**® 
or  a  room  which  he  is  entitled  to  occupy  at  that  time  he  U^^^ 
has  a  place  of  residence  within  the  meaning  of  the  Law.  ^^^ 
it  appears  to  me,  if  we  take  that  view  of  the  matter,  Uiat  we  •"* 
losing  sight  of  the  fact  that  the  Law  requires  that  they  mitf* 
have  ekfioced  place  of  residence.  Some  meaning  clearly  must  be 
given  to  the  word  "  fixed,"  and  we  are  not  justified  in  ignoring  it 
in  construing  the  section.  Now  in  this  case  we  have  the  evi- 
dence of  the  detectives  that  the  prisoner  Leigh  was  constantly 
shifting  his  residence,  and  that,  as  &r  as  they  knew,  he  had  no 
fixed  place  of  abode.  Now  if  that  evidence  had  not  been  re- 
butted the  magistrate  would  have  been  justified,  in  my  opinion, 
in  coming  to  the  conclusion  that  the  prisoner  had  no  fixed  pl®^ 
of  residence  within  the  meaning  of  Law  No.  1  of  1881,  bec^'^^  ^ 
take  it  that  when  a  person  is  constantly  shifting  his  re«i^^*^ 
he  cannot  be  said  to  liave  a  fixed  place  of  abode. 

Then  Leigh  himself  gave  evidence,  and  it  is  said  that  i^^  ^^ 
to  accept  the  evidence  given  by  Leigh.     In  his  evidence  he  f»^^^ 
that  during  the  eight  months  that  he  had  been  in  Pretorf^       ^ 
had  resided  at  five  or  six  places  only,  and  it  is  said  th^t*'   ^^ 
magistrate  ought  to  have  accepted  his  evidence  unless  ther^^    "^ 
other  evidence  directly  in  conflict  with  it.     Now  nothing    ^^^^ 
have  been  easier  for  Leigh  than  to  have  called  evidence  to  I^^^. 
what  was  stated  by  him.     His  evidence  vas  inconsistent     ^^^ . 
the  general  evidence  given  by'the**ipolice  detectives,  and     ^ 
quite  clear  that  the  magistrate  did  not  believe  his  evid^^^ 
because  the  magistrate  came  to  the  conclusion  that  he  wa«*    ^^^^t 
stantly  shifting  his  residence,  living  a  week  here  and  a  '^^     . 
there.     Now  the  magistrate  was  perfectly  entitled  to  fon^^ 
own  conclusion  as  to  whether  Leigh  was  speaking  the  tru'fc*^^    . 
not,  and  it  is  clear  that  he  came  to  the  conclusion  that  he  wa^^ 


speaking  the  truth,  for  he  accepted  the  evidence  which  wasg^      ^ 
by  th^detectives,  which  was  in  direct  conflict  with  Leigh's.  ^ 

coming  t6  that  conclusion,  to  accept  the  testimony  of  the  d^^'^ 
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tives  in  preference  to  that  of  Leigh,  I  think  the  magintrate  waR 
jufltified  in  looking  at  all  the  circumstances  of  the  case — at  the 
evidence  which  was  given  as  to  the  manner  in  which  Leigh 
passed  his  time;  that  he  was  constantly  in  the  streets  at  all 
hours  of  the  niglit ;  that  he  was  in  the  habit  of  associating  with 
persons  of  notoriously  bad  character ;  and  that,  instead  of  carry- 
'  ing  on  his  trade  and  earning  an  honest  livelihood,  he  lived  by 
gambling  and  betting  on  horse  races.  I  see  no  reason,  therefore, 
for  dissenting  from  the  finding  of  the  magistrate  that  Leigh  had 
no  fixed  place  of  residence  within  the  meaning  of  the  Law. 

Then  the  third  thing  that  has  to  be  proved  in  the  case  is  that 
he  had  no  means  of  subsistence.  Now,  what  means  of  subsistence 
had  he  ?  He  had  no  honest  or  lawful  occupation.  His  only 
occupation  seems  to  have  been  that  of  a  gambler.  He  had  no 
ineome  and  he  had  no  property.  In  the  room  in  which  he  lived 
there  was  found  no  luggage.  The  19a  3d.  which  he  had  in  his 
possession  was  his  only  means  of  subsistence.  This  was  means  of 
subsistence  for  two  or  three  days  or  more  perhaps,  but  certainly 
it  was  not  such  means  of  subsistence  as  is  contemplated  by  this 
section  of  the  Law ;  and  I  think,  looking  to  all  the  circumstances 
of  the  case,  the  magistrate  was  justified  in  coming  to  the  conclu- 
sion that  Leigh  had  no  fixed  place  of  residence,  that  he  was  not 
in  the  habit  of  carrying  on  any  trade  or  business,  and  that  he 
had  no  means  of  Rubsistence  at  the  time  he  was  arrested. 

Of  course  one  must  be  careful  that  the  Law  is  not  applied  to 
facts  and  circumstances  to  which  it  was  not  intended  to  apply ; 
but  it  appears  to  me  that  the  Law  was  specially  intended  to  deal 
with  a  case  of  this  nature,  where  a  man  lives  the  life  that  Leigh 
was  living  at  that  time,  without  any  honest  means  of  livelihood, 
no  fixed  place  of  residence,  and  although  he  had  a  trade,  not 
making  any  attempt  whatsoever  to  carry  on  his  trade. 

In  the  case  of  McDonald  the  evidence  is  much  to  the  same 
effect,  except  that  he  had  been  here  for  a  much  shorter  time — 
only  a  few  weeks.  He  also  had  a  trade ;  he  was  a  mason,  but 
he  made  no  attempt  to  carry  on  this  trade. as  a  mason.  There- 
fore he  was  not,  during  the  time  that  he  had  been  in  Pretoria,  in 
the  habit  of  carrying  on  any  trade  or  exeraniiig  4Miy  calling. 
His  is  not  the  case  of  a  man  who  lias  a  tnrie  and  wiio  is^Mixioos 
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to  cany  on  his  trade,  bat  who  is  unable  to  obtain  work.  Hie 
Law  was  not  framed  to  deal  with  each  cases;  but  this  is  the  case 
of  a  man  who  had  made  no  attempt  to  obtain  work  daring  the 
whole  of  the  time  he  was  here.  Moreover,  he  had  no  fixed  {dace 
of  residence.  This  is  quite  dear  from  his  own  evidence ;  he  says 
that  he  was  living  in  the  room  in  which  Leigh  lived,  that  Leigh 
had  allowed  him  to  occupy  a  part  of  the  room.  This  ro<»n  had 
only  been,  according  to  the  evidence,  in  Leigh's  occupation  ior  a 
day  or  two ;  and  Leigh  himself,  when  he  was  asked,  said  that 
McDopald  was  not  living  with  him.  That  was  the  only  residence 
which  ne  claimed  for  himself  during  the  weeks  that  he  had  been 
in  Pretoria,,  Then  he  had  no  means  of  subsistence.  He  had 
only  a  sum  of  7s.  6d.  in  his  pocket,  and  a  watch  and  chain.  He 
had  no  property,  no  income,  no  livelihood  at  that  time;  and 
therefore  in  his  case  also  I  think  that  he  comes  within  the  defini- 
tion which  is  given  in  this  section  of  a  vagrant,  and  the  magistrate 
was  justified  in  coming  to  the  conclusion  which  he  did.  Lti  my 
opinion  the  appeal  must  be  dismissed. 

Mason  and  Curlewis,  J  J.,  concurred. 

Appellants'  Attorneys :  Bawden  Jk  Ke^en. 
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Rr  FLETCHER'S  TRUSTER 

1901    Ockhm*  24    Smith.  J. 

JiuolMiMy.— TViwM.— Ciarifc  to  Imo offenL—LawNo,  IS  of\%W,  mc.  75. 

Wliere  the  oreditora  in  an  inaolTent  esUte  had  elected  a  derk  to  a 
notary  puUic  and  law  agent  as  trustee,  the  Oonre  ordered  the 
Master  to  confirm  the  appcnntment. 

.  Application  for  an  order  directing  the  Master  to  eonfirm  the 
mppointment  of  William  Thomas  Boardman  as  trustee  in  the 
inadvelit  estate  of  one  William  Fletcher. 

At  the  second  meeting  of  creditors  the  said  Boardman  had 
been  duly  elected,  but  as  he  was  chief  derk  to  a  notary  public 
and  law  agent  the  Master  held  that  he  was  disqualified  by  sec 
75  (d)  of  Law  Na  13  of  1895,  and  refused  to  confirm  the  appoint- 
ment. One  of  the  creditors  now  appUed  for  reliel  The  Master 
had  notice  of  the  application. 

JBoos,  far  the  appliotnt :  Sec.  75,  being  a  disqualifying  seefcion, 
must  be  oonstrued  restrictively,  and  the  disaUlity  of  attorneys 
and  law -agents  cannot  be  extended  to  their  derks.  If  a  derk  is 
not  disqualified  the  Master  cannot  refuse  to  confirm  the  appoint- 
ment ;  he  has  no  discretion  in  the  matter.  In  a  case  like  this  the 
Court  has  power  to  order  the  Master  to  confirm. 

Smith,  J. :  Sec  75  of  the  Insolvency  Law  provides  that  law 
agents  and  attorneys  may  not  be  elected  trustees ;  but,  being  a 
disqualifying  section,  it  must  be  construed  strictly,  and  in  my 
opinion  it  cannot  be  held  to  exclude  %  derk  to  an  attorney  or  law 
agent.  Accordingly  there  is  no  reason  disdosed  why  William 
Thomas  Boardman  should  not  have  been  elected  as  trustee,  and 
the  MsSster  was  wrong  in  refusing  to  confirm  his  appointment. 
The  Court  wilT  therefore  direct  the  Master,  to  confirm  the 
etection. 

Applicant's  Attomejr3 :  Rojix  A  Jaccbaz. 
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LEWIS  &  SACHS  V.  MEYER 

1904    October  24.    Solomon,  Mason  and  Curlewis,  J.J. 
MagtstrfUe's  court, — Jurimiietum. — C{nMUer<laim, — Compensaiio. 

Where  a  coanter-claiin  pleaded  by  way  of  defence  is  beyond  a  magis- 
trate's jurisdiction,  but  not  of  such  a  liquidated  nature  as,  if  valid, 
to  be  capable  of  extinguishing  the  original  claim  by  campenMlio, 
the  magistrate's  duty  is  to  try  the  claim  and  refuse  to  enter  into 
the  oonnter-claim.     Cf.  Hunter  v.  BrwM  {supra^  p.  687). 

A  counter-claim  for  the  value  of  property  unlawfully  detained  by  the 
plaintiff  is  not  capable  of  being  set  off  against  a  claim  on  a  liquid 
document. 

Appeal  from  a  decision  of  the  Assistant  Resident  Magistrate 
of  Vereeniging.     The  facts  appear  from  the  judgments 

Cohn,  for  the  appellants :  A  liquidated  claim  can  be  set  off 
against  a  liquid  document  In  the  present  case  the  counter-claim 
for  the  value  of  the  bricks  unlawfully  detained  is  capable  of 
being  set  off  against  the  claim  of  the  plaintiff.  The  English 
doctrine  of  admitted  set-off  does  not  apply  in  our  law.  See 
de  Jager  v.  de  Jtiger  (3  S.C.  69);  Brady  v.  Mi4:hid  (3  S.C.  178); 
Brett  V,  SUiinan  (4  S.C.  6) ;  Kruger  v.  van  Vuureii's  Sxeeuirix 
(5  S.C.  162);  Fntaei^  v.  Gdewski  (3  Off.  Rep.  266). 

Gregorowaki,  for  the  respondent :  The  counter-daim  for  illegal 
detention  is  unliquidated.  A  liquid  claim  cannot  be  extinguished 
by  a  debt  which  does  not  exist  till  the  Court  has  decided  on  it 
In  our  law  only  a  debt  which  has  been  ascertained  can  be  set  off; 
see  Sey  v.  Thovias  (12  C.T>R.  237). 

^  Solomon,  J.:  This  is  an  appeal  from  the  decision  of  the 
Assistant  Resident  Magistrate  of  Vereeniging.  The'  action  was 
brought  by  the  plaintiff  against  the  defendants  upon  two  liquid 
documents  each  of  the  value  of  £25.  The  defendants  in  their 
plea  admitted  the  daim  of  £50,  but  pleaded  by  way  of  daim 
in  reeoDventioD  or  set-off  against  the  plaintiff  £1180  sterling, 
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made  ap  as  follows :  a  sum  of  £1000  for  damages  sustained  by 
reason  of  slander,  and  a  sum  of  £180  sterling,  being  "  the  value 
of  certain  bricks,  the  property  of  the  defendants,  unlawfully 
detained  at  Natal  Spruit  by  the  plaintiff"  Then  having  raised 
these  two  claims  in  reconvention,  the  defendants  excepted  to  the 
olaiCD  in  convention  on  the  ground  that  by  reason  of  the  claim  in 
reconvention  the  case  was  beyond  the  jurisdiction  of  the  magis- 
trate. The  magistrate  gave  judgment  for  the  amount  claimed 
with  costs,  and  dismissed  the  counter-claim  on  the  ground  that 
it  was  beyond  his  jurisdiction.  From  that  judgment  this  appeal 
is  brought,  and  the  argument  which  has  been  addressed  to  us  on 
behalf  of  the  appellants  is  that,  these  two  counter-claims  having 
been  pleaded  in  excess  of  the  magistrate's  jurisdiction,  the  duty 
of  the  magistrate  was  to  have  taken  evidence  to  satisfy  himself 
whether  the  counter-claims  were  band  fide  or  not,  and  if  upon 
hearing  that  evidence  he  was  satisfied  that  they  were  bond  fide, 
then  he  should  have  declined  to  enter  into  the  claim  in  conven- 
tion, and  should  have  dismissed  both  claims  on  the  ground  that 
the  whole  case  was  beyond  his  jurisdiction.  It  is  alleged,  and 
is  not  denied,  that  the  defendants  were  ready  with  evidence  to 
show  that  these  counter-claims  were  band  fide. 

The  appeal,  therefore,  raises  the  question  as  to  the  circum- 
stances in  which  the  magistrate's  jurisdiction  is  ousted  when 
there  is  a  claim  in  convention  on  a  liquid  document  within  his 
jurisdiction,  and  when  there  are  counter-claims  raised  by  the 
defendants  in  excess  of  his  jurisdiction.  It  is  a  <{uestion  which  I 
think  has  not  been  previously  expressly  raised  or  decided  in  this 
Court ;  but  the  point  is  one  which  has  been  much  discussed  in  a 
number  of  cases  in  the  Cape  courts,  and  the  rule  which  has  been 
laid  down  in  the  Cape  courts  is  to  the  following  effect :  that  if 
the  counter-claim  on  the  face  of  it  is  one  of  such  a  nature  that  it 
could  not  be  pleaded  by  way  of  set-off  or  compensation  to  the 
plaintifTs  claim,  then  the  magistrate  should  try  the  claim  in  con- 
vention and  decline  to  enter  into  the  counter-claim,  on  the  ground 
that  it' is  beyond  his  juriediction.  But  if  the  counter-claim  on 
the  face  of  it  la  of  such  a  nature  that  it  can  be  pleaded  by  wi^  of 
set-off  or  compensation  to  the  plaintifTs  claim,  tlien  the  duty  of 
the  uiagistraCe  is  to  take  *d^dence  to  satisfy  himsdf  whether  the 
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counter-claiin  is  a  hand  fide  one  or  not ;  -and  if  he  is  satisfied  that 
it  is  a  bond  fide  claim,  then  he  should  decline  to  enter  into  the 
claim  in  convention,  and  should  dismiss  the  whole  acti<m  cm  the 
ground  that  the  case  is  beyond  his  jurisdiction.  That  is  the  rale 
which  has  been  adopted  in  the  Cape  courts,  and  the  reasoo  for 
the  rule  is  quite  dear.  The  reason  is  that  if  there  is  a  valid 
counter-claim,  which  can  be  pleaded  in  compensation  by  way 
of  set-off  against  the  plaintiff's  daim,  then  the  plaintiff's  daim  is 
ipso  jure  extinguished  in  law ;  and  if  the  magistrate  were  to  give 
judgment  for  the  plaintiff  without  considering  the  counter^slaim, 
he  would  be  giving  judgment  upon  a  daim  which  has  been  ex- 
tinguished in  law.  Of  course,  the  magistrate  cannot  determine 
whether  the  counter-claim — ^if  it  be  beyond  his  jurisdiction— is  a 
valid  claim  or  not  The  most  that  he  can  do  is  to  satisfy  himself 
whether  it  is  bond  fide  or  not,  and  if  he  is  satisfied  that  itis  iond 
fide  then  he  should  dedine  to  exerdse  jurisdiction  in  the  case, 
because  otherwise,  if  it  should  be  subsequently  ascertained  that 
the  counter«-claim  is  a  valid  one,  he  would  have  given  judgment 
upon  a  daim  which  had  been  extinguished  in  law.  That  rale  is 
founded  upon  good  sense  and  good  law,  and  it  seems  to  me  that 
we  should  now  follow  the  decisions  of  the  Cape  courts,  and 
definitely  adopt  the  rule  which  has  been  there  laid  down. 

If  that  be  so,  the  only  further  question  which  has  to  be  con- 
sidered on  this  appeal  is  whether  the  counter-claims  which  have 
been  pleaded  in  this  case  are,  on  the  face  of  them,  of  such  a  nature 
that  they  could  be  pleaded  by  way  of  set-off  or  compensation  to 
the  plaintiff's  daim.  With  regard  to  the  first,  it  is  admitted  by  Mr. 
Cdhn  that  the  daim  for  damages  for  dander  dearly  is  one  which 
could  not  be  set  off  as  against  the  plaintiffs  claim  on  the  written 
documents ;  but  he  argues  that  the  second  daim,  the  one  for 
£180,  being  the  value  of  certain  bricks,  is  a  daim  of  such  a 
nature  that  it  is  a  liquidated  claim,  which  could  have  been 
pleaded  by  way  of  set-off  to  the  plaintiffs  daim.  The  only 
question,  therefore,  which  we  have  to  determine  is  whether  that 
argument  is. correct^  The  claim  is  for  ."Uie  sum  6f  £180  sterling, 
being  the  value  of  certain  .bricks  the  property  of  the  said  defend- 
ants, unlawfully  detained  at  Natal  Spruit  by  the  plaintiff" 
Anything  more  vague  it  is  impossible  to  imagine ;  there  is  no 
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statement  of  the  Dumber  .of  bricke  detained,  no  statement  of  the 
dieamstanoes  under  which  the  brieks  were  detained  ctt  what  was 
the  nnlawfol  action  on  the  part  of  the  plaintiff  But  passing 
that  by,  is  this  claim  soeh  a  one  as  eonld  have  been  pleaded  by 
way  of  compensation  to  the  plaintiffs  claim  ?  On  the  bee  of  it 
it  is  an  acticm  in  tort,  for  damages  for  unlawfol  detention  of 
property.  The  defendants  do  not  claim  to  have  the  bricks  re- 
stored to  them ;  if  they  had  claimed  that  it  is  dear  that  that 
oonld  not  have  been  pleaded  in  compensation,  inasmoch  as  it 
wonld  require  to  be  a  debt  in  money  before  it  oonld  be  set  off 
against  the  plaintiff's  claim.  But  the  daim  is  for  £180  damages 
by  reason  of  the  unlawful  detention.  It  seems  to  me  that  that 
is  an  unliquidated  daim.  The  magistrate  would  haVe  to  deter- 
mine whether  the  bricks  had  been  unlawfully  detained.  If  he 
was  satisfied  that  they  had  been  unlawfully  detained,  he  would 
have  to  ascertain  the  number  of  the  bricks,  and  what  was  the 
value  of  the  brick&  There  would  no  doubt  be  conflicting  evi- 
dence on  one  side  and  the  other  as  to  the  value  of  the  bricks, 
even  if  it  had  been,  established  that  they  had  been  unlawfully 
detained.  In  my  opinion  that  claim  is  not  of  such  a  nature  as 
could  be  set  off  by  way  of  compensation  against  the  plaintiffs 
claim. 

This  is  also  a  question  whibh  has  been  discussed  in  the  Cape 
courts.  We  have  been  referred  by  Mr.  Cohn  to  the  cases  of  de 
Jager  v.  de  Jager  and  Brady  v.  Michid  on  this  question  as  to 
when  claims  are  liquidated  daims  which  can  be  pleaded  by  way 
of  compensation.  But  in  those  two  cases  this  question  was  not 
considered  or  discussed ;  but,  as  was  stated  in  a  subsequent  case, 
it  was  assumed  that  £he  claims  were  daims  of  a  liquidated  nature, 
and  capable  of  being  pleaded  by  way  of  compensation.  That 
being  so,  it  appears  to  me  that  they  can  be  of  no  assistance  or 
guidance  to  us  in  determining  this  point.  But  the  matter  was 
fully  considered  by  the  court  in  a  subsequent  case  of  Kroger  v. 
vom  Vuwren'a  Executrix,  and  in  that  case,  in  determining  whether 
a  claim  in  reconvention  was  a  daim  of  that  nature,  the  Chief 
Justice  quoted  from  what  Pothier  says  in  his  OUigoUione  on 
this  question.  "Chief  Justice  de  Yiluebs  there  says :  **  A  debt 
is  not  extinguished  ipeo  jure  except  by  a  mutual  debt  which  is 
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certain  and  liquid.  '  A  debt/  says  Pothier  (Obligationa,  sec.  592), 
'  is  liquidated  when  it  is  evident  that  it  is  due,  and  to  what 
amount,  quum,  cerium  eet  an  et  quantum  debeatur,' "  If  we 
take  that  as  the  test  which  is  to  be  applied  to  this  ease,  then  it 
is  quite  clear  that  this  was  not  a  claim  of  stich  a  nature  as  could 
be  set  off  against  the  plaintifTs  claim.  There  is  nothing  to  show 
that  this  claim  was  one  which  was  certain,  and  certainly  the 
amount  had  not  been  ascertained  in  any  way  whatever.  There- 
fore it  does  not  answer  this  test,  which  according  to  Pothier  is 
to  be  applied  in  ascertaining  whether  a  debt  is  a  liquidated  debt 
or  not.  Further  on  in  the  Chief  Justice's  own  judgment  he 
proceeds  to  say :  "  Until  every  element  of  uncertainty  has  been 
removed  as  to  the  amount  opposed  in  compensation,  set-off  is  not 
allowed.*'  It  would  be  idle  to  suggest  that  every  element  of 
uncertainty  had  been  removed  by  the  defendanta  The  amount 
has  been  in  no  way  ascertained.  Evidence,  as  I  have  already 
said,  would  have  to  be  taken  by  the  magistrate  as  to  the  number 
and  value  of  the  bricks,  and  the  magistrate  would  th^n  have  to 
determine  upon  what,  no  doubt,  would  be  a  conflict  of  evidence^ 
what  would  be  the  real  value.  That  being  so,  I  think  the  magis- 
trate was  quite  right  in  coming  to  the  conclusion  that  this  claim 
also  was  not  one  of  such  a  nature  that  it  could  be  pleaded  by 
way  of  set-off;  and  he  was  right,  therefore,  to  give  judgment  for 
the  plaintiff  on  the  claim  in  convention,  and  to  dismiss  the  claim 
in  reconvention,  leaving  the  defendants  to  proceed  in  the  higher 
court  if  they  desire  to  establish  their  claim.  In  my  opinion  the 
appeal  must  be  dismissed  with  costs. 

Mason,  J. :  I  concur  in  thinking  that  this  appeal  must  be  dis- 
missed with  costs.  It  is  clear  that  the  magistrate's  jurisdiction 
was  only  ousted  if  the  claim  in  reconvention  were  of  such  a 
nature  as  to  be  a  set-off.  There  are  a  great  many  cases  in  which 
set-off  is  admitted ;  but  it  is  quite  clear  that  claims  consisting  of 
unliquidated  damages  are  not  allowed  to  be  set  off,  and  it  is 
apparent  on  the  face  of  it  that  this  particular  counter-claim  is 
of  such  a  nature.  The  reaison  I  use  the  word  ''unliquidated" 
damages  is  because  of  the  case  of  Hunter  v.  Bruna  (aupra^ 
p.  687),  which  was  decided  in  this  Court  in  September.    There 
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there  was  a  oounter-claim  for  £130  in  respect  of  certain  money 
which  had  been  paid,  in  terms  of  an  agreement,  to  the  plaintiff. 
The  defendant  counter-claimed  to  recover  that  money  on  the 
groand  thai  he  paid  it  in  terms  of  a  representation  which  was 
antrue,  and  the  sole  question  was  whether  the  £130  was  dae  or 
nothing.  The  amount  was  not  in  question,  therefore  that  par- 
ticular case  is  very  different  to  the  case  now  before  us.  In  addi- 
tion to  that,  I  understand  that  in  the  cSuse  of  Hunter  v.  Bnina 
the  point  as  to  whether  the  counter-claim  ,did  admit  of  set-off 
was  not  discussed  and  was  not  argued ;  the  sole  question  which 
really  was  at  issue  in  that  case  was  whether  the  magistrate 
rightly  determined  that  the  claim  was  not  made  bond  fide.  The 
Court  came  to  the  conclusion  that  the  magistrate  had  given  a 
wrong  decision  in  that  respect,  and  therefore  set  aside  the  deci- 
sion. I  think  it  right  to  refer  to  that  case,  because  tliere  are 
some  points  of  resemblance  between  it  and  the  present  case ;  but 
there  is  the  great  distinction  that  the  amount  in  the  one  case 
was  liquidated  and  certain,  if  there  was  any  liability ;  and  in  the 
present. case  not  only  is  the  liability' contested,  but  the  amount  is 
entirely  uncertain. 

CuBLCwis,  J. :  I  concur  that  this  appeal  should  be  dismissed. 
The  claim  in  reconvention  set  up  by  the  defendant  for  £180 
damages  for  the  wrongful  detention  of  the  bricks  is  not,  in  my 
opinion,  of  such  a  nature  as  can  be  pleaded  in.  set-off  to  the  claim 
of  the  plaintiff  in  convention. 

Appellants'  Attorney:  E.  K  Gibbon;  Respondent's  Attor- 
neys :  Begeman  &  Bramley. 
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MAY^S  TRUSTEE  v.  MEYER 

.1904.    October  31.    Solomon,  Mason  and  Curlewis,  3  J. 

Landlord  and  ienofU. — Breach  of  covenant — NoHoe  qf  oanoeOaiian. — 
Aooepianee  qfrenL —  Waiver. 

A  lease  provided  that^  should  the  lessee  fail  to  perform  a  covenant  to 
maintain  trees,  the  lease  should  be  null  and  void  unless  the  former 
remedied  the  breach  within  two  and  a  half  months  after  written 
notice  to  be  given  by  the  lessor.  The  lessee  committed  a  breach 
of  the  said  covenant^  and  on  the  23rd  December,  1902,  the  lessor 
gave  notice  under  the  forfeiture  clause.  On  the  28th  April,  1903, 
the  lessor  accepted  rent  for  the  period  from  the  1st  April  to  the 
1st  October,  1903,  reserving  at  the  same  time  his  right  to  relj  on 
the  said  notice.  The  lessee  n^lected  to  remedy  the  breach,  which 
was  a  continuing  one,  and  accordingly  on  the  7th  October,  1903, 
the  lessor  gave  notice  that  the  lease  was  cancelled,  ffek^  that  as 
the  lessor  reserved  his  right  to  rely  on  the  notice  of  the  23rd 
December,  1902,  no  fresh  notice  was  necessaiy,  and  the  lease  was 
rightly  cancelled. 

Per  Solomon,  J. :  As  the  breach  was  a  continuing  one  and  the  period 
of  two  and  a  half  months  had  elapsed  between  the  date  of  the 
payment  of  the  rent  and  the  cancellation,  even  if  the  lessor  had 
not  reserved  such  right,  the  acceptance  of  the  rent  did  not  render 
a  fresh  notice  ne^^essary. 

Appeal  from  a  decision  of  Smith,  J.,  in  the  Witwaterwand 
High  Court.  The  facts  are  set  out  in  the  report  of  the  case 
in  the  court  below  ([1904]  T.H.  202). 

«/.  de  Villiera,  for  the  appellant :  By  accepting  the  rent  the 
lessor  waived  his  right  to  rely  on  the  old  notice.  In  the  case  of 
an  ordinary  breach  fresh  notice  is  required ;  a  continuing  breach 
is  on  the  same  footing.  The  cases  of  Penton  v.  Bamett  (67  L.J., 
Q.B.  11)  and  Harris  v.  Jeffries  (1  Esp.  393)  are  against  me,  bnt 
the  former  was  decided  under  the  Conveyancing  Act  of  1881. 
Secondly,  the  notice  itself  was  insufficient  inasmuch  as  it  did  not 
allege  the  specific  breaches;  see  Fletcher  v.  Noakes  (66  L.J., 
Ch.  177) ;  Woodfairs  Landlord  and  Tenant,  p.  294. 
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C.  0.  Wwrd^  for  the  respondent:  Ab  to  the  alleged  waiver  ol 
the  plaintiff's  right  to  rely  on  the  notice  of  the  28rd  Deoember, 
1902, 1  rely  on  the  decisions  in  PtrnJUmv.  Bamett  and  Ha/rris  v. 
Jeffries.  The  notice  was  sufficient,  for  it  specified  a  breadi  of 
clause  4.  MeUher  v.  Noahes  was  decided  under  the  Convey- 
ancing Act  of  1881 ;  in  the  present  case  danse  12  of  the  lease  is 
in  very  wide  terma 

de  VUliers  replied. 

Solomon,  J.,  after  reviewinfj  the  facts,  proceeded  as  follows : 
The  appellant  in  this  case  relies  upon  the  acceptance  of  rent  as 
being  a  waiver  of  the  breaches  which  had  been  committed  by  the 
lessee  up  to  the  time  of  the  acceptance  of  the  rent,  and  further, 
that  it  was  an  acknowledgment  by  the  lessor  that  tiie  lease  .was 
still  subsisting  at  the  time  the  rent  was  accepted  on  the  28th 
April,  1903,  and  I  think  that  it  is  clear  that  he  is  perfectly 
entitled  to  rely  upon  those  arguments.  I  think  the  fact  that  the 
rent  was  accepted  on  the  28th  April,  1903,  for  the  period  from 
the  1st  April  to  Ist  October  was,  in  the  first  place,  a  recognition 
of  the  fact  that  the  lease  was  still  continuing  at  that  date.  It 
was  further,  I  think,  a  waiver  by  the  lessor  of  any  daim  which 
he  might  have  had  to  forfeit  the  lease  for  any  breaches  which 
had  been  committed  prior  to  the  28th  April,  1903.  But  clearly 
the  acceptance  of  rent  for  six  months  in  advance  was  not  an 
undertaking  by  the  lessor  that  he  did  not  intend  to  rely  upon 
any  breaches  which  might  be  committed  after  the  date  of  the 
acceptance  of  the  rent.  It  was  not,  in  other  words,  a  licence  to 
the  lessee  to  commit  breaches  of  the  covenants  for  the  next  six 
months,  so  that  the  lessor  should  not  be  entitled  to  avail  himself 
of  the  provisions  of  the  lease  which  gave  him  a  right  to  'a  for- 
feiture of  the  lease  for  breaches  of  those  condition& 

I  think  it  is  quite  clear  that  if,  after  the  receipt  of  the  rent 
on  the  28th  April,  1903,  the  lessor  had  then  and  thereupon  given 
notice  to  tlie  lessee  that  there  were  breaches  of  the  covenant,  and 
called  upon  him  then  to  remedy  those  breaches  and  to  fulfil  the 
conditions  of  the  lease,  then  at  the  expiration  of  two  months  and 
fourteen  days  from  that  date  there  can  be  no  question  that,  if 
the  breaches  continued,  the  lessor  would  be  entitled  to  cancel  the 
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lease  under  the  proviaioiis  of  daufle  12  thereof.  And  really  the 
one'  qneetian  of  importance  in  this  ease  is  whether,  after  the 
receipt  of  rent  on  the  28th  April,  1903,  fresh  notice  to  the  lessee 
was  required,  calling  upon  him  to  remedy  the  breaches  of  the 
covenant  to  maintain  and  care  for  the  trees  which  had  been 
planted.  Now  it  appears  to  me  that  tiiero  is  considerabje  force 
in  the  argument  which  has  been  addressed  to  us  by  Mr.  de 
ViUiers,  that  rent  having  been  accepted  on  the  28th  April,  1903, 
there  was  not  only  a  waiver  of  the  right  to  forfeit  the  lease  for 
any  breaches  which  had  occurred  before  that  date,  but  also  a 
waiver  of  the  right  to  rely  upon  the  notice  which  had  been  given 
in  December,  1902.  But  there  is  also  considerable  force  in  the 
argument  on  the  other  side,  that  the  notice  of  the  23rd  December, 
1902,  should  be  taken  to  have  continued  after  the  date  when 
rent  had  been  accepted.  After  all,  the  object  of  giving  notice ' 
requiring  a  remedy  of  the  breaches  of  the  covenants  of  the  lease 
was  to  enable  the  lessee  to  repair  those  breache&  The  lessee  had 
had  notice  that  the  lessof  required  those  breaches  to  be  repaired, 
but  he  had  done  nothing.  The  breach  of  this  covenant  to  main- 
tain the  trees  was  a  continuing  breach,  which  continued  from  day 
to  day  after  the  acceptance  of  rent  on  the  28th  April,  1903,  and 
the  lessee  at  that  time  had  notice  that  the  lessor  required  him  to 
fulfil  the  covenants  of  the  lease.  Therefore  it  would  almost  seem 
as  if  notice  after  that  date  would  really  be  superfluoua  He  liad 
already  had  notice;  he  knew  what  the  lessor  required  of  him; 
aifd  I  think  there  is  some  force  in  the  contention  that  fresh 
notice  after  that  date  was  unnecessary,  inasmuch  as  it  would 
only  be  giving  the  lessee  notice  to  do  a  thing  which  he  already 
knew  that  the  lessor  required  him  to  do. 

Now,  on  these  ({uestions  of  waiver,  whether  any  person  has 
waived  any  right  under  a  contract,  the  question  is  very  much  a 
question  of  fact,  and  I  think  there  can  be  no  doubt  whatever  in 
this  case  that  the  lessor  had  no  intention  of  waiving  the  notice 
which  had  already  been  given.  For  there  is  evidence,  although 
it  is  not  relied  upon  by  the  learned  judge  in  his  judgment  in  the 
court  below,  and  there  does  not  seem  to  be  much  conflict  about 
it,  that  at  the  very  time  that  rent  was  accepted  the  lessor  told 
the  pei*son  who  paid  the  rent  on  behalf  of  the  lessee  that,  though 
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he  accepted  tiie  rent>  he  ntill  intended  to  proceed  with  hiA  claim 
against  the  lessee.  Now  if  a  lessor,  at  the  time  when  he  accepts 
the  rent,  expressly  says :  "  I  accept  the  rent,  but  at  the  same  time. 
I  do  not  waive  my  right  to  rely  upon  the  notice  that  I  have 
already  given/'  then  I  do  not  think  a  court  could  possibly  come 
to  ttie  conclusion  that  there  had  been  a  waiver,  simply  on  the 
ground  that  rent  had  been  accepted.  And  there  certainly  is 
some  evidence  to  that  effect  in  this  case,  evidence  upon  which  I 
think  the  learned  judge  in  the  court  below  might  very  well  have 
relied  in  coming  to  the  conclu»on  which  he  did. 

He  does  not,  however,  rely  upon  that  fact,  but  he  bases  his 
judgment  upon  some  decisions  of  the  courts  in  England — decisions 
which  certainly  go  very  far.  They  go,  in  fact,  further  than  it  is 
necessary  for  us  to  go  in  this  case,  because  here,  after  the  28th 
April,  when  the  rent  had  been  received,  more  than  two  months 
and  fourteen  days  elapsed  before  the  lessor  availed  himself  of  his 
right  to  forfeit  the  lease  under  the  provisions  of  clause  12.  The 
English  decisions  would  justify  our  going  so  far  as  to  hold  that 
he  would  have  been  entitled,  even  before  the  expiration  of  the 
two  and  a  half  months,  to  have  relied  upon  the  notice  which  he 
had  previously  given,  and  to  have  cancelled  the  lease  at  any  time 
after  the  receipt  of  rent  on  the  28th  April,  1903.  It  is  not 
necessary  for  us  to  go  so  far  as  that,  because  in  this  case  more 
than  two  months  and  fourteen  days  elapsed  after  the  receipt  of 
the  rent  on  the  28th  April,  1903,  so  that  if  sufficient  notice  had  been 
given  on.the  day  when  the  rent  was  received,  calling  on  the  lessee 
to  fulfil  the  obligations  of  the  lease,  the  lease  might  have  been 
cancelled  two  months  and  fourteen  days  from  that  date.  In  my 
opinion,  considering  how  very  strong  the  English  decisions  are, 
and  that  there  is  really  a  great  deal  to  be  said  in  favour  of  these 
decisions,  though  I  will  quite  frankly  admit  that  there  is  a  great 
deal  to  be  said  on  the  other  side,  I  think  that  we  are  justified  in 
supporting  the  judgment  of  the  learned  judge  in  the  court  below, 
which  is  based  upon  these  decisions.  In  the  case  of  Harris  v. 
Jeffries  (1  Esp.  393),  which  was  a  nisi  prius  case  before  a 
single  judge  (Lord  Kenton),  the  facts  were  very  similar  to  the 
facts  of  the  present  case.  *  There'  the  defendant  was  a  lessee  of  a 
house  under  a  lease  of  which  several  years  were  unexpired.    By 
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a  coyeDAiit  in  the  lease  he  was  bomid  to  repair»aiid  in  ease  of  not 
repairing  within  three  months  after  notice,  right  of  entry  waa 
given  to  the  plaintiff  The  plaintiff's  counsel  proved  the  lease, 
and  notice  of  the  want  of  repairs,  and  there  rested  his  case,  so 
that  the  right  of  entry  accrued  on  the  18th  July  following.  The 
notice  of  ejectment  was  really  dated  the  2nd  November,  fmd  it 
was  proved  that  the  house  was  not  in  repair ;  therefore  there  was 
a  continuing  breach  of  the  oovenant  to  repair  the  house.  The 
defendaiit  gave  evidence  of  receipt  by  the  lessor  of  the  rent  up  to 
Michaelmas,  the  29th  September,  of  that  year,  which  receipt  was 
dated  18fch  October.  J*or  the  defendant  it  was  insisted  that  the 
receipt  of  rent  was  a  waiver  of  the  plaintiff's  right  of  entry ;  that 
on  the  expiration  of  the  three  months  after  notice  plaintiflTs 
right  of  entry  accrued,  and  from  that  time  the  defendantwaa  a 
trespasser;  whereas  the  acceptance  of  rent  was  evidence  of  the 
ccmtinuance  of  the  contract  and  a  waiver  of  the  trespass.  But 
the  court  held  that,  thoiigh  the  plaintiff  might  have  brought  his 
ejectment  at  the  end  of  Che  three  mohths,  there  was  no  reason 
why.he  might  not  give  an  indulgence  to  the  defendant  and  bring 
his  action  even  after  the  receipt  of  the  rent,  particularly  as  the 
planuses  were  not  then  repaired.  A  new  trial  was  obtained,  and 
a  rule  of  the  court  obtained,  which  the  court  afterwards  dis- 
charged. In  the  present  case  there  was  this  difference,  that  rent 
had  been  paid  in  advance  for  six  months,  and  much  reliance 
has  been  placed  on  that  fact  I  do  not  think,  however,  that 
tiie  mere  fact  that  rent  is  paid  in  advance  makes  any  difference 
in  principle  to  the  case.  Of  course  it  may  be  that  if  the  English 
doctrine  were  followed  in  any  case,  and  the  lease  was  cancelled 
immediately  or  .  shortly  after  the  acoeptahce  of  the  rent,  the 
question  might  arise  as  to  whether  the  lessor  under  those  dv- 
cuinstances  would  not  be  bound  to  restore  the  greater  portion  of 
the  rent  which  he  had  accepted.  That  questicm  does  not  arise  in 
the  present  case,  because  here  the  lease  really  was  not  terminated 
.  until  the  six  months  for  which  rent  had  been  accepted  had  prac- 
tically expired.  The  case  I  have  referred  to  is  very  much  in 
point  It  is  almost  exactly  similar  to  the  present  case,  and  cer- 
tainly is  an  ifcuthority  in  favour  of  the  judgment  of  the  learned 
judge  in  the  court  below. 


A b. 
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Then  there  was  the  case  of  Penton  v.  Ba/nuU,  whieh  .came 
before  the  Court  of  Appeal,  Lord  Justice  A.  L.  Smith,  Lord 
Justice  BiQBT,  and  Lord  Justice  GOLUMS,  the  present  Masto  of 
the  Bolls ;  and  there  the  principle  which  was  decided  wais  exactly 
similar  to  the  one  which  we  are  called  upon  to  decide.  There 
was  a  covenant  to  repair  within  three  months  after  notice.  The 
premises  being  out  of  repair,  the  lessor  gave  notice  to  the  lessee 
to  repair  within  a  given  time.  Three  days  after  .the  expiration 
of  the  notice  a  quarter's  rent  became  due.  No  repair  having 
been  done  by  the  tenant,  the  lessor  brought  an  action  to  recover 
possession  and  claimed  a  quarter's  rent  Held  that  the  breach 
of  the  covenant  being  a  continuing  one,  no  new  notice  was  re- 
quired in  respect  of  .the  non-repair  after  the  expiration  of  the 
time  specified  in  the  notice,  that  the  daim  for  rent  did  not  aflfect 
the  right  to  possession  in  respect  of  non-repair  afteir  that  date. 
That  is  a  case  which  also  is  exactly  in  point  It  may  well  be 
that  this  decision  may  be  supported  on  other  grounds  than  those 
which  were  given  by  the  judges  in  giving  their  judgment  in  the 
cas^,  but  the  reasons  for  the  judgments  strongly  support  the  de- 
cision in  the  present  case.  Lord  Justice  A.  L.  Smith,  who  was 
presiding  in  the  court,  said :  "  Under  the  Conveyancing  Act  of 
1881  right  of  re-entry  for  breach  of  the  covenant  is  not  enforce- 
able until  the  lessor  serves  on  the  lessee  notice  specifying  the 
particular  breach  complained  of,  so  that  the  lessee  may  have  a 
reasonable  time  to  remedy  the  breach  and  prevent  the  ejectment 
It  is  contended  on  behalf  of  the  defendant  that  he  has  had  no 
notice  under  this  section  so  as  to  enable  the  plaintiff  to  maint4iin 
ejectment,  because  the  notice  given  on  September  22  was  not  a 
notice  as  regards  the  particular  breaches  upon  which  the  plaintiff 
is  driven  to  rely  in  this  action,  that  is,  the  breaches  between 
December  26  and  January  14.  I  have  come  to  the  conclusion 
that  the  breaches  between  those  dates  were  continuing  breaches, 
in  respect  of  which  the  notice  was  given.  I  therefore  think  that 
the  defendant  has  had  notice  under  the  section."  Lord  Justice 
BiOBT  said :  ''  In  my  opinion  the  daim  for  three  days'  rent  from 
the  22Ad  to  26th  December  does  not  ocmstitute  a  waiver^  for- 
feiture." Lord  Justice  Collins  said — and,  after  all,  the  reasons 
given  by  him  seem  on  the  whole  the  most  satisfactory  of  any : 
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"  The  common  sense  of  the  matter  is  that  the  tenant  is  to  have 
foil  notice  of  what  he  is  required  to  perform.  That  notice  he 
has  had  in  the  present  case ;  and  I  think  it  is  dear  that  in  this 
case  the.  physical  condition  of  the  demised  premises  was  the  same 
at  the  time  when  the  action  was  commenced  as  it  was  at  the  time 
when  notice  was  given." 

Those  remarks  are  exactly  in  point  to  the  present  case.  The 
common  sense  of  the  present  case  is  that  the  lessee  had  fall  notiee 
of  what  he  was  required  to  do.  Although  he  had  that  notice  he 
did  nothing  to  remedy  the  breaches  complained  of,  though  months 
had  elapsed  since  the  notice  was  received.  The  decision  gocR 
much  further  than  we  are  asked  to  go,  seeing  ,that  in  the  present 
case  there  has  been,  after  the  receipt  of  rent,  a  lapse  of  time  of 
more  than  two  months  and  fourteen  daya  The  case,  therefore, 
is  a  strong  decision  in  support  of  the  judgment  of  the  learned 
judge  in  the  court  below,  and  as  there  is  a  good  deal  of  principle 
to  support  it,  though,  as  I  have.already  said,  there  is  a  good  deal 
to  be  argued  on  the  other  side,  the  conclusion  to  which  I  have 
come  is  that  we  should  support  the  judgment  of  the  learned 
judge  in  the  court  below.  [His  lordship  then  considered  the 
question  of  the  sufficiency  of  the  original  notice,  and  on  this 
point  also  came  to  the  conclusion  that  the  appeal  most  be 
dismissed.] 

Mason,  J. :  I  concur  that  the  appeal  must  be  dismissed,  and  I 
base  my  decision  upon  what  I  believe  to  be  an  undoubted  het  in 
this  case,  that  when  the  rent  was  received  in  April,  1903,  the 
landlord  specifically  reserved  his  rights  in  respect  of  the  notice 
which  he  had  given.  When  the  rent  was  tendered  he  did  not 
want  to  receive  it ;  he  said  he  had  an  action  or  claim  against  the 
lessee,  and  he  would  receive  the  rent,  but  go  on  with  his  action 
or  claim.  The  only  meaning  which  I  can  attach  to  the  reserva- 
tion, which  is  substantially  not  contested,  and  which  I  think 
there  can  be  no  doubt  was  made,  is  that  hQ  reserved  his.  rights 
under  the  notice  which  he  had  given,  and  to  my  mind  the  eflect 
of  the  reservation  was  this :  V I  call  upon  you  imder  that  notice  to 
do  certain  things ;  I  still  require  you  to  do  those  things  in  the 
terms  of  that  notice.''    And  in  April,  1903,  the  lessee  had  a 
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fufthor  two  and  a  half  months  within  which  to  comply  with  the 
conditions  of  his  lease;  those  conditions  he  failed  to. comply > 
with,  and  I  think  the  landlord  was'  therefore  entitled  to  cancel 
as  he  did. 

I  think  it  right  to  mention  my  difficulty  in  foIlq|«fing  tLe 
English  decisions.  Tliese  are  of  course  quit^  clear  that,  where 
there  has  been  a  continuing  breach,  one  notice  persists,  in  spite 
of  subsequent  receipts  of  rent,  if  there  has  been  a  breach  of  the 
conditions  subsequent  to  the  date  of  the  receipt  of  rent  Now 
it  seems  clear  from  these  decisions  that,  when  rent  is  received 
unconditionally,  that  recognises  the  tenancy  up  to  that  date  and 
condones  all  the  breaches  up  to  that  date.  That  appears  to  me 
to  be  a  waiver  of  the  notice  as  regards  past  breaches,  but  the 
English  decisions  practically  hold  that  that  is  not  a  waiver  of  the 
notice  as  regards  future  breaches.  Now  it  seems. to  mc  rather 
difficult  to  follow  logically  the  i-ule  that  the  notice,  though  waived 
as  regards  part,  remains  good  as  to  the  other  part.  It  seems  to 
me  to  put  the  lessee*  entirely  off  his  guafd  where  there  has  been 
an  unconditional  acceptance  of  rcini,  and  might  lead  to  the  very 
grossest  injustice.  There  has  been,  for  instance,  a  complaint  by 
the  landlord  that  the  lease  has  not  been  confplied  with  in  respect 
of  some  continuing  obligation.  He  has  the  right,  if  he  gives 
notice  under  the  lease,  and  if  that  obligation  is  not  performed,  to 
cancel  it.  He  receives  rent  The  lessee  may  spend  money  on 
the  property,  and  yet  this  notice,  that  may  have  been  given  an 
indefinite  period  before,  may  be  relied  upon  by  the  landlord ;  the 
landlord  may  keep  this  up  his  sleeve  and  ^it*  ftny  time  cancel  the 
lease  in  respect  of  this  failure  to  perform,  the  continuing  obliga- 
tion. In  the  particular  case  before  us  there  was  an  obligation, 
for  instance,  to  fence,  which  was  as  a  matter  of  fact  carried  out. 
But  take  the  obligation  to  fence.  The  landlord  calls  upon  his 
tenant  to  perform  his  obligation  to  fence  and  gives  him  two 
months  to  do  it  in.  The  tenant  fails  to  do  it,  and  after  that  date 
the  landlord  receives  rent  unconditionally.  Now  if  the  English 
cases  are  correct,  though  he  waives  the  fact  of  the  lai3<)  not  being 
fenced  before,  he  has  the  right,  if  the  fencing  is  not  donc»  with- 
out any  further  notice  to  cancel  the  lease.  Those  a^^pear  to  me 
to  be  very  hard  decisions  indeed.    It  is  not  necessary  for  me  to 
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aay  whether  they  are  correct  All  I  say  is,  as  far  as  thia  preaent 
case  is  concerned,  it  is  onnecessary  to  rely  upon  those  dedsioiis 
to.  snjgport  the  judgment  which  has  been  given  by  the  learned 
judge  below.  It  appears  to  me  upon  the  iacts  that  this  landlord 
never  intended  to  waive  his  notice,  and  spedfioally  told  his 
tenant  Uiat  he  did  hot  waiv^  his  notice,  and  therefore  he  cannot 
be  held  to  have  released  the  tenant  or  to  have  in  any  way 
deprived  himself  of  the  rights  to  be'  complied  with  under  that 
notice.    I  therefore  think  that  the  appeal  must  be  dismissBd, 

CuBLSWis,  J. :  I  agree  that  the  appeal  must  be  dismissed  for 
the  reasons  given  by  my  brother  SoLOifOir.  I  must  confeas,  i| 
it  had  not  been  for  the  lapae  of  time  after  the  receipt  of  rent  in 
April,  a  lapse  of  more  than  two  and  a  half  monttia,  I  should  have 
•  hesitated  to  apply  to  this  case — a  case  where  the  landk»d  had 
accepted  rent  in  advance  for  a  period  of  six  months— the  prin- 
ciples which  were  laid  down  in  the  English  cases,  because  the 
effect  of  spplying  those  decisions  would  be  practically  thia^  that 
a  week  after  having  accepted  the  rent  for  six  months  in  advance 
the  landlord  would  have  been  entitled  to  sue  the  tenant  for 
^^ejectment  It  is  not  necessary  for  us  to  go  that  length,  because 
1  am  also  of  opinion  that  the  lessor,  in  accepting  the  rent^  did  not 
"waive  the  notice  which  he  had  already  given.  He,  by  accepting 
the  rent,  is  debarred  from  relying  on  the  breaches  which  occurred 
up  to  that  date,  but  he  w^  not  estq>ped  from  making  use  of  that  v 
notice,  and  complaining  of  the  breach  which  may  have  occurred 
after  that  date. 

Appellant's  Attorneys :  MacintoA  A  KemieHey;  Beapondent's 
Attorneys:  Begeman  A Brandeff. 
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VAN  WYK,  BURGER  AND  NEFDT  v. 
DYKERMAN. 

October  81.    SoutMON,  Mason  and  Cublewis,  J  J. 

JfagiHraUt't  eowH. — Juritiietitm. — Kon-rttident  de/endant. — Action 
with  re/ennee  to  landed  property. — Prodamaiion  No.  2\  of  1902, 
te.  12  (a)  (2). 

By  sec  12  (a)  (2)  of  PMcUunatioii  No.  21  of  1902  a  resident  mAgistrate 
can  ezercifle  his  ordinary  dvil  jurisdiction  with  regard  to  persons 
not  resident  within  his  district^  but  in  such  case  with  reference 
only  to  landed  property  situated  within  such  district  Htid^  that 
an  action  for  the  recovery  of  arrear  licence-moneys  on  a  claim 
situated  in  the  district  was  not  an  action  with  reference  to  landed 
property,  and  that  the  magistrate  had  no  jurisdiction  to  try  such 
an  acticm  where  the  defendant  was  resident  outside  his  jurisdiction. 

Appeal  from  the  Assistant  Resident  Magistrate  of  Krugers- 
dorp. 

The  respondent  was  sued  for  the  sum  of  £4,  being  the  owner's 
share  of  licence-moneys  for  the  war  period  on  a  gold  claim 
situated  on  the  farm  Roodepoort,  district  Erugersdorp,  the  pro- 
perty of  the  appellants.  Th^  pl&infifls  obtained  an  order  from 
the  magistrate  attaching  the  claim  ad  fundandam  jurisdic- 
iionem,  and  giving  them  leave  to  sue  by  edict  In  accordance 
with  this  order  the  edict  was  published.  On  the  return  day  the 
defendant  appeared  and  admitted  that  he  was  the  registered 
holder  of  the  daim,  and  liable  for  the  claim  licences.  He  ten- 
dered the  sum  claimed,  but  asked  that  costs  should  be  awarded 
to  him  on  the  ground  that  he  was  resident  at  Johannesburg,  and 
that  the  magistrate  had  no  jurisdiction  over  him.  The^  magis- 
trate upheld  the  plea  of  non-jurisdiction,  and  gave  judgment  for 
the  plaintiflb  for  £4,  but  made  no  order  as  to  costs.  Both  parties 
appealed 

OregoTowtki  (with  him  de  Wet),  for  the  appellants:  The 
magistrate  has  a  certain  jurisdiction  over  persons  non-resident 

T.P.    04S-3I 
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within  his  district;  see  sec.  12  (a)  (2)  of  Proclamation  No.  21  of 
1902,  and  the  Magistrate's  Court  Rules,  No.  61.  The  old  law 
was  to  the  same  effect ;  see  Law  No.  11  of  1892,  sec&  13  and  64. 
Sec.  2  of  Proclamation  No.  8  of  1902  defines  "  fixed  property"  as 
including  a  claim,  and  landed  property  does  not  mean  anything 
more  than  fixed  property.  The  Dutch  words  in  the  old  law  are 
vast  eigendom.  The  definition  of  a  claim  in  sec.  3  of  the  Gold 
Law  shows  that  it  is  an  actual  portion  of  the  field.  The  action, 
therefore,  was  one  with  reference  to  landed  property.  The  arrear 
licence-money  is  made  a  real  charge  on  the  claim  by  sec.  10  (3) 
of  Ordinance  No.  11  of  1902.  Besides,  the  plaintiff  are  owners 
of  the  land,  the  claim  is  situated  on  the  land,  and  the  whole 
subject-matter  of  the  suit  relates  to  this  land. 

Esaelen,  for  the  respondent,  was  not  called  upon. 

Solomon,  J. :  In  this  case  there  is  an  appeal  from  a  decision 
of  the  Resident  Magistrate  of  the  Witwatersrand  District  at  the 
court  holden  at  Krugersdorp,  whidi  lies  within  the  jurisdiction 
of  this  magistrate.  The  defendant  is  the  owner  of  a  prospecting 
claim  upon  a  portion  of  a  farm  which  is  owned  by  the  plaintiffs. 
The  plaintiffs  claim  from  the  defendant  the  sum  of  £4,  being 
their  share  of  the  licence-money  which  had  fallen  due  daring 
the' war  period,  for  the  recovery  of  which  provision  is  made  by 
Ordinance  No.  11  of  1902.  The  defendant  residing  out  of  the 
jurisdiction  of  the  court  of  the  resident  magistrate,  the  plain- 
tifis  obtained  leave  to  sue  him  by  edictal  citation,  and  attached 
the  claim,  which  was  registered  in  his  name.  On  the  return 
day  of  the  summons  the  defendant  appeared  and  admitted 
that  he  was  liable  to  the  plaintifib  for  the  sum  of  £4,  but  he 
claimed  that  the  court  had  no  jurisdiction  over  him,  inasmuch  as 
he  resided  in  Johannesburg  and  did  not  reside  within  the  juris- 
diction of  the  court  At  the  same  time  he  tendered  the  amount, 
and  it  is  clear  that  he  was  quite  satisfied  that  the  magistrate 
should  give  judgment  for  the  amount  of  £4  which  he  tendered, 
but  he  claimed  that  he  was  entitled  to  the  costs  of  the  action. 
The  magistrate  thereupon  gave  judgment  for  the  plaintifis  for 
£4,  but  made  no  order  as  to  the  coet«,  and  both  parties  are 
dissatisfied  with  the  judgment 
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The  plaintiffs  appeal  on  the  ground  that  they  should  have 
had  their  costs  of  the  action,  and  there  is  a  cross^ppeal  by  the 
defendant  on  thQ  ground  that  he  should  have  had  his  costs ;  and 
it  appears  to  me  that  the  whole  question  turns  upon  whether  the 
magistrate  had  jurisdiction  to  entertain  this  case  against  the 
defendant  If  the  magistrate  had  jurisdiction  to  hear  this  case, 
then  the  plaintiffs  dearly  ought  to  have  had  the  costs  of  tlio 
action.  On  the  other  hand,  if  the  magistrate  had  no  jurisdiction, 
then,  although  the  defendant  was  willing  that  the  magistrate 
should  give  judgment  for  the  amount  of  the  plaintiflb'  claim,  it 
is  clear  that  the  defendant  should  have  had  his  costs.  Now  Mr. 
Gregorovxki  argues  that  the  magistrate  had  jurisdiction  to  hear 
his  case  under  the  provisions  of  sec  12,  sub-sec  (a)  (2),  of  Pro* 
damation  No.  21  of  1902,  which  provides  that  the  magistrate 
shall  liave  in  all  dvil  cases  jurisdiction  with  regard  to  persons, 
not  only  in  a  case  instituted  against  any  person  residing  or  carry- 
ing on  business  within  the  district,  but  also  in  actions  instituted 
against  any  person  resident  elsewhere,  but  in  such  cases  with 
reference  only  to  landed  property  situated  within  such  district 
We  then  have  to  determine  whether  the  present  (»se  falls  within 
tliis  sub-«4ection.  .  It  is  argued  that  this  was  a  case  with  reference 
to  lauded  property  situated  within  the  district,  inasmuch  as 
the  plaintiffs  were  the  owners  of  the  land  on  which  the  defend- 
ant  s  claim  was  situated,  and  the  action  was  for  licence-moneys 
due  upon  the  claim.  It  appears  to  me,  however,  tliat  the*  action 
had  no  reference  to  the  land  itself,  but  was  solely  with  reference 
to  the  claim  which  was  owned  by  the  defendant  The  action, 
therefore,  was  one  with  reference  to  claim  property,  and  the 
only  question  is  whether  claim  property  is  landed  property  within 
the  meaning  of  this  sub-section  of  sec  12.  Now  I  think  we  must 
give  to  the  words  "land^  property"  their  ordinary  meaning. 
There  is  nothing  in  the  ^ct  itself  to  show  that  the  words  are. 
used  in  any  but  their  ordinary  meaning,  and,  in  the  ordinary 
meaning  of  the  term,  "landed  property"  simply  means  land, 
ineludiiig  houses,  buildings,  &c,  upon  the  land.  Now  claim 
property  is  certainly  not  land,  and  if  it  be  not  land  it  follows,  in 
my  opinion,  that  it  is  not  landed  property.  If  the  words  in  the 
moction  had  been  "  real  property,"  or  "  immovable  property,"  or 
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''  fixed  property  "  in  the  same  senae  in  which  that  expressiaD  is 
used  in  Proclamation  No.  8  of  1902,  then  of  course  there  would 
liaye  been  much  force  in  the  argument  which  has  been  addressed 
to  us.  None  of  those  expressions,  however,  are  used ;  but  instead 
we  have  the  term  landed  property,  which  has  a  much  narrower 
meaning.  A  landed  proprietor  is  a  person  who  owns  land,  and 
landed  property  is  synonymous  with  land. 

The  question  of  the  nature  of  claim  property  was  fully  dis- 
cussed by  this  Court  in  the  case  of  Nuhe  v.  Registrar  of  Mining 
RiglUs  ([1902]  T.S.  65),  where  it  was  held  that  the  owner  of  a 
claim  had  a  right  8ui  generis;  but  there  is  nothing  in  that 
decision  which  would  justify  us  in  saying  that  a  claim  is  land, 
any  more  than  it  could  be  said  that  a  servitude  is  land.  As  this 
then  was  a  case  which  arose  out  of  the  ownership  of  claim  pro- 
perty, which  had  reference  therefore  to  claim  property,  and  not 
to  landed  property,  in  my  opinion  the  magistrate  had  no  juris- 
diction to  hear  the  case.  Consequently  the  defendant,  although 
lie  tendered  the  amount,  and  the  magistrate  was  therefore 
entitled  to  give  judgment  for  the  amount,  should  have  had 
his  costs.  The  gross-appeal  is  allowed,  and  the  judgment  is 
altered  to  judgment  for  the  plaintiffs  for  £4,  plaintifls  to  pay  the 
costs  of  the  action  as  well  as  the  costs  of  appeal. 

3Iason  and  Curlewis,  J.J.,  concurred. 

Appellants'  Attorneys:  de  Villiers  Jk  de  Kock;  Respondent's 
Attorneys :  Tindall  &  Mortimer. 
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1904.     October  11,  14,  and  November  2.     Innes,  CJ.,  and 
Solomon  and  Smith,  J.J. 

Land. — Sale  of. — VetM  ogreemenL — Fttrehase-price. — Purchaser's  right 
to  reclaim. 

An  owner  of  landed  property,  who  has  entered  into  a  verbal  agreefnent 
of  sale,  and  has  on  the  faith  of  that  agreement  reoeived  the  whole 
or  portion  of  the  purchase-price,  is  not  entitled  to  retain  both  Uie 
money  and  the  land.  The  purchaser  is  entitled  to  reclaim  the 
price  which  he  has  paid  if  the  performance  of  the  seller's  inchoate 
contract  has  become  impossible  or  if  the  latter  has  deliberately 
elected  to  retain  the  property ;  a  tender  by  the  seller  made  subse- 
quent to  such  circumstances  is  no  answer  to  the  claim. 

Action  for  the  recovery  of  certain  moneys. 
The  facte  are  set  out  in  the  judgment 

Esselen  (with  liim  de  Waal),  for  the  plaintiff:  The  defendant 
elected  to  retain  the  property,  and  in  fact  the  inchoate  con- 
tract is  now  impossible  of  performance.  Accordingly  CSarlis  can 
reclaim  the  money  he  paid  on  the  principle  that  the  law  does  not 
allow  one  man  to  enrich  himself  at  the  expense  of  another. 

QregoTOWski,  for  the  defendant:  The  defendant  tenders  to 
carry  out  his  part  of  the  agreement  upon  payment  of  the  balance 
of  the  purchase-price.  McCusker  has  been  willing  all  along  to 
hand  over  the  property.  Therefore  the  plaintiff  cannot  succeed 
in  his  claim  for  a  refund  of  the  purcliose-price  paid. 

Esaelen  replied. 

Cur.  adv.  vuU. 

Poetea  (November  2) : — 

SoLOMoyj  J.,  read  the  following  judgment  of  the  Court  by 
Innes,  CJ. :  The  plaintiff  in  this  action  makes  two  separate 
and  distinct  claima     He  seeks  to  recover  th^  sum  of  £3133, 
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which  ho  alleges  that  he  paid  to  the  defendant  in  respeet  of  aa 
agreement  which  he  is  nnable  to  enforce ;  and  he  demands  to  bo 
recouped  for  an  amount  of  £536  and  ooeis,  being  the  value  of  a 
judgment  recovered  against  him  by  a  firm  of  contractors  who 
had  erected  at  his  request  a  certain  wood  and  iron  building  upon 
land  belonging  to  the  defendant,  and  which  has  been  propor- 
tionately improved  by  that  expenditure. 

Tlie  first  daim  is  the  only  one  which  was  seriously  argued ; 
but  neither  of  them  is  intelligible  without  a  statement  of  Uie 
somewhat  complicated  circumstances  which  led  up  to  the  present 
dispute. 

In  the  month  of  February,  1903,  the  defendant  wa^  carrying 
on  business  as  a  printer  and  publisher  at  Potchefstroom,  and  was 
the  proprietor  of  a  newspaper  called  the  VdUcMad.  The  plain- 
tiff was  largely  interested  in  certain  land  settlement  schemes  in 
that  neighbourhood,  and  appears  to  have  entertained  the  idea 
that  the  ownership  or  control  of  a  newspaper  would,  in  some 
unexplained  manner,  advance  the  interests  of  the  enterprises 
which  he  was  engaged  in  promoting.  An  arrangement  was 
come  to  between  the  parties,  in  terms  of  which  the  defendant 
agreed  to  transfer  to  the  plaintiff  all  his  interest  in  the  said 
newspaper  and  in  his  printing  and  publishing  business,  and  also 
a  certain  portion  of  an  erf  in  Potehefstrooin  upon  wliich  the 
printing  works  connected  with  the  paper  were  situated.  In 
return  for  those  asseto  Carlis  was  to  pay  the  sum  of  £4000  in 
cash  and  1000  one  pound  shares  in  a  company  which  was  to  be 
floated,  and  which  was  to  publish  a  newspaper  to  be  called  the 
Westeni  Transvaal  Times.  It  is  clear  that  Carlis  intended  all 
along  to  transfer  the  obligations  thus  undertaken  to  a  company 
which  he  meant  to  form,  and  regarding  the  flotation  of  which  he 
had  consulted  one  Edwards  of  Johannesburg  before  ho  couclti<l^ 
his  arrangement  with  McCusker.  Pending  the  birth  of  the  com- 
pany, however.  Carlis  took  over  and  directed  McCusker  s  busin®®- 
He  placed  the  latter  and  one  Bate,  who  had  previously  been 
engaged  in  journalistic  work  at  Potchefstroom,  in  char^  ^ 
managers  of  what  he  called  the  Western  Transvaal  Publishing 
Syndicate.  He  made  certain  advances  of  money  to  tliciu ;  and 
with  his  consent  they  employed  the  firm  of  Winstaulcy  &  CuaioUy 
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to  erect  upon  the  erf  whieh  has  been  referred  to  a  wood  and  iron 
building  to  be  used  for  the  purposes  of  the  business.  New  and 
improved  machinery  was  ordered  by  the  two  managers  with 
Carlis's  consent ;  the  Volksblad  newspaper  was  discontinued,  and 
a  new  one  was  issued  called  the  Western  Transvaal  Times.  All 
Uiis  was  done  by  the  managers  of  the  syndicate  ostensibly  on 
its  behalf ;  but  in  reality  no  such  syndicate  ever  existed,  and  the 
use  of  its  name  appears  to  have  been  devised  merely  to  facilitate 
the  process  by  which  Carlis  was  to  transfer  the  rights  and  obliga- 
tions arising  from  his  agreement  with  McCusker  to  the  company 
which  he  intended  to  float 

No  time  had  been  agreed  upon  for  the  payment  of  the  cash 
and  shares;  but  it  seems  to  have  been  understood  that  payment, 
would  be  made  upon  completion  of  documents.  The  contract, 
however,  was  never  reduced  to  writing.  The  parties  met  at 
some  date  in  February  at  the  office  of  du  Toit,  who  was  Carlis's 
local  attorney.  A  pencil  memorandum  written  by  McCusker 
was  handed  to  him,  and  supplemented  by  verbal  instructions, 
and  he  was  told  to  put  the  agreement  into  shape.  He  says  that 
when  he  went  into  the  matter  he  found  the  instructions  were 
too  vague  to  enable  him  to  draw  up  a  satisfactory  document, 
and  that  he  never  succeeded  in  getting  McCusker,  Bate  and 
Carlis  together  again.  In  April,  however,  the  defendant,  having 
obtained  possession  of  the  memorandum  left  with  du  Toit,  placed 
it,  as  he  says,  with  Carlis's  consent,  in  the  hands  of  another 
lawyer ;  and  the  result  was  that  three  documents  were  drafted 
One  of  them  embodied  a  sale,  by  McCusker  to  Carlis,  of  the 
landed  property  already  referred  to  for  £2000,  to  be  paid  on  the 
signing  of  the  agreement.  Another  was  a  contract  for  the  sale 
of  the  printing  plant  for  £2000,  payable  upon  signature,  and  of 
the  goodwill  of  McCusker's  business  for  £1000,  payable  in  shares 
so  soon  as  they  should  be  issued.  It  also  contained  a  stipulation 
that  McCusker  should  give  his  services  as  joint  managiiig  editor 
with  Bate  at  a  weekly  wage.  The  third  document  took  the 
form  of  an  agreement  between  Carlis  and  Bate,  in  terms  of  which 
the  latter  was  to  sell  the  ^goodwill  of  any  interest  he  had  in  the 
printing  trade,  and  also  his  8hai*e  of  the  profits  of  the  syndicate, 
to  Carlis  for  £1500,  payable  as  to  £500  in  cosh  on  the  signing  of 
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the  agreement,  and  as  to  the  balance  in  shares  to  be  delivered 
when  issued.  Bate  also  agreed  to  give  his  services  as  joint 
managing  editor  at  the  same  wage  as  McCusker  was  to  receive. 
None  of  these  documents  were  executed.  The  defendant  says 
that  when  lie  handed  them  to  Carlis  the  latter  objected,  on  the 
ground  that  he  was  not  described  as  acting  for  an  undisclosed 
principal,  and  requested  McCusker  and  Bate  to  accompany  him 
to  Johannesburg.  This  they  did,  and  after  consultation  with 
certain  persons  interested  in  the  flotation  of  the  company  aa 
entirely  new  agreement  was  executed  between  McCusker  and 
Bate  on  the  one  hand,  and  Edwards,  as  trustee  for  the  proposed 
company,  on  the  other.  It  is  unnecessary  to  set  out  the  pro-- 
visions  of  this  document  in  detail.  It  is  sufficient  to  say  that 
McCusker  and  Bate  on  their  part  undertook  to  transfer  anTper- 
form  in  favour  of  the  company  all  that  they  had  arranged  with 
Carlis  in  their  proposed  contracts  with  him.  The  company  in 
return  bound  itself  to  pay  to  them  the  same  amount  of  cash 
which  they  were  to  have  received  from  Carlis,  and  a  much 
larger  number  of  shares.  By  separate  understandings  with 
Carlis,  however,  they  were  to  hand  back  to  him  the  surplus 
shares.  So  that,  so  far  as  they  were  concerned,  they  were 
entitled  to  exactly  the  same  cash  and  scrip  from  the  company 
that  Carlis  had  undertaken  to  give  them,  and  were  to  hand  over 
to  the  company  the  same  assets  and  render  to  it  the  same  ser- 
vices which  they  had  bound  themselves  to  transfer  and  give  to 
Carlis.  The  contract  with  Edwards,  however,  contained  the 
important  clause  that  it  was  to  be  merely  provisional  until  con- 
firmed by  the  directors  of  the  company,  such  confirmation  to  be 
notified  within  two  months  from  the  date  of  the  doctwne^^''' 
which  was  the  2l8t  April,  1903. 

From  February  onwards  Carlis  advanced  moneys  for  ^^^ 
current  expenses  of  the  paper,  amounting  in  all  to  £1100.  And 
he  paid  £2033  to  McCusker  on  account  of  the  purchase-p^c®  ^^ 
his  erf  and  printing  plant.  It  is  worthy  of  note  that  no  portion 
of  the  latter  sum  was  paid  until  the  final  agreement  ^^ 
Edwards  had  been  executed.  Nine  days  thereafter-r-aJi  ^'^® 
30th  April— Carlis  handed  to  McCusker  three  cheques  for  s^'^^ 
amounting  in  all  to  £2000.     The  position  on  the  21st  June,  1^^' 
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when  the  period  of  two  niontlis  mentioned  in  the  contract  with 
Edwards  expired,  was  this :  McCusker  and  ^te  were  running 
the  paper  at  a  weekly  wage,  nominally  as  the  managers  of  a 
syndicate,  but  really  placed  in  charge  byCarlis,  who  was  finan- 
cing the  business ;  and  McCusker  had  received  £2033  on  account 
of  the  purchase-price  of  his  property. 

Then  a  liitch  occurred  in  the  arrangements  for  flotation. 
Carlis  maintains  that  McCusker  had  agreed  to  assist  in  the 
work,  and  had  guaranteed  to  find  applicants  for  2000  shares ; 
that  he  failed  to  carry  out  his  agreement,  and  that  that  was 
what  caused  the  delay.  McCusker  absolutely  denies  that  he 
entered  into  any  such  undertaking.  However  that  may  be,  the 
fact  tliat  there  was  a  difficulty  about  the  flotation  is  quite  clear. 
Edwards  sent  two  telegrams  to  McCusker  asking  him  to  extend 
the  time  allowed  under  the  contract,  but  the  defendant  peremp- 
torily declined  to  do  so,  and  the  result  was  that  the  whole 
arrangement  fell  through.  McCusker  in  bringing  this  about 
was  no  doubt  acting  within  his  rights ;  the  motive  for  his  con- 
duct it  will  be  important  to  ascertain  hereafter.  But  wliat  he 
did  was  very  significant.  The  contract  with  Edwards  lapsed  on 
the  2l8t  June.  On  the  following  day  he  wrote  to  a  number  of 
the  business  firms  with  whom  he  had  dealings  notifying  that  the 
syndicate  had  ceased  to  exist,  and  that  ''  the  business  originally 
mine  reverts  to  me."  On  the  30th  June  his  attorney  addressed  a 
letter  to  the  plaintifl*  in  which  he  stated  that  inasmuch  as  Carlis 
had  failed  to  fulfil  his  obligations,  the  contract  which  existed  be- 
tween the  plaintiff,  as  representing  the  syndicate,  and  McCusker 
had  lapsed  on  the  22nd  June.  In  July  he  removed  the  business 
account,  which  had  been  kept  with  the  Standard  Bank,  in  the 
name  of  tlie  syndicate,  to  the  National  Bank,  and  he  treated  the 
business  and  the  paper  exactly  as  if  they  were  his  own.  He 
revived  the  Volksblad,  though  not  for  long;  he  continued  the 
Western  Tmnavaal  Times  till  November,  1903,  when  he  stopped 
it  and  substituted  a  gratis  advertising  paper,  the  life  of  wliich 
was  put  an  end  to  in  March,  1904.  In  none  of  these  matters  did 
he  consult  Carlis.  He  offered  the  printing  plant  and  also  the 
premises  for  sale  as  a  going  concern,  and  he  repeatedly  and  in 
various  directions  styled  himself  the  proprietor.     But  tliei  busi- 


923  CARLIS  v.  UdCVSKXR. 

ness  did  not  pay ;  and  tiie  present  position  is  that  no  newspaper 
is  being  published,  and  that  McCusker  has  left  Pot^chefstroom 
and  is  living  in  Johannesburg.  His  son  is  in  charge  of  the  print- 
ing premises  and  plant,  and  carries  on  a  small  jobbing  businesa 

Turning  now  to  the  attitude  taken  up  by  Carlis,  he  states 
that  when  the  defendant  deliberately  prevented  the  flotation  of 
the  company  he  determined  to  Wash  his  hands  of  the  bargain. 
He  says  that  he  at  once  gave  notice  to  his  attorneys  to  sue, 
though  as  a  fact  the  summons  was  not  issued  till  October.  In 
July  certain  negotiations  took  place  between  McCusker  and  one 
Dowling  with  regard  to  a  possible  reflotation.  McCusker  says 
tliat  Dowling  came  from  Carlis;  but  the  latter  denies  it,  and 
denies  that  he  initiated  any  fresh  proposals  Nothing  was  done ; 
but  the  communications  which  passed  between  Dowling  and 
McCusker  are  very  important,  and  will  be  referred  to  at  a  later 
stage. 

Carlis  based  his  action  on  the  alleged  failure  of  McCusker  to 
assist  in  the  flotation;  he  claimed  his  money  back  and  also 
damages  for  breach  of  contract  The  defence  raised  was  that 
McCusker  had  fully  performed  his  part  of  the  verbal  agreement 
come  to  in  February,  and  that  Carlis  had  made  default  In  recon- 
vention McCusker  claimed  £1970,  being  the  balance  of  Uie  £4000, 
and  1000  sliares,  or  the  sum  of  £1000  in  their  stead.  The  claim 
may  have  been  intended  to  imply  a  tender  to  liand  over  to 
Carlis  the  erf,  machineiy  and  goodwill  of  the  business ;  but  no 
such  tender  was  either  made  or  referred  to  in  the  pleadings.  The 
case  came  to  trial  in  April,  1904.  Both  parties  admitted  that 
whatever  the  terms  of  the  contract  between  the  parties  were,  the 
agreement  itself  was  indivisible ;  that  it  was  not  possible  to 
separate  the  sale  of  the  erf  and  premises  from  the  sale  of  the 
plant  and  the  businesses.  And  that  being  so,  the  Court,  .by 
reason  of  the  fact  that  the  contract  which  both  relied  upon  was 
not  in  writing,  felt  unable  to  assist  either  party,  and  gave 
absolution  from  the  instance  in  the  main  action  as  well  as  on  the 
claim  in  reconvention.  The  result  was  that  McCusker  remained 
in  possession  of  his  property  as  well  as  of  tlie  money  which  he 
had  received  from  Cai'lis. 

About  the  same  time  Carlis  was  sued  by  Wiustauley  Sc 
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Conolly  for  payment  of  the  work  done  by  them  in  erecting  a 
wood  and  iron  building;  on  McCusker's  premises.  The  Court 
found  that  the  so-called  syndicate  managers  were»  when  they 
ordered  the  work,  the  agents  of  Corlis,  and  gave  judgment 
against  the  latter  for  the  sum  of  £536  with  costs. 

Having  failed  to  get  back  bis  money  on  the  ground  of  a 
breach  of  contract,  Carlis  brings  the  present  action  to  reclaim  it. 
He  founds  his  c&se  on  the  fact  that  McCusker  has  received  and 
retains  moneys  paid  to  him  on  faith  of  an  arrangement,  not 
illegal,  but  which  the  law  will  not  enforce  and  cannot  regard  as 
creating  any  binding  contract.  McCusker  admits  that  he  cannot 
retain  both  the  money  and  the  property.  His  defence  is  that  he 
carried  out  his  agreement  when  Bate  and  himself  entered  upon 
the  printing  premises  and  managed  the  business  for  Carlis ;  he 
admits  that  he  has  received  £2033;  but  he  says  that  he  is 
willing  to  transfer  the  erf  and  to  hand  over  the  premises  to 
Carlis  on  the  latter  paying  the  balance  of  the  purchase-price  and 
the  value  of  the  1000  shares.  That  being  so,  he  contends  that  he 
is  not  bound  to  refund  the  money. 

In  view  of  the  well-known  maxim  of  our  law,  that  no  man 
should  be  allowed  to  enrich  himself  at  the  expense  of  another, 
this  Court  would  not  permit  a  man,  who  had  verbally  agreed  to 
sell  landed  property,  and  had  on  faith  of  that  agreement  received 
the  whole  or  portion  of  the  purchase-price,  to  retain  both  the 
money  and  the  land.  It  would  under  such  circumstances  come 
to  the  relief  o{  the  purchaser.  But  if  the  seller,  acting  in  good 
faith,  were  willing  and  able  to  carry  out  his  part  of  the  inchoate 
understanding,  on  faith  of  which  the  money  was  paid,  the  matter 
would  assume  a  different  complexion.  There  would  be  no  equity 
entitling  the  buyer  under  such  circumstances  to  the  assistance  of 
the  Court.  No  seller,  however,  would  be  allowed  to  tender  to  the 
buyer  a  performance  of  the  arrangement  between  them  if  circum- 
stances had  rendered  such  performance  impossible,  or  if  he  had 
at  an  earlier  stage  of  their  relations  deliberately  elected  to  retain 
the  property,  and  announced  his  intention  of  keeping  it  for 
himself. 

In  the  present  case  it  is  clear  that  McCusker  cannot  carry  out 
bis  undertaking  in  its  entirety.    He  is  able  to  transfer  the  erf, 
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and  to  hand  over  the  premises  and  the  machinery ;  but  the  news- 
paper has  gone,  and  the  printing  business  has  practicaQy  ceased 
to  exist.  And  they  were  not  unimportant  elements  in  the  trans- 
action. There  can  be  vei^  little  doubt  that  it  was  to  the 
advantage  of  Carlis  in  February,  1903,  to  acquire  not  merely 
premises  and  printing  machinery,  but  also  an  existing  newspaper 
and  a  going  business.  And  neither  of  those  things  is  McCusker 
now  in  a  condition  to  offer  him.  Not  only  so,  but  the  present 
condition  of  affairs  is  the  result  of  a  deliberate  choice  on  the  part 
of  McCusker  come  to  in  June,  1903,  to  take  back  and  retain  the 
business  for  himself.  That  he  elected  to  do  this  is  shown  by  the 
following  circumstances.  At  th^t  date  the  prospects  of  the 
business  had  been  greatly  improved,  by  the  purchase  of  new 
machinery  and  the  issue  of  a  better  and  more  frequently  published 
newspaper.  McCusker  will  not  admit  that  this  is  so ;  hot  when 
in  July  he  spq)ce  to  Dowling  about  a  possible  reflotation,  he 
handed  him  a  memorandum  in  which  the  following  occurs  :  "^® 
paper's  success  is  now  assured ;  .  .  .  the  goodwill  of  the  paper  is 
worth  thousands  now,"  and  he  added  that  he  had  a  good  claim 
to  revert  to  the  original  arrangement,  seeing  that  he  had  been 
kept  out  of  his  money  and  been  compelled  to  pay  heavy  interest 
to  the  bank.  If  that  were  the  view  of  McCusker  as  to  the  valae 
of  the  business  about  that  time,  his  conduct  in  firmly  refush^g  to 
extend  the  time  for  flotation  is  quite  intelligible.  He  say^  tha^ 
the  refusal  was  merely  a  sham,  and  was  the  result  of  an  onder- 
standing  between  himself  and  Carlis  with  the  object  of  getting 
rid  of  Bate.  It  is  impossible  to  accept  that  evidence  seriously  )  ^^  ^ 
inconsistent  with  the  action  of  Carlis  in  sending  Bate  back  to  the 
business ;  and  is  absolutely  irreconcilable  with  the  terms  of  the 
letter  sent  by  McCusker  s  attorney  on  30tb  June.  Th©  ^ 
reason  why  he  refused  to  allow  the  flotation  to  proceed  ^^^ 
apparently,  because  he  thought  the  business  a  greatly  impinoved 
one  and  wanted  it  for  himself.  He  contemplated  the  ns-^tter 
before  the  21st  June.  Bate  says  that  when  he  returned  fro^*^  ^^ 
holiday  on  the  18th  June  McCusker  said  that  he  was  goiii£  ^ 
take  over  the  business  himself ;  he  was  sorry  that  he  had  "^ 
anything  to  do  with  Carlia  Dowling  had  also  been  cons«^*^ 
beforehand  by  McCusker,  whom  he  told  that  in  his  opinio*^  ^ 
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there  was  no  flotation  the  agreement  would  lapse  on  22nd  June. 
The  witness  Hoskyng,  who  gave  his  evidence  very  intelligently, 
had  a  conversation  with  McCusker  on  the  26th  June ;  the  latter 
said  that  he  was  in  possession,  and  he  intended  to  remain  in 
possession :  that  he  ignored  Bate,  that  he  ignored  Carlis,  and  that 
he  ignored  "  the  whole  lot." 

When  these  drcumstanoes  are  considered  in  conjunction  with 
the  manner  in  which  McCusker  acted  in  taking  over  the  entire 
control  of  the  business,  and  with  his  letters  to  his  creditors  and  to 
Carlis,  the  inference  is  clear.  Nor  is  that  inference  disposed  of 
by  the  fact  that  on  one  occasion  he  told  du  Toit  in  the  course  of 
a. conversation  about  some  other  matter  that  Carlis  might  have 
the  business  if  he  paid  the  money,  du  Toit  was  not  at  that  time 
acting  in  the  capacity  of  Carlis's  attorney.  And  if  McCusker  had 
been  in  earnest  he  would  have  made  a  formal  offer  to  Carlis 
himself,  instead  of  acting  in  the  manner  already  pointed  out. 
In  October,  when  he  was  sued  by  Carlis,  McCusker  did  claim 
the  balance  of  the  purchase  money.  Even  then  he  made  no  formal 
tender  to  transfer  the  property,  and  his  claim  in  reconvention 
cannot  do  away  with  the  effect  of  the  deliberate  election  which 
he  had  made  three  montlis  before. 

The  offer  of  the  defendant  to  carry  out  so  much  of  the  original 
arrangement  as  is  still  within  his  power  to  perform  cannot,  under 
the  circumstances  of  this  case,  deprive  the  plaintiff  of  his  right  to 
the  assistance  of  'the  Court ;  and  he  will  therefore  be  entitled  to 
receive  back  the  money  which  he  paid. 

The  claim  for  £536  stands  on  an  entirely  different  footing. 
The  Court  condemned  Carlis  to  pay  for  work  ordered  by  his 
agents  with  his  sanction ;  and  no  ground  is  alleged  in  the  declara- 
tion which  would  entitle  him  to  demand  back  the  amount  from 
one  of  the  agents.  The  action  is  not  one  for  compensation  for 
improvements.  And  if  it  were  the  defendant  states  that  he  is 
willing  the  plaintiff  should  remove  the  improvements.  The  judg- 
ment of  the  Court  will  be  in  favour  of  the  plaintiff  for  £2033 
with  costs. 

Plaintiffs  Attorneys :  Rooth  (fc  Wes9ds ;  Defendant's  Attor- 
ney :  0.  F.  Mynhardt 
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1904.    November  3,    Solomon,  Mason  and  Citrlewls,  J.J. 

Ili€d>and  and  wife. — Divorce, — Adultery. — Fmfeiiure  by  guilty  pari^. 

In'  an  action  for  divoroe  on  the  ground  of  adaltery  the  plaintiff  is 
entitled  to  claim  a  division  of  the  joint  estate  and  a  forfeiture  of 
any  benefits  which  the  guilty  party  may  have  deriverl  from  the 
marriage ;  but  the  Court  will  not  deprive  the  guUty  party  of  the 
share  of  the  joint  estate  which  he  or  she  may  have  contributed. 

Mulder  v.  Mulder  (^  S.A.R.  238)  disapproved. 

Action  for  divorce  on  the  ground  of  the  defendant's  adultery. 
The  plaintiff  claimed  forfeiture  by  the  defendant  of  her  half 
share  in  the  joint  estate. 

TtTidaU,  for  the  plaintiff:  The  Roman  law  provided  that  the 
guilty  party  forfeited  her  doe  and  a  portion  of  her  other  pro- 
perty equal  to  one-third  of  the  doe;  see  Novell.  117,  8,  2.  This 
law  was  adopted  by  the  Roman-Dutch  law ;  see  Groenewegen, 
de  LegibuB  Abrogatia  (ad  Novell.  117,  c  10) ;  Voet,  ad  Bandeetas, 
48,  6,  11.  If  the  marriage  took  place  without  doa  the  Roman 
law  laid  down  that  the  wife  guilty  of  adultery  forfeited  one- 
fourth  of  her  property;  see  Code,  5,  17,  11.  This  was  also 
adopted  in  the  Roman-Dutch  law ;  see  Matthaeus,  de  Criminibue, 
48,  3,  7,  14;  Brouwer,  de  Jure  Connubiorum,  2,  cap.  utt.  25; 
van  Leeuwen,  Cemsura  Forensie,  1, 15,  9.  The  one-fourth  to  be 
forfeited  is  one-fourth  of  the  defendant's  half  share  of  the  joint 
estate.  According  to  these  authorities  the  guilty  wife  fc^eits 
one-fourth  of  her  share.  But  some  Roman-Dutch  writers  go 
further  and  lay  down  that  she  forfeits  all  her  share ;  -see  Kerste- 
man,  Woordenbpek,  eub  voce  Diseolutie,  who  refers  to  a  dedsion 
of  the  Court  of  Holland ;  Lybrecht,  Bedeneerend  Verloog,  voL  1, 
p.  168 ;  La  Leek,  Register,  sub  voce  Huwelyk,  voL  1,  p.  295 ;  van 
den  Berg,  Advijeboek,  vol.  1,  cons.  118,  <p.  296.  The  degisiou 
quoted^was  followed  by  the  late  court  in  Mulder  v.  Mulder  (2' 
S.Aiali38)  andxiu  Toil  v.  du  Toil  (1  Ofl^  Sep.  163).    The  law 
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that  the  whole  of  the  wife's  share  can  be  forfeited  is  based  on 
the  fact  that  under  the  Dutch  law  the  term  doe  acquired  a  wider 
signification,  and  included  all  property  brought  into  the  marriage 
by  the  wife ;  see  Voet,  ad  Pandectaa,  23,  3,  2. 

de  Wet,  for  the  defendant:  The  Roman  law  as  accepted  by 
Brouwer  and  Matthaeus,  that  the  guilty  party  forfeits  a  fourth 
of  her  property,  has  never  been  adopted  in  South  Africa ;  see 
Martens  v.  Martens  (17  N.L.R.  5).  In  any  case  it  only  refers  to 
the  property  contributed  to  the  marriage,  not  to  the  wife's  share 
of  the  joint  estate.  The  majority  of  the  authorities  lay  down 
that  the  guilty  party  forfeits  only  benefits ;  sec  van  Leeiiwen, 
Commentaries,  4,  37,  8 ;  van  der  Keessel,  Theses  Sdectae,  No.  88 ; 
van  der  Linden,  Judicieele  Practijk,  2,  6,  7.  Lybrecht,  La  Leek 
and  Kersteman  in  the  passages  cited  quote  other  cases  where 
only  a  forfeiture  of  benefits  was  decreed.  The  consvltatie  in 
van  den  Berg  does  not  support  the  beadnote.  Similarly,  the 
authorities  relied  on  in  the  judgment  in  Mulder  v.  Mulder  do 
not  support  the  decision.  The  Cape  Supreme  Court  has  held 
that  only  benefits  can  be  forfeited ;  see  Dawson  v.  Dawson  (9 
S.C.  446).  The  practice  in  the  Transvaal  has  not  been  to  make 
the  guilty  spouse  forfeit  all  her  property.  In  regard  to  the  for- 
feiture of  one-fourth,  see  Wesel,  De  Finienda  Connubiali  Bono- 
rum  Societate  (tract  2,  cap.  4,  seca  1-11),  who  differs  from 
Brouwer  and  Matthaeua 

TindaU  replied. 

Solomon,  J.:  The  plaintiff  in  this  case  claims  a  decree  for  the 
dissolution  of  the  marriage  under  community  of  property  subsist- 
ing between  him  and  his  wife ;  he  also  claims  forfeiture  of  her 
one-half  share  of  the  community  of  property  by  reason  of  her 
adultery,  and,  further,  the  custody  of  the  eight  minor  children  of 
the  marriage.  With  regard  to  the  claim  for  divorce,  th^  evidence' 
is  quite  clear  that  the  defendant  has  been  guilty  of  adultery. 
The  plaintiff  is  therefore  entitled  to  an  order  for  dissolution  of 
the  marriage  and  of  the  community  of  property  which  has 
hitherto  subsijsted  between  him  and  the  def Mdant, .  and.  to 
an  order  for  the  custody  of  the  eight  minor  children  of  the 
marriage. 
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The  real  contest  in  this  case  has  t)een  with  regard  to  prayer 
(d)  of  the  declaration,  in  which  there  is  a  claim  to  the  defend- 
ant's share  of  the  estate.  The  evidence  shows  that  the  commoQ 
estate  consists  solely  of  a  farm  which  was  brought  into  the  com- 
munity .of  property  by  the  defendant  The  plaintiff  is  of  course 
entitled  to  his  half  share  of  that  property ;  but  he  claims,  in 
addition  to  that,  that  the  defendant  should  forfeit  her  half  shure 
of  the  farm,  and  it  is  upon  that  point  that  issue  has  been  joined 
in  this  case. 

I  confess  that  I  was  somewhat  surprised  when  I  saw  tlie  form 
of  the  prayer  in  the  declaration,  because  I  thought  it  was  one  of 
those  questions  of  law  and  practice  which  had  been  definitely 
settled  in  the  South  African  courts.    There  can  be  no  question 
that  the  usual  order  which  is  made  in  these  cases  is  that  the 
guilty  party  shall  forfeit  all  the  benefits  which  may  liave  accrued 
to  him  or  her  by  virtue  of  the  marriage,  whether  those  benefits 
have  accrued  by  virtue  of  community  of  property  or  of  ante- 
nuptial contract,  or  by  virtue  of  a  gift  which  may  have  been 
made  by  one  party  to  the  other.     Certainly  in  the  courts  of  Gape 
Colony  the  law  and  practice  on  this  subject  has  always  been 
considered  as  settled,  and  the  universal  order  which  is  made  in 
those  courts  is  not  for  forfeiture  of  the  property,  but  for  for- 
feiture of  the  benefits  which  may  have  accrued  by  virtue  of  the 
marriage. 

The  latest  case  in  which  the  matter  was  considered  in  the 
courts  of  the  Cape  Colony  is  Datuaon  v.  Dawson,  which  has  been 
referred  to  in  the  course  of  the  argument.  In  that  case  the 
question  which  was  raised  was  whether  the  same  order  should  be 
made,  where  the  divorce  had  been  granted  on  the  ground  of 
malicious  desertion,  as  in  cases  of  adultery.  The  decision  which 
was  come  to  was  that  the  same  order  which  was  made  in  cases  of 
adultery  should  also  be  made  in  cases  of  malicious  desertion. 
Discussing  this  question  of  forfeiture  by  reason  of  adultery  or  of 
malicious  desertion,  the  Chief  Justice  of  the  Gape  Colony  says 
that  there  is  considerable  obscurity  as  to  the  Roman  law  and  the 
Dutch  law  on.  the  subject.  *  Then  he  refs^  to  the  Bomap  law 
before  Justinian's  time,  and  to  Justinian's*  legislation  on  the 
subject.    Undei^the  old  Roman  law  the  gnilty  wife  :who  was 
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divorced  forfeited  the  doa  contributed  by  her  or  on  her  behalf ; 
the  guilty  husband  forfeited  the  donatio  propter  nuptias.  con- 
tributed by  him.  Justinian  enacted  in  effect  that  in  the  case  of 
marriages  entered  into  without  doe  or  donatio  propter  nuptiaa 
the  forfeiture  of  the  property  of  the  husband  or  wife  should 
apply  to  one-fourth  part,  provided  it  did  not  exceed  £100.  Then 
the  Chief  Justice  goes  on  to  say:  "Both  Matthaeus  and  Brouwer 
construe  the  Political  Ordinance  of  1580,  art.  18,  as  reserving 
Justinian's  constitution  intact  in  the  law  of  the  Netherlands." 
Notwithstanding  those  authorities,  he  goes  on  to  say :  "  I  am  not 
aware  of  any  case  in  which  any  South  African  court  has  tra- 
velled beyond  the  broad  principle  that  the  husband  or  wife  who  is 
entitled  to  a  decree  of  divorce  on  the  ground  of  adultery  is  also 
entitled  to  claim  restitution  of  all  property  which  he  or  she  may 
have  given  by  way  of  donation  to  the  guilty  spouse,  including 
property  contributed  by  the  innocent  spouse  to  the  community." 
He  then  quotes  a  passage  from  Yoet  in  which  he  lays  down  the 
law  which  has  always  been  acted  on  in  the  Cape  Colony.  Yoet 
there  referred  to  cases  of  divorce  by  reason  of  malicious  desertion, 
and  says :  "  Where  one  of  two  spouses  has  by  decree  of  the  judge 
been  declared  guilty  of  malicious  desertion,  the  penalty  is  that 
he  or  she  shall  not  enjoy  any  profit  which  could  be  derived  out 
of  the  goods  of  the  deserted  spouse  by  virtue  either  of  any  ante- 
nuptial contract  or  the  statutory  community  of  property,  and 
that  he  or^he  should  moreover  be  bound  to  restore  all  gifts 
conferred  on  him  or  her  by  the  innocent  spouse  before  or  at  the 
time  of  marriage  as  also  a  moiety  of  the  nuptial  expenses." 
Then  the  Chief  Justice  goes  on  to  say :  "The  right  to  recover  a 
moiety  of  the  expenses  connected  with  the  marriage  ceremony 
has  never  been  recognised  by  this  court  even  in  the  case  of 
adultery,  and  I  am  not  prepared  to  say  that  the  court  would  in 
any  case  uphold  it.  But  the  rest  of  the  passage  which  I  have 
quoted  from  Voet  is,  in  my  opinion,  quite  consistent  with  every- 
principle  of  our  law,  and  there  is  certainly  no  decision  of  this 
court  in  conflict  with  it."  The  law  of  Cape  Colony,  therefore, 
has  been  definitely  settled,  and  even  before  the  decision  in 
Dawson's  case  the  practice  was,  in  ca^es  of  divorce  by  reason  of 
adultefy,  to  'make  an  ofi^  for  the  forfeiture  ot  the  benefits 
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which  have  accraed  to  the  guilty  spouse  by  virtue   of  the 
marriage. 

The  authorities  which  have  been  quoted  in  the  course  of  the 
argument  bear  out  what  was  said  by  the  Chief  Justice  in 
Dawaon'a  case,  that  there  is  considerable  obscurity  as  to  the 
Roman  law  and  the  Dutch  law  on  the  subject  Authorities  have 
been  quoted  by  Mr.  TindaU — ^to  whom  we  are  very  much  indebted 
indeed  for  the  search  which  he  has  made  into  this  obscure  satgect 
— which  support  to  some  extent  the  contention  that  the  gtiilty 
person  should  be  decreed  to  forfeit  the  whole  of  any  property 
which  he  or  she  may  have  brought  into  the  community.  There 
are  also  authorities  quoted  by  him  to  the  effect  that  the  guilty 
party  should  foifeit  not  the  whole  of  the  property,  but  one-fourth 
of  his  or  her  share  of  the  property  which  he  or  she  may  have 
brought  into  the  community.  There  are  other  authorities — and 
certainly  the  great  weight  of  the  authorities  on  this  subject — in 
favour  of  the  practice  which  has  been  adopted  in  the  courts  of 
the  Cape  Colony,  that  the  proper  order  to  make  in  this  case  is  a 
forfeiture  only  of  the  benefits  which  may  have  accrued.  The 
authorities  which  have  been  referred  to  by  Mr.  TindaU  in  sup- 
port of  his  argument  that  the  whole  of  the  property  of  the  guiUy 
party  should  be  forfeited,  when  they  are  closely  examined  do 
not  go  quite  so  far  as  the  headnotes  of  the  cases  referred  to  by 
him  would  lead  us  to  believe.  If  the  cases  upon  which  these 
authorities  were  based  are  closely  examined,  it  would  ajqpear 
that  the  majority  of  them,  at  any  rate,  rather  support  the  view 
which  has  been  taken  by  the  courts  of  the  Cape  Colony.  But 
however  that  may  be,  assuming  that  there  are  conflicting  authori- 
ties on  this  somewhat  obscure  subject,  is  there  any  reason  why 
we  should  not  follow  the  great  weight  of  authority  which  is  in 
favour  of  the  rule  which  has  been  laid  down  and  adopted  by  the 
courts  of  the  Cape  Colony  ?  There  are  strong  authorities  in 
.favour  of  that  view ;  and  certainly  in  my  opinion  it  is  desirable 
that  there  should  be  a  uniform  practice  in  cases  of  this  nature, 
and  if  we  are  able  to  do  so  we  should  adopt  the  fulc  and  practices 
which  has  been  laid  dowu  in  the  Cape  Colony. 

'  The  same  practice  has  been  adopted  in*  the  Natal  courts. 
In  the  case  of  Martens  v.  Martene,  which  has  been  referred 
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to  in  the  course  of  the  argument,  the  question  was  raised.  There 
the  claim  was  for  a  forfeiture  of  one-third  or  one-fourth  part  of 
the  defendant's  goods  in  addition  to  a  claim  for  forfeiture  of  any 
benefits  conferred  by  virtue  of  the  marriage.  The  auUiorities 
were  fully  examined  in  that  case,  and  the  Chief  Justic£  of  the 
Natal  court  laid  down  that  in  no  case  in  the  South  African  courts 
had  such  a  forfeiture  of  either  one-third  or  one-fourth  share  of 
the  guilty  party's  goods  been  pronounced.  The  courts  have 
refused  to  decree  this  forfeiture,  although  specially  asked  for, 
as  in  Dawson's  case.  So  that  even  if  it  had  been  at  one  time 
part  of  the  law  of  Holland  to  decree  a  forfeiture  of  one-fourth 
of  the  share  of  the  guilty  party  in  the  community  of  property, 
it  is  quite  dear  that  that  law  has  become  obsolete.  There  is  not 
a  single  case,  either  in  this  court  or  in  any  of  the  other  South 
African  courts,  in  which  such  a  decree  has  been  granted  in  a 
divorce  case.  The  law  and  practice  therefore  in  the  Cape  Colony 
and  in  Natal  is  perfectly  settled  as  to  what  is  the  proper  order 
to  make  in  these  cases. 

Then  we  are  told  that  the  practice  was  settled  in  a  different 
way  in  the  late  court  here,  and  there  certainly  is  the  decision  in 
the  case  of  Mulder  v.  Mulder,  where  it  was  laid  down  that  in  an 
action  for  divorce  on  the  ground  of  adultery  the  property  of  the 
guilty  spouse  brought  into  community  may  be  declared  forfeited. 
In  giving  judgment  in  that  case  ihe  learned  judge  who  gave  the 
judgment  of  the  court  said :  "  I  have  considered  the  question  and 
have  perused  further  authorities,  and  am  of  opinion  the  court  lias 
the  right  to  declare  tliat  all  property  brought  into  the  marriage 
by  the  guilty  shall  be  forfeited  in  favour  of  the  innocent  spousej' 
That  is  the  conclusion  to  which  he  comes;  but  unfortunately, 
when  we  go  on  to  read  the  judgment,  it  will  be  found  that  the 
authorities  on  which  he  relies  do  not  support  the  decision  in  the 
case.  He  says :  "  I  think  the  law  isi,  correctly  laid  down  by  van 
Leeuwen."  Now  if  we  take  the  law  as  laid  down  by  van  Leeuwen, 
there  can  be  no  question  about  it :  the  law  is  tliat  the  guilty  party 
forfeits  the  benefits,  not  his  or  her  property,  van  Leeuwen  says 
{Ronian-Dutch  Law,  4,  24,  10) :  "  If  one  of  the  spouses  commit 
adultery,  eveiything  that  would  have  been  otherwise  enjoyed  by 
him  or  by  her  under  the  common  law,  or  by  antenuptial  contract 
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will,  after  judicial  sentence,  be  forfeited  for  the  benefit  of  the 
innocent  spouse."  In  other  words,  all  the  benefits  which  have 
accrued  to  the  guilty  party  are  forfeited  by  reason  of  his  or  her 
adultery.  Further  on  he  refers  again  to  another  passage  in  van 
Leeuwen,  who  says — speaking  of  the  Political  Ordinance — that 
it  "  principally  consists  herein,  that  the  adulterer  forfeits  to  the 
injured  party  everything  which  according  to  the  common  law,  or 
by  antenuptial  contract  or  otherwise,  would  have  been  acquired 
by  him  out  of  the  property  of  his  spouse.''  Nothing  can  be 
clearer,  and  those  authorities  are  absolutely  inconsistent  with 
the  decision.  Then  he  goes  on :  "I  found  in  the  appendix  to 
several  resolutions  of  the  Supreme  Court  of  Holland  and  Zeeknd 
a  decision  to  the  following  effect — '  That  a  woman  committing 
adultery  forfeits,  for  the  benefit  of  her  husband,  all  profit  and 
right  accruing  to  her,  in  consequence  of  the  marriage,  in  the 
property  of  her  husband,  whether  by  virtue  of  an  antenuptial 
contract  or  of  community  of  property.' "  That  is  the  very  law 
which  has  been  laid  down  in  the  Cape  courts,  and  is  quite  incon- 
sistent  with  the  learned  judge's  decision  in  the  case.  He  then 
refers  to  van  den  Berg's  Conaultatien,  to  La  Leek,  and  to 
Kersteman,  in  which  there  are  notes  no' doubt  which  support 
the  decision ;  but  as  I  have  already  said,  when  those  authorities 
are  closely  examined  the  cases  upon  which  they  rely  do  not 
seem  to  support  the  conclusions  stated  by  them.  The  learned 
judge  quoted  what  van  der  Eeessel,  one  of  the  latest  writers  on 
the  Roman-Dutch  law,  -says  in  his  Theses  Selectae,  No.  88 :  06 
adalterium  conjugis  alter  ad  divortium  et  Incri  nwpiialis 
amissionem  agere  potest,  ut  jvdicavit  Senatue  Supremus,  19 
FeK  1743. 

This  is  exactly  the  same  law  which  liad  been  previously  laid 
down  by  van  Leeuwen,  that  the  guilty  party  forfeits  the  benefits 
accruing  to  him  or  her  by  virtue  of  the  marriage.  Then  he  goes 
on :  "  EssELEN,  J.,  decided  in  the  case  of  Hattingh  v.  Hattingh 
that  the  defendant  forfeited  the  privileges  of  the  community  of 
goods,  and  I  quite  agree  with  his  decision,"  and  yet,  though 
agreeing  with  the  decision  of  Esselen,  J.,  in  that  case,  the  actual 
judgment  of  the  court  was  to  the  contrary  cflfect,  that  she  should 
also  forfeit  the  property  brought  in  by  her.     He  then  quotes  the 
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case  of  Hetd  v.  Hetd,  in  which  the  Chief  Justice  of  the  Cape 
Colony  said:  "The  general  principle  on  which  the  court  has 
hitherto  proceeded  in  regard  to  the  division  of  property  in  sach 
cases  is  a  sound  one,  viz.,  that  the  guilty  .party  should  derive  no 
benefit  from  the  maniage."  That  is  the  proper  principle,  in  my 
opinion,  to  apply  to  these  cases.  Therefore  when  we  are  referred 
to  t]iis  authority  of  MvJder  v.  Mulder,  it  can  only  be  said  that 
the  decision  apparently  was  based  upon  a  misapprehension,  be- 
cause it  is  entirely  in  conflict  with  the  authorities  relied  upon. 
Under  these  circumstances  I  certainly  do  not  see  tliat  we  are 
under  any  obligation  to  follow  the  decision  in  the  case  of  Mulder 
V.  Mulder. 

But  there  is  this  further  point,  that  although  there  was  this 
decision,  apparently  it  was  ignored  and  does  not  appear  to  have 
been  acted  Upon  in  practiced  There  is  one  case  of  du  ToU  v. 
du  Toil  where  a  similar  order  was  made  by  the  judge,  who  was 
•  counsel  in  the  case  of  Mulder  v.  Mulder  ;  but  there  is  no  reason 
for  thinking  that  Mr.  de  Wet  is  not  correct  in  saying  that  the 
practice  in  divorce  cases  was  not  to  make  an  order  for  the  for- 
feiture of  the  property  brought  into  community,  but  simply  for 
a  forfeiture  of  the  benefits  accruing  by  virtue  of  the  marriage. 
That  is  what  we  are  informed  was  the  practice  in  the  old  court ; 
it  certainly  has  been  the  practice  ever  since  this  Court  has  been 
constituted.  The  number  of  divorce  cases  which  have  been  heard 
in  this  Court  is  quite  remarkable;  but  I  think  there  is  not  a 
single  case  in  which  any  other  order  has  been  made  than  the 
order  which  is  usually  made  in  the  Cape  courts.  It  is  true  that 
in  some  of  these  cases  the  decision  in  Mulder  v.  Mulder  was 
referred  to;  I  notice  it  was  referred  to  in  a  case  which  came 
before  me  in  Johannesburg,  but  I  declined  to  follow  it.  It  was 
referred  to  before  other  judges ;  they  also  declined  to  follow  it. 
I  tliink  we  should  now  lay  down  once  and  for  all  that  there  ia  no 
longer  any  uncertainty  about  this  question,  tliat  the  rule  which 
has  been  laid  down  in  *the  Cape  courts  shall  be  the  rule  and 
practice  of  this  Court  for  the  future,  and  that  therefore  there  is 
no  ground  for  the  prayer  in  the  declaration  for  a  forfeiture  of 
the  property  brought  by  the  defendant  into  the  common  ostato. 
The  judgment  of  the  Court  thei-ef ore  will  be  a  decree  of  divorce, 
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division  of  the  joint  estate,  and  the  plaintiff  sliall  have  the 
custody  of  the  minor  children*  As  the  adultery  was  admitted 
on  the  pleadings  and  the  decree  of  divorce  not  opposed,  the 
defendant  will  be  ordered  to  pay  such  costs  as  would  have  been 
incurred  if  the  case  had  gone  by  default ;  all  other  costs  of  the 
actioh  to  bo  paid  by  thQ  plaintiff. 

Mason,  J. :  I  concur  that  this  claim  of  f orf eitarc  cannot 
be  sustained.  The  whole  of  the  doctrine  with  reference  to  for- 
feiture is  of  course  derived  ultimately  from  the  Roman  law,  and 
I  think  it  is  of  some  importance  to  consider  what  that  law  was. 
The  law  took  its  origin  in  the  fact  that  in  Rome  divorce  was 
a  mere  matter  of  consent,  and  also  a  privilege  of  both  husband 
and  wife.  To  check  that  certain  restrictions  were  imposed,  and 
if  either  spouse  divorced  the  other  without  ground  a  forfeiture 
of  property  was  inflicted,  and. also  where  there  was  a  divorce 
for  good  cause,  such  as  adultery,  a  penalty  was  imposed.  That 
penalty  was  a  forfeiture,  in  respect  of  the  guilty  wife — ^I  need 
not  refer  to  the  case  of  the  husband — of  her  dowry,  plus  another 
portion  of  her  property.  The  dowry  in  Roman  law  was  a  veiy 
special  thing.  It  was  property  which  the  wife  agreed,  before 
marriage,  to  contribute  for  the  support  of  the  marriage  and  to 
hand  over  to  the  husband.  The  doctrines  with  reference  to 
dowry  were  not  applied,  speaking  generally,  in  Holland;  aod 
therefore  the  whole  basis  of  the  Roman  law  vdth  reference  to 
forfeiture  in  cases  of  divorce  was  not  applicable  directly  to  the 
law  of  Holland.  When  they  came  in  Holland  to  consider  what 
should  be  done  in  a  case  of  a  divorce,  the  various  text  writers 
tried  to  apply  the  Roman  law  as  far  as  they  could,  and  it  is 
quite  clear  from  their  discussions  that  many  of  them  took  differ- 
ent views  as  to  how  that  law  should  be  applied.  When  we  come 
to  van  Leeuwen  and  Voet  they  endeavour  to  adopt  as  far  as 
possible  the  Roman  law,  and  they  say  that  the  dowry  niustbe 
forfeited,  plus  a  third  or  a  quarter,  as  the  case  may  be,  of  the 
goods  of  the  guilty  spouse.  But  it  is  quite  dear  that  that  is 
only  their  opinion  as  to  how  the  Roman  law  should  be  applied. 
When,  however,  we  come  to  the  practice  of  the  courts,  we  find 
that  they  acted  on  the  doctrine  (which  seems  a  doctrine  of  com- 
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mon  sense  and  a  doctrine  of  equity)  that  the  guilty  spouse,  the 

spouse  through  whose  fault  the  marriage  was  dissolved,  should 

not  get  a  profit  out  of  the  marriage — thait  that  guilty  spouse 

should  not,  by  dissolving  the  marriage,  get  a  benefit  by  a  wrong 

act.     That  was  the  doctrine  which  was  applied  in  all  the  decided 

cases  that  we  have  been  referred  to  and  which  we  can  consult; 

except  one.    One  case  was  referred  to,  called  the  Decision  of  the 

High  Court  of  Holland,  No.  8.    We  have  been  unable  so  far  to 

get  that  decision,  and  we  are  unable  to  say  what  the  decbion 

really  was,  beyond  the  reference  to  it  by  certain  of  the  writers. 

Those  writers  say  that  under  that  decision  the  guilty  party 

forfeited  the  whole  of  the  property  which  was  brought  by  that 

guilty  party  into  the  marriage.    Of  course,  one  cannot  say  that 

that  was  not  the  decision,  but  we  find  that  decision  was  bracketed 

with  another  decision  in  which  the  court  declined  to  go  to  that 

extent,  and  in  which  the  only  forfeiture  decreed  was  that  of  the 

benefits  accruing  from  the  marriage.    It  therefore  appears  to  me 

that  80  far  as  one  can  judge  the  settled  practice  of  the  courts  of 

Holland  was  only  to  enforce  a  forfeiture  of  the  benefits,  and  not 

to  enforce  the  Roman  law  as  interpreted  by  Voet  and  one  or  two 

of  the  other  text  writers.    That  practice  of  the  Court  of  Holland 

— as  represented  at  any  rate  by  a  large  number  of  decided  cases, 

as  stated  to  be  the  law  by  van  der  Keessel,  and  apparently  the 

practice  according  to  van  der  Linden,  cited  by  Mr.  de  Wet — has 

been  followed  throughout  South  Africa  except  in  the  cases  of 

Mulder  V.  Muldei'  a,nd  du  Toil  v.  dw  Toit,  which  have  been 

referred  to  by  my  brother  Solomon.    I  need  not  say  anything 

about  those  cases,  because  he  has  dealt  with  them  and  I  concur 

in  his  criticism  on  the  judgment  given  in  Mulder  v.  Mulder,    It 

appears  to  me  it  is  not  only  South  African  law,  but  it  appears 

also  to  have  been  the  practice  of  the  Dutch  courts,  that  the  only 

forfeiture  which  should  be  decreed  is  that  of  the  benefits,  and  not 

a  forfeiture  by  the  guilty  spouse  of  the  whole  of  her  property,  so 

that  she  should  be  sent  forth  into  the  world  a  beggar. 

CuRLEWis,  J. :  I  concur  in  the  view  expressed  by  my  brother 
Solomon  as  to  what  the  law  is  on  the  subject.  I  have  tried  to 
verify  the  authorities  which  were  relied  upon  in  the  case  of 
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Mulder  v.  Mvlder,  and  I  find  that,  except  the  reference  which  is 
given  by  I^a  Leek  to  the  decision  of  the  Hooge  Baad,  the 
authorities  quoted  do  not  support  the  conclusion  which  the 
majority  of  the  court  arrived  at.  Not  having  been  able  to  obtain 
a  copy  of  that  decision,  I  am  not  in  a  position  to  verify  it  and 
to  say  whether  it  in  ^  fact  supports  the  headnote  as  given  by 
La  Leek.  It  is  quite  clear  from  the  decision  in  van  den  Berg's 
Advijsboek  that  the  headnote  as  given  there  is  not  supported  by 
the  consultation.  I  should  also  like  to  add,  with  reference  to  the 
case  of  Mulder  v.  Mulder,  that  that  decision  was  only  given  by 
the  majority  of  the  court  Jorissen,  J. :  said :  "  I  am  of  opinion 
that  the  wife  can  be  declared  to  have  forfeited  any  benefits 
which  she  may  have  derived  from  her  husband  in  consequence  of 
the  community  of  property,  but  cannot  be  declared  to  have  for- 
feited any  property  which  she  herself  brought  into  community." 
There  are  several  Roman-Dutch  decisions  to  the  same  effect 
given  in  the  various  consultations.  I  therefore  come  to  the  con- 
clusion that  the  abundance  of  authority  is  that,  whatever  may 
have  been  the  Roman  law  on  the  subject,  and  however  far  that 
law  may  have  been  adopted  in  Holland  in  earlier  times,  it  has 
certainly  fallen  into  disuse ;  and  if  we  consider  the  practice  in 
South  Africa  it  is  very  clear  that  except  for  this  decision  in 
the  case  of  Mulder  v.  Mulder,  decided  by  the  majority  of  the 
late  High  Court,  the  practice  in  South  Africa  lias  been  not  to 
declare  forfeiture  of  a  share  of  the  community,  but  only  to 
declare  a  forfeiture  of  any  benefits  which  the  guilty  spouse  may 
have  derived  from  the  marriage. 

Plaintiff's  Attorneys:    Tindall   tO  Mortimer;    Defendant's 
Attorney :  G.  F.  Mynluirdt 
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SCROOBY  V.  GORDON  k  CO. 
1904.    November  I,  4.    Smith,  Mason  and  Cublewls,  J.J. 

Landlord  aitd  tetmut — ImprovemeiUs  by  les9ee  tvith  caiuetU  of  letufor. — 
CompetUfcUiofi, — From  whom  claimable. 

A  lessee,  who  has  with  the  consent  off  the  lessor  effected  improvements 
upon  the  property  leased,  is  entitled  at  the  termination  of  the 
lease  to  be  compensated  for  the  value  of  the  improvements. 

Where  &  lessor  had  sold  the  property  leased  before  the  expiration  of 
the  lease,  Udd^  that  the  lessee's  action  for  compensation  for 
improvements  1^  not  against  the  original  lessor,  with  whose 
consent  they  had  been  effected,  but  against  the  purchaser,  who 
was  the  owner  of  the  property  at  the.  time  when  the  lease 
terminated. 

The  plaintiff  sued  the  defendants  in  the  magistrates  court 
for  £60,  being  balance  of  rent  under  a  lease.  The  defendants 
counterdaimed  for  the  sum  of  £260,  12s.  9d.  The  magistrate 
found  this  claim,  which  was  beyond  his  jurisdiction,  to  be  hmid 
fidey  and  granted  absolution  from  the  instance  and  ordered  the  costs 
to  abide  the  result  of  the  action  in  the  Supreme  Court.  Action 
was  thereupon  instituted  in  the  Supreme  Court. 

The  facts  appear  fully  from  the  judgment. 

Ch^egorowski  (with  him  de  Korte),  for  the  defendants :  The 
aiTangement  was  with  the  plaintiff.  Apart  from  any. special 
agreement  the  defendants  were  in  the  position  of  hond  fide 
possessors,  and  are  entitled  to  be  compensated.  They  wore 
induced  to  spend  the  money  by'  the  invalid  document  granted 
by  the  plaintiff.  The  latter  was  benefited  by .  the  enhanced 
value  of  the  property,  and  is  not  entitled  to  enrich  himself  at 
the  expense  of  the  defendants.  He  was  the  man  who  put  us 
into  possession.  See  de  Beers  Cmieoliddted  Mines  v.  London 
and  South  African  Exploration  Co,  (10  S.O.  359);  Parkin,  e,a, 
V.  Lippert  (12  S.C.  190);  NoHk  Western  Hotel,  Ltd,,  v.  RoLfes, 
NcM  it  Co,  ([1902]  T.S.  324). 
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de  Wet,  for  the  plaintiff:  No  special  agreement  has  been 
proved.  The  defendants  retained  the  dominium  of  the  improve- 
ments till  the  lease  terminated.  Then  only  they  became  entitled 
to  compensation,  and  must  claim  this  from  Wilson,  who  was  then 
owner  and  who  gave  them  notice  to  quit.  Wilson  liad  notice  of 
the  defendants'  rights,  and  took  over  all  the  rights  and  liabilities 
of  the  plaintiff. 

Gregorowski,  in  reply. 

Cur.  adv.  vidt 

Podea  (November  4) : — 

Smith,  J. :  The  plaintiff  in  this  action  sued  the  defendants  to 
i*ecover  the  sum  of  £60  rent  alleged  to  be  due  under  a  contract  of 
lease.  The  admitted  facts  are  that  the  defendants  were  the 
tenants  of  the  plaintiff  of  an  erf  situate  on  the  farm  Schcerpoort, 
on  which  in  compliance  with  the  terms  of  the  lease  they  had 
erected  a  store,  the  cost  of  the  building  being  deducted  from  the 
rent.  Tlie  lease,  which  was  dated  the  5th  June,  1893,  was  for 
five  years  commencing  from  the  1st  December,  1893,  with  a  right 
of  renewal,  which  the  defendants  exercised,  for  another  period  of 
five  years,  the  tenancy  thus  terminatinig  on  the  Ist  December, 
1903.    The  rental  was  £35  per  annum. 

The  defendants  paid  rent  up  to  the  30th  November,  1899, 
but  no  payment  was  made  thereafter  saye  the  sum  of  £10,  which 
was  paid  some  time  in  the  year  1903.  After  the  outbreak  of  the 
war  the  defendants  remained  in  possession  of  the  store  until  the 
1st  June,  1900,  when  they  were  compelled  to  leave.  The  plaintiff 
admitted  that  the  defendants  had  had  no  beneficial  occupation 
from  the  1st  June,  1900,  to  the  1st  June,  1902,  and  he  now 
claimed  rent  from  the  1st  December,  1899,  to  the  1st  June,  1900, 
and  from  the  1st  June,  1902,  to  the  termination  of  the  lease  on  the 
30th  November,  1903,  or  for  a  period  of  two  years  in  all  at  £36 
per  annum,  less  the  £10  received  on  account. 

.  The  defendants  admitted  all  the  allegations  in  the  declaration, 
but  denied  that  £60  was  due  or  tliat  the  £10  was  paid  on  account 
In  reconvention  they  claimed  £260,  128. -Od.  on  the  following 
ground.    They  alleged  that  the  store  was  destroyed  dm-iug  the 
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war ;  that  on  the  10th  December,  1902,  the  plaintiff  agreed  to 
extend  the  term  of  the  lease  from  its  expiration  on  the  Ist 
Deeember,  1903,.  for  two  further  periods  of  ten  years  and  five 
years  respectively ;  that  it  was  the  duty  of  the  plaintiff  to  rebnild 
the  premises,  but  that  he  requested  them  to  do  so,  and  in  considera- 
tion of  their  so  doing  promised  to  waive  any  claim  for  airears  of 
rent  and  guaranteed  them  possession  of  the  premises  for  the 
periods  mentioned  in  the  agreement  of  the  10th  December,  1902. 
They  further  alleged  that  on  the  10th  October,  1903,  the  plaintiff 
sold  the  property  to  one  Wils6n,  who  declined  to  recognise  the 
rights  of  the  defendants  under  the  contract  of  the  10th  December, 
1902,  on  the  ground  that  it  had  not  been  notarially  executed  and 
roistered,  and  in  consequence  they  had  been  compelled  to  vacate 
the  premises.  They  therefore  claimed  the  £260,  12s.  9d.  as 
moneys  expended  by  them  at  the  plaintiff's  request. 

Dealing  first  with  the  claim  in  convention,  Mr.  Orefforowdci 
for  the  defendants  admitted  that  they  were  liable  to  pay  rent  for 
the  period  from  1st  December,  1899,  to  1st  June,  1900,  and  from  the 
1st  July,  1903,  to  the  30th  November,  1903 ;  but  with  regard  to 
the  period  between  the  1st  June,  1902,  and  the  Ist  July,  1903,  he 
denied  their  liability  on  two  grounds.  In  the  first  place,  he  con- 
tended that  the  land  was  let  for  the  purpose  of  a  store  being 
erected  and  used  for  business  purposes,  and  that  by  reason  of  the 
destruction  of  or  damage  done  to  the  store  the  defendants  had  no 
beneficial  occupation  for  the  period  in  question;  and,  in  the 
second  place,  that  there  had  been  a  verbal  agreement  come  to  be- 
tween the  parties  in  December,  1902,  that  rent  should  only  again 
begin  to  be  payable  under  the  lease  when  the  buildings  had  been 
put  into  a  state  of  repair,  which  was  on  the  Ist  July,  1903. 

With  regard  to  the  first  contention,  I  am  of  opinion  that  if 
the  defendants  wished  to  rely  upon  this  want  of  beneficial  occu- 
pation they  should  have  pleaded  it.  The  plaintiff  alleged  in  his 
declaration  that  the  defendants  had  no  beneficial  occupation  for 
two  years  from  Ist  June,  1900,  to  1st  June,  1902,  and  the  de- 
fendants acquiesced  in  this  allegation.  If  they  wished  to  claim 
exemption  for  any  further  period  beyond  this  they  should  have 
done  so  specifically;  not  having  done  so,  I  do  not  think  that 
they  should  be  allowed  to  claim  any  further  exemption  on  this 
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ground  now.  Nor  is  it  at  all  clear  that  they  had  no  beneficial 
occupation  for  the  period  in  question.  Under  the  terms  of  the 
lease,  in  addition  to  the  building  site  the  defendants  had  the 
right,  if  the  water  fn  a  water  furrow  were  sufficient,  to  cultiTate 
and  plant  a  certain  portion  of  the  ground,  and  there  is  no  evi- 
dence before  us  that  they  did  not  or  might  not  have  euHivated 
this  land,  and  so  have  had  some  beneficial  occupation  of  the  pro- 
perty leased.  It  rested  with  the  defendants  to  show  that  they 
had  had  no  beneficial  occupation,  and  there  was  no  evidence  on 
the  point. 

With  regard  to  the  alleged  agreement,  it  is  deposed  to  by  the 
defendant  Gordon  and  one  of  his  witnesses,  Joseph,  but  is  denied 
by  the  plaintiff.  It  is  not  evidenced  by  any  writing,  and  was 
arrived  at,  according  to  the  defendants'  story,  during  a  chance 
meeting  in  the  Market  Square  of  Pretoria.  I  think  it  is  sufficient 
to  say  that  the  evidence  does  not  appear  to  me  very  satisfactory, 
and  I  prefer  to  rely  upon  the  testimony  of  the  plaintiff,  whose 
evidence  impressed  me  as  being  given  with  much  fairness.  If 
such  an  agreement  were  come  to,  it  is  remarkable  that  the 
defendants  did  not  raise  it  in  their  plea,  which  is  silent  on 
the  point.  So  far  as  the  plaintiff's  claim  is  concerned,  therefore, 
I  am  of  opinion  that  he  is  entitled  to  judgment  for  the  £60 
claimed. 

Turning  then  to  the  claim  in  reconvention,  the  evidence  does 
not  bear  out  the  alleged  request  on  the  part  of  the  plaintiff  to  Ibe 
defendants  to  rebuild  or  rejMdr  the  store,  or  any  undertaking  by 
the  plaintiff  to  waive  his  claim  fpr  arrears  of  rent,  or  any  guar- 
antee that  the  defendants  should  remain  in  possession  for  the 
further  period  of  fifteen  years  at  the  conclusion  of  the  lease.  He 
was  willing  and  did  agree  to  let  them  the  property  for  the 
further  period  of  fifteen  years,  and  relying  upon  this  agr^ment 
the  defendants  did  repair  the  store.  The  plaintiff  very  birly 
admits  that  he  does  not  think  they  would  have  incurred  the 
expense  of  so  doing  had  he  not  been  willing  to  grant  the  exten- 
sion asked  for ;  and  it  is  hardly  Jikely  that  they  would,  as  at  this 
time  their  lease  had  barely  a  year  to  run.  He  knew,  of  coarse, 
that  they  were  rebuilding  or  repairing,  and  consented  to  it;  bnt 
I  can  see  no  sufficient  evidence  of  any  contract  between  the 
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parties  with  regard  to  the  matter.  On  the  facto  as  stated  in  the 
claim  in  reconvention  it  therefore  seems  to  me  that  the  defendant 
in  reconvention  would  be  entitled  to  judgment ;  but  that  does 
not  quite  dispose 'of  the  matter,  inasmuch  as  the  defendants  now 
contend  that  they  as  tenants,  having  made  improvements  on  the 
property  leased  with  the  consent  of  the  landlord,  are  entitled  at 
the  termination  of  the  tenancy  to  be  recompensed  for  the  value 
of  the  improvements  made.  As  happens  not  very  infrequently, 
the  case  disclosed  on  the  pleadings  is  not  the  case  which  the 
parties  desire  to  present  to  the  Court. 

The  facts  necessary  to  be  considered  with  regard  to  this  part 
of  the  case  are  shortly  as  follows  :  Subsequent  to  the  agreement 
of  the  10th  December,  1902,  and  to  the  rebuilding  of  the  store 
under  the  circumstances  I  have  just  mentioned,  the  plaintiff  sold 
the  premises  to  one  Wilson.  The  deed  of  sale  was  dated  10th 
October,  1903 ;  there  is  no  evidence  as  to  when  the  property  was 
actually  transferred.  The  plaintiff  says  it  was  shortly  after  the 
a^preement,  and  Wilson  thinks  it  was  early  in  December.  Wilson 
was  inf  oimed  of  the  agreement  between  the  plaintiff  and  the 
defendants,  all  the  documents  being  laid  before  him.  Before  he 
signed  the  deed  of  sale  he  had  been  advised  that  the  agreement 
between  the  plaintiff  and  defendants  was  not  binding  upon  him. 
Up  to  the  time  of  the  negotiations  with  Wilson  the  plaintiff  does 
not  appear  to  have  been  aware  that  there  was  any  question  as  to 
the  validity  of  the  agreement ;  the  question  was  then  raLned  by 
Mr.  Versfeld,  who  was  acting  on  behalf  of  Wilson,  and  who 
.  expressed  the  opinion  that  it  was  invalid.  The  plaintiff,  however, 
insisted  on  specific  mention  being  made  of  it  in  the  deed  of  sale, 
saying  that  if  Wilson  wished  to  contest  its  validity  he  might  do 
so.  Wilson  also  knew  that  the  tenants  had  repaired  the  store, 
and  the  plaintiff  granted  him  an  abatement  of  £250  on  the 
purchase-price  in  consequence  of  the  existence  of  this  agreement. 
The  deed  of  sale  having  been  signed  .on  the  10th  October,  on  the 
17th  notice  was  given  on  behalf  of  Wilson  to  the  defendants  to 
quit  at  the  expiration  of  the  lease,  and  they  did  so.     . 

On  these  facts  the  question  arises  whether  a  lessee,  w.ho  has 
with  the  consent  of  the  lessor  effected  improvements  upon  the 
property  leased,  is  entitled  at  the  termination  of  the  lease  to  be 
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oompensated  by  the  lessor  for  the  value  of  the  improvementfl,  if 
before  the  termination  of  the  lease  the  property  has  bcien  sdd  bjr 
the  lessor  to  a  third  person. 

The  rights  of  a  tenant  who  has  effected  improvementB  to  re- 
cover their  value  is  well  established  in  our  law,  and  it  is  unneoes- 
sary  to  quote  any  other  authority  on  the  point  than  the  case  of 
de  Beers  CoTiaoUdated  Mines  v^  London  and  South  African 
Exploration  Go.  (10  S.C.  359),  which  was  approved  of  by  the 
Privy  Council  on  appeal  (12  S.C.  109).  That  case  establishes 
Chat,  in  the  absence  of  special  agreement,  a  lessee  amiexing 
materials  other  than  growing  trees  to  the  soil  retains  his  pro- 
perty in  th^se  materials  during  the  course  of  his  tenancy.  He 
may  before  its  expiration  dissever  them  and  remove  them  from 
the  land,  subject  to  the  landlord's  right  to  demand  security 
against  any  serious  damage  to  the  land,  and  to  interdict  any 
depreciation  of  his  tadt  hypothec  for  rent.  At  the  expiration  of 
the  tenancy  the  owner  of  the-  land  becomes  the  owner  of  the 
materials  remaining  on  the  land.  The  lessee  has  no  right  to 
retain  the  property  after  the  expiration  of  the  tenancy,  bot  he 
may  recover  as  compensation  the  value  of  the  materials  annexed 
by.  him  with  the  landlord's  consent,  the  land  being  subject  to  a 
tacit  hypothec  for  such  compensation.  This  being  the  lessee's 
right,  can  he  enforce  it  against  the  person  who  was  the  owner  of 
the  property  at  the  time  when  the  improvements  were  effected, 
or  against  the  person  who  is  the  owner  at  the  time  when  the 
lease  terminates  and  the  lessee  has  to  quit  possession  ?  It  seems 
to  me  to  be  clear  that  it  is  the  ovmer  at  the  time  of  the  termina- 
tion of  the  lease  against  whom  the  lessee  can  exercise  his  right 
Where  property  subject  to  a  lease  is  sold,  it  is  acquired  by  the 
purchaser  subject  to  the  righte  of  the  lessee..  The  lessee  is  bound 
to  pay  the  rent  for  the  unexpired  term  to  the  purchaser,  so  mnch 
so  that,  notwithstending  he  may  have  paid  in  advance  the  rent 
in  respect  of  the  whole  term,  he  must  nevertheless  pay  again  at 
the  date  when  paymente  under  the  lease  are  due,  recovering  tiie 
amount  from  the  original  lessor  by  the  condictio  indebiti. 

Of  the  righte  of  the  less^,  one  is  to  retain  possession  of  the 
property  as  against  the  purchaser  for  the  term  of  the  lease  snb- 
ject  to  the  payment  of  the  rent,  and  another  is  to.  receive  com- 
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penSBation  at  itft  expiration  in  respect  of  materials  annexed  by 
him  to  the  soil  with  the  consent  of  the  lessor.  As  the  property 
in  sach  materials  remains  in  the  lessee  up  to  the  termination  of 
the  lease,  it  seems  to  me  that  it  does  not  pass  to  the  purchaser 
on  a  sale  ol  the  property,  and  he  would  be  unable  to  prevent 
their  removal  by  the  lessee  before  the  termination  of  the  lease. 
If  they  are  not  then  removed  they  cease  to  be  the  property 
of  the  lessee,  and  become  the  property  of  the  then  owner  of  the 
soil,  who,  in  my  opinion,  is  the  person  liable  to  pay  compensation 
in  respect  of  their  value.  The  foundation  of  this  obligation  to 
pay  compensation  under  such  circumstances  is  the  doctrine  that 
no  man  is  allowed  to  enrich  himself  at  the  expense  of  another. 
The  person  who  would  be  enriched  in  this  case  appears  to  me  to 
be  dearly  the  ovmer  of  the  property  at  the  termination  of  the 
lease,  inasmuch  as  he  is  the  person  whose  property  becomes  en- 
hanced in  value  owing  to  the  fact  that  at  the  termination  of  the 
lease  the  materials  cease  to  be  the  property  of  the  lessee  who 
does  not  remove  them,  and  become  the  property  of  the  owner  of 
the  soiL  If  a  lease  contained  a  provision  that  the  lessor  should 
pay  compensation  in  respect  of  improvements  effected  by  the 
lessee  with  the  consent  of  the  former,  there  could,  I  think,  be 
no  doubt  but  that  a  purchaser  of  th(B  property  would  be  under 
an  obligation  to  pay  it ;  and  it  does  not  appear  to  me  to  m'ake 
any  difference  that  the  right  of  the  tenant  to  recover  it  is  not 
expressed  in  the  lease,  but  is  annexed  to  it  by  the  law.  The  fact 
that  the  lessee  has  a  tacit  hypothec  over  the  property  itself  in 
respect  to  this  compensation  also  tends  to  show  that  it  is  the 
owner  of  the  property  at  the  time  the  hypothec  attaches  who  is 
liable  to  pay  the  compensation,  i.e,  the  owner  at  the  time  of  the 
termination  of  the  lease.  No  decision  on  this  point  was  quoted 
at  the  Bar,  but  my  brother  Mason  has  called  my  attention  to  the 
case  of  ffibscm  v.  Froet  (13  S.C.  169).  That  case  was  an  action 
by  a  tenant  against  her  landlord  to  recover  compensation  for 
the  value  of  improvementa  It  appeared  that  some  months 
before  the  termination  of  the  tenancy  the  landlord  had  trans- 
ferred the  property  to  his  son ;  but  he  continued  to  receiva  the 
rent»  he  gave  the  tenant  notice  to.  quit,  and  he  prohibited  her 
from  removing  the  materials  the  value  of  which  she  sought 
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to  recover.  He  also  had  reserved  a  asufractuary  interest  in 
the  property.  Under  these  circumstances  the  Court,  held  him 
liable  to  compensate  the  tenant,  on  the  ground  that  notwith- 
standing the  transfer  he  continued  to  regard  himself,  and  was 
regarded  by  the  tenant,  as  the  landlord.  The  circnmstanoes  of 
this  case  were  very  special,  and  the  decision  does  not  appear  to 
me  to  be  in  conflict  with  the  views  I  have  expressed.  He  treated 
himself  and  was  treated  as  the  owner,  and  as  Buchanan,  J., 
remarked,  it  would  be  inequitable  under  the  circumstances  to 
allow  him  to  shelter  himself  behind  the  transfer.  But  for  the 
special  circumstances  shown  to  exist,  I  infer  that  the  Court  would 
have  held  the  legal  owner  at  the  date  of  the  expiration  of  the 
tenancy  the  person  liable  to  pay  compensation. 

For  these  reasons  I  am  of  opinion  that  the  claim  in  recon- 
vention fails,  and  must  be  dismissed.  There  will  therefore  be 
judgment  for  the  plaintiff  in  convention  for  the  sum  of  £60  and 
costs,  and  for  the  defendant  in  reconvention  with  costs.  The 
plaintiff  is  entitled  to  the  costs  of  the  proceedings  in  the  magis- 
trate's court 

Mason,  J. :  The  most  important  question  at  iasue  in  this  ca8e 
is  whether  a  tenant  who  is  entitled  to  claim  compensation  for  im- 
provements should  bring  his  action  against  the  original  landlord, 
with  whose  consent  these  improvements  were  made,  or  against 
the  purchaser  and  transferee,  who  declined  to  continue  the  lease 
at  its  expiry  and  took  possession  of  the  land  with  the  improve- 
ments. The  nature  of  a  tenant's  claim  for  improvements  made 
upon  leased  property  has  been  fully  expounded  in  the  case  of 
de  Beers  Consolidated  Mines  v.  London  and  Sovih,  African 
Exploration  Co,  (10  S.C.  359),  in  a  judgment  which  met  with  the 
approval  of  the  Privy  Council.  It  is  there  laid  down  that,  in 
the  absence  of  any  special  agreement,  a  lessee  annexing  materials, 
not  being  growing  trees,  to  the  soil  is  presumed  to  do  so  for  the 
sake  of  temporary  and  not  perpetual  use,  and,  as  between  himself 
and  the  owner  of  the  land,  does  not  during  his  tenancy  lose  his 
ownership  in  the  materials.  '  He  may  therefore  before  the  expiry 
of  his  term  disannex  the  materials  and  remove  them. from  the 
land  so  far  as  this  ci^n  be  done  without  injury  to  the  property. 
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At  the  expiration  of  the  lease,  however,  the  owner  of  the 
land  becomes  the  owner  of  all  the  materials  which  have  been 
so  used  by  the  lessee ;  bat  if  the  improvements  in  which  these 
materials  have  been  used  have  been  made  with  the  consent  of  the 
landlord,  tiie  tenant  may  recover  their  value  by  action.  It  is  quite 
clear  that  the  tenant  has  no  right  to  claim  oompeiisation  until  he 
quits  the  property,  but  the  rights  which  he  has  (viz.,  to  remove 
these  materials  during  the  tenancy,  and  to  receive  compensation  it 
the  landlord  takes  possession  of  them  at  its  termination)  are  as 
much  part  of  the  lease  between  the  parties  as  any  of  the  ordinary 
conditions  of  letting  and  hiring.  And  the  landlord  is  as  much 
under  an  obligation  to  allow  the  tenant  to  remove  these  improve- 
ments if  he  so  desires,  and  if  it  can  be  done  without  injury  to 
the  property,  or,  if  these  improvements  have  been  made  with  his 
consent  and  he  takes  possession  of  them  at  the  termination  of  the 
lease,  to  pay  compensation,  as  he  is  to  keep  the  buildings 
externally,  for  instance,  in  repair  or  to  give  the  tenant  quiet 
enjoyment. 

t^ow  when  the  owner  of  land  which  has  been  leased  sells  it  to 
some  one  else  the  purchaser  takes  the  land  subject  to  the  lease, 
so  that  he  is  bound  to  the  tenant  and  the  tenant  is  bound  to  him 
in  the  relation  of  lessor  and  lessee  (van  Leeuwen,  Censura 
Farensia,  1,  4,  22, 15 ;  Yoet,  19,  2, 19 ;  Qroen.  ad  Dig.  19,  3,  32). 

It  seems  to  me  that  it  would  1^  impossible  to  contend,  in 
respect  of  the  ordinary  obligations  of  a  lessor  arising  in  respect 
of  the  property  during  the  continuance  of  a  lease,  that  the  tenant 
would  have  a  right  of  action  not  against  the  landlord  who  had 
failed  to  fulfil  these  obligations,  as,  for  instance,  to  keep  the  out- 
side of  the  premises  in  repair,  but  against  the  person  with  whom 
he  had  originally  contracted,  but  who  was  no  longer  his  land- 
lord, i  There  does  not  seem  to  have  been  any  express  decision  upon 
the  question  now  under  discussion,  though  the  matter  was  raised, 
in  the  Cape  case  of  Oibaon  v.  Frost  (13  S.C.  169),  in  which  a 
claim  was  allowed  against  the  original  lessor  notwithstanding  a 
sale  in  view  of  the  special  conditions  which  were  proved  to 
exist 

The  principle  upon  which  the  tenant's  claim  is  allowed  is  that 
no  one  shall  be  enriched  at  the  expense  of  his  neighbour.    Now 

T.P.    <H— 32 
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08  the  tenant  has  the  right  to  remove  the  improvements  daring 
his  tenancy  to  a  large  extent,  it'  is  clear  that  the  purchaser  of  the 
property  cannot  be  considered  to  have  purchased  the  tenant's 
improvements,  but  only  the  original  landlord's  rights  with  re- 
spect to  them.  If  he  then  at  the  expiration  of  the  lease  takes 
possession  of  the  improvements,  he  is  the  man  against  whom  the 
principle  is  applicable ;  and  when  we  consider  that  the  original 
lessor,  if  the  land  has  been  sold,  would  have  no  right  to  even 
come  upon  the  land  to  inspect  these  improvements,  and  that  his 
liability  would,  if  it  did  exist,  arise  by  transactions  between  the 
tenant  and  another  landlord  with  which  he  had  nothing  to  do, 
the  difficulties  in  granting  the  tenant's  action  against  the  original 
lessor  seem  to  me  to  be  insuperable.  Nor  do  I  believe  that  it 
would  be  to  the  advantage  of  the  tenant  that  his  recourse  should 
be  against  a  person  no  longer  connected  with  the  property. 

Now  in  the  present  action  it  was  not  the  plaintiff  Scrooby» 
against  whom  the  claim  in  reconvention  is  made,  who  gave  the 
defendants  notice  to  quit  the  premises.  It  was  Wilson,  the  pur- 
chaser. It  is  true  that  Wilson  did  not  get  transfer  until  after 
the  tenants  had  quitted  the  property,  but  to  my  mind  that  does 
not  affect  the  position.  If  he  were  not  the  landlord  of  the 
premises  at  the  time  he  gave  them  notice  and  at  the  time  the 
tenants  quitted,  then  they  were  turned  out  not  by  Scrooby,  but 
by  another  person  against  whom  they  could  have  successfully 
defended  themselves.  If,  on  the  other  hand,  Wilson  was  the 
landlord,  and  was  entitled  to  give  them  notice,.then,  seeing  par- 
ticularly that  he  shortly  afterwards  got  transfer  under  a  deed  of 
sale  preceding  the  notice  to  quit,  the  action  for  compensation 
would  lie  against  him  and  not  against  the  plaintiff. 

I  think,  therefore,  that  there  should  be  judgment  for  the 
plaintiff  as  prayed  ra  the  claim  in  convention,  and  that  the  claim 
in  reconvention  should  be  dismissed.  The  defendants  must  pay 
the  costs  of  the  action. 

CuKLEWis,  J.,  concurred. 

Plaintiffs  Attorneya :  Rooth  &  Wesada ;  Defendants'  Attor- 
ney :  C.  H,  H,  Slieppard. 
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RAILWAYS. 

1904.    November  7.    Smith,  Mason  and  Curlewis,  J. J. 

Crown, — Liability, — Dvtmismd  oftervAnU, — Ordinance  No.  b\  oj  1903. 

The  jttrifldiction  oonfeiTed  on  the  coartsi  with  reference  to  okimg 
against  his  Majesty  in  his  Colonial  GoTemment,  by  Ordinance  No. 
51  of  1903,  does  not  in  any  way  alter  the  nature  of  any  contract 
which  under  the  general  law  the  Oovemment  may  enter  into  with 
its  subjects.  Neither  that  Ordinance  nor  the  Railway  Ordinance 
(No.  60  of  1903)  alters  the  general  law  that  the  Crown  lias  the 
right  to  dismiss  at  pleasure  any  of  its  servants. 

Appeal  from  the  First  Civil  Magistrate  of  Joliannesburg. 

The  appellant  was  on  the  2nd  April,  1903,  engaged  by  tlie 
respondent  as  stores  verifier  at  a  saUry  of  £270  per  annum, 
rising  £15  a  year  to  £300.  On  the  25th  May,  1904,  ho  was 
notified  that  owing  to  retrenchment  necessitating  a  reduction  in 
the  staff  his  services  would  be  dispensed  with  as  from  the  26tli 
June,  1904.  He  claimed  that  he  was  entitled  to  one  year's  notice, 
and  thereupon  sued  the  respondent  for  £100  damages  for 
wrongful  dismissal  The  respondent  excepted  to  the  summons 
on  the  ground  that  it  disclosed  no  cause  of  action,  inasmuch  as  a 
servant  of  the  Crown  holds  office  during  pleasure,  and  dismissal 
gives  no  right  of  action  against  the  Crown.  The  magistrate, 
after  hearing  evidence,  upheld  the  exception  and  granted  absolu- 
tion from  the  instance  witii  cost&    The  plaintiff  appealed. 

E«9eiU^  (with  him  Oreenlees),  for  the  appellant :  I  admit  that 
a  civil  servant  can  be  dismissed  at  the  pleasure  of  the  Crown 
unless  there  be  special  legislation  to  the  contrary.  We  liave  no 
Civil  Service  Law,  but  Ordinance  Na  51  of  1903  imposes  the 
same  liability  on  the  Crown  for  breach  of  contract  as  for  that  of 
a  subject.  It  is  true  that  liability  in  respect  of  railways  is 
excluded,  this  being  regulated  by  the  Railway  Ordinance  (No. 
60  of  1903>    This  Ordinance  does  not  specifically  deal  with 
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actions  like  the  present,  but  it  does  so  inforeutially  ;  see  sees.  75 
and  86.  The  result  is  tliat  the  Crown  is  on  the  same  footing  as 
a  private  person,  and  must  be  taken  to  have  waived  its  preroga- 
tive of  dismissing  a  servant  at  pleasure. 

MaWtews,  for  the  respondent,  was  not  called  upon. 

Smith,  J. :  Mr.  Essden  has  very  frankly  admitted  that  he 
cannot  contend  that  under  the  general  law  the  State  is  not 
entitled  to  dismiss  at  pleasure  one  of  its  own  servants,  unless 
there  lias  been  some  special  legislation  which  limits  that  right 
of  the  Crown ;  but  he  contends  that  under  sec.  I  of  Ordinance  Na 
51  of  1903  that  special  legislation  has  been  passed.    Sec.  1  says : 
"  Any  claim  against  his  Majesty  in  his  Colonial  Government 
which  would,  if  such  claim  had  arisen  against  a  subject,  be  a 
ground  of  action  in  a  competent  court,  shall  be  cognisable  by  the 
said  court  whether  such  daim  shall  arise  or  have  arisen  out  of 
any  contract  lawfully  entered  into  on  behalf  of  the  Crown  or 
out  of  any  wrong  committed  by  any  servant  of  the  Crown  acting 
in  his  capacity  and  within  the  scope  of  his  authority  as  such 
servant"    Stopping  there,  it  seems  to  me  that  the  sole  intention 
of  that  section  was  to  confer  jurisdiction  on  the  Court,  and  not 
in  any  way  to  alter  the  nature  of  any  contract  which  under  the 
getieraJ  law  the  Government  might  enter  into  with  its  subjects. 
The  section  goes  on  to  except  from  the  jurisdiction  of  the  Court 
the  acts  or  omissions  of  servants  in  the  postal  and  telegi-aph    . 
services,  and  concludes  by  saying:  "Nothing  hei-ein  contained 
shall  impose  any  liability  upon  the  Crown  in  respect  of  luilways 
under  the  control  of  the  High  Commissioner."     In  the  subsequent 
Ordinance  dealing  with  railways  the  liability  of  the  Crown  in 
certain  particulars  is  provided  for.     It  is  sufficient,  I  think,  to 
say  that  amongst  those  there  is  no  liability  imposed  on  the 
Crown  for  the  dismissal  of  its  servants,  and  in   my  opinion 
neither  this  Ordinance  (No.  51  of  1903)  nor  the  Railway  Ordi- 
nance was  iutended  to,  nor  does  it,  in  any  way  alter  tlie  general 
law  that  the  Crown  hsis  a  right  to  dismiss  at  pleasure  any  of  its 
servants.      That  right  is  founded  on  considerations  of  public 
policy,  and  if  it  were  intended  to  interfere  with  it  we  should 
have  expected  to  iind  very  direct  and  veiy  clear  woixls  aifect- 
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ing  the  Crown's  right  Under  these  circamstances  I  think  the 
judgment  of  the  magistrate  was  right,  and  this  appeal  must  be 
dismissed  with  costs. 

Mason  and  Cublewis,  J.J.,  concurred. 

Appellant's  Attorneys:    Lunnon  &  Nixon;    Respondent's 
Attorney :  J.  H.  L.  FindUiy. 
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1904.    September  27,  November  10.    Smith,  Bristowb  and 
i  CURLEWIS,  J.J. 

Pledffor  and  pledgee, — Incorporeal  right. — :Cesswix,—Unregvitered  long 
lease. — RigH  of  retention. 

To  conatitate  a  Tslid  pledge  of  an  incorporeal  right,  the  right  most  be 
ceded  by  Uie  pledgor  and  vested  in  the  pledgee  to  hold  as  security 
for  the  debt.  In  certain  classes  of  contract  the  law  may  require 
tlie  cession  to  be  evidenced  in  a  particular  way,  but  as  a  general 
rule  no  particular  form  of  words  need  be  used  to  effect  a  cession, 
and  it  may  be  effected  either  verbally  6t  by  a  written  instrument. 
Where,  however,  the  evidence  of  the  right  to  be  pledged  is  con- 
tained in  a  written  instrument^  which  records  it,  the  right  cannot 
be  completely  ceded  unless  the  instrument  is  delivered  to  the 
cessionary. 

An  unregistered  lease  in  longum  tempus,  being  valid  inter  partes^  but 
not  against  particular  successors  or  creditors  of  the  lessor  without 
notice,  does  not  confer  on  the  lessee  dbjua  in  r«,  but  only  a  jus  in 
personam.  The  interest  of  such  a  lessee  can  therefore  be  validly 
pledged  by  mere  cession  without  registration  coram  lege  loci. 

A  creditor  has  a  right  of  retention  over  a  thing  pledged  in  respect  of  a 
further  liquid  debt  accrued  due  whilst  the  pledge  remains  in  force ; 
but  this  right  exists  only  against  the  debtpr,  and  cannot  be  main- 
tained against  his  ci^itprs.     A  pledgee  is  also  entitled   to  be 
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reooropenaed  the  necessary  expenses  incurred  by  lum  in  the  pre- 
serTation  of  the  property  pledged,  and  has  a  right  of  retention  in 
respect  of  the  amount  of  these  expenses  both  against  tlie  pledgor 
and  his  creditors. 

Special  case. 

On  the  13th  July,  1897,  the  plaintiff  and  the  late  Dr.  Farrolly 
jointly  pui-chased  certain  four  leasehold  lots  from  the  Turffbntein 
Estates,  Ltd.,  in  the  private  township  of  Turffontein,  and  the 
said  lots  were  registered  in  the  name  of  Farrelly  as  lessee  in  the 
register  of  the  company.    The  title  deeds  of  the  leases  were 
deposited  in  plaintiffs  custody,  where  they  still  remained.    The 
leases  were  ordinary  stand  leases  for  a  term  of  ninety-nine  yearo, 
and  stipulated  that  a  monthly  licence  should  be  paid  to  the 
lessor.    They  were  not  registered  anywhere  except  in  the  private 
register  of  the  company  (the  lessor).    Frbm  1897  to  1904  the 
plaintiff  from  time  to  time  paid  the  licence-moneys  or  rents  and 
assessment  rates  in  connection  with  the  leasehold  lots,  Farrelly's 
half  share  for  tliis  period  amounting  to  the  sum  of  £45,  7a  3d. 
In  the  year  1899  the  plaintiff  was  employed  as  attorney  by 
Farrelly  in  connection  with  certain  legal  proceedings,  and  ren- 
dered certain  services  and  incurred  expenses  and  made  disburse- 
ments on  behalf  of  Farrelly  amounting  in  ijl  to  £141,  3b.  2d. 
It  was  then  verbally  agreed  between  the  plaintiff  and  Farrelly 
that  plaintiff  should  hold  Farrelly's  half  share  in  the  four  lease- 
hold lots  as  security  for  such  disbursements  and  fees  for  services 
rendered,  and  pursuant  thereto  Farrelly  gave  the  plaintiff  an 
irrevocable  power  of  attorney  in  rem  stiam.    This  power,  which 
was  dated  the  8th  May,  1899,  was  in  the  usual  form  of  a  general 
power  of  attorney,  and  appointed  the  plaintiff  irrevocably  and 
in  rem  9uam  with  power  of  substitution  to  be  Farrelly's  true 
and  lawful  attorney  and  agent,  with  full  power  and  authority 
for  him  and  in  liis  name,  and  for  his  account  and  benefit  to 
exercise  all  the  wide  functions  usually  set  out  in  a  general  power 
of  attorney-     This  power  of  attorney  was  on  the  7th  May,  1902, 
registered  by  the  plaintiff  in  the  register  of  the  Turffontein 
Estates,  Ltd.,  but  no  written  cession  of  the  leases  to  the  plaintiff 
was  indorsed  on  the  leases.    Dr.  Farrelly  died  in  1904,  and  there- 
after his  estate  was  placed  under  sequestration.    The  plaintiff 
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claimed  that  his  debt  of  £180,  lOs.  5d.  should  be  ranked  as  pre- 
ferent  in  the  insolvent  estate,  while  the  defendant,  acting  on  a 
resolution  of  creditors,  claimed  that  the  debt  should  be  ranked 
as  concurrent. 

The  plaintiff  contended :—  v 

(a)  That  the  facts  as  above  set  forth  constituted  a  valid 

pledge  of  Farrelly's  half  interest  in  the  leasehold  lots 
iu  respect  of  plaintiff's  debt. 

(b)  In  the  alternative,  that  the  facts  as  set  forth  constituted 

a  valid  cession  of  Farrelly's  half  interest  in  the  lease- 
hold lots,  for  the  purpose  of  securing  the  said  debt. 

(c)  In  the  alternative,  that  the  power  was  not  revoked  by 

the  death  or  insolvency  of  Farrelly,  and  that  the  plain- 
tiff could  still  in  terms  jthereof  cede  the  interest  of 
Farrelly  to  himself  for  the  purpose  of  securing  the  said 
debt 

(d)  In  the  alternative,  that  the  plaintiff  had  a  right  of  reten- 

tion of  the  leasehold  titles  until  Farrelly's  half  share 

of  the  moneys  expended  by  the  plaintiff  in  respect  of 

the  licences  or  rents  and  rates  on  the  said  lots  had  been 

repaid. 

The  defendant  contended  that  there  was  no  valid  pledge  or 

cession;  that  the  power  of  attorney  was  revoked  by  the  death 

as  well  as  by  the  insolvency  of  Farrelly,  and  that  the  right  of 

retention  as  claimed  did  not  exist 

SmiUs,  for  the  plaintiff:  The  agreement,  together  with  the 
delivery  of  the  title  deeds,  was  sufficient  to  constitute  a  valid 
pledge.  Farrelly  had  no  jxis  in  re  over  an  immovable.  There 
was  no  registration  against  the  title;  he  therefore  liad  merely  an 
incorporeal  right  To  establish  a  pledge  of  an  incorporeal  right 
it  is  sufficient  to  deliver  the  document  of  title  to  tlie  pledgee. 
See  Buyskea  v.  Hurley' 8  Executor  (11  S.C.  294);  Mills  d;  Sinis  v. 
Benjamin's  Trustees  (Buch.  1876,  p.  115)^  Jacobsolin's  TrvMee  v. 
Standard  Bank  (16  S.C.  201).  As  the  leases  were  not  duly 
registered  against  the  title  Farrelly's  rights  were  merely  personal, 
and  the  case  of  Chapman  v.  TrvAitee  of  Braltam  and  Shilling 
(2  H.C.G.  423)  does  not  apply. 
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Furtiier,  even  if  a  cession  was  required,  the  agreement  plus 
delivery  of  the  title  deeds  plus  the  power  of  attorney  were  suffi- 
cient to  constitute  a  valid  cession.  No  special  form  of  words 
is  necessary  to  constitute  a  cession.  See  Sande,  de  Aetionum 
Ceaaione,  cap.  2,  sec.  1;  Wright  v.  Gohnial  Cfovemment  (8 
S.C.  260);  Macgregor's  Trustees  v.  Silberbauer  (9  S.C.  36).  The 
power  of  attorney  is  in  itself  a  sufficient  cession ;  se6  Sande,  loc- 
cit ;  Voet,  17, 1, 17 ;  Digest,  3,  3,  55. 

Even  if  no  valid  cession  has  taken  place,  then  the  power  is 
irrevociftble,  and  it  is  tiiereiEore  still  poesiUe  for  the  plaintiff  to 
act  under  it ;  Lybrecht,  Bedeneerend  Vertoog,  voL  2,  p.  225 ; 
Marcus'  Executor  v.  Mackie  Dunn  &  Co.  (11  KD.C.  29);  Kock  v^ 
Mavr  (11  S.C.  71);  Liquidators  of  the  Go-^jpenUive  Butcheries, 
Ltd.,  V.  Zeed&berg  (High  C!ourt,  S.A.R.,  18th  September,  1899); 
HoU.  Consultatien,  vol.  4,  cons.  5. 

Lastly,  the  plaintiff  has  in  any  case  the  right  of  retention 
with  regard  to  the  moneys  expended  on  the  property ;  iaee  van 
Leeuwen,  R.  D.  Law  (Kotz^'s  Translation,  vol.  2,  p.  330,  note) ; 
van  Leeuwen,  Censura  Forensis,  1,  4,  37, 13 ;  Sande,  Decisiones 
Frisicae,  3,  15,  5 ;  Brink's  Trustees  v.  8ouih  African  Bank  (2 
Menz.  399). 

Oregorovjski,  for  the  defendant:  The  power  is  an  ordinary 
general  power  of  attorney,  and  does  not  mention  the  leases. 
Plaintiff  was  at  no  time  entitled  thereunder  to  cede  the  leases 
to  himself.  The  mere  possession  of  the  documents  is  not  sufficient. 
The  plaintiff  must  show  that  he  has  a  complete  cession  as  well ; 
see  Jacobsohn's  Trustee  v.  Standard  Bank,  The  loose  agreement 
between  plaintiff  and  Farrelly  did  not  amount  to  a  cession ;  see 
Fick  V.  Bierman  (2  S.C.  26).  In  order  that  there  may  be  a  valid 
cession  everything  must  be  completed  before  the  death  or  insol- 
vency of  the  cedent  The  power  was  never  acted  upon,  and 
plaintiff  cannot  now  deal  with  the  leases  without  the  aid  of  the 
defendant.  The  position  is  therefore  entirely  different  from  that 
in  the  case  of  Macgregor's  Trustees  v.  Silberbauer.  The  decision 
in  Chapman  v.  Trustee  qfBraham  and  Shilling  would  have  been 
the  same  if  the  power  had  there  been  in  rem  suaflfL.  In  Buyskes 
V.  Hurley's  Executor  there  was  no  insolvency,  and  the  court 
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f oand  as  a  fact  that  the  policy  had  been  delivered  to  the  plaintiff 
to  sell,  bat  she  preferred  to  keep  it  for  herself.  The  power  might 
have  been  binding  on  Farrelly's  executor,  bat  it  is  not  binding  on 
the  trustee.  The  legal  title  was  not  vested  in  the  plaintiff.  It 
-was  not  a  power  coupled  with  an  interest  See  Story  on  Agency, 
sees.  477  and  489 ;  Kenfa  Commentaries,  vol.  2,  p.  643.  There  is 
nothing  here  to  give  a  jtis  in  re  io  the  plaintiff.  A  lease  for 
ninety-nine  years  is  immovable  property,  and  can  at  any  time  be 
registered  against  the  title  ;  see  Brooke  v.  Comer  Estate  Co. 
(4  Off.  Rep.  421);  Fawcus*  Execwtrix  v.  BezuidenhaiU  ([1903] 
T.S.  39). 

[CuRLEWis,  J.,  referred  to  the  remarks  of  D£  Yilliers,  C J., 
in  Preston  d:  Dixon  v.  Biden's  Trustee  (1  Bach.  A.C.  322),  and  to 
CoUvns,  N.O.,  V.  Hugo  (10  C.L.J.  344>] 

Smuts,  in  reply :  The  leases  are  only  valid  inter  partes  ;  they 
are  not  registered  so  as  to  be  valid  against  the  whole  world. 
Farrelly's  interest  therefore  is  merely  a  personal  one,  such  as 
was  the  insolvent's  in  van  Aardt  v.  Hartley's  Trustee  (2  Menz. 
135). 

Cur.  adv.  vuU. 

Postea  (November  10) : — 

Smith,  J. :  This  is  a  special  case  stated  for  the  decision  of  the 
Ck>urt,  involving  points  of  law  of  some  difficulty  and  importance. 
Tlie  facts  as  disclosed  in  the  case  are  briefly  as  follows :  In  the 
year  1897  the  plaintiff  and  Farrelly  jointly  purchased  in  equal 
sliares  from  a  company  styled  the  Turffontein  Estates,  Ltd.,  four 
leasehold  lots  of  land  situate  on  the  private  township  of  Turf- 
fontein. The  leases,  which  were  for  a  period  of  ninety-nine 
years,  were  taken  in  the  name  of  Farrelly,  but  the  documents 
themselves  were  deposited  with  the  plaintiff.  In  the  year  1899 
Farrelly  employed  the  plaintiff  to  act  as  his  attorney  in  certain 
legal  proceedings  instituted  against  the  Government  of  the  late 
Republic,  and  became  indebted  to  the  plaintiff  for  cash  advanced 
£6,  6&  and  £134,  17s.  2d.  for  costs.  Farrelly  agreed  verbally 
with  the  plaintiff  that  the  latter  should  hold  his  half  interest 
in  the  four  leasehold  lots  as  security  for  tliis  indebtednefd,  and 
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in  pursuance  of  this  agreement  gave  to  the  plaintiff  an  irrevocAUe 
power  of  attorney  in  remrStuim,  which,  however,  the  plaintiff  hu 
not  acted  upon  up  to  the  present  time.  In  the  year  1902  the 
plaintiff  registered  this  power  of  attorney  in  the  books  of  the 
Turffontein  Estates,  Ltd.  No  written  cession  was  indorsed  upon 
the  leases.  The  plaintiff  has  remained  in  possession  of  the 
leases  and — it  was  stated  by  his  counsel,  thoagh  the  fact  does 
not  appear  on  the  statement  of  the  case — of  the  property 
itself  down  to  the  present  time.  In  1904  Farrelly  died,  and 
subsequently  to  his  death  his  estate  was  declared  to  be  insolvent, 
and  the  defendant  was  appointed  the  trustee  in  insolvency. 
Since  the  year  1897  the  plaintiff  has  paid  to  the  lessors  the 
whole  amount  of  the  rental,  which  was  fixed  by  the  leases  at  46. 
a  month  in  respect  of  each  lot,  payable  quarterly  in  advanoe. 
He  also  paid  the  assessment  rates  due  on  the  whole  of  the  leased 
property  in  respect  of  the  year  1903  and  for  the  first  half  of  the 
year  1904,  and  he  claims  that  Farrelly  is  indebted  to  him  in  re- 
spect of  his  share  of  the  rent  and  rates,  and  one  or  two  other 
small  items  which  it  is  not  necessary  to  specify,  to  the  amoont 
of  £45,  7s.  3d. 

The  question  for  the  decision  of  the  Court  is  whether  the 
plaintiff  is  entitled  to  rank  as  a  preferent  creditor  in  the  insol- 
vency, or  whether,  as  the  defendant  contends,  he  is  to  be  ranked 
as  a  concurrent  creditor  only. 

The  plaintiff  contends  that  on  the  facts  disclosed  there  was  a 
"valid  pledge  of  Farrelly's  interest  in  these  leases,  or  that  there 
was  a  valid  cession  of  that  interest,  or  that  the  power  of  attorney 
was  not  revoked  either  by  the  death  of  Farrelly  or  by  the 
insolvency  of  his  estate,  or  that  he  has  B,jti8  retentioiiia  over  the 
leases  until  repayment  of  Farrelly's  share  of  the  rents  and  assess- 
ment rates.     All  these  contentions  are  denied  by  the  defendant 

I  proceed  to  deal  with  the  first  point  raised,  viz*  that  there 
wart  a  valid  hypothecation  by  Farrelly  of  his  interest  in  these  leases. 

Pledge  is  defined  h^  Grotius  to  be  a  contract  wherehy  * 
person  places  property  in  the  Iiands  of  another  as  security  for 
his  debt.  Anything  which  can  be  bought  or  sold  is  the  subject 
of  pledge,  and  incorporeal  rights  equally  with  corporeal  things 
may  be  pledged  (Voet,  20,  3,  1).    To  constitute  a  pledge  which 


SMITH  V.  FARRELLY'S  TRUSTER  955 

shall  be  valid  against  the  creditors  of,  or  subsequent  purchasers 
from,  the  pledgor,  there  must  be  delivery  or  what  is  equivalent 
to  delivery  of  the  subject-matter  of  the  pledge  by  the  pledgor  to 
the  pledgee.  Thus  in  a  case  of  a  pledge  of  movables  the  goods 
must  be  placed  in  the  possession  of  the  pledgee,  either  by  handing 
them  over  to  him  or  by  putting  him  in  the  position  to  exercise 
the  sole  control  of  them,  as,  for  instance,  by  handing  to  him  the 
key  of  the  room  or  store  in  which  the  goods  are  locked  up.  In 
the  case  of  immovable  property  delivery  is  effected  or  evidenced 
solely  by  registration  of  the  mortgage  bond,  and  no  other  pro- 
ceeding is  deemed  to  be  equivalent  to  delivery.  Thus  the  deposit 
of  the  title  deeds  of  the  property,  coupled  with  an  agreement  that 
the  pledgee  is  to  hold  them  as  security,  is  insufficient ;  see  Harris 
V.  Bniasinne's  Trustee  (2  Menz.  105) ;  Chapman  v.  TrusUe  of 
Braham  and  Shilling  (2  H.C.G.  423);  KeUar's  Trastte  v. 
Edmeades  (3  S.C.  25)  ;  de  Bruyn  v.  Assignees  of  Danvers  (9 
C.T.R.  693). 

An  incorporeal  right  is  by  its  nature  not  susceptible  of 
physical  delivery,  but  the  pledgor  must  do  some  act  to  show 
that  he  divests  himself  of  that  right  and  vests  it  in  the  pledgee 
for  the  purpose  of  his  holding  it  as  security.  I  fail  to  see  how 
this  can  be  effected  save  by  a  cession  of  the  right,  and  in  my 
opinion  the  equivalent  of  what  would  in  the  cfise  of  goods  be 
delivery  is  in  the  case  of  incorporeal  rights  a  cession.  Mr. 
Smuts  indeed  argued  that  the  cession  of  an  incorporeal  right 
is  not  a  requisite  of  pledge,  founding  his  contention  on  the  case 
of  Buy  dees  v.  Hurley's  Executor  (11  S.C.  294).  In  that  case 
the  court  held  that  the  delivery  of  a  policy  of  insurance  without 
any  written  cession  indorsed  upon  it,  and  with  the  intention  that 
it  should  become  the  property  of  the  plaintiff,  was  sufficient  to 
pass  the  property  in  the  policy  to  her.  Though  -  the  word 
"  cession  "  is  not  used  in  the  judgment,  I  fail  to  see  what  the 
legal  effect  of  the  proceeding  was  save  a  cession,  though  not 
evidenced  by  writing,  of  the  rights  against  the  insurance  com- 
pany evidenced  by  the  policy.  Babrt,  J.,  said  in  his  judgment : 
"  It  is  clear  that  Hurley  meant  to  part  with  any  property  he 
cotild  part  with,  and  to  divest  himself  ...  of  everything  wliich 
he  could  divest  himself  of.  ...  In  my  opinion  there  was  a  clear 
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transfer  of  this  property."  See  also  Morkd  v.  Holm  (2  S.C.  67) 
axkd  Laiiig  v.  Zastron'a  Eocecutrix  (1  Menz.  229),  in  both  which 
coses  the  court  held  that  there  was  each  a  cession  or  transfer  of 
the  rights  under  policies  of  insurance,  which,  coupled  with  de- 
livery of  the  policies  themselves,  sufficed  to  pass  the  property  in 
the  rights  secured  or  evidenced  by  the  policies. 

In  my  opinion,  therefore,  for  a  valid  pledge  of  an  incorporeal 
right  the  law  requires  the  right  to  be  ceded  by  the  pledgor,  and 
to  be  vested  in  the  pledgee  to  hold  as  security  for  a  debt  As  a 
general  rule  no  particukr  form  of  words  need  be  used  to  effect  a 
cession,  and  it  may  be  effected  either  verbally  or  by  a  written 
instrument  (Wright  v.  The  Colonial  Government^  8  S.G.  280). 
Where,  as  in  the  present  case,  the  evidence  of  the  right  is  con- 
tained in  the  written  instrument  which  records  it,  then  the  right 
cannot  be  completely  ceded  unless  the  instrument  is  delivered  to 
the  cessionary  (Jacobaohn's  Trustee  v.  Standard  Bank,  9  G.T.R. 
188X  In  certain  daases  of  contract  the  law  may  require  the 
cession  to  be  evidenced  in  a  particular  way,  e.g.  the  law  mer- 
chant requires  both  delivery  and  indorsement  on  a  promissory 
note  or  bill  of  exchange  to  effect  a  complete  cession  of  the  righte 
of  the  payee  of  the  note  or  drawer  of  the  bill  (Mills  ct*  S(yns  v. 
Benjamin's  Trustees,  Buch.  1876,  p.  116). 

In  the  present  case  we  have  an  admitted  agreement  by 
Farrelly  that  the  plaintiff  should  hold  his  interest  in  the  leases 
as  security  for  his  debt,  coupled  with  the  giving  of  the  irre- 
vocable power  of  attorney  to  enable  the  plaintiff  to  carry  out  the 
agreement,  and  coupled  also  with  the  holding  of  the  leases  by  the 
plaintiff.  No  point  was  made  of  the  fact  that  the  leases  were  in 
the  possession  of  the  plaintiff  prior  to  the  date  of  this  agreement 
There  is  nothing  disclosed  on  the  case  to  show  how'it  came  aboat 
that  the  plaintiff  was  holding  the  leases ;  but  it  is  not  unfair  to 
assume  that  as  they  were  in  Farrelly's  name,  and  as  admittedly 
the  plaintiff  was  entitled  to  a  half  interest  in  them,  he  was  hold- 
ing them  to  safeguard  his  own  interests.  When  Farrelly  and  the 
plaintiff  agreed  that  the  latter  should  hold  Farrelly's  half  interest 
as  security  for  his  debt,  it  appears  to  me  that  under  the  doctrine 
of  constitutum  possessorium  it  amount^  to  a  delivery  of  the 
leases  so  far  as  Farrelly's  interest  in  them  was  concerned. 
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It  was  urged  upon  us  for  the  defendant  that  this  was  ah 
inchoate  transaction ;  that  there  had  heen  no  cession,  but  only  an 
understanding  that  the  rights  would  be  ceded,  and  reliance  was 
placed  upon  the  case  of  Fick  v.  Bierman  (2  S.C.  26).  In  that 
case,  however,  all  the  court  decided  was  that  the  facts  proved 
showed  only  a  "  loose  understanding  "  not  amounting  to  a  cession, 
and  the  decision  is  not  of  much  assistance  in  deciding  the  present 
case,  where  the  facts  are  very  different.  What  the  Court  has  to 
be  satisfied  of  is  that  the  intention  to  make  a  cession  clearly 
existed ;  then,  if  no  further  act  required  to  be  done  the  cession  is 
complete.  It  is  dear,  of  course,  that  the  cession  by  Farrelly 
might  have  been  in  writing  and  indorsed  on  the  leases  them- 
selves; but  this  would  only  have  afforded  different  and  no  doubt 
better  evidence  of  the  intention  to  make  a  cession.  But  there  is 
nothing  in  the  law  which  requires  such  a  cession  to  be  evidenced 
by  writing,  and  on  the  facts  stated  Farrelly's  intention  to  cede 
his  interest  to  the  plaintiff  as  security  for  his  debt  seems  to  me 
to  be  clear. 

Unless,  therefore,  by  reason  of  the  fact  that  these  leases  being 
leases  for  ninety-nine  years  created  rights  which  could  not  be  ceded 
in  the  same  way  as  ordinary  rights  of  action,  I  am  of  opinion  that 
there  was  such  a  valid  pledge  by  Farrelly  of  his  interest  as  would 
enable  the  plaintiff  to  hold  them  as  security  for  the  debt  for 
which  they  were  pledged,  or  to  be  ranked  as  a  preferent  creditor 
by  the  defendant'  as  a  trustee  of  the  insolvent  estate. 

It  is  admitted  that  the  leases  are  not  registered  against  the 
title  of  the  lessors,  and  that  they  might  be  so  registered  Mr. 
Smuts  contended  that  being  unregistered  they  created  only 
personal  rights,  and  that  the  hypothecation  of  these  rights  could 
be  validly  effected  without  registration,  which  he  admitted  would 
not  be  the  case  it  they  were  real  rights.  Though  Mr.  Gregorowski 
did  not  argue  that  registration  was  required,  I  do  qot  understand 
that  he  conceded  the  point,  as  he  relied  upon  the  case  referred  to  by 
my  brother  CuRLEWis  of  CMins  v.  Hugo,  The  point  is  import- 
ant, and  by  no  means  free  from  difficulty.  A  lease  in  longum 
tempus  is,  as  has  not  infrequently  been  pointed  out,  in  the 
nature  of  an  alienation,  partaking  of  the  nature  of  immovable 
property ;  and  if  this  be  so,  and  if  it  cr^i^^^^  rights  of  the  nature 
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o£  real  rights,  the  qaestion  ariseB  whether  a  pledge  of  these 
rights  can  be  validly  effected  in  the  same  way  as  of  ordinary 
rights  of  action.  The  effect  of  leases  in  longum temptis,BJid not 
registered  against  the  title,  was  recently  very  fully  considered  by 
this  Court  in  the  case  of  0(inavan  and  Rivas  v.  New 
Tranevacd  Goldfidda,  Ltd.,  {[1904i]  T.S.  136).  The  Roman-Dateh 
authorities  on  the  point  were  fully  gone  into,  and  it  is  unnecessary 
to  recapitulate  them  here.  The  Court  decided  that  such  leases 
are  valid  and  binding  inter  partes,  though  of  no  avail  against  the 
particular  successors  or  creditors  of  the  lessor.  If  a  lease  in 
-  longum  teinpus  and  unregistered  is  good,  is  there  any  reason  in 
principle  why  either  an  absolute  cession  of  his  interest  by  the 
lessee,  or  a  hypothecation  by  him  of  that  interest,  should  not  abo 
be  good  without  registration  ? 

It  seems  to  me  impossible  to  contend  that  the  interest  created 
by  an  unregistered  lease  in  longum  tempus  is  ^jita  in  re  in  the 
full  sense  of  the  expression.  A  real  right  or  jus  in  tt  is  a  right 
in  the  property  itself  which  is  good  against  all  the  world ;  whibt 
it  is  clear  that  the  right  created  by  such  an  unregistered  lease  is 
not,  inasmuch  as  it  is  ineffectual  against  a  purcliaser  without 
notice  from  the  lessor,  or  against  his  creditors.  If  then  the 
interest  created  by  such  a  lease  is  wanting  in  one  of  ihe  main 
elements  of  &jtts  in  re,  it  seems  to  me  to  follow  that  it  is  only  a 
jus  in  personam.  It  is  either  a  real  right  or  it  is  not ;  if  it  is 
not,  it  seems  to  me  to  follow  logically  that  it  can  be  ooij  a 
personal  right.  I  find  it  difficult  to  conceive  how  a  right  which 
is  lacking  in  the  elements  of  a  real  right  can  yet  be  4ield  to  be 
a  real  right.  Voet  (19, 2, 1)  is  of  opinion  that  there  is  no  distinc- 
tion between  the  rights  created  by  a  short  lease  and  a  lease  in 
longum  tempus,  and  that  these  rights  are  not  of  the  nature  of 
real  rights.  Jn  Muiphy  v.  Labuscfyagne  ([1903]  T.S.  393)  the 
Chief  Justice  says :  "  Now  I  have  always  understood  the  general 
rule  to  be  that  to  constitute  a  real  right  binding  upon  and 
especially  against  third  persons,  there  must  be  due  registratioii. 
and  that  such  a  right  only  dcUesfrom  registration." 

The  nature  .of  a  lessee's  interest  was  discussed  by  Connor, 
CJ.,  in^the  case  of  Easterbrook*s  Tiruetee  v.  MacnieL  (4  N.LR. 
119>    That,  like  the  present,  was  the  case  o£  pledge..of  :a  lease- 
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hold  interest  In  his  judgment  he  says:  "In  truth  a  lease- 
holder's interest  is  more  in  the  nature  of  a  right  of  action  than 
of  dominiuTn.  It  comes  under  the  same  head  of  the  law  as  con- 
tnets  for  hire  of  services  {Dig.  19,  2;  Cod.  4,  66),  and  as  a 
general  rule  the  diyminium  remains  in  the  lessor  (Dig.  19,  2,  39), 
and  quoad  the  land  the  tenant's  possession  is  regarded  as  that  of 
the  landlord  or  other  dominua  (Potlu  Pand.  19,  2, 10  (3);  Dig. 
41,  2,  3  (5),  40  (1)).  A  pledge  of  an  interest  in  a  lease  corresponds 
more  with  a  pledge  of  a  debt  due  to  the  pledgor  {Cod.  8, 17,  4) 
than  to  a  mortgage  of  immovable  property  (Wis.  od  Pand.  10,  2. 
11 ;  Dig.  19,  2,  60  (1);  Nordt  Op.  vol.  2,  p.  831 ;  Z.  Hub.  Obs.  1, 
9).  I  apprehend,  therefore,  that  I  should  be  introducing  a  new 
law  if  I  were  to  apply  the  decision  of  the  court  as  to  pledging 
title  deeds  of  freehold  to  those  of  leaseholda"  It  does  not  appear 
whether  the  lease  in  question  in  that  case  was  a  short  or  a  long 
lease,  but  the  remarks  of  Connor,  C.J.,  are  perfectly  general,  and 
doubtless  were  intended  to  apply  to  all  unregistered  leases,  as  he 
pointed  out  in  an  early  passage  in  the  judgment  that  the  papers 
before  him  did  not  disclose  the  nature  of  the  lease.  Had  he  con- 
sidered that  there  was  any  difference  between  the  cases  of  a  short 
and  a  long  lease,  it  is  impossible  to  suppose  that  he  would  not 
have  guarded  himself  in  his  statement  of  the  law,  and  would  not 
have  considered  it  essential  to  inquire  as  to  the  nature  of  the 
lease.  The  same  view  was  expressed  by  the  same  learned  judge 
in  the  subsequent  case  of  In  re  WiUon  dk  Divmo  (5  N  L.R.  57). 

I  should  not  have  felt  much  doubt  about  the  point  I  have 
been  discussing  save  for  the  judgment  of  Kotze,  C.J.,  in  the  case 
of  CoUin9,  N.O.,  v.  Hugo  (Hertzog,  p.  203).  This  case  was  not 
mentioned  by  the  learned  counsel  for  the  defendant  during  liis 
argument,  but  was  referred  to  by  my  brother  CuRLEWia  In  this 
case  the  leases  of  certain  stands  situate  in  Marshall's  Township 
were  the  subject  of.  a  pledge.  The  leases  were  for  ninety-nine 
years,  and  they  were  registered  both  in  the  books  of  J;he  town- 
ship company  and  in  the  books  of  the 'mining  commissioner. 
The  pledge  was  constituted  by  a  deposit  of  the  leases,  together 
with  a  letter  addressed  to  the  pledgee  authorising  him  to  hold 
them  as  security  for  a  debt.  The  court  held  that  to  be  valid  the 
pledge  required  to  be  registered  in  the  books  of  th^  mining  com- 
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missioner,  and  as  this  had  not  been  dode  the  pledgee  acquired  no 
preference  for  his  debt  After  laying  down  the  law  with  r^ard 
to  the  nature  of  the  interest  created  by  an  unregistered  lease  to 
the  same  effect  as  this  Court  in  the  case  of  Canavan  and  Rivets 
V.  New  Tmnayaal  Ooldfielda  (ubi  supra)  Chief  Justice  KoxzE 
proceeds :  "  It  seems  to  me  that  if  a  cession  or  transfer  coram 
lege  loci  is  necessary  where  a  grant  or  alienation  takes  place 
of  a  right  to  stands  for  ninety-nine  years  as  against  the  credi- 
tors of  the  seller  or  grantor,  then  the  mortgage  of  any  such 
right  must  be  passed  in  the  same  manner  before  it  can  be  effectual 
'as  against  the  creditors  of  the  mortgagor  or  pledgor.  .  .  .  The 
local  practice  is  to  have  stands  properly  registered  in  the  books 
of  the  mining  commissioner,  and  the  stands  in  question  are  so 
registered.  The  nature  of  the  right  in  and  to  stands,  and  also 
the  desirability,  as  Groenewegen  remarks,  of  preventing  fraud, 
require  that  the  granting  of  a  mortgage  over  any  such  stands 
shall  be  properly  notified  both  on  the  title  or  deed  of  transfer  in 
favour  of  the  holder  or  owner  of  the  stands,  or  by  means  of  some 
other  document,  and  especially  in  the  register  kept  in  the  office 
of  the  mining  commissioner." 

It  does  not  appear  to  have  been  argued  at  the  Bar,  nor  is  it 
the  ground  on  which  the  judgment  was  based,  that  the  4ea8e  of  a 
stand  under  the  Qold  Law  then  in  force  required  registration  to 
be  valid  inter  partes ;  if  this  were  so,  then  there  would  be  great 
force  in  the  contention  that  the  hypothecation  of  the  lease  would 
require  registration  also.  It  could  then  be  said  that  the  law 
intended  that  a  real  right  should  be  created  by  registration  in 
the  mining  commissioner's  office,  and  that  a  complete  cession  of 
that  right  could  only  be  effected  by  registration  also  in  the  same 
way  as  other  immovable  property.  The  judgment,  however,  pro- 
ceeds on  the  ground  merely  that  registration  at  the  mining 
commissioner's  office  was  effected  only  in  conformity  with  local 
practice: 

I  must  confess  that  I  have  great  difficulty  in  reconciling  the 
statement  that  as  a  cession  or  transfer  cora'fn  lege  loci  is  neces- 
sary to  render  veAid  the.  lease  of  a  stand  for  ninety-nine  years,  aa 
against,  the  creditors  of  the  grantor,  so  the  mortgage  of  the ' 
less^'a  right  requires  registration  as  againstr  the  creditbrSy  with 
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the  view  of  the  law  whieh  I  have  ventured  to  enunciate.  If  the 
meaning  of  the  sentence  be  that  the  pledge  of  the  interert  of  a 
leasee,  which  is  a  real  right,  owing  to  such  registration  having 
been  effected  as  either  by  law  or  by  custom  has  converted  what 
would  otherwise  be  only  a  personal  into  a  real  right,  also  requires 
registration  to  render  it  valid,  I  should  be  inclined  to  agree ;  but 
if  the  meaning  is  that  the  pledge  of  an  interest  which,  owing  to 
the  lack  of  such  registration  as  is  required  to  constitute  a  real 
right,  amounts  only  to  a  personal  right,  requires  registration  to 
render  it  valid  as  against  the  creditors  of  the  pledgor,  then  I  am 
unable  to  reconcile  the  statement  either  with  principle  or  autho- 
rity. However  convenient  and  desirable  it  may  be  that  the 
cession  of  a  leasehold  interest  not  amounting  to  a  real  right 
should,  be  evidenced  either  by  writing  upon  the  document  itself 
or  by  some  document,  the  law  seems  to  me  to  be  clear  that  a 
cession  of  such  an  interest  may  be  effected  in  any  way,  and  that 
no  writing  is  requisite.  The  decision  in  Collins,  N.O.,  v.  Hugo 
may,  however,  I  think,  be  distinguished  from  the  present  case  on 
the  ground  that  there  was  evidence  there  of  local  custom  by 
which  registration  created  a  real  right,  and  consequently  a  ces- 
sion of  that  right  to  be  complete  required  registration  alsa 

It  seems  to  me,  therefore,  both  upon  principle  and  on 
authority  tliat  as  the. law  allows  a  valid  interest  to  be  created 
inter  partes  by  an  unregistered  lease,  so  a  pledge  of  his  interest 
can  be  validly  effected  by  the  lessee  without  registration.  By 
"  validly  effected  "  I  mean  validly  save  as  against  the  particular 
successors  of  the  lessor  or  his  creditors,  and  it  must  be  borne  in 
mind  that  the  validity  of  the  pledge  in  the  present  case  is  not 
sought  to  be  impugned  by  any  particular  successor  or  creditor  of 
the  lessor.  The  person  taking  a  pledge  of  an  unregistered  lease 
dote  so,  of  course,  with  the  knowledge  that  it  is  liable  to  be 
defeated  by  any  one  falling  withinveither  of  these  two  classes 
of  persons. 

One  of  the  objects  of  registration  is  to  give  notice  to  the  world 
of  the  creation  of  the  interest,  and  thus  to  enable  creditors  to 
ascertittinJi^  facts  and  .protect  their  own  interests.  The  leases  in 
this  case,  are  fegistered  in  the  books  of  the  company  by  which 
they  were  granted.    Th^K^bpoks  are  kept,  -I  presume,  for  the 
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private  information  of  the  company ;  they  are  not  required  to  be 
kept  by  any  law,  nor  is  there  anything  to  show  that  they  are 
open  to  the  inspection  of  the  pablic,  or  that  information  as  to 
their  contents  would  be  afforded  to  any  person  inqniring.  Even 
if  they  are,  sach  registration  not  being  required  by  law,  and  not 
having  any  legal  effect,  the  person  inspecting  the  register  would 
not  be  justified  in  assuming  from  an  entry  in  the  register  alone 
that  a  lessee  had  not  parted  with  his  interest  in  a  way  the  law 
permits  him  to  do,  viz.,  by  a  cession  without  any  change  in  the 
company's  register  being  effected. 

For  these  reasons  I  am  of  opinion  that  the  plaintiff's  debt  in 
respect  of  which  Farrelly's  interest  in  the  leases  was  pledged  is 
preferent,  and  I  proceed  to  consider  whether  his  claim  in  respect 
of  Farrelly's  half  share  of  the  rent  and  of  the  assessment  rates  is 
to  be  regarded  as  preferent  also.  The  law  appears  to  be  settled 
that  a  creditor  has  a  right  of  retention  over  a  thing  pledged  in 
respect  of  another  liquid  debt  accrued  due  whilst  the  pledge 
remains  in  force  (van  Leeuwen,  Cena.  For,  4,  37,  2),  bat  that 
this  right  exists  only  against  the  debtor,  and  cannot  be  main- 
tained against  his  creditors  (Yoet,  20,  6,  16;  van  der  Keesael, 
Thes.  435  and  450),  and  the  Supreme  Court  of  the  Gape  so 
decided  in  the  case  of  Brink's  Tntstees  v.  South  African  Bank{i 
Menz.  399).  It  appears  to  be  dear  also  that  a  pledgee  is  en- 
titled to  be  reimbursed  by  the  pledgor  the  necessary  expenaee 
incurred  by  him  in  the  preservatifm  of  the  property  pledged,  and 
has  a  right  of  retention  in  respect  of  the  amount  of  these  ex- 
penses. (See  Dig.  13,  7,  8  :  Si  neceasarias  impensaa  fecerim  in 
aervum  aut  in  fivndum  quern  pignoria  cauaa  acceperim,  non 
tuntum  retentionem,  aed  etiam  continriam  pignoratitiam 
actionem  habebo,  and  Voet,  13,  7,  10).. 

Expenses  incurred  for  the  preservation  of  the  property 
pledged  seem  to  me  to  stand  on  another  footing  to  other  debts 
unconnected  with  that  property.  It  must  be  borne  in  mind  that 
if  the  pledgee  expends  the  money  primarily  to  keep  his  own 
security  alive,  his  action  has  also  the  effect  of  preserving  the 
property  for  the  pledgor  jor  his  creditors,  and  I  am  therefore  of 
opinion  that  the  right  of  retention  in  this  -case  is  good  not  only 
against  the  pledgor,  but  against  his  creditors  as  well.    Under  the 
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iemifl  of  these  leases  they  would  be  liable  to  forfeiture  for  non- 
payment of  the  rents  reserved,  and  therefore  it  is  clear  that  the 
payment  of  these  rents  was  an  absolute  necessity  to  preserve  the 
rights  created  under  them.  It  is  perhaps  not  so  dear  that  the 
amount  in  respect  of  assessment  rates  was  absolutely  necessary 
for  the  preservation  of  the  property  pledged,  but  it  is  conceivable 
that  it  was  so,  and  in  any  event  the  amount  claimed  under  this 
head,  some  £3,  is  so  insignificant  that  it  is  not  necessary  to  go 
into  the  question.  In  my  judgment,  therefore,  the  plaintiff  is 
entitled  to  be  ranked  as  a  preferent  creditor  in  respect  of  the 
whole  amount  claimed  by  him.  He  is  also  entitled  to  the  costs 
of  this  action. 

In  the  view  I  take  of  this  case  it  is  unnecessary  to  give  any 
decision  upon  the  question  as  to  whether  the  power  of  attorney 
was  revoked  either  by  the  death  of  Farrelly  or  the  subsequent 
insolvency  of  his  estate. 

Bristowe,  J.,  concurred. 

CuRLEWis,  J. :  I  concur  in  the  judgment  delivered  by  my 
brother  Smith.  The  chief  question  for  the  Court  to  decide  is 
whether  Farrelly  had  made  a  valid  pledge  to  plaintiff  of  his 
interest  in  the  leasehold  lots  which  he  and  plaintiff  had  jointly 
purchased  from  the  Turffontein  Estates,  Ltd.  I  should  not  have 
hesitated  to  hold  the  affirmative  were  it  not  foi*  the  decision  of 
the  late  High  Court  in  CoUiiis,  N.O.,  v.  Htcyo  and  the  Standard 
Bank  (10  C.LJ.  344). 

The  leases  in  question  are  over  lots  of  ground  in  wliat  is 
known  as  a  private  township,  and  until  Proclamation  No.  35  of 
1902  there  was  no  special  system  of  public  registration  of  Iqts  in 
a  private  township  outside  of  Johannesburg. 

The  Turffontein  Estates,  Ltd.,  as  lessor  kept  a  register  of 
leases  at  its  office,  but  this  was  in  no,  sense  a  public  registration, 
and  the  only  manner  in  which  a  lessee  could  possibly  have 
obtained  a  i-egistration  carain  lege  loci  would  have  been  by 
registnktion  in  the  Deeds  Office,  and  against  the  company's  title 
deed  of  the  farm  Turffontein.  In  the  case  referred  to  by  me  the 
stands,  though  in  a  priyate  township,  were. by  local  practice 
registered  in 'the  i-egister  tif^he  mining  commissioner — a  means  ot 
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pablic  registration  in  the  Witwaterarand  QoldfieidB  which  might 
be  regarded  within  that  area  as  equivalent  to  the  registratioo  of 
property  in  the  Deeds  Registry  of  the  oountry ;  and  the  decision 
in  that  case  would  present  no  difficulty  If  it  is  to  be  r^;arded  as 
based  on  the  fact  that,  the  tiUe  to  the  stands  being  r^;istered  in 
the  public  register  of  the  mining  commissioner,  it  became  poesible 
to  register  a  mortgage  of  the  stand  with  the  mining  commissioner, 
and  therefore  the  nature  of  the  right  to  the  stand  and  the 
desirability  of  preventing  fraud  requited  that  a  mortgage  of  the 
right  should  be  notified  against  tiie  title  deed  and  in  the  mining 
commissioner's  register. 

But  the  learned  Chief  Justice  in  his  decision  also  expresses 
the  following  view,  viz.,  "  If  a  cession  or  transfer  coram  lege  loci 
is  necessary  in  the  case  of  a  grant  or  alienation  of  a  right  to 
stands  for  ninety-nine  years  as  against  the  creditors  of  the  grantor 
or  vendor,  then  the  mortgage  of  such  right  in  order  to  be  valid  as 
against  the  creditors  of  the  mortgagor  must  take  place  in  the 
same  manner." 

Now  if  the  leases  which  form  the. subject  of  the  present 
action  had  been  registered  against  the  title  of  the  company  in 
the  Deeds  Office,  it  was  admitted  in  argument  that  according  to 
our  law  no  proper  pledge  thereof  could  have  been  effected  except 
by  proper  registration  in  the  Deeds  Office.  But  what  if  there 
has  been  no  registration  coram  lege  lad  of  the  grant  of  a  right 
to  a  stand  for  ninety-nine  years  ?  How  can  a  mortgage  of  such 
a  right  be  registered?*  There  is  nothing  against  which  to 
register  such  a  mortgage.  The  ix)6ition  of  the  person  who  has 
an  unregistered  lease  for  ninciy-nine  years  seems  to  me  somewhat 
analogous  to  the  position  of  the  purchaser  of  immovable  pro- 
perty who  has  paid  the  purchase-price,  but  has  not  obtained 
transfer  of  the  property.  They  both  have  a  right  of  action. 
The  purchaser  could  sell  his  property  or  cede  his  right  of  action 
to  obtain  transfer,  and  \nti  subsequent  insolvency  before  transfer 
would  not  prevent  the  second  purchaser  from  ol^iaining  transfer 
in  his  name.(ixen  A(frdt  v.  Hartley's  TruMee,  2  Henz.  135).  He 
could  also,  I  take  it,  cede  his  right  of  action  to  a  creditor  by  way 
of  pledge  or  security  without  a  formal  mortgage  of  such  right, 
and  such  a  pledge  ^ould  be  valid  against  his  croditocs  on  a 
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sapervening  bankruptcy.  And  so  too  in  my  opinion  can 
the  lessee  under  an  unregistered  lease  for  ninety-nine  years 
cede  his  right  of  action  under  that  lease  by  way  of  pledge  for 
a  debt- 
Plaintiff's  Attorney:  /.  H.  L.  Findlay;  Defendant's  Attor- 
neys :  Roiix  (k  Jacobsz. 
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Land, — Confirmed  diagram, — Unimpeachable  document, — Law  No,  6  of 

1870,  «9c.  8. 
Evidence, — Deceased  land  surveyor, — Statement  in  the  diecharge  of  hie 

profeesianal  dtUy, 

A  diagram  which  has,  after  compliance  with  all  the  f OFmalities  required 
hy  the  law,  heen  confirmed  and  signed  bj  the  State  President  in 
temiB  of  sec.  8  of  Law  Na  5  of  1870  is  an  unimpeachable  docu- 
ment»  and  will  not  be  set  aside  on  the  ground  that  the  survey<Mr 
made  a  mistake  in  framing  the  diagram,  or  that  it  does  not  corres- 
pond with  the  beacons  on  the  ground. 

A  land  surveyor  was  called  upon  by  the  Surveyor-Qeneral  to  explain  an 
overlapping  in  the  diagrams  of  two  farms  which  he  had  surveyed 
several  years  before.  He  thereupon  produced  his  original  field 
calculations,  and  admitted  that  he  had  made  a  mistake  in  the 
survey  of  the  one  farm.  The  surveyor  being  now  deceased,  Heldy 
that  his  statement  made  to  the  Surveyor-General  was  admissible  in 
evidence  as  being  a  declaration  made  by  a  deceased  person  in  the 
discharge  of  his  professional  duty. 

Action  for  an  order  compelling  the  defendants  to  have  the 
diagram  of  their  farm  Vanggatfoutein  cancelled  or  altered  to 
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show  the  true  boundaries  of  the  farm  as  comprised  within  tli« 
letters  ABCDEKonthe  following  plan :— 


I 


y*t»f^fmtmn. 


BrakfonNin. 


Extent  of  utm  A  B  O  D  B  F-SM7 

EztentoftreaOMLBKOPQI. 

Extent  of  trea  H  J  K  L  U  OaSSO  morgea. 

The  facts  appear  from  the  judgment. 

In  the  course  of  the  evidence  Williamaon,  for  the  plaintifT, 
proposed  to  ask  one  of  his  witnesses,  W.  H.  Qilfillan,  who  was 
sent  by  the  plaintiff  in  1888  to  survey  the  farm  Yogelfontein, 
questions  as  to  an  admission  of  a  mistake  made  by  surveyor 
Brooks,  who  surveyed  Vanggatfontein  in  1871,  and  who  was  now 
deceased. 

Sinuts,  for  the  defendants,  objected. 

Williamson  submitted  that  it  was  a  declaration  made  by  a 
deceased  person  against  his  interest  (see  .sees.  8  and  9  of  Law  No.  2 
of  1884),  and  that  it  was  therefore  admissible.  Further,  that  it 
was  a  declaration  by  an  officer,  viz.,  a  surveyor  appointed  under 
the  law,  in  the  course  of  his  duty.    Finally,  that  in  actions  for 
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declatations  of  boandaries,  evidence  of  statements  made  by  a 
deceased  person  were  allowable  in  evidence  (Voet,  10, 1,  9). 

The  Court  upheld  the  objection.  The  conversation  and 
admission  therein  made  by  Brooks  years  after  the  survey  was  in 
no  way  in  the  discharge  of  his  duty.  On  the  question  of  its 
being  against  Brooks'  interest,  the  Court  held  that  the  Law  of 
1884  could  not  be  deemed  to  apply  to  what  took  place  in  1871. 
Even  if  apart  from  this  Law  a  surveyor  could  be  held  liable  for 
damages  for  a  mistake  made  by  him,  there  was  no  suggestion 
that  in  the  statement  made  by  Brooks  he  had  admitted  such 
liability  or  had  admitted  tliat  there  was  any  negligence  on  his 
part. 

A  subsequent  witness  for  the  plaintiff,  J.  Rissik,  deposed  that 
he  was  Surveyor-General  in  1895.  He  drew  Brooks*  attention 
to  the  overlapping  on  the  confirmed  diagrams  of  Vanggatfontein 
and  Brakfontein,  and  in  his  official  capacity  called  upon  Brooks 
to  give  an  explanation.  The  latter  produced  his  field  calculations, 
and  explained  how  the  mistake  had  arisen. 

Smuts  objected  to  evidence  being  given  as  to  the  explanation 
tendered  by  Brooks. 

After  argument  the  Court  disallowed  the  objection  and  ruled 
the  evidence  to  be  admissible.  The  statement  made  by  Brooks 
to  the  witness  was  made  in  the  discharge  of  his  professional  duty, 
and  concerning  a  matter  within  his  own  knowledge.  It  there- 
fore fell  within  the  rule  as  laid  down  by  Stephen,  Digest  of  Law 
of  Evidence,  art.  27,  and  as  such  was  admissible  in  evidence. 

Williamson  (with  him  TindaU),  for  the  plaintiff :  The  beacons 
show  the  land  which  is  granted  by  the  grondbrief  This  extent 
cannot  be  varied  by  the  diagram.  The  legislature  never  in- 
tended by  sec.  8  of  Law  No.  5  of  1870  {Locale  WeUen,  p.  372)  that 
the  diagram  should  be  held  to  prevail  over  the  recognised  beacons. 
The  beacons  are  the  important  part — ^not  the  diagram;  see 
Beacon  Law  of  1866,  sec.  9  {Locale  Wetten,  p.  244);  Law  No.  2  of 
1884,  sec.  8  {Locale  Wetten,  p.  1283);  Government  Notice  of  the 
1st  April,  1885  {Locale  Wetten,  p.  1319);  Volksraadbesluit  of  the 
9th  August,  1886,  arts.  1355-56  ;  Law  No.  9  of  1891,  sec  6 ;  Law 
No.  15  of  1898,  sec  111*    The  late  High  Court  in  varinno  /.«««>« 
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set  aside  approved  diagrams;  see  (yNeiU  v.  CoUmial  0.  M.  Co. 
(2  S.A.R  56);  VmUr  v.  Meyer  and  de  Beer  (2  S.A.R.  70); 
Bezuidenhout  v.  Bester  (3  aA.R  286);  CaOusaH  v.  Main  Beef 
0.  M.  Co.  (3  S.A.R  99). 


Smuts  (with  him  de  Tfef ),  for  the  defendants :  In  the 
cited  the  formalities  required  by  the  Law  had  not  been  ccmplied 
with,  and  consequently  there  was  never  an  unimpeachable  docu- 
ment. In  no  case  was  a  duly  obtained  diagram  set  asida  The 
policy  of  the  land  legislation  has  consistently  been  to  render 
titles  secure  :  cf.  Gold  Law  of  1898,  seca  50  and  110.  The  pro- 
visions of  Law  Na  5  of  1870,  sec  8,  are  repeated  in  Law 
No.  9  of  1891,  annexure  2,  sec  9.  Sec  6  of  Law  No.  9  of  1891 
does  not  give  the  Surveyor-General  the  right  to  amend  an  ap- 
proved diagram  except  with  the  consent  of  the  owner  and  ad- 
joining owners ;  see  sec  7  of  the  same  Law  and  sec  2  of  Law 
No  7  of  1897.  Not  even  a  case  of  fraud  would  entitle  the  plain- 
tiff to  go  behind  the  defendants'  confirmed  diagram.  The  case  is 
analogous  to  a  foreign  judgment.  By  going  into  the  facts  the 
Court  would  render  our  law  the  same  as  that  of  the  Cape  Colony, 
which  would  be  contrary  to  the  obvious  policy  of  the  legislature 

Even  if  the  Court  should  grant  the  plaintiff  relief,  it  would 
be  in  the  nature  of  restitutio  in  integrum,  and  the  plaintiff's 
claim  would  be  prescribed ;  see  van  Leeuwen  (Eotz^'s  Translation, 
vol.  2,  p.  343).  The  plaintiff  obtained  notice  of  the  mistake  as 
far  back  as  1888. 

WiUvimson,  in  reply :  In  this  case,  too,  the  reciuircments  of 
the  Law  have  not  been  carried  out.  The  diagram  must  accord 
with  the  beacons  pointed  out;  see  the  form  annexed  to  the 
Instructions  for  Land  Surveyors  {Locale  Wetten,  p.  420). 

Cur.  adv.  vuU, 

Poetea  (November  14) : — 

Solomon,  J.:  Tlie  plaintiff  in  this  case  is  the  registered  owner 
of  the  farm  Vogelfontein  in  the  Pretoria  district,  and  the  defend- 
ants are  registered  owners  of  the  adjoining  farm  Vanggatfontein. 
The  grant  of  Vogelfontein  was  made  in  June,  1869,  to  one  von 
Mussa^  and  the  farm  is  therein  described  "  as  measuring  approxi- 
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mately  1800  morgen,  and  defined  and  bounded  as  ahown  in  the 
annexed  copy  of  the  inspection  report  dated  1st  October,  1867.** 

The  deed  of  grant  of  Vanggatf  ontein  is  not  filed  in  Jbhe  Deeds 
Office,  but  a  copy  of  the  first  deed  of  transfer  has  been  put  in ;  it 
is  dated  the  21st  March,  .1868,  and  attached  thereto  is  a  copy  of 
the  inspection  report  describing  the  boundaries  of  the  farm.  In 
1871  a  8ur\'ey  of  the  farm  Vanggatfontein  was  made  by  a  sur- 
veyor named  Brooks,  and  thereafter  in  accordance  with  Uie 
provisions  of  sec  8  of  Law  No.  5  of  1870  a  diagram  framed  by 
him  was  duly  confirmed  and  signed  by  the  State  President  on 
the  31st  July,  1871. 

Many  years  thereafter,  in  1895,  a  survey  was  made  of  the 
farm  Vogelfontein  by  a  surveyor  named  Lanham,  and  a  diagram 
of  the  farm  has  been  framed  by  him ;  but  the  Surveyor-General 
refuses  to  confirm  the  said  diagram,  inasmuch  at  it  includes 
within  its  boundaries  portion  of  the  land  comprised  within  the 
diagram  of  Vanggatfontein  framed  by  Brooks  in  1871.  The 
plaintiff  alleges  that  the  diagram  framed  by  Brooks  is  incorrect, 
and  that  it  does  not  correspond  with  the  actual  beacons  of  the 
farm.  A  plan  of  the  farms  in  question  is  annexed  to  the  declara- 
tion ;  and  the  plaintiffs  case  is  that  the  diagram  in  question  is 
incorrect,  inasmuch  as  it  shows  a  comer  beacon  at  the  point  F 
where  there  was  no  beacon  at  the  time  of  the  survey,  and  where 
there  never  has  been  a  beacon;  and  that  the  actual  comer  beacon 
is  at  the  point  E,  and  should  be  so  shown  in  the  diagram.  It  is 
alleged  tbat  the  result  of  the  mistake  is  to  include  in  thei  diagram 
of  Vanggatfontein  the  triangle  EEF,  which  belongs  partly  to 
the  farm  Vogelfontein  and  partly  to  the  adjoining  farm  Brak-, 
fontein. 

The  plaintiff's  claim  is  to  have  this  alleged  mistake  in  the 
diagram  rectified  so  as  to  show  the  true  boundaries  of  the  farm 
Vanggatfontein.  The  object  of  obtaining  a  corrected  diagram  is 
to  enable  the  plaintiff  to  have  his  diagram  confirmed  by  the 
Surv^or-Oeneral,  which  it  is  obvious  cannot  be  done  at  present, 
inasmuch  as  the  two  diagrams  overlap  one  another. 

The  defendants  in  their  plea  deny  that  any  mistake  has  been 
made  in  the  diagram,  and  they  further  rely  upon  the  fact  that 
the  diagram  was  duly  confirmed  and  signed  by  the  State  Pre- 
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sident,  and  that  it  thereby  became  in  law  an  unimpeachable 
document. 

Now  the  evidence  in  the  case  called  on  behalf  of  the  plaintiff 
satisfies  me  that  a  mistake  was  made  by  the  surveyor  Brooks  in 
1871.  There  is  no  direct  evidence  regarding  the  pomtion  of  the 
comer  beacon  in  dispute  in  1871 ;  but  the  witnesses  Venter  and 
Zwartland  are  very  clear  that  in  1885  Erasmus,  the  then  owner 
of  Vanggatf ontein,  regarded  K  as  the  comer  beacon  of  his  farm. 
In  that  year  a  survey  of  the  adjoining  farm  Moabsvelden  was 
being  made  by  the  same  surveyor  Brooks,  and  for  the  purposes 
of  that  survey  it  became  necessary  to  ascertain  the  position  of 
the  comer  beacon  of  Vanggatf  ontein  in  order  to  fix  the  boundary 
A  E.  Erasmus  on  that  occasion  pointed  out  K  to  Brooks  as  the 
comer  beacon  of  his  farm.  At  that  time  the  beacon  consisted  of 
a  stone  fixed  in  the  ground,  but  he  gave  instructions  to  his  ser- 
vants, one  of  whom  was  the  witness  ZwarUand,  to  heap  up  a 
pile  of  stones  at  that*  point  so  as  to  make  the  beacon  more 
conspicfuous ;  and  as  he  Vras  not  living  on  the  farm  at  the  time, 
he  requested  Vent^  to  see  that  the  work  was  done.  Zwart- 
land carried  out  the  instructions  of  his  master,  and  erected  a  pile 
of  stones  at  the  point  E. 

Thereafter  it  appears  that  Brooks  made  a  survey  of  ai^otber 
adjoining  farm,  Brakf ontein,  and  in  that  survey  it  is  dear  that  he 
treated  K  as  the  comer  beacon  of  Brakfontein  and  YaS^gg^ 
fontein.  The  witness  Struben,  who  was  Brooks'  assistant,  states 
that  at  this  Survey  the  beacon  E,  which  was  a  oon8pi<^<>^ 
beacon  at  that  time,  was  pointed  out  by  the  owner  of  Brak- 
fontein, by  one  of  the  original  inspectors  of  the  farm,  aS^  ^7 
surveyor  Brooks  himself.  The  witness  Venter  was  also  tb«r®  •* 
that  time,  and  Erasmus  the  owner  of  Vanggatfontein,  he  B^y^ 
saw  him  working  at  the  beacon  E. 

In  addition  to  this  evidence  as  to  the  position  of  the  c^i^^ 
beacon  we  have  the  evidence  of  Bissik,  who  was  Surv^y^^ 
General  in  1895,  that  he  drew  the  attention  of  Brooks  to  ^ 
fact  that  there  was  an  overlap  in  the  diagrams  of  Vanggatfa^^^ 
and  Brakfontein,  which  had  both  been  surveyed  by  him.  *  Bt^^ 
thereupon  at  his  request  brought  him  Ms  calculations  fo^  ^^ 
survey  of  Vanggatfontein,  and  admitted  to  him  that  he  had  mM^^ 
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a  mistake  in  the  survey  by  treating  a  survey  station  at  F  as  the 
corner  beacon  instead  of  taking  the  actual  beacon  at  K  There- 
after Rissik,  as  ^urveyor-Qeneral,  instructed  him  to  frame  a  new 
diagram  of  Vanggatfontein,  which  he  did,  and  which  was  put  in 
as  evidence  in  the  case.  In  that  diagram  the  comer  beacon  was 
placed  at  K  instead  of  at  F,  making  it  correspond  with  the  diagram 
of  the  adjoining  farm  Brakfontein.  No  witness  was  called  on 
behalf  of  the  defendants  iii  answer  to  the  case  made  by  the  plain- 
tiff, and  on  the  evidence  I  am  satisfied  that  a  mistake  was  made  by 
the  surveyor  in  1871,  and  that  at  that  time  there  was  no  beacon 
4kt  F,  but  that  the  corner  beacon  of  the  farm  was  at  the  point  E 
as  shown  on  the  plan. 

The  main  defence,  however,  raised  by  defendants'  counsel  was 
that  even  if  a  mistake  had  been  made  the  diagram  had  become 
by  law  an  unimpeachable  document,  and  that  the  Court  has  no 
power  to  order  it  to.be  corrected. 

The  defence  raises  an  important  question  of  law  which  I  now 
proceed  to  consider.  I  have  already,  pointed  out  that  the  grant 
of  Vanggatfontein,  which  must  have  been  prior  to  1866,  was  in 
the  usual  form,  being  a  grant  of  certain  ground  "  defined  and 
bounded  as  shown  in  the  annexed  inspection  report."  At  the 
date  of  the  grant  it  was  not  usual  to  have  surveys  made  of  farms, 
though  provision  is  made  in  sec  216  of  the  Qrondwot  of  1858 
for  such  surveys  and  for  the  framing  of  the  diagram  of  the  farm. 
By  Law  No.  3  of  1864,  which  was  passed  for  the  purpose  of 
compelling  proprietors  of  farms  to  erect  and  maintain  their 
beacons,  it  is  provided  in  sec  6  that  whenever  a  survey  of  a  farm 
has  been  made  by  a  dvJ^  appointed  su/rveyor  he  shall  frame  a 
diagram  of  the  survey  and  make  two  copies  of  the  diagram. 
The  original  diagram  is  to  be  deposited  with  the  Registrar  of 
Deeds,  one  of  the  copies  is  to  be  given  to  the  owner  of  the  farm, 
and  the  other  is  to  be  kept  in  the  office  of  the  surveyor.  Upon 
deposit  of  the  original  diagram  with  the  Registrar  of  Deeds  his 
duty,  I  take  it,  would  be  to  attach  the  diagram  to  the  grant  in  his 
office,  and  thereafter  reference  might  be  made  to  the  diagram  for 
the  purpose  of  determining  the  boundaries  of  the  farm.  The  grant 
of  the  farm,  however,  is  in  terms  of  the  inspection  report ;  and  I 
think  there  can  be  little  question  that  in  the  event  of  any  dispute 
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regarding  the  bonndarieB  of  the  farm,  if  there  vras  any  oonffict 
between  the  diagram  and  the  beacons,  the  ordinary  role  woold 
be  that  the  beacons  should  prevaQ  o^er  the  diagram.  Thereafter, 
however.  Law  No.  5  of  1870  was  passed,  under  which  the  ofSoe  of 
Sorveyor-CJeneral  of  the  Republic  was  constituted.  By  sec  8  of 
that  Law  it  is  provided  as  follows :  "^  Whenever  a  farm  is  safveyed 
the  surveyor  shall  frame  a  diagram  of  the  farm,  and  send  in  soch 
diagram  as  well  as  two  copies  thereof  to  the  Snrveyor-GenenL 
The  Surveyor-Qeneral  thereupon  examines  the  diagrams,  and  if 
he  approves  of  them  he  shall  sign  them,  shall  retain  ope  diagram 
in  his  office,  and  send  the  remaining  two  to  the  Execative 
Council  in  order  that  the  survey  may  be  published  in  the 
Staatscourant.  The  diagrams  may  be  inspected  either  in  the 
office  of  the  Executive  Council  or  of  the  Surveyor-General  If 
no  protest  against  the  diagrams  is  sent  in  to  the  Exeeative 
Council  within  three  months  of  such  publication  the  State  Pre- 
sident signs  the  diagram,  whereupon  it  must  be  conaidered  ac 
an  unimpeachable  document.  One  of  the  diagrams  belongs  to  the 
owner  of  the  place,  one  to  the  Surveyor-Qeneral,  and  one  to  the 
Registrar  of  Deeds."  Now  it  is  quite  dear  that  in  framing  these 
provisions  the  intention  of  the  legislature  was  to  give  greater 
force  and  effect  to  diagrams  than  they  had  enjoyed  up  to  that 
time.  Whentheformalities  enjoined  by  the  Law  had  beenohaerved, 
and  the  diagram  had  been  approved  and  signed  by  the  President, 
the  section  in  question  was  in  my  opinion  intended  to  provide 
that  such  diagrams  should  be  conclusive  regarding  the  bonndariea 
of  the  farm.  No  matter  how  strong  the  evidence  might  be  to 
show  that  the  diagram  does  not  correspond  with  the  beacons  on 
the  ground  and  the  inspection  report,  the  diagram  cannot  be 
impeached,  and  must  prevail  over  the  beacons. 

.The  object  of  the  Law  no  doubt  was  to  secure  certainty  of 
title  and  prevent  disputes  regarding  boundaries ;  and  in  giving 
effect  to  that  object  the  legislature  appears  to  me  to  have  de- 
liberately adopted  the  policy  of  interpreting  the  grant  by  mw*** 
of  the  diagram  in  preference  to  the  beacons  and  inspection  report 
That  policy  was  the  very  reverse  of  what  was  adopted  by  the 
Cape  legislature  in  the  Land  Beacons  Aef  of  1865,  where  it  ^ 
expressly  provided  that  "  the  original  beacons  of  farms  shaU  be 
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deemod  to  define  the  farms,  notwithstanding  that  such  beacons 
may  not  correspond  with  the  original  diagraitis."    Either  policy 
is  undoubtedly  open  to  criticism,  and  it  is  quite  possible  that 
under  either  system  cases  of  hardship  may  arisa    At  the  Cape, 
however,  it  was  thought  that  the  balance  of  convenience  and 
substantial  justice  was  on  the  side  of  a  policy  which  provided 
that  in  cases  of  conflict  the  beacons  should  prevail  over  the  dia- 
grams ;  whereas  in  the  Transvaal,  in  my  opinion,  it  was  thought 
that  the  better  plan  would  be  to  prefer  the  diagrams  to  the 
beacona    The  Volksraad  may  perhaps  appear  to  have  attached 
undue  importance  to  the  value  of  the  work  done  by  surveyors; 
but,  on  the  other  hand,  it  is  unquestionable  that  there  is  a  good 
deal  to  be  said  in  defence  of  their  policy.    If  the  object  of  the 
Law  was-to  secure  certainty  of  title  and  to  prevent  disputes,  that 
object  undoubtedly  could  be  more  effectively  obtained  by  the 
provisions  of  the  Transvaal  Law  than  by  those  of  the  Cape  Act 
Cases  of  hardship  of  course  will  arise,  such  as  the  one  with 
which  we  are  now  dealing ;  but  such  cases  might  also  very  well 
arise  under  the  Cape  system.    It  is  notorious  that  the  inspection 
reports  as  a  rule  are  of  the  vaguest  and  most  unsatisfactory 
nature,  and  that  in  many  cases  no  beacons  were  erected  at  tiie 
spote  pointed  out  for  that  purpose.    While  the  inspections  were 
of  recent  date,  and  were  fresh  in  the  memory  of  the  inspectors 
and  of  others,  disputes  might  in  the  majority  of  cases  be  satisfac- 
torily settled ;  but  as  time  went  on  it  would  naturally  become 
more  and  more  difficult  to  determine  accurately  the  boundaries 
of  &krms  by  the  inspection  reports.    If,  however,  a  survey  of  a 
farm  was  made  by  a  qualified  surveyor,  and  the  diagram  was 
attached  to  the  grant,  there  is  something  to  be  said  in  favour  of 
the  view  that  in  the  absence  of  protest  from  the  adjoining  pro- 
prietors such  diagrams  should  thenceforth  be  token  to  represent 
correctly  the  boundaries  of  the  said  farm ;  that  it  is  better  on 
the  whole  to  rely  implicitly  upon  the  accuracy  of  surveyors 
tliau  upon  the  imperfect  recollection  of  persons  as  to  the  posi- 
tion of  beacons  which  may  have  been  pointed  out  many  years 
before,  and  of  which  at  the  time  of  the  dispute  no  traqe  may 
be  left 

In  my  opinion,  then,  if  the  decision  of  this  case  depended 
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solely  upon  the  construction  of  sec.  8  of  Law  No.  5  of  1870, 1 
should  say  that  the  Volksraad  thereby  deliberately  intended  to 
provide  that  no  evidence  should  be  heard  to  impeach  a  diagram 
signed  by  the  President,  or  to  prove  that  such  diagram  does  noi^ 
correspond  with  the  beacons  on  the  ground.  But  then  it  is 
urged  on  behalf  of  the  plaintiff  that  subsequent  legislation  shows 
that  the  Volksraad  did  not  intend  to  use  the  word  **  unimpeach- 
able "  in  its  literal  sense ;  but,  on  the  contrary,  that  it  was  con- 
templated that  courts  of  justice  might  correct  mistakes  that  may 
have  been  made  in  diagrams.  I  am  unable,  however,  to  eome  to 
that  conclusion,  as  a  consideration  of  the  later  enactments  only 
confirms  the  impressions  produced  upon  the  mind  by  the  very 
strong  language  of  Law  No.  5  of  1870.  Take,  for  instance,  the 
Volksraadbesluit  of  the  2nd  June,  1882,  which  was  not  expressly 
referred  to  in  the  course  of  the  argument,  but  which  was  much 
discussed  in  the  case  of  Lewis  A  Marks  v.  Middd  ([1904]  T.S. 
291).  By  that  besluit  the  Volksraad  ^'granted  to  the  inhabitants 
of  the  South  African  Republic  the  right  for  the  space  of  three 
months  to  bring  their  cases  according  to  the  due  course  of  law 
before  a  land  commission  or  any  other  court  of  justice  if  they 
considered  themselves  prejudiced  by  surveys  of  farms  or  by 
the  signing  of  diagrams."  The  terms  of  this  resolution  seem  to 
show  that  the  Volksraad  thought  that  special  legislation  was 
required  for  the  purpose  of  correcting  diagrams,  and  that  in  the 
absence  of  such  legislation  such  diagrams  were  unimpeachable. 
For  if  they  could  be  impeached  under  the  ordinary  law,  what 
necessity  was  there  to  make  special  provisions  for  that  purpose, 
and  why  should  the  right  be  limited  to  persons  taking  action 
within  three  months  of  the  passing  of  the  besluit?  The  same 
inference  seems  to  me  to  follow  from  a  consideration  of  the  pro- 
visions of  Law  No.  2  of  1884  (the  General  Survey  Law),  which  are 
substantially  repeated  in  Law  No.  9  of  1891,  and  which  were  much 
relied  upon  by  counsel  for  the  plaintiff.  Sec.  1  provides  that  an 
immediate  beginning  shall  be  made  with  the  general  survey  of  the 
Republic  under  Government  supervision,  with  the  object,  in  the 
first  place,  of  obtaining  "  a  (fetailed  survey  whereby  the  boun- 
daries of  all  unsurveyed  land  and  all  incorrectly  surveyed  Und, 
whether  Government  or  private,  shall  be  determined^" 
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'Then  seca  8  and  9  read  as  follows :  ''  In  accordance  with  the 
Land  Beacons  Law  of  1866  all  beacons  acknowledged  as  lawful 
shall  be  inviolable.  A  diagram  shall  in  all  cases  conform  to  the 
beaoona  If  at  the  general  survey  it  should  appear  that  the 
diagram  does  not  accurately  correspond  with  the  said  beacons, 
such  diagram  shall  be  amended  to  bring  it  into  conformity  with 
the  beacons,  and  that  at  the  cost  of  the  surveyor  by  whom  the 
form  was  surveyed  and  the  incorrect  diagram  prepared,  should 
it  appear  that  he  is  responsible  for  the  mistake."  Sec  9 :  "Every 
incorrect  diagram  referred  to  in  sec  8  can  be  cancelled  in  the 
following  manner:  the  owner  of  such  a  diagram  shall  be  required 
to  produce  a  declaration  from  all  the  owners  of  the  adjoining 
farms,  in  which  they  declare  (1)  that  they  recognise  the  existing 
beacons  as  lawful,  and  (2)  that  they  consent  to  the  issue  of  a  new 
diagram.  On  the  deposit  with  the  Government  of  declarations 
of  this  nature  from  the  owners  of  all  the  adjoining  farms  the 
Government  shall  order  the  issue  of  a  fresh  diagram." 

Here  again  it  will  be  seen  that  special  provision  is  made 
enabling  tlie  owner  of  a  farm  which  has  been  incorrectly  sur- 
veyed to  obtain  an  amended  diagram,  and  prescribing  the  pro- 
cedure to  be  adopted  for  that  purpose.  If,  however,  the  owner 
of  the  farm  does  not  avail  himself  of  these  provisions,  and  it  is 
not  likely  that  he  would  when,  as  in  this  case,  the  diagram  gave 
him  more  than  he  was  entitled  to;  there  is  no  provision  by  which 
he  can  be  compelled  to  have  his  diagram  corrected.  The  Law 
therefore  is  not  very  far-reaching,  but  such  as  it  is  it  seems  to 
show  that  the  Volksraad  deemed  special  legislation  necessary  for 
the  purpose  of  amending  a  confirmed  diagram. 

Counsel  for  the  plaintiff  relied  much  upon  the  provisions  in 
sec  8,  that  all  beacons  acknowledged  as  lawful  shall  be  inviolable, 
and  that  a  diagram  shall  in  all  cases  conform  to  the  beacona 
This  Law  was  not  in  force  at  the  time  when  the  survey  in  ques- 
tion was  made ;  but  in  any  case  it  seeuis  to  me  that  these  are 
merely  directions  to  the  surveyor  which  he  would  naturally 
observe,  even  if  there  were  no  express  provisions  to  that  effect. 
They  do  not,  however,  appear  to  me  in  any  way  to  qualify  the 
language  of  Law  No.  5  of  1870,  whereby  the  diagram  once 
confirmed  and  signed  i»  made  an  unimpeachable  document 
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Then  again  we  were  referred  to  sec  111  of  the  Oold  Law  of 
1898,  which  provides  for  the  framing  of  diagrams  of  piynpachts, 
claims,  ftc,  and  which  then  proceeds  as  follows :  "  These  diagrams 
shall  be  confirmed  by  the  Snrveyor-General  according  to  sec  73. 
When  such  diagrams  are  once  confirmed  and  signed  no  objedion 
to  the  boundaries  fixed  by  the  survey  shall  be  taken  into 
consideration  by  any  court."  Now  if  the  section  had  stopped 
there,  then  in  my  ofMuion  no  court  of  justice  would  have  had 
power  to  correct  mistakes  made  in  such  diagrams  The  section, 
however,  then  proceeds  expressly  to  give  the  Court  the  power  to 
amend  or  cancel  a  diagram  which  has  been  incorrectly  framed; 
"  and  a  new  diagram  shall  then  be  confirmed  in  the  usual  manner. 
Such  cancellation  shall  take  place  in  accordance  with  the  Law  of 
the  General  Survey  by  the  Surveyor-General  at  the  request  of 
the  owner." 

I  hesitate  to  express  any  opinion  upon  the  effect  of  these  acme- 
what  conflicting  provisions.  But  in  any  case  this  section  cannot 
affect  our  decision  in  this  action ;  on  the  contrary,  it  rather  Bap- 
ports  the  defendants'  contention. inasmuch  as  express  provision 
is  made  enabling  the  Court  to  amend  or  cancel  a  diagram— a 
provision  which  is  not  to  be  found  within  the  four  comers  of 
Law  No.  5  of  1870.  These  are  the  principal  enactments  since 
Law  No,  5  of  1870  which  deal  with  the  subject  of  amendments 
of  diagrams,  and  in  my  opinion  they  rather  strengthen  the 
conclusion  already  expressed  that  the  l^slature  intended  to 
use  the  word  "  unimpeachable "  in  sec.  8  of  that  Law  in  its 
ordinary  sense. 

But  then  it  is  argued  that  the  late  High  Court  lias  placed  a 
different  construction  upon  this  word,  and  has  in  more  than  one 
case  impeached  diagrams  which  have  been  ^nfirmed  and  signed 
by  the  President  And  in  support  of  this  argument  we  are 
referred  to  the  cases  of  O'NeiU  v.  CoUmial  0.  M.  Co.  and  of 
Venter  v.  Meyer  and  de  Beer  (reported  in  K  and  R  voL  2, 
pp.  56  and  70).  • 

In  those  cases  it  appears  that  the  court  did  order  the  amend? 
ment  of  diagrams  of  farms  which  had  been  confirmed  and  signed 
by  the  President,  where  it  appeared  that  no  notice  of  the  survey 
upon  which  the  diagrams  had  been  framed  had  been  given  to  the 
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adjoining  owners,  and  that  such  owners  had  been  prejudiced 
thereby.  These  decisions,  however,  are  in  no  way  in  point  in 
the  present  case..  The  ground  of  the  decision  in  both  cases  was 
that  the  formalities  and  the  procedure  enjoined  by  the  Lawluid 
not  been  duly  observed.  Law  No.  3  of  1864  requires  that  before 
a  survey  of  a  farm  is  made  certain  notice  shall  be  given  to  the 
adjoining  proprietom.  The  object  of  such  notice  clearly  is  that 
they  may  be  present  when  the  owner  of  the  farm  to  be  surveyed 
points  out  his  boundaries  to  the  surveyor,  so  that  they  may  have 
an  opportunity,  if  they  dispute  the  boundaries,  of  protesting 
against  the  survey.  If,  then,  no  such  notice  has  been  given,  it  is 
dear  that  the  survey  has  not  been  made  in  accordance  with  the 
provisions  of  the  Law,  and  the  diagram  framed  under  such  a 
survey  is  not  a  diagram  within  the  meaning  of  Law  No.  5  of 
1870,  and  does  not  therefore  become  an  unimpeachable  document 
when  confirmed  and  signed. 

The  decisions  in  those  cases  therefore  are  quite  consistent  not 
only  with  justice,  but  also  with  strict  law.  But  they  have  no 
application  in  the  present  instance.  It  is  not  suggested  that  no 
notice  was  given  in  this  case,  or  that  any  other  formality  required 
by  the  Law  has  not  been  observed.  Everything  indeed  appears 
to  have  been  done  duly  and  in  order;  and  the  action  is  based 
entirely  upon  the  ground  that  a  mistake  had  been  made  in  the 
diagram  of  the  surveyor.  The  effect  .of  that  mistake  no  doubt  is 
most  unfortunate  for  the  plaintiff,  and  it  certainly  seems  very 
hard  that  in  such  circumstances  he  should  be  unable  to  obtain 
redress  from  the  defendanta  One's  feelings  naturally  are  to 
assist  him  if  possible,  even  at  the  risk  of  unduly  straining  the 
Law.  But,  on  the  other  hand,  we  must  be  on  our  guard  lest  in 
our  sympathy  for  the  plaintiff  we  are  tempted  to  set  at  nought 
the  strict  provisions  of  the  Law.  It  is  an  old  saying  that ''  hard 
cases  make  bad  law,"  and  it  is  only  because  this  is  a  hard  case 
that  there  can  be  any  hesitation  about  giving  effect  to  the  plain 
language  of  the  legislature.  Our  duty,  however,  is  simply  to  fol- 
low the  express  terms  of  the  Law  no  matter  what  the  result  may 
be,  and  no  matter  whether  we  approve  or  not  of  the  policy  of  the 
legislature.  If  once  we  depart  from  this  rule  in  order  to  give 
relief  in  case  of  hardship,  a  precedent  is  set  and  the  door  is 
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opened  to  all  manner  of  actiona  The  result  would  be  to  encour- 
age the  very  evil  which  in  my  opinion  the  Law  was  passed  to 
remedy;  and  in  the  end  we  might  very  well  find  ourselves 
driven  by  precedent  to  give  judgment  in  favour  of  a  plaintiff 
where  no  substantial  hardship  could  be  proved,  and  even  where 
the  hardship  may  be  on  the  other  side. 

The  case  Esterhuizen^a  Executrix  v.  VermeiUen  (Buch.  1868, 
p.  76),  which  is  the  leading  case  on  the  Land  Beacons  Act  in  the 
Cape  Colony,  shows  that  under  that  Act  the  very  same  questions 
may  arise  as  have  arisen  in  this  case.  Thus  Connor,  J.,  in  his 
judgment  at  p.  80  says  as  follows :  "  The  main  point  relied  on,  as 
I  have  said,  on  the  part  of  the  respondent — ^indeed  I  think  I  may 
say  the  only  point  urged — and  it  is  certainly  one  well  deserving 
attention,  is :  Are  we  to  construe  this  Act  so  as  to  take  away  pro- 
perty from  one  person  whose  it  is  in  law  to  give  it  to  another 
whose  it  is  not  in  law  ?  The  proposition  that  legislative  enact- 
ments are  not  to  be  construed  so  as  to  deprive  parties  of  vested 
rights  unless  it  is  clear  from  the  words  and  context  of  the 
enactment  that  the  legislature  so  intended-:-unless,  in  truth,  an 
opposite  construction  would  be  incompatible  with  a  fair  and 
reasonable  construction  of  the  Act — is,  I  apprehend,  at  once  an 
undoubted  rule  of  construction  and  one  of  great  importance  for 
courts  of  justice  to  maintain:  Any  departure  from  it  must  tend 
to  shake  the  confidence  of  all  men  in  the  security  of  their  rights; 
and  it  is  unfair  for  the  legislature  itself,  which  has  a  right  to 
expect  that  so  self-evident  a  principle  of  justice  ought  to  be 
borne  in  mind  by  courts  of  justice  in  construing  the  words 
which  it  may  have  used,  and  which  in  human  fallibility  may  not 
be  perfectly  the  very  words  which  in  strictness  ought  to  have 
been  used,  to  convey  the  meaning  of  the  legislature  subject  to 
the  qualifications  which  justice  requires."  And  then  after  exa- 
mining the  provisions  of  the  Law  he  comes  to  the  conclusion  that 
the  effect  in  that  case  actually  was  to  take  away  land  from  one 
owner  and  to  vest  it  in  another. 

It  will  therefore  be  seen  that  whatever  policy  may  be  adopted 
by  a  legislature — whether  it  be  to  make  the  beacons  prevail  over 
the  diagram,  as  at  the  Cape,  or  to  make  the  diagram  prevail 
over  the  beacons^  as  in  the  Transvaal — cases  of  hardship  will 
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occasionally  arise.    One  can  only  regret  Uiat  it  should  be  so,  but 
we  are  powerless  to  give  redresa 

In  my  opinion,  therefore,  the  judgment  of  the  Court  must  be 
for  the  defendants  with  costs. 

Smith,  J.,  concurred. 

PlaintifTs  Attoniey :  J,  H.  L.  Findlay     Defendants'  Attor- 
neys: de  VUliers  tt  de  Kuck. 


PLATNAUER  v.  REX. 

1904.    November  21.    Solomon,  Mason  and  Curlewis,  JJ. 

Liquor  laws. — Sdlifig  and  dUposimj. — Gift, — Hec.  56  (7)  of  Ordinaiice 
No,  32  o/ 1902. 

A  gift  of  liquor  is  not  a  **  uelling  or  diuposiiug  *'  within  the  meaning  of ' 
8ub-fiec.  7  of  sec.  4  of  Ordinance  No.  17  of  1903. 

Appeal  from  a  decision  of  the  Resident  Magistrate  of  Lich- 
tenberg.     The  facts  appear  from  the  judgment 

RooBy  for  the  appellant :  There  was  no  sale.  "  Dispose  " 
means  a  transaction  in  the  nature  of  a  sale  where  consideration 
is  received  for  the  liquor  supplied.  See  R.  v.  Gontshe  (6  E.D.C. 
280) ;  Reid  and  StexmH  v.  Rex  ([1904]  T.S.  260). 

,Bwnx8'Beg<j,  for  the  Ci*own:  Sec.  7  (6)  of  Ordinance  No.  32 
of  1902  is  enlarged  by  the  provisions  of  sec.  4  (7)  of  Ordinance 
No.  17  of  1903.  The  accused  was  guilty  of  a  technical  offence 
in  disposing  of  liquor  contrary  to  the  provisions  of  his  licence. 

Roo9  replied. 

Solomon,  J. :  The  accused  in  this  case  was  charged  with  three 
alternative  contraventions  of  the  Liquor  Licensing  Ordinance.  I 
need  not  refer  to  the  first  two,  because  he  was  acquitted  on  those 
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charges ;  but  he  was  found  guilty  of  conti'avening  sub-sec.  7  of 
sec  56  of  Ordinance  No.  32  of  1902,  as  amended  by  sub-sec  7  of 
sec..  4  of  Ordinance  No.  17  of  1903.  The  charge  was  that  he  did 
on  the  night  of  the  17th  October  "sell  or  dispose  of  liquor  con- 
trary to  the  conditions  of  his  licence,  or  in  a  manner  not  autho- 
rised by  the  provisions  of  sub-sec  6  of  sec.  7." 

There  is  no  dispute  whatever,  I  take  it,  on  the  facts  of  the 
case.  The  evidence  before  the  magistrate  was  that  on  the  night 
in  question  a  billiard  tournament  was  taking  place  upon  these 
licensed  premises ;  this  billiard  tournament  finished  after  nine 
o'clock — the  hour  when,  according  to  the  licence  held  by  the 
accused,  the  premises  had  to  be  closed.  The  accused  was  the 
manager  of  the  premises,  and  as  such  he  held  a  general  retail 
liquor  licence  Under  that  general  retail  licence  he  was  autho- 
rised to  sell  liquor  upon  the  licensed  premises  from  eight  o'clock 
in  the  (noming  until  nine  o'clock  at  night ;  but  he  had  no  right 
to  sell  after  the  latter  hour.  According  to  the  evidence  he  was 
asked  by  one  of  the  parties  who  was  taking  part  in  the  tour- 
nament to  sell  them  liquor.  He  said  he  could  not  sell  liquor  to 
them,  but  he  would  give  them  free  drinks.  There  were  four  of 
them ;  it  was  about  half -past  nine  at  night,  and  he  treated  these 
four  persons  to  drinks.  Upon  that  evidence  he  is  charged  with 
having  sold  or  disposed  of  liquor  contrary  to  the  provisions  of 
his  licence. 

Those  being  the  admitted  facts  of  the  case,  the  question  is 
whether  a  gift  of  liquor  after  nine  o'clock  at  night  by  a  holder 
of  a  retail  licence  is  contrary  to  the  conditions  of  his  licence. 
Now,  what  are  the  terms  of  a  general  retail  liquor  Ucence? 
They  are  set  out  in  sub-sec  6  of  sec  7  of  Ordinance  Na  32  of 
1902,  which  provides  that  a  general  retail  liquor  licence  shall 
authorise  "  the  sale  of  liquors  in  any  quantity  on  the  premises 
therein  specified  to  be  consumed  in  or  upon  the  premises  between 
such  hours  as  may  be  fixed  by  the  licensing  court  in  respect  of 
each  licence,  not  being  earlier  than  eight  o'clock  in  the  morning, 
nor  later  than  nine  o'clock  at  night."  The  holder  of  such  a 
licence  is  authorised  to  sell  liquors  between  eight  o'clock  in  the 
moiiiing  a&d  nine  o'clock  at  night,  and  he  is  thereby  impliedly 
pi*ohibited  from  selling  liquor  before  eight  o'clock  in  the  morning 
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and  after  nine  o'clock  at  night.  Then  did  the  accosed  in  this 
case,  by  giving  certain  persons  drinks  on  the  licensed  premises 
after  nine  o'clock  at  night,  contravene  the  condition  of  his 
licence,  which  says  he  is  not  to  sell  liquor  after  nine  ?  It  seems 
clear  to  me  that,  on  the  strict  reading  of  this  sub-section,  the 
giving  of  liquor  after  nine  o'clock  at  night  was  not  in  contraven- 
tion of  the  condition  of  his  licence,  inasmuch  as  there  was  no 
sale.  But  Mr.  Bwriis-Begg  argued  that  sub-sec  6  of  sec.  7  of 
Ordinance  No.  32  of  1902  had  been  enlarged  by  the  provisions 
of  sub-sec.  7  of  sec  4  of  the  later  Ordinance  (No.  17  of  1903), 
which  adds  another  sub-section  to  sec.  56  of  Ordinance  No.  32  of 
1902,  imposing  a  penalty  on  the  holder  of  any  licence  who  shall 
"  sell  or  dispose  of  liquor  contrary  to  the  conditions  of  his  licence, 
or  in  any  manner  not  authorised  by  the  provisions  of  sec  7 
applicable  to  such  licence."  Mr.  Buma-Begg  argues  that  the 
effect  of  that  is  to  import  into  the  definition  of  the  licence  given 
in  Ordinance  No.  32  of  1902  a  condition  tliat  liquor  shall  not 
either  be  sold  or  disposed  of  at  any  time  other  than  the  times 
provided  for  in  the  licence. 

Now  it  is  not  necessary  to  express  a  decided  opinion  upon 
that  argument,  because  for  the  purposes  of  this  case  I  shall 
assume  that  that  is  so,  and  that  it  was  a  condition  of  the  licence 
that  the  holder  should  not  sell  or  dispose  of  liquor  at  any  time 
after  nine  o'clock  at  night.  But  even  taking  that  to  be  so,  I  say 
without  hesitation  that  the  giving  of  liquor  after  nine  o'clock  at 
night  was  not  a  sale  or  disposal  of  liquor  contrary  to  the  con- 
ditions of  the  licence.  In  order  that  there  should  be  a  contraven- 
tion of  that  condition  there  must  either  be  a  sale,  or  there  must 
in  my  opinion  be  a  disposing  of  liquor  for  some  valuable  con- 
sideration ;  and  as  in  this  case  the  magistrate  came  to  the 
conclusion  that  it  was  simply  a  gift,  and  that  no  consideration 
whatsoever  passed  for  the  supply  of  the  liquor,  I  think  it  is 
quite  dear,  even  accepting  Mr.  Bwrv-d-Begg's  argument  on  the 
point  above  mentioned,  that  this  act  was  not  an  act  in  contra- 
vention of  the  conditions  of  this  licence.  The  conviction  must 
therefore  be  quashed. 

Masok,  J. :  I  concur.    I  think  this  point  has  been  practically 
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interdict  even  if  he  has  not  AJvs  in  re.    See,  further,  HonibuU 
V.  Wright  (3  S.A.R.  29). 

Leonard,  K.C,  in  reply. 

Solomon,  J. :  This  in  an  appeal  from  the  decision  of  the 
Witwatersrand  High  Court  in  an  action  in  which  the  plaiutiff, 
who  was  the  owner  of  a  portion  of  the  farm  Vlakfontein,  claimed 
from  the  defendant,  who  was  the  holder  of  certain  claims  upon 
that  farm,  the  owner's  share  of  the  arrear  licence-moneys  under 
the  provisions  of  Ordinance  No.  11  of  1902.  The  real  defence 
which  was  raised  to  the  action  was  that  at  the  time  the  action 
was  brought  the  defendant  was  no  longer  the  registered  holder 
of  those  claims,  and  therefore  was  not  liable  for  the  arrear 
licence-moneys  under  the  provisioiis  of  Ordinance  No.  11  of  1902. 
It  is  quite  clear  that  before  Ordinance  No.  11  of  1902  was  passed 
the  owner  had  no  right  whatsoever  to  bring  an  action  of  this 
nature.  The  owner's  rights  depend  entirely  upon  the  provisionfl 
of  this  Ordinance,  and  his  rights  must  be  gathered  from  sec.  10 
thereof.  That  section  provides :  '*  Notwithstanding  anything  to 
the  contrary  contained  in  Law  No.  15  of  1898,  it  shall  be  com- 
petent for  the  owner  of  land  on  which  any  claim  or  stand  is 
situated  to  claim  by  action  in  any  competent  court  from  the  per- 
son who  is  the  registered  holder  of  such  claim  or  stand  at  the 
date  such  action  is  commenced  the  owner's  share  of  the  licence- 
money  due  and  in  arrear  on  such  claim  or  stand  for  any  portion 
of- the  period  of  the  war  during  which  such  claim  or  stand  was 
not  beneficially  occupied."  The  action  therefore  lies  iagainst  the 
registered  holder  of  the  claim  at  the  time  when  the  action  was 
brought,  and  against  no  other  person  whatsoever.  That  was  tfie 
deliberate  intention  of  the  legislature  in  passing  this  Law.  There 
is  no  reason,  as  far  as  I  can  see,  why  the  legislature  should  not 
have  provided  that  the  person  who  was  the  holder  of  the  claim 
before  the  war,  and  who  had  renewed  his  claim  licence  after 
the  war,  should  not  be  liable,  even  though  he  subsequently  trans- 
ferred his  claim  or  ceased  to  be  the  registered  holder.  But  that 
is  not  the  provision  of  the  Law.  The  provision  of  the  Law  is 
that  the  only  person  liable  is  the  person  who  is  the  registered 
holder  of  the  claim  at  the  time ;  therefore  the  only  question  we 
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have  to  oomdder  is  whether  the  defendant,  at  the  time  this  action 
was  brought  in  June,  1904,  was  the  registered  holder  of  the 
claim  in  question. 

It  appears  that  the  defendant  was  the  registered  holder  of 
these  claims  before  the  war.  Licence-moneys  were  not  paid 
during  the  period  of  the  war,  but  after  the  war  period  he  renewed 
the  licences  on  the  claims.  He  then  became  the  registered  holder 
of  the  claims  in  question ;  but  on  the  3Ist  January,  1904,  he  dis- 
continued paying  the  licence-moneys  upon  them,  and  the  whole 
question  is  whether  or  not,  seeing  that  he  discontinued  to  pay 
his  licence-moneys,  he  then  ceased  to  be  the  registered  holder. 
The  case  for  the  defendant  was  that  under  the  provisions  of  sec 
85  of  the  Gold  Law  of  1898  he,  by  ceasing  to  pay  his  licence- 
moneys,  ceased  at  the  same  time  to  be  the  registered  holder  of 
the  claims ;  and  the  case  must  turn  upon  the  construction  whicli 
is  to  be  placed  on  the  provisions  of  sec  85  of  Law  Na  15 
of  1898,  which  reads  as  follows :  "  If  a  digger  s  or  prospecting 
licence  expires,  without  being  renewed  on  or  before  the  date  of 
expiry,  the  claim  for  which  the  licence  was  issued  shall  not  be 
pegged  off  by  another  person,  but  shall  lapse  to  the  Government, 
and  such  claims  shall  be  dealt  with  as  follows:  During  three 
months  after  such  day  of  expiry  the  former  holder  of  such  claims 
shall  have  the  right  to  recover  his  rights  to  such  claims  by  taking 
out  new  licences  therefor,  on  additional  payment  of  extra  licence- 
moneys."  I  need  not  read  the  rest  of  the  section ;  the  meaning 
of  the  section  depends  mainly  upon  the  construction  which  is  to 
be  placed  on  the  words  I  have  read.  Mr.  Leonard  argued  that 
the  intention  of  the  legislature  in  making  these  provisions  was 
simply  to  provide  that  if  the  digger  ceased  to  pay  his  licences, 
his  rights  as  a  claimholder  were  suspended  for  a  period  of  three 
months;  that  his  rights  revert  to  him  again  upon  complying 
with  the  conditions  prescribed  in  the  section,  and  that  he  did  not 
ipso  facto  cease  to  be  a  claimholder  on  failure  to  renew  his 
licence.  He  contended  that  the  policy  of  the  Law  was  that  there 
should  be  a  continuous  succession  of  claimholders  up  to  the  date 
when  the  claims  were  sold.  When  they  were  sold  to  another 
person,  such  person  became  the  claimholder,  but  until  that  date 
the  original  holder  of  the  claims  remained  the  owner,  liis  rights 
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merely  being  suspended  and  not  having  ceased  to  exist ;  and  he 
based  that  contention  mainly  upon  the  provision  that  the  claim 
for  which  a  licence  is  issued  shall  not  be  pegged  off  by  another 
person. 

I  can  only  say  that  if  that  was  the  intention  of  the  legisla- 
ture they  could  not  possibly  have  used  more  unfortunate  language 
to  express  it  than  they  have  used  in  this  section.  Because  it 
appears  to  me  that  the  words  of  the  section  are  perfectly  plain, 
and  admit  only  of  one  reasonable  construction.  The  woids  are 
that  if  a  digger's  or  prospecting  licence  expires  without  being 
renewed  the  claims  shall  lapse  to  the  Government.  The  original 
or  former  claimholder  ceases  to  be  the  holder  of  the  claims,  and 
those  claims  lapse  to  the  Government ;  they  pass  from  the  claim- 
holder,  and  they  vest  in  the  Government ;  the  domiiiium  in  the 
claims  ceases  to  be  in  the  original  claimholder,  and  the  dominium 
is,  by  these  words  of  the  legislature,  transferred  to  the  Govern- 
ment. That  that  was  the  intention  of  the  legislature  seems  per- 
fectly clear  from  the  subsequent  words  of  the  section :  "  During 
three  months  after  such  day  of  expiry  the  former  holder  of  such 
claims  shall  have  the  right  to  recover  his  rights  " — not  the  regis- 
tered holder  of  the  claims ;  he  has  ceased,  according  to  the  plain 
construction  of  the  words,  to  be  the  registered  holder.  He  was 
the  registered  holder,  but  is  so  no  longer ;  hence  the  words,  "  The 
former  holder  of  such  claims."  His  rights  have  not  been  sus- 
pended during  a  period  of  three  months,  but  the  rights  have 
absolutely  ceased.  He  has,  however,  a  right  to  recover  his  rights 
to  the  claims  wliich  he  had  lost  by  taking  out  new — ^not  by 
renewing — licences  therefor.  So  in  the  subsequent  part  of  the 
section,  "  Sliould,  however,  the  new  licence  be  taken  out  by  the 
former  claimholder  within  fourteen  days  after  the  date  of  expiry, 
only  the  licence-moneys  for  such  days  need  be  paid.  After 
expiry  of  the  said  term  of  three  months  the  Head  of  the  Mining 
Department  shall  cause  such  claims  to  be  sold  by  public  auction. 
The  Head  of  the  Mining  Department  shall,  however,  be  obliged 
to  give  back  the  claims  in  question,  before  such  sale  takes  place, 
to  the  original  holders  thereof  "—to  the  persons  who  had  pre- 
viously been  the  holders,  but  who  had  ceased  to  be  the  holders 
by  their  own  default  in  not  paying  the  licence-moneys  due  upon 
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the  claims.  It  seemd  to  me  that  these  words  admit  only  of  one 
reasonable  construction.  Nothing  could  Iiave  been  easier  than 
for  the  legislature  to  have  provided  that  the  right  should  be 
merely  suspended.  The  legislature  did  not  provide  so,  but  pro- 
vided that  the  rights  should  absolutely  cease,  and  that  the  rights, 
on  the  failure  to  pay  the  licence-moneys,  should  lapse  to  the 
Government.  The  claimholder  then  ceased  to  have  any  domi- 
nium  whatsoever  over  these  claims,  and  the  dominiiini  passed 
from  him  to  the  Government.  That  appears  to  me  to  be  the 
simple  construction  to  be  placed  upon  these  words. 

It  was  argued  that  the  defendant  still  was  the  registered 
holder  of  these  claims,  inasmuch  as,  amongst  other  things,  his 
name  still  remained  upon  the  register ;  but  as  Mr.  Morice  points 
out,  although  his  name  still  remains  upon  the  register,  the  books 
also  contain  a  record  of  the  fact  that  the  claims  had  lapsed  to 
the  Government,  and  the  effect  of  that  in  my  opinion  was  just  as 
great  as  if  a  pen  had  been  drawn  through  his  name,  and  as  if  his 
name  had  been  erased  from  the  books  of  the  Registrar  of  Mining 
Rights.  In  any  case,  if  the  Law  provides,  as  it  clearly  does  pro- 
vide, that  upon  failure  to  pay  licence-moneys  he  ceases  to  be  the 
registered  claimholder,  then  whether  his  name  remains  upon  the 
register  or  not  seems  to  me  to  make  very  little  difference. 

Then  it  was  further  argued  that  if  this  construction  is  placed 
upon  the  Law,  the  object,  or  one  of  the  objects,  of  Ordinance  No. 
II  of  1902  is  defeated.  It  is  quite  true  that  in  a  case  like  the 
present,  which  one  is  inclined  to  imagine  must  be  a  somewhat 
exceptional  case,  it  may  be  argued  that  the  object  of  the  legisla- 
ture in  making  the  provisions  of  Ordinance  No.  11  of  1902  has 
failed,  and  that  this  is  therefore  a  case  of  hardship;  but,  as 
pointed  out  during  the  argument  by  my  brother  Curlewls,  if 
we  place  upon  the  words  the  construction  contended  f5r  by  Mr. 
Leanard,  we  may  have  much  harder  cases.  For,  if  the  original 
holder  of  the  claims  remains  the  registered  holder  until  the  claims 
have  been  sold,  then  eveu  though  the  person  who  was  the 
holder  of  the  claims  before  the  war  does  not  choose  to  renew  his 
licence  after  the  war,  he  would  be  liable  under  the  provisions 
of  sec.  10  of  Ordinance  No.  11  of  1902  for  the  arrear  licence- 
moneys  during  the  war,  inasmuch  as  he  would  still  be  the 
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merely  being  suspended  and  not  having  ceased  to  exist ;  and  he 
based  that  contention  mainly  upon  the  provision  that  the  claim 
for  which  a  licence  is  issued  shall  not  be  pegged  off  by  another 
person. 

I  can  only  say  that  if  that  was  the  intention  of  the  legisla- 
ture they  could  not  possibly  have  used  more  unfortunate  language 
to  express  it  than  they  have  used  in  this  section.  Because  it 
appears  to  me  that  the  words  of  the  section  are  perfectly  plain, 
and  admit  only  of  one  reasonable  construction.  The  words  are 
that  if  a  digger's  or  prospecting  licence  expires  without  being 
renewed  the  claims  shall  lapse  to  the  Government.  The  original 
or  former  claimholder  ceases  to  be  the  holder  of  the  claims,  and 
those  claims  lapse  to  the  Government ;  they  pass  from  the  claim- 
holder,  and  they  vest  in  the  Government ;  the  dominium  in  the 
claims  ceases  to  be  in  the  original  claimholder,  and  the  dominium 
is,  by  these  words  of  the  legislature,  transferred  to  the  Govern- 
ment. That  that  was  the  intention  of  the  legislature  seems  per- 
fectly clear  from  the  subsequent  words  of  the  section :  "  During 
three  months  after  such  day  of  expiry  the  former  holder  of  such 
claims  shall  have  the  right  to  recover  his  rights  " — ^not  the  regis- 
tered holder  of  the  claims ;  he  has  ceased,  according  to  the  plain 
construction  of  the  M^ords,  to  be  the  registered  holder.  He  ^u(l8 
the  registered  holder,  but  is  so  no  longer ;  hence  the  words,  "  The 
former  holder  of  such  claims."  His  rights  have  not  been  sus- 
pended during  a  period  of  three  months,  but  the  rights  have 
absolutely  ceased.  He  has,  however,  a  right  to  recover  his  rights 
to  the  claims  which  he  had  lost  by  taking  out  new — not  by 
renewing — licences  therefor.  So  in  the  subsequent  part  of  the 
section,  "  Should,  however,  the  new  licence  be  taken  out  by  the 
former  claimholder  within  fourteen  days  after  the  date  of  expiry, 
only  the  licence-moneys  for  such  days  need  be  paid.  After 
expiry  of  the  said  term  of  three  months  the  Head  of  the  Mining 
Department  shall  cause  such  claims  to  be  sold  by  public  auction. 
The  Head  of  the  Mining  Department  shall,  however,  be  obliged 
to  give  back  the  claims  in  question,  before  such  sale  takes  place, 
to  the  original  holders  thereof  "—to  the  persons  who  had  pre- 
viously been  the  holders,  but  who  had  ceased  to  be  the  holders 
by  their  own  default  in  not  paying  the  licence-moneys  due  upon 
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the  claims.  It  seemd  to  me  that  these  words  admit  only  of  one 
reasonable  construction.  Nothing  could  have  been  easier  than 
for  the  legislature  to  have  provided  that  the  right  should  be 
merely  suspended.  The  legislature  did  not  provide  so,  but  pro- 
vided that  the  rights  should  absolutely  cease,  and  that  the  rights, 
on  the  failure  to  pay  the  licence-moneys,  should  lapse  to  the 
Government.  The  claimholder  then  ceased  to  have  any  domi- 
nium whatsoever  over  these  claims,  and  the  dominium  passed 
from  him  to  the  Government.  That  appears  to  me  to  be  the 
simple  construction  to  be  placed  upon  these  words. 

It  was  argued  that  the  defendant  still  was  the  registered 
holder  of  these  claims,  inasmuch  as,  amongst  other  things,  his 
name  still  remained  upon  the  register ;  but  as  Mr.  Morice  points 
out,  although  his  name  still  remains  upon  the  register,  the  books 
also  contain  a  record  of  the  fact  that  the  claims  had  lapsed  to 
the  Government,  and  the  effect  of  that  in  my  opinion  was  just  as 
great  as  if  a  pen  had  been  drawn  through  his  name,  and  as  if  his 
name  had  been  erased  from  the  books  of  the  Registrar  of  Mining 
Rights.  In  any  case,  if  the  Law  provides,  as  it  clearly  does  pro- 
vide, that  upon  failure  to  pay  licence-moneys  he  ceases  to  be  the 
registered  claimholder,  then  whether  his  name  remains  upon  the 
register  or  not  seems  to  me  to  make  very  little  difference. 

Then  it  was  further  argued  that  if  this  construction  is  placed 
upon  the  Law,  the  object,  or  one  of  the  objects,  of  Ordinance  No. 
11  of  1902  is  defeated.  It  is  quite  true  that  in  a  case  like  the 
present,  which  one  is  inclined  to  imagine  must  be  a  somewhat 
exceptional  case,  it  may  be  argued  that  the  object  of  the  legisla- 
ture in  making  the  provisions  of  Ordinance  No.  11  of  1902  has 
failed,  and  that  this  is  therefore  a  case  of  hardship;  but,  as 
pointed  out  during  the  argument  by  my  brother  Curlewis,  if 
we  place  upon  the  words  the  construction  contended  f5r  by  Mr. 
Leoraard,  we  may  have  much  harder  cases.  For,  if  the  original 
holder  of  the  claims  remains  the  registered  holder  until  the  claims 
have  been  sold,  then  even  though  the  person  who  was  the 
holder  of  the  claims  before  the  war  does  not  choose  to  renew  his 
licence  after  the  war,  he  would  be  liable  under  the  provisions 
of  sec.  10  of  Ordinance  No.  11  of  1902  for  the  arrear  licence- 
moneys  during  the  war,  inasmuch  as  he  would  still  be  the 
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registered  holder.  That  in  my  opinion  could  never  have  been 
the  intention  of  the  legislature.  In  my  opinion  the  construction 
contended  for  by  the  defendant  is  in  accordance  not  only  with 
the  strict  provisions  of  the  Law,  but  is  also  more  in  accordance 
with  the  justice  of  the  case ;  and  I  see  no  reason,  therefore,  for 
differing  from  the  decision  which  was  given  by  the  learned 
judge  in  the  court  below.  The  appeal  must  be  dismissed  with 
costs. 

Mason  and  Curlewls,  J.J.,  concurred. 

Appellant's  Attorneys:    Lunrion   ik  Niocon ;    Respondent's 
Attorney :  C,  F.  Beyers. 


SHAW   V.   JOHNSTON. 

1904.    Novernber  21,  23.    Smith,  J. 

Pradiee. — Appeal. — In/armd  pauperis. 

A  fluitor  who  has  obtained  leave  to  sue  in  farmd  pauperis  in  the  first 
instance  should  apply  anew  if  he  wishes  to  appeal  in  formd 
pa^tperie.  Upon  such  application,  which  should  be  made  to  the 
full  Court)  the  Court  wiU  consider  the  record  and,  if  a  primdjaeie 
ground  for  allowing  an  appeal  be  shown,  a  rule  nisi  will  be  issued 
calling  on  the  respondent  to  show  cause  why  leave  to  appeal  as  a 
pauper  should  not  be  granted. 

Application  for  leave  to  appeal  in  formd  pauperis  from  a 
decision  of  the  Witwatersrand  High  Court.  The  facts  appear 
from  the  judgment 

WiUiamaon,  for  the  applicant :  No  fresh  application  is  neces- 
sary in  the  English  courts;  see  Annual  Practice,  1904,  p.  181 
(notes) ;  Bigga  v.  DagnaU  ([1895]  1  Q.B.  207).  No  rule  has  been 
laid  down  in  South  African  courts;  see  Ex  parte  du  Plooy 
(10S.C.7). 
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Pierfkm,  for  the  respondent:  The  English  practice  is  not 
followed  in  this  Court 

Williamaon  replied 
Cur.  adv.  vtUt. 

Postea  (November  23)  :— 

Smith,  J. :  This  is  an  application  for  leave  to  appeal  informd 
pauperis  from  a  judgment  of  the  Witwatersrand  High  Court,  the 
application  being  accompanied  by  a  certificate  of  counsel  that 
there  is  reasonable  and  probable  ground  for  appeal.  It  is,  so  far 
as  I  am  aware,  the  first  application  of  the  kind  which  has  come 
before  the  Court 

Mr.  Williamson,  who  appeared  for  the  applicant,  directed  his 
argument  to  the  point  that  the  applicant,  having  once  obtained 
leave  to  sue  in  formd  pauperis,  required  no  further  leave  to 
prosecute  an  appeal  as  a  pauper.  This  of  course  would  furnish 
an  excellent  reason  for  dismissing  the  application  if  his  conten- 
tion were  well  founded ;  but  I  do  not  understand  that  he  desired 
to  withdraw  his  application,  and  I  therefore  proceed*  to  deal 
with  it 

It  is  admitted  that  the  present  Rules  of  Court  do  not  deal 
specifically  with  this  point ;  nor  was  I  referred  to  any  authority 
showing  what  the  practice  in  this  respect  is  in  other  courts  of  South 
Africa.  In  Egi  parte  du  Plooy  (10  S.C.  7)  a  substantive  applica- 
tion for  leave  to  appeal  in  formd  pauperis  was  necessary,  owing 
to  the  tact  that  the  applicant  had  become  a  pauper  after  the 
judgment  against  which  he  desired  to  appeal  had  been  given. 
In  HilpeH  v.  Castle  Mail  Packet  Co.  (6  S.C.  26)  the  Supreme 
Court  of  the  Cape  directed  a  litigant,  who  had  been  admitted  to 
sue  informd  pauperis,  to  give  security  for  the  costs  of  appeal, 
showing  that  in  that  court  a  pauper  litigant  had  not  a  free  and 
unrestricted  right  of  appeal. 

It  was  urged  that  the  Court  should  follow  the  practice  of  the 
English  courts,  which  allows  a  person  who  has  been  admitted  to 
sue  or  defend  as  a  pauper  to  prosecute  an  appeal  without  being 
required  to  obtain  any  further  leave.  I  do  not  think  that  this  is 
a  matter  in  which  such  a  practice  should  be  followed.    Our  Rules 
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of  Court  provide  that  no  person  shall  be  deprived  by  reason  of 
poverty  from  appearing  "  before  the  Court  in  any  action  or  suit 
either  as  plaintiff  or  defendant " ;  and  the  language  employed 
appears  to  me  to  contemplate  the  hearinff  of  an  action  in  the  first 
instance.  If  it  had  been  intended  that,  when  the  action  had 
once  been  determined,  such  a  person  should  be  at  liberty  to 
prosecute  an  appeal  in  fi/innd  pauperis  as  a  matter  of  course, 
specific  provision  would,  I  think,  have  been  made.  A  free  right 
of  appeal  might  preas  very  hardly  upon  a  respondent,  who  might 
be  harassed  by  a  purely  vexatious  and  groundless  appeal  without 
any  right  to  recoup  himself  for  the  cos^-  he  would  be  put  to  in 
defending  on  appeal  the  judgment  he  had  gained  in  the  court 
below. 

I  am  not  aware  what  were  the  considerations  which  led  to 
the  adoption  of  the  practice  prevailing  in  the  English  courts,  but 
the  necessity  for  placing  some  check  upon  the  free  right  of 
appeal  may  not  be  so  great  there  as  here,  where  the  number  of 
pauper  cases  is  by  no  means  inconsiderable.  In  my  opinion, 
therefoi*e,  whilst  on  the  one  hand  a  pauper  litigant  should  not  oe 
shut  out  entirely  from  access  to  the  court  of  appeal,  on  the  other, 
respondents  should  be  protected  from  being  placed  at  the  disad- 
vantage of  having  to  defend  groundless  appeals.  This  may  be 
done  in  one  of  two  ways :  either  by  requiring  the  appellant  to 
give  security  for  the  respondent's  costs  of  appeal,  or  by  the  court 
of  appeal  satisfying  itself  that  the  case  is  a  proper  one  in  which 
to  allow  ao  appeal.  The  first  of  these  alternatives  has  the  disad- 
vantage that  a  pauper  litigant  who  had  a  good  case  for  appeal 
may  be  shut  out  owing  to  his  inability  to  find  security,  and  the 
second  therefore  appears  to  me  to  be  the  better.  I  have  had  the 
opportunity  of  conferring  with  the  other  judges  of  the  Court 
now  in  Pretoria,  and  we  think  that  a  reasonable  and  proper 
practice  to  adopt  in  such  cases  is  the  following : — 

An  application  for  leave  to  appeal  should  be  made  by  a 
pauper  litigant  ex  parte  to  the  full  Court.  The  judges  of  the 
Court  will  consider  the  record,  and  decide  whether  the  case  is 
a  fit  and  proper  one  in  which  to  allow  an  -appeal.  The  respond- 
eqit  should  have  an  opportunity  of  being  heard  before  the  order 
giving  leave  is  made,  and  if  on  perusal  of  ^he  record  il  appears 
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that  there  is  priind  fctcie  ground  for  allowing  an  appeal  to  be 
made,  a  rule  would  be  iasued  calling  upon  him  to  show  cause 
why  leave  should  not  be  granted.  I  propose  therefore  to  refer 
the  present  application  to  the  full  Court. 

Applicant's  Attorneys:  Rooth  &  Wesnels;  Respondent's  Attor- 
ney :  D.  Nimmo. 


MASTER  OP  THE  SUPREME  COURT  v. 
MACLEAN'S  EXECUTRIX 

1904.    November  7,  28.    Smith,  Mason  and  Curlewis,  J.J. 

AdminittnUion  of  eHaies,^ Inventory,— Estate  dnty. — Law  X^.  15  o/ 
1899,  9ec.  1. 

The  Rtamp  duty  on  the  inventories  of  deceased  personn  impofled  by  aec.  1 
of  Law  Na  15  of  1899  is  chargeable  «n^  must  be  calcolated 
either  upon  the  assessed  gross  value  of  all  the  assets  of  the  estate 
or  upon  the  realised  value  if  they  are  sold. 

Where  a  deceased  person  had  disposed  of  certain  immovable  property 
during  his  lifetime,  but  the  dominium  of  the  property  still  remained 
vested  in  him  at  the  date  of  his  death,  Held,  that  the  duty  imposed 
by  sec.  1  of  Law  Na  15  of  1899  must  be  paid  upon  the  value  of 
the  property  so  disposed  of. 

In  re  EstaU  Kruger  ([1904]  T.a  133)  disapproved. 

Special  case.    The  facts  appear  from  the  judgment 

Bums-Begg,  for  the  plaintiff:  The  dinpoeition  executed  by 
W.  Q.  Maclean  did  not  purport  to  make  over  the  immovable 
property  then  still  in  the  name  of  Dr.  Maclean,  bu(  only  the 
moneys  to  be  realised  from  the  sale  thereof.  In  any  case  the 
immovable  property  never  vested  in  the  defendant.  She  had  at 
most  a  personal  right,  which  she  could  enforce  against  her 
husband  or  his  estate.  The  property  still  remained  part  of  the 
estate  of  W.  Q.  )^aclean,  and  as  such  is  liable  to  duty.    The 
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object  of  Law  No.  15  of  1899  is  to  inrtpose  a  duty  on  all  property 
which  is  left  by  a  deceased  person — a  general  duty  similar  to  that 
imposed  by  the  Probate  Acts  in  England  ;  see  55  Geo.  Ill,  c.  184, 
sec.  37 ;  Blaclnoood  v.  The  Queen  (8  App.  Cas.  82).  The  plaintiff 
is  entitled  to  claim  the  duty,  even  though  W.  G.  Maclean  was 
domiciled  in  Scotland;  see  Eaton  v.  Registrar  of  Deeds  (7 
S.C.249). 

Smuts,  for  the  defendant :  The  dispasition  was  intended  to 
include  all  the  property  coming  to  W.  G.  Maclean  from  the  estate 
of  his  son.  It  is  admitted  that  the  gift  is  valid.  The  whole 
question,  therefore,  is  whether  estate  duty  is  payable  on  property 
which  is  registered  in  the  name  of  the  deceased,  but  has  in  fact 
been  disposed  of  during  his  life. 

[Mason,  J.:  In  whom  was  the  legal  dominium  when  the 
father  died  ?] 

In  the  father;  see  Williams  v.  Williams (12  S.C.  392).  The 
Law  of  1899  must  be  strictly  construed.  The  intention  is  that 
all  property  that  actually  passes  under  the  will  shall  be  liable  to 
duty,  but  not  property  which  only  nominally  still  belongs  to  the' 
estate;  see  In  i^  Estate  Kriujer  ([1904]  T.S.  133).  In  the 
present  case  W.  G.  Maclean  had  divested  himself  of  the  property 
by  the  disposition ;  it  did  not  devolve  under  his  will,  ahd  is  there- 
fore not  liable  to  duty. 

Bwnis-Begffy  in  reply:  Everything  in  the  estate  must  be 
brought  up  in  the  inventory ;  see  Proclamation  No.  28  of  1902, 
sees.  14  and  15.  The  intention  of  the  legislature  was  to  impoee 
a  duty  on  all  the  assets  in  the  estate.  I  question  the  decision 
in  Kruger's  case,  but  this  case  is  not  on  all  fours  with  that  one. 
An  executor  here  would  not  recognise  the  disposition  as  confer- 
ring any  title  on  the  defendant. 

Cur.  adv.  mdt. 

Postea  (November  28) : — 

Smith,  J. :  This  is  a  special  case  raising  the  question  whether 
the  defendant  is  liable  to  pay  estate  duty  under  the  following 
circuipstances.  The  facts  agreed  upon  are  as  follows :  Dr.  Norman 
Macleannlied  on  the  23rd  June,  1900,  at  Johannesburg;,  leaving  a 
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will  under  which  his  father,  W.  Q.  Maclean,  was  appointed  sole 
heir.  W.  Q.  Maclean  resided  in  Edinburgh,  and  on  the  21st 
August,  1902,  he  there  executed  a  general  disposition  in  favour 
of  his  wife,  the  present  defendant,  under  which  he  made  over  to 
her  as  her  own  absolute  property  "  the  whole  means  and  estate 
heritable  and  movable,  real  and  personal,  wherever  situated,  of 
which  he  was  then  possessed  or  of  which  he  had  the  power  of 
disposal,  including  all  sums  falling  to  him  from  the  estate  of  his 
son  Norman  Maclean."  This  disposition  was  duly  recorded  in 
the  books  of  Council  and  Session  at  Edinburgh,  and  was  a  valid 
deed  of  gift  according  to  Scotch  law.  According  to  that  law  a 
husband  may  make  a  donation  to  his  wife,  subject  to  his  power 
to  revoke  it  during  his  lifetime,  and  subject  to  the  rights  of 
creditors,  who  would  not  otherwise  be  paid,  to  procure  its  revoca- 
tion. W.  Q..  Maclean  died  on  the  2nd  November,  1902,  without 
having  revoked  this  disposition,  and  it  is  not  alleged  that  there 
are  any  creditors  who  would  have  the  right  to  have  it  set  aside. 
W.  Q.  Maclean  left  a  will  dated  the  11th  January,  1893,  under 
which  the  defendant  was  appointed  sole  executrix  and  heiress. 

The  greater  portion  of  the  assets  of  the  estate  of  Dr.  Norman 
Maclean  consisted  of  immovable  property  situate  in  the  Trans- 
vaal. His  executor,  acting  under  letters  of  administration  granted 
on  the  21st  July,  1902,  realised  these  assets  on  the  26th  February, 
1903,  the  proceeds  amounting  to  £32,776,  13s.  4d.  It  does  not 
appear  whether  in  so  realising  it  he  was  acting  simply  in  pur- 
suance of  his  powers  as  executor,  or  whether  he  had  been 
instructed  to  sell  by  W.  Q.  Maclean,  or  by  the  defendant  subse- 
quent to  the  death  of  her  husband.  The  executor  paid  esti^ 
duty  under  Law  No.  16  of  1899,  and  the  balance  remaining 
in  his  hands  is  or  was  £26,932, 16s.  7d. 

The  plaintiff  claims  £269,  6a  6d.,  being  duty  at  the  rate  of 
1  per  cent  on  the  sum  of  £26,932,  Jl6s.  7d.,  which  he  contends  is 
payable  by  the  defendant  on  the  ground  that  on  the  death  of 
W.  Q.  Maclean  another  estate  was  created  in  this  colony,  and  that 
on  the  devolution  of  his  estate  this  duty  is  payable  by  the 
defendant  under  the  provisions  of  Law  No.  15  of  1899.  The 
defendant  contends  that  the  property  devolved  upon  her  by 
virtue  of  the  disposition,  cnade  by  her  husband  'in  his  Kfetime, 
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and  tliat  she  did  uot  take  it  under  the  will,  and  that  if  she  did 
take  it  under  the  will,  on  the  true  construction  of  Law  No.  15  of 
1899  duty  is  not  payable. 

The  first  ar$piment  addressed  to  us  on  behalf  of  the  plaintiff 
was  founded  on  the  construction  to  be  placed  upon  the  dispofd- 
tion  of  August,  1902.  It  is  contended  that  the  words  "  including 
all  sums  falling  to  him  from  the  estate  of  his  said  son  Norman 
Maclean  "  limit  the  general  words  of  gift  immediately  preceding, 
and  the  intention  of  W.  G.  Maclean  was  to  make  a  donation  in 
favour  of  his  wife  of  the  moneys  to  be  realised  by  the  sale  of  his 
son's  estate ;  that,  as  at  the  date  of  this  disposition  that  estate 
had  not  been  realised,  and  was  not  realised  until  some  time  after 
the  death  of  W.  G.  Maclean,  the  disposition  vested  in  her  only  a 
right  to  claim  the  proceeds  after  sale-^a  right  which  she  could 
enforce  after  realisation  of  the  son's  estate  against  her  husband 
during  his  life  or  against  his  executor  after  his  death.  This 
document,  like  others,  has  to  be  construed  to  carry  out  the  inten- 
tion of  the  person  making  it ;  and  having  regard  to  its  languag<>i, 
I  feel  no  doubt  that  the  intention  of  W.  G.  Maclean  was  to  make 
a  donation  in  favour  of  his  wife  of  all  his  property,  movable  and 
immovable,  wherever  situate,  and  that  he  did  not  intend  to  make 
any  distinction  as  to  the  time  when  the  property  should  vest  in 
her  between  the  property  or  the  proceeds  of  the  property  form- 
ing part  of  his  son's  estate  and  any  other  property  of  which  he 
was  possessed  at  the  time  of  the  making  of  the  disposition.  The 
words  do  not  appear  to  me  to  be  words  of  limitation,  betokening 
an  intention  that  the  donation  of  his  interest  in  his 'son's  estate 
should  become  operative  only  after  the  realisation  of  that  estate. 

I  proceed  then  to  consider  whether  oxx  the  passing  of  the 
general  disposition  of  the  21st  August,  1902,  and  its  registration, 
the  property  of  Norman  Maclean  vested  in  Mrs.  Maclean.  Mr. 
Smuts  admitted  that  on  the  death  of  Norman  Maclean  the  domi- 
nium in  the  immovable  property  forming  his  estate  became 
vested  in  W.  G.  Maclean,  his  father,  by  virtue  of  his  appointment 
as  sole  heir  under  Norman  Maclean's  will.  Thid  admission  frees 
us  from  the  necessity  of  considering,  as  we  should  otherwise 
have  had  to  do,  the  question  as  to  whethef  the  dominium  in  < 
immovable  property  not  specifically  bequeathed  vests  in  the 
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executor  or  in  the  heir  on  the  decease  of  the  owner  who  has  died 
leaving  a  will.  Mr.  Smuts  having  admitted  for  the  purposes  of 
this  case  that  the  dominium  was  in  W.  G.  Maclean,  I  propose  to 
decide  the  case  on  the  basis  of  that  admission. 

At  the  time  of  this  general  disposition  the  dtyininium  in 
Norman's  immovable  property  situate  in  the  Transvaal  still  re- 
mained vested  in  W.  G.  Maclean.  The  disposition  of  August, 
1902,  conferred  upon  his  wife  a  right  to  claim  this  property  from 
W.  Q.  Maclean,  her  husband,  and  nothing  more.  It  clearly  did 
not  vest  the  dmninium  in  her,  as  under  the  law  of  this  colony 
registration  in  her  name  is  essential  for  that  purpose.  Neither 
did  it  confer  upon  her  an  absolute  right,  as  the  disposition  was 
revocable  by  her  husband,  and  she  would  have  been  unable  to 
enforce  a  claim  against  him  if  he  declined  to  transfer  the  property 
to  her.  The  dominium  in  the  property  tlien  remained  vested 
in  W.  G.  Maclean  down  to  the  time  of  his  death,  on  which  event 
the  disposition  conferred  upon  her  an  absolute  right  to  claim  thi^ 
property  (saving  in  so  far  as  it  might  be  within  the  power  of  the 
creditors  of  W.  G.  Maclean  to  get  it  set  aside);  but  still  only 
a  right,  the  property  itself  forming  part  of  the  estate  of  W.  G. 
Maclean.  It  appeai-s  to  me,  therefore,  tliat  the  property  did  not 
vest  in  Mrs.  W.  O.  Maclean  under  this  general  disposition.  The 
question  has  not  been  raised  how  far  the  Transvaal  law  would  be 
applicable  to  the  case  of  a  donation  or  disposition  such  as  the  one 
before  us,  so  far  as  it  affects  to  dispose  of  immovable  property  in 
the  Transvaal,  and  it  is  not  therefore'  necessary  f ot  us  to  express 
an  opinion  on  it  If  the  property  formed  part  of  W.  G.  Maclean's 
estate  at  the  time  of  his  death,  we  have  next  to  decide  whether 
duty  is  payable  upon  its  value  under  the  terms  of  Law  No.  15  of 
1899.  Sec  1  says :  "  The  stamp  duty  on  inventories  of  deceased 
persons  shall  be  estimated  according  to  the  assessed  value  of  the 
estate  of  the  deceased,  or  upon  sale  of  the  estate  according  to  the 
vendu  roll,  and  shall  amount  to  1  per  cent,  on  the  amount  of  the 
inventory."  It  is  contended  for  the  defendant  that  "  estate  "  here 
means  the  net  value  of  the  assets^after  the  deduction  of  all  debts 
and  claims  other  than  beque3ts,  legacies  or  apportionment  or  sale 
of  land  when  so  directed  by  a  will,  it  Toeing  specifically  provided 
that  these  shall  be  brought'up  in  the  inventory. 
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The  langdage  certainly  leaves  much  to  be  desired  in  point  of 
clearness.  There  is  no  provision  as  to  what  the  inveutoiy  men- 
tioned is  to  comprise ;  and  whilst  reference  to  the  assessed  value 
and  the  vendu  roll  would  seem  rather  to  point  to  the  inventory 
being  a  schedule  of  all  the  assets,  and  to  the  duty  of  1  per  cent 
being  payable  on  the  value  of  these,  it  might  perhaps  be  difficult 
to  say  that  the  term  "  estate/'  on  the  value  of  which  the  duty  is 
to  be  paid,  was  not  uised  as  signifying  the  whole  mass  of  assets 
and  liabilities.  To  enable  us  to  construe  the  doubtful  language 
of  any  law,  it  is  useful  to  consider  the  object  with  which  it  was 
enacted.  Law  No.  15  of  1899  was  enacted  to  amend  the  provi- 
sions of  Law  No.  2  of  1871,  a  Law  which  amongst  other  things 
fixed  the  duties  leviable  on  the  administration  of  the  estates  of 
deceased  persons,  regulated  by  Law  No.  12  of  1870.  Law  No.  2 
of  1871  made  provision  for  the  taking  of  duties  of  different  kinds 
in  connection  with  the  administration  of  the  estates  of  deceased 
persons.  Thus  in  testate  estates  a  scale  of  duties  is  prescribed 
f  ar}ring  with  the  value  of  the  estate,  though  I  can  find  no  pro- 
vision in  Law  No.  12  .of  1870  prescribing  that  any  valuation 
should  be  made.  In  intestate  estates  duty  was  chargeable  upon 
the  inventory  at  so  much  per  folio,  which'  varied  in  amount  with, 
the  value  of  the  estate,  and  the  amount  of  which  depended  also 
upon  whether  the  valuation  had  been  made  by  the  field-comet 
alone,  or  whether  it  had  been  valued  by  sworn  appraisers;  a 
further  fee  was  chargeable  upon  liquidation  accounts  according 
to  the  amount  involved  after  deduction  of  expenses.  All  these 
duties  were  abolished  by  Law  No.  16  of  1899,  and  replaced  by 
one  duty  of  1  per  cent,  which  is  to  be  taken  on  the  inventory  and 
calculated  upon  the  assessed  value  of  the  estate  or  according  to 
the  vendu  roll  in  case  of  sale. 

The  object  of  this  Law  being  only  to  consolidate  and  amend 
the  duty  theretofore  chargeable  under  Law  Na  2  of  1871  in 
respect  of  proceedings  taken  under  Law  No.  12  of  1870,  it  is 
impossible  in  my  opinion  to  suppose  that  any  different  meaning 
was  intended  to  be  given  to  the  words  ''  estate  "  and  "inventory,"* 
in  Law  No.  15  of  1999  jbo  that  which  they  bore  in  the  Law  of 
1870 ;  and  it  seems  to  roc  to  be  clear  that  in  that  Law  the  word 
*'  estate  "  was  Used  as  signifying  the  *"  assets  "  of  the  estate,  and 
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not  the  residuum  of  an  estate  after  all  claims  against  it  had  been 
satisfied,  aiid  that  it  was  these  assets  of  which  an  "  inventory  " 
was  to  be  made.  Thus  in  the  case  of  a  testate  estate  the  execu- 
tor's duty  is  without  delay,  and  at  the  latest  within  six  weeks,  to 
frame  an  inventory  of  the  *'  estate  **  showing  all  assets  belonging 
to  tlie  estate  at  the  time  of  the  death,  and  to  transmit  it  to  the 
Master  (sec.  9),  whilst  provision  is  made  for  his  calling  upon  credi- 
tors to  file  their  claims  at  a  period  which  must  be  subsequent  to 
the  transmission  of  the  inventory  of  the  estate  to  the  Master 
(sec.  10).  This  appears  to  me  to  show  conclusively  that  by  '*  in- 
ventory of  the  estate ''  was  meant  only  a  list  of  the  assets,  and  did 
not  comprise  the  liabilities.  Similarly,  in  the  case  of  intestate 
estates  the  field-comet  with  two  impartial  persons  was  required 
to  "make  up  an  inventory  of  the  estate  and  value  the  same,"  i,e. 
assess  the  value  thereof,  and  "  forward  it  to  the  Orphan  Master 
within  fourteen  days"  (sec.  29),  and  power  was  given  to  the 
Master  to  have  the  ''estate"  valued  again  by  two  sworn  ap- 
praisers, either  sxio  motu  or  at  the  instance  of  the  heir,  if  he 
considered  that  the  field-cornet's  valuation  had  not  been  effected 
according  to  law  (sec.  31).  Bolh  from  the  language  of  these 
sections,  and  from  the  consideration  that  the  word  "  estate  "  used 
in  them  must  be  held,  in  ttie  absence  of  a  clear  indication  to  the 
contrary,  to  have  the  same  meaning  as  in  sec.  9, 1  come  to  the 
conclusion  that  where  the.  Law  speaks  of  the  inventory  of  an 
intestate  estate  it  means  an  inventory  of  the  assets  of  the 
estate. 

This  being  so,  and  the  object  of  Law  No.  15  of  1899  being 
only  to  provide  one  scale  of  duties  in  respect  of  both  testate  and 
intestate  estates  in  lieu  of  those  previously  chargeable,  it  appears 
to  me  to  follow  that  the  same  construction  must  be  placed  on  the 
word  *'  estate  "  in  this  Law  as  it  bears  in  the  Law  of  1870,  and 
that  on  the  true  construction  of  the  Law  the  duty  is  chargeable 
on  the  inventory  which  contains  a  list  of  all  the  assets  of  the 
estate.  The  amount  of  that  duty  is  to  be  calculated  at  1  per 
cent  either  upon  the  assessed  value  of  the  assets  or  upon  tlie 
realised  value,  if  ^they  are  sold.  In  other  words,  in  my  opinion 
the  duty  is  chargeable  upon  the  gross  value  of  an  estate,  and  not 
upon  the  net  value.      This  construction  of  the  Law  is  much 
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strengthened  by  the  provision  that  the  "  duty  is  to  be  estimated 
according  to  .the  vendu  roll  in  case  of  a  sale,"  thus  showing  that 
claims  against  the  estate  are  not  to  be  included  for  the  purpoee  of 
calculating  the  amount  of  duty. 

Our  attention  was  directed  to  the  case  of  In  re  Estate  Kruger 
([1904]  T.S.  133).  In  tl^is  case,  which  was  a  decision  in  Chambera* 
the  question  of  the  construction  to  be  placed  upon  Law  No.  15  of 
1899  came  up  for  decision,  and  the  learned  judge  apparently 
came  to  a  conclusion  in  opposition  to  that  at  which  I  liave 
arrived,  finding  that  ''  estate  "  means  "  the  available  balance  of 
the  estate."  That  case  was,  however,  decided  upon  an  ex  parte 
application,  and  the  learned  judge  had  not  the  advantage  of  hav- 
ing the  matter  fully  argued  before  him,  as  would  have  been  the 
case  had  the  application  been  opposed,  and  his  attention  was 
consequently  not  directed  to  the  pre-existing  Laws,  which  in  my 
opinion  must  be  considered  in  order  to  comprehend  the  meaning^ 
of  the  Law  of  1899.  Under  these  circumstances  the  dictum  in 
Kruger*8  case  is  not  one  which  the  Court  should  follow  in  this  case. 

If  then  the  property  formed  part  of  the  estate  of.  W.  G. 
Maclean  at  the  time  of  his  death,  and  if  the  construction  of  the 
Law  of  1899  is  such  as  I  have  indicated,  it  appears  to  me  to 
follow  that  the  duty  of  1  per  cent,  is  payable  upon  it.  The  duty 
is  payable  upon  the  inventory,  and  no  inventory  of  the  estate  of 
W.  0.  Maclean  lias  been  drawn  up  and  no  letters  of  administration 
have  been  issued  in  this  colony;  but  this  formality  has  been 
omitted  by  arrangement  with  the  Master,  and  subject  to  the 
condition  that  duty  should  be  paid  if  it  were  decided  that  it  was 
legally  claimable.  The  duty  is  payable  on  the  value  of  the  estate 
as  existing  at  the  death  of  the  deceased,  and  the  fact  that  the  im- 
movable property  has  subsequently  been  converted  by  the  execu- 
tor of  Norman  Maclean  into  money  cannot  affect  the  q^uestion. 
If  this  conversion  had  taken  place  before  the  death  of  W.  G. 
Maclean,  then  it  is  possible  that  the  proceeds  would  have  vested 
in  Mrs.  Maclean  under  the  general  disposition ;  but  once,  it  ia 
admitted  that  the  property  remained  vested  in  W.  G.  Maclean, 
and  formed  part  of  his  estate  at  his  death,  the  liability  to  pay 
duty  attached,  and  the  subsequent  conversion  in  my  opinion  ia 
immaterial 
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For  these  reasonfl  I  am  of  opinion  that  there  should  be  judg- 
ment for  the  plaintiff  for  the  sum  of  £269,  6a  6d.  and  costs. 
Mason  and  Curlewis,  J.J.,  concurred 

Plaintiff's  Attorney ;  /.  H.  L.  FindXay ;  Defendant's  Attor- 
neys :  Macintodi  <fe  KeiinerUy. 
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1904.    November  2*,  25  And  30,    Wessels,  Mason  and 
Curlewis,  J.J. 

Ciuttonui,-^  ImportUig  goodn  without  due  etUry. — Forfeiture, — Fine. — 
Ordinance  No,  23  of  1902,  gece.  2  and  52. 

Where  a  person  had  imported  goods  intx)  the  Transvaal  without  due 
entry  and  payment  of  customs  duty,  as  prescribed  by  sec.  2  of 
Ordinance  No.  23  of  1902,  Held  (Curlewis,  J.,  dissentiente),  ih&t 
he  was  not  liable,  in  .addition  to  the  forfeiture  of  the  goods  decreed 
by  sec.  2  of  the  Ordinance,  to  the  penalty  of  a  fine  not  exceeding 
£300  prescribed  by  sec.  52  of  the  Ordinance. 

Action  for  the  sum  of  £19,114,  3s.  3d.,  being  (a)  the  sum  of 
£300,  fine  due  and  owing  by  the  defendant  in  terms  of  sees.  2 
and  52  of  Ordinance  No.  23  of  1902,  for  having  imported  into 
the  Transvaal  cut  diamonds  and  rings  of  the  duty-paid  value  of 
£6171,  7s.  9d.  without  entering  the  same  for  the  payment  of 
customs  duty.  (6)  The  sum  of  £300,  line  due  and  owing  by  the 
defendant,  in  terms  of  sees.  16  and  52  of  the  said  Ordinance  for 
having  failed  to  keep  proper  books  showing  his  dealings  with 
the  said  diamonds  and  rings,  (c)  The  sum  of  £18,514,  3s.  3d., 
being  a  forfeiture  or  fine  of  treble  the  duty-paid  value  of  the 
diamonds  and  rings  to  which  the  defendant  became  liable,  in' 
terms  of  see.  38  of  the  Ordinance,  for  having  Removed  and  other- 
wise dealt  with  the  diamonds  and  rings  in  the  Transvaal. 
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The  plaiDUflTs  claim  originally  was  for  the  sum  of  £12,428, 
18a  6d.  The  defendant  being  in  default,  judgment  was  on  the 
22nd  August,  1904,  given  in  favour  of  the  plaintiff  for  £10,225,  la 
and  costs  (see  supra,  p.  651).  Subsequently  the  defendant  ob- 
tained an  order  under  Rule  No.  43  setting  aside  the  judgment 
by  default  and  giving^ him  leave  to  defend  the  action.  The 
plaintiflTs  claim  was  thereupon,  by  consent,  amended  so  as  to 
include  further  transactions  by  the  defendant. 

The  facts  of  the  case  are  not  material  to  this  report. 

Easelen  (with  him  Barber  and  Buma-Begg),  for  the  plaintiff. 
Smuts,  for  the  defendant. 

Wessels,  J.:  In  this  case  the  Director  of  Customs  claims 
three  amounts  from  the  defendant :  first,  an  amount  of  £300  is 
claimed  because  he  has  imported  goods  and  not  entered  them ; 
secondly,  an  amount  of  £300  is  claimed  because  he  has  dealt  in 
diamonds  and  has  made  a  business  of  the  buying  and  selling  of 
diamonds,  and  has  not  kept  proper  books  and  records;  and 
thirdly,  an  amount  is  claimed  under  sec.  38,  which  is  treble  the 
amount  of  the  duty-paid  value  of  the  gooda 

I  shall  first  deal  with  the  first  £300,  and  I  shall  assume  that 
the  Crown  has  proved  its  case.  Assuming  that  the  Crown  has 
proved  that  the  defendant  imported  these  diamonds,  the  question 
is  whether  under  those  circumstances  he  is  liable  for  ..the  fine  of 
£300.  The  words  of  the  sections  are  so  extremely  clear  that  I 
cannot  see  how  I  can  possibly  come  to  the  oonclusion  that,  over 
and  above  the  penalty  of  forfeiture,  he  is  also  liable  to  the  penalty 
in  sec  52.  Sec  2  says  that  no  goods  shall  be  imported  into  this 
colony  without  due  entry,  and  any  goods  imported  contrary  to 
this  shall  be  forfeited.  Now  forfeiture  of  goods  is  a  punishment ; 
it  is  just  as  much  a  punishment  as  fining.  The  section  then  goes 
on  to  say  that  such  forfeiture  shall  not  be  exclusive  of  any  other 
punishment  that  there  may  be  attached  to  any  particular  section 
under  this  or  any  other  Law.  Then  sec  52  says  that,  wherever 
there  is  a  section  in  the  Law  which  does  not  provide  any  penalty, 
the  legislature  gives  the  judge  the  right  to  attach  the  penalty  of 
a  fine  not  exceeding  £300  to  any  section  which  has  no  penalty. 
Now  sec.  2  has  a  penalty  (^iz.,  forfeiture)  attached  to  it,  and 
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therefore  sec  52  does  not  apply.  Sec  2  does  not  read  that  there 
is  a  penalty  of  forfeiture,  and  over  and  above  that  another 
penalty  of  £300.  It  only  deals  with  two  kinds  of  penalties, 
the  penalty  imposed  in  the  section  itself  (namely,  forfeiture),  and 
such  other  penalty  as  the  man  may  be  subject  to  linder  any  other 
section  of  the  Ordinance.  Therefore  the  first  £300  cannot  be 
claimed  by  the  State. 

The  second  £300  depends  upon  whether  defendant  has  done 
a  business  in  the  State  and  failed  to  keep  proper  books,  and  it 
will  be  more  convenient  to  deal  with  that  £300  and  with  the 
penalty  under  sec.  38  together.  ^His  lordship  reviewed  the 
evidence  at  length  and  proceeded.)  Under  all  these  circum- 
stances, therefore,  it  appears  to  me  perfectly  clear  that  the  Crown 
has  proved  that  the  diamonds  which  were  sold  by  the  defendant 
were  diamonds  imported  by  the  defendant,  and  which  had  not 
paid  duty. 

The  question  is  now  to  what  amount  is  the  plaintiff  entitled. 
Tlie  amount  of  the  sales  is  admitted  at  £6000.  Taking  £6000  as 
the  amount,  and  making  a  liberal  allowance,  say  we  allow  him 
50  per  cent,  profit  on  his  transactions,  which  I  think  he  certainly 
cannot  complain  of  as  being  tdo  little — assuming  that,  the  original 
cost  would  be  £4000.  Deducting  from  the  £4000,  £430  for 
diamonds  for  which  he  actually  paid  duty,  it  will  leave  the  value 
of  the  goods  upon  which  duty  was  not  paid,  and  upon  which 
duty  should  have  been  paid,  £3570.  Now  three  times  £3570  is 
£10,710. 

Then  we  have  also  to  consider  the  question  of  the  £300  under 
sec.  16.  It  is  perfectly  manifest  to  me  that,  although  the  defend- 
ant was  ostensibly  a  working  jeweller,  the  main  part  of  hi& 
business,  in  this  country  at  any  rate,  was  the  buying  and'  selling 
of  diamonds.  He  was  trading  and  dealing  in  diamonds  just  as 
any  ordinary  jeweller.  He  was  a  dealer  in  diamonds,  and  it  was 
his  duty  under  sec  16  to  keep  proper  books.  He  did  not  do  so, 
and  therefore  he  is  liable  to  the  penalty  of  £300. 

The  plaintiff  is  therefore  entitled  to  judgment  for  £11,010 
with  costs. 

M.\S0N,  J. :  I  concur. 


lOOi  ROUX  k  JACOBSZ  v.  AARON. 

CuBLEWis,  J.:  I  concar  in  the  judgment  which  has  been 
delivered  by  my  brother  Wessels.  I  am,  however,  not  prepared 
'to  hold  that  sec  52  does  not  apply  to  sec  2.  If  that  is  the  case, 
then  the  logical  outcome  of  that  application  of  the  Law  is  that 
there  is  no  penalty  at  all  attaching  to  smuggling  goods  into  the 
country.  It  seems  to  me  that  sec  2  provides  that  goods,  of  which 
no  proper  entry  has  been  made  and  which  are  liable  to  duty,  are 
liable  to  forfeiture ;  but  that  section  does  not  provide  punish- 
ment for  the  person  who  imports  the  goods  without  making  the 
entry  and  paying  the  duty.  It  may  well  happen,  and  frequently 
does  happen,  that  the  person  who  imports  goods  is  not  the  owner 
of  those  godds,  and  I  think  that  sec  52  would  apply  to  a  person 
importing  goods  without  making  a  proper  entry,  and  that  the 
punishment  therein  provided  would  apply  to  such  person. 

I  am  therefore  of  opinion  that  the  amount  of  £300  should  have 
been  allowed  under  sec  2  and  sec  52,  as  well  as  the  £300  allowed 
by  sec  16. 

Plaintiff's  attorney:  y.  H.  L.  Findlay ;  Defendant's  Attor- 
neys :  Beyers  cC*  Oosthuizen. 
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Provisional  seiUence,  —  Taxed  hill  of  costs.  —  AiUymey  afid  diefU.  — 
Jfore  than  one  attorney  on  the  record. 

A  granted  a  power  of  attorney  empowering  6  <k  G,  a  firm  of  attorneys 
at  Pretoria,  and  D  d;  E.,  a  firm  of  attorneys  at  Johannesbui^, 
jointly  and  severally  to  act  for  him  in  a  certain  action  instituted 
by  him,  in  which  eventually  no  order  was  made  as  to  costs. 
Work  was  done  and  fees  were  disbursed  in  oor.nection  with  the 
action  by  each  of  these  firms  acting  independently  of  each  other, 
and  certain  of  the  pleadings  were  signed  by  members  of  both 
firms.  B  d;  G  submitted  for  taxation  a  joint  bill  including  their 
own  fees  and  disbursements  as  well  as  those  of  D  db  K     A  ob- 
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jecied  to  the  l^ill  being  taxed  in  this  way,  but  the  Taxing  Master 
disallowed  the  objection.  B  &  C  now  sued  for  provisional  sentence 
on  the  bill  as  taxed.  A  opposed,  and  alleged  that  he  had  a  good 
defence  as  regards  so  much  of  Uie  bill  as  related  to  charges 
made  by  D  £  K  Netd^  that  B  &  C  were  not  entitled  to  sue  for 
the  fees  and  disbursements  of  D  &  E  acting  independently  and 
not  as  the  agents  ciB  &C,  and  that  provisional  sentence  must  be 
refused  with  costs.  By  consent,  however,  provisional  sentence 
was  granted  for  the  amount  of  that  part  of  the  bill  consisting  of 
the  fees  and  disbursements  of  B  <b  C. 

The  plaintiffs  in  this  case' claimed  provisional  sentence  for 
the  sum  of  £4089,  3s.  9d.,  being  the  amount  of  a  duly  taxed  bill 
of  costs,  as  between  attorney  and  client,  in  an  action  instituted 
by  the  defendant  against  the  Johannesburg  Municipality,  in 
which  action  no  order  as  to  costs  was  made,  the  defendant  there- 
fore becoming  liable  to  pay  his  own  costs  in  the  action.  Annexed 
to  the  summons  was  .the  power  of  attorney  granted  in  the  origi- 
nal action  by  the  defendant.  This  power  was  in  favour  of 
P.  C.  Jacobsohn,  L.  A.  Hutton,  A.  S.  Roui^  and  L.  J.  Jaoobsz 
jointly  and  severally. 

Affidavits  were  filed  by  the  defendant  setting  out  that  the 
power  in  question  was  granted  by  him  to  Messrs.  Jacobsohn  & 
Hutton,  who  were  his  attorneys  at  Johannesburg,  and  that  at 
their  request  the  names  of  their  Pretoria  agents,  Messrs.  Roux 
&  Jaoobsz,  were  inserted.  Further,  that  practically  the  whole 
of  the  work  in  connection  with  the  action  (which  was  heard  in 
the  Supreme  Court)  was  done  at  Johannesburg,  and  that  the 
Pretoria  firm  acted  entirely  as  the  agents  of  the  Johannesburg 
firm.  The  bill  of  costs  as  sued  on,  it  may  be  here  stated,  consisted 
of  two  parts,  an  amount  of  £1127,  13s.  Id.,  being  the  fees  and 
disbursements  of  the  Pretoria  firm,  and  the  balance  the  fees  and 
disbursements  of  the  Johannesburg  firm.  At  the  taxation  the 
defendant  protested  against  the  bill  being  taxed  in  such  manner 
that  it  would  appear  that  Jacobsohn  &  Hutton  were  the  agents 
of  Roux  &  Jacobsz,  his  contention  being  that  the  contrary  was 
actually  the  case.  The  Taxing  Master,  however,  overruled  this  pro- 
test, and  taxed  the  whole  bill  in  favour  of  Roux  &  Jacobsz.  The 
defendant  further  stated  that  all  four  of  the  attorneys  appeared 
on  the  record ;  that  at  the  time  of  the  action  commencing  he  had 
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made  a  verbal  agreement  with  Jaoobsohn  &  Button  to  the  effect 
that  they  would  at  the  end  of  each  month  render  him  a  statement 
showing  their  disbursements,  which  would  then  be  paid  by  him, 
but  that  their  fees  should  only  be  paid  when  the  whole  of  the 
proceedings,  including  any  appeal  or  resulting  arbitration,  were 
completed;  that  an  appeal  had  been  noted,  whidi  was  still 
pending,  and  that  an  arbitration  ordered  by  the  Court  had  not 
yet  commenced ;  that  the  disbursements  of  Jaeobsohn  &  Button 
had  been  duly  paid,  and  that  he  had  offered  to  pay  the  taxed 
costs  of  Roux  &  Jaoobsz. 

On  behalf  of  the  plaintiflb  affidavits  were  filed  denying  that 
any  tender  of  their  share  of  the  costs  had  been  made,  and  also 
denying  the  verbal  agreement  as  set  out  by  the  defendant. 

During  the  arguipent  the  Court  referred  to  the  records  of  the 
case  Aaron  v.  Johannesburg  Municipality,  from  which  it  ap- 
peared that  some  of  the  pleadings  had  been  signed  by  members 
of  both  firms. 

Smuts  (with  him  de  Wet),  for  the  plaintiffs,  moved  for  provi- 
sional sentence  {CommiasioTier  for  the  Sequestrator  v.  Vos,  1 
Menz.  286). 

Oregorowski,  for  the  defendant :  The  Taxing  Master  has  no 
power  to  tax  a  bill  of  costs  as  -between  attorney  and  client.  His 
authority  and  duties  are  clearly  laid  down  in  Rule  of  Court  No. 
67  (c),  which  only  contemplates  costs  as  between  party  and  party. 
Even  if  the  Taxing  Master  had  authority,  the  proper  course  of 
procedure  on  such  a  bill  is  to  sue  illiquidly.  There  are  several 
facts  to  be  proved  extrinsiclBtlly,  such  as,  for  instance,  that  the 
attorney  lias  fulfilled  his  mandate  and  that  his  mandate  has  come 
to  an  end  ;  see  EUioU  y.  Taylor  (6  S.C.  18)  ;  Dicka^m  v.  Qelden- 
huys  (1  Menz.  60);  Dewhurst  v.  Matthew  (2  H.C.O.  183); 
Manby  v.  WiUiams  (5  S.C.  183);  Municipality  ofOudtshoom  v. 
du  Preez  (1  S,C.  195). 

Further,  all  the  attorneys  are  on  the  record,  and  it  is  clear 
that  they  have  been  acting  independently  of  each  other.  Under 
those  circumstances  the  defendant  is  entitled  to  have  the  bills 
separate,  so  that  he  can  be  in  a  position^  to  raise  the  separate 
defence  which  he  has  to  the  claim  of  the  one  fiim. 
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'SrmUs,  in  reply:  The  Taxing  Master  has  acted  within  the 
scope  of  his  authority ;  see  sees.  1  and  3  of  Law  No.  12  of  1899. 
He  was  justified  in  dealing  with  the  only  attorneys  on  the  record, 
viz.,  the  Pretoria'  attomey&  Even  if  the  Taxing  Master  was 
wrong  in  his  decision  to  treat  the  bill  as  one,  the  defendant  is 
now  debarred  from  raising  that  question.  His  proper  course  was 
to  have  brought  the  decision  of  the  Taxing  Master  in  review  as 
provided  by  the  Law ;  see  sec  17  of  Law  No.  12  of  1899. 

In  answer  to  a  question  by  the  Court,  Oregorowald  stated 
that  the  defendant  would  consent  to  judgment  being  given  for 
the  amount  of  plaintiffs'  own  bilL 

Wessels,  J. :  In  this  case  it  is  perfectly  dear  from  the  affi- 
davits, and  from  the  record  itself,  which  I  have  examined,  that 
in  the  case  of  Aaron  v.  JchjOLnnedbarg  Municipality  Messrs. 
Roux,  Jacobsz,  Hutton  and  Jacobsohn  were  all  appointed  by  the 
defendant  as  attorneys  in  the  case.  They  were  all  appointed 
jointly  and  severally,  and  they  all  took  part  in  the  proceedings 
which  led*up  to  the  judgment,  and  all  their  names  appeared  on 
the  record  of  the  case  in  some  form  or  another;  so  that  the 
defendant  is  quite  correct  when  he  says  they  were  all  four  attor- 
neys on  the  record,  and  that  the  record  was  not  limited  to  Roux 
&  Jacobsz. 

Under  these  circumstances  the  question  arises  whether,  when 
a  number  of  attorneys  are  acting  together  as  the  attorneys  on 
the  record,  any  one  or  more  of  those  attorneys  can  sue  provision- 
ally not  only  for  the  fees  for  work  and  the  disbursements  made 
by  himself  independently,  but  whether  any  one  can  come  for- 
ward and  sue  as  an  attorney  on  the  record  for  all  the  disburse- 
ments made  by  all  the  various  attorneys  in  the  case.  If  it  were 
to  be  allowed  that  Roux  &  Jacobsz  can  do  so,  I  see  no  reason 
why  Hutton  and  Jacobsohn  could  not  do  so,  nor  can  I  see  any 
reason  why  any  of  these  attorneys  could  not  do  so.  If  there  are 
a  number  of  attorneys  all  acting  on  the  record,  then  each  one 
can  sue  for  such  disbursements  as  he  has  made  himself,  and  for 
such  work  he  has  done  himself,  and  any  one  of  them  can  apie  for 
any  disbursement  made  by  himself,  plus  any  disbursements 
which  have  been  made  by  any  of  the  others  acting  as  his  agent 
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and  in  that  capacity.  But  no  one  of  them  can  sue  for  fees 
due  to  himself  and  disbursements  due  to  himself  and  also  for. 
fees  earned  and  disbursements  made  by  the  others  independently 
of  any  instructions  on  the  part  of  the  person  suing.  For,  if  the 
Court  were  to  allow  such  a  state  of  affairs  to  happen  grave 
injustice  may  be  done,  because,  whereas  a  very  good  defence  may 
be  raised  against  two  or  more  of 'th^se  attorneys,  that  defence 
could  perhaps  not  be  raised  if  action  is  brought  by  any  one  of 
them ;  and  if  therefore  these  three  agree  that  the  one  who  had 
the  best  case  should  bring  it,  it  would  be  very  hard  on  thje  client 
not  to  be  able  to  raise  his  defence  against  the  others. 

Under  the  circumstances,  therefore',  it  appears  to  me  thai, 
whereas  all  the  attorneys  were  acting  independently  as  attor- 
neys, it  cannot  be  said  that  Button  &  Jacobsohn  were  acting  as 
the  agents  of  Roux  &  Jacobsz;  therefore,  under  these  circum- 
stances Rous  &  Jacobsz  cannot  sue  provisionally  for  more  than 
what  is  actually  due  to  them,  either  for  fees  earned  by  them  or 
for  disbursements  made  by  them,  or  disbursements  authorised  by 
them  through  Button  &  Jacobsohn  and  paid  out  on  their  autho- 
rity. It  is  perfectly  clear  to  me  that  Rous  b  Jacobsz  cannot  sue 
for  fees  due  to  Button  &  Jacobsohn  which  were  earned  inde- 
pendently of  any  instruction  that  Rous  &  Jacobsz  had  given,  or 
for  disbursements  made  by  Button  &  Jacobsohn  independent  of 
any  instructions  given  by  Roux  &  Jacobsz. 

Under  these  circumstances  provisional  sentence  cannot  be 
granted  for  the  amount  as  claimed,  but  Mr.  Smuts  says  if  he  is 
not  entitled  to  provisional  sentence  for  the  full  amount,  he  would 
ask  the  Court  to  give  provisional  sentence  for  the  amount  due  to 
Roux  &  Jacobsz  alone.  Mr.  Oregorowaki  has  no  objection  to 
that  course  being  pursued,  and  therefore  the  Court  will  give 
provisional  sentence  for  the  amount  which  is  due  to  Roux  fr 
Jacobsz  alone,  that  is,  the  sum  of  £1127, 13s.  Id.  As,  except  for 
this  consent  on  the  part  of  the  defendant,  the  plaintifis  would 
not  have  been  entitled  to  recover  any  amount  in  this  action,  the 
defendant  will  have  his  costs  of  opposition. 

Plaintiffs*  Attorneys:  Rooth  &  Wessela;  Defendant's  Attor- 
neys :  Stegmann,  Eaeelen  &  Roos. 

END  OF  VOL.  fX>B  1904. 
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hiH  application  ;  the  Court  on  the  application 
of  L  ^ve  co8t«  to  him  as  hetween  attorney 
and  client.     Macinty^'e  v.  Le  Roy,  180 


ATTORNEY. 

See  (Contract  (Solicitor  and  Client). 

Receipt  of  money  on  behalf  of  a 
client— How  far  within  the  scope  of 
attorney's  business— Partnership.— It 
is  no  part  of  the  dnty  of  an  attorney,  as  such, 
to  receive  money  on  hehalf  of  his  client ;  hut 
^vhere  a  transaction  which  is  within  the  scope 
of  the  husinefts  of  a  lirm  of  attorneys,  whether 
strictly  speaking  the  work  of  an  attorney  or 
not,  involves  the  receipt  of  money,  then  the 
receipt  of  such  money  oy  one  partner  in  itself 
within  the  scope  of  the  husiness,  and  makes 
the  firm  liahle  therefor.  An  attorney  is  liahle 
for  the  default  of  his  partner  acting  within 
the  scope  of  the  partnership  husiness.  Crog- 
harCs  Executtnx  v.  Whitby' it  Webber,  101 


BENEFICIAL  OCCUPATION. 

See  Landlord  and  Tenant. 


BROKER. 

See  Principal  and  Aoent. 


CARRIERS. 

Railway  line  controlled  hj  different 
authorities— Liability  for  damage  to 
ffoods— Contract.— ^V  here  geods  were  de- 
livered to  the  Portuguese  railway  at'  Delagoa 
Bay  to  he  carried  to  Johannesburg,  the  con- 
tract of  carriage  heing  entered  into  with  the 
Portuguese  railway,  Held,  that  an  action  for 
dama^^  for  injury  caused  to  the  goods  during 
transit  would  not  lie  against  the  Central  South 
African  Railways.  Shepherd  v.  Central  Sovth 
African  Railways,  324 


CESSION. 

See  Landlord  and  Tenant  (Lea»e). 


CLAIM  UCENOES. 

Ste  MINES  AND  Minerals, 


CLUB— CONTRACT. 


CLUB. 

Bxpulsion— Rules  of  theclub— Prin- 
oiples  of  justice— Damages.— The  mleH 
of  a  club,  after  reciting  the  itenalties  to  which 
merobeni  goilty  of  improper  and  uii«^nt1e- 
nianly  conduct^  should  be  Kubject,  providefl 
that  every  facility  nhoiild  be  given  to  any 
member  concemecf  to  be  heard  by  the  com- 
mittee ill  hifi  own  defence.  In  pnrHiiaiioe  of  a 
roMolntion  taken  by  the  committee  of  the  naid 
chib  the  plaintiff,  a  member  of  the  chi)),  after 
being  informed  that  certain  bookmaking  trans- 
actionH  at  the  chib  had  been  brought  to  the 
notice  of  the  committee,  and  that  tlie  allega- 
tions would  be  inquired  into,  wa»  "called 
upon  to  appear  on  the  date  an<l  at  the  time 
fitated  in  onler  that  the  committee  may  have 
the  benefit  of  any  evidence  that  ^ou  may  l)e 
able  to  give  with  reference  to  this  matter." 
The  |)laintiff  <lnly  appeared  and,  together  with 
certain  other  meinl>en«,  gave  evidence.  At  no 
period  during  the  prooeedingM  wan  the  plaintiff 
cluirge<l  with  any  oflence  or  wa«*  he  calleil  upon 
to  defend  hiniMelf  agaiuHt  any  charge.  A  rew 
dayn  after  this  iiiijuiry  the  plaintiff  wa«  calle<l 
u]Mm  to  Mend  in  hiM  re»i^ation  on  the  ground 
that  he  had  l)een  guilty  of  improper  and 
ungentlemanly  conduct,  and  noon  Iuh  refuRal 
to  do  fto  was  ex|)elled  the  chin.  Hdd^  that 
the  committee  in  expelling  the  plaintiff  under 
these  circumstances  liad  not  only  violated  the 
provisions  of  their  own  rules,  but  also  the 
elementary  principles  of  justice,  and  that  the 
Court  haft  power  to  grant  an  order  restrain- 
ing the  committee  from  interfering  with  the 
enjoyment  by  the  plaintiff  of  the  benefits  and 
pnvfleges  of  the  club.  Goldman  v.  Johannes- 
h^rtf  Club,  251 


COMPANY. 

See  Pr.VCTICE  {Cmrtfor  nd  litnn). 

Liquidation— Whether  promise  to 
pass  a  bond  confers  preferent  rifirht.— 
A  proiiiine  by  a  company  to  pas*!  a  general 
Unu\  over  it««  movable  and  immovable  pra^ierty 
confers  no  preferent  right  upon  the  pernon  to 
whom  the  promiHe  has  ))een  inaile  where  the 
company  i.<<  li(£uidated  sulmequent  to  the  pro- 
mise, iin<l  where  there  is  no  registration  of  the 
liond.  Loewrnthal  v.  Syfirfontrin  Gold  and 
Coal  Rstatcft,  Ltd.  316 


OONDIOTIO  INDEBITI. 

Sec  Landlord  and  Tkxaxt  {Lease), 


CONTEMPT  OP  COURT.. 

Newspaper  article— ABpersioDfi  on 
counsel— Jurisdiction.— The  publu^tion 
in  a  newnpaper  of  an  article  suggestinjj^  tluit 
the  funds  for  the  defence  in  a  proMcution 
under  tlie  Morality  Law,  before  the  AMiKtant 
Resident  Magistrate  of  Johannentbuix,  vere 
supplied  by  an  immorality  trtist,  and  exprewt. 
big  surprise  that  counHel  should  acHOciate  them- 
selves with  such  a  defence,  is  a  contempt  of  the 
magistrate's  court  which  is  punishable  by  the 
High  Court  and  may  lie  summarily  ilealt  with 
bv  such  Court  as  calculate<l  to  interfere  with 
tfie  course  of  justice.  Fivmberg  v,  Halle  and 
Another.  'A 


CONTRACT. 

See  Carriers. 

A£rreementtoprocurenatiyelabou^ 
ers— Desertion  by  labourers  after  de- 
livery—Commission.— By  an  agreement 
between  the  plaintitl*  an<l  the  defendantM  the 
DJaintift'  undertook  to  procure  for  the  company 
ijO  natives,  who  were  to  be  contracteil  to 
work  for  the  company  for  not  less  tlian  nx 
months  at  wages  not  exceeding  £3  per  month, 
and  to  deliver  such  natives  at  the  company'^ 
property.  The  plaintiff  obtained  loO  native^ 
and  delivered  them  to  the  defendants  at  xhnoa^ 
dates.  For  all,  except  the  first  lifttch  of  28, 
j  which  were  delivered  by  the  plaintiff  peiwn- 
i  ally,  receipts  were  given.  Of  the  150  natives 
25,  inchuhng  12  children  incapable  of  doin;,' 
mining  work,  were  sent  by  the  defendant*  to 
the  mine  of  an  independent  company  ^ntli  a 
view  to  their  being  engaged  on  that  mine. 
The  whole  of  this  25  deserteil  the  same  day. 
Of  the  remaining  125  natives,  61  continued  m 
the  service  of  the  defendantn,  but  the  remain- 
ing M  deserted  on  the  day  following  that  on 
which  they  respectively  arrived.  nrW,  that 
the  plaintiflT  couhl  only  claim  a  connuii»ion  in 
respect  of  the  61  natives  who  continued  in  tiie 
service  of  the  defendants  and  in  respect  of  the 
13  capable  natives  sent  to  the  indep^dent 
company,  but  not  in  respect  of  the  12  children 
and  the  64  who  deserted,  inasninch  as  the  13 
children  were  incapable  of  doing  the  work  awl 
the  64  were  unwilling  to  enter  the  service  of 
the  defendants.  Wheelta-ight  v.  Monttwe 
Diamond  Mining  Co,  31 

Immovable  j>ropert7  situated  aV 
road— Lex  loci  contractus— Lex,  loci 
rei  sitae.— A  contract  for  the  alienation  of 
immovable  property  situated  at  Delagoa  Bay, 
entered  into  at  Johannesburg  between  two 
Portu^iese  subjects  domiciled  at  Dela^  Bayi 
must,  in»all  questions  relating  to  the  interpre- 
tation of  such  contract,  the  capacity  of  tlie 
parties  to  enter  into  it,  an<l  their  respective 
I  rights  an<l  obligations  under  it.  be  govonie<l 
'  by  the  lex  loci  re  sitae,  and  not  by  the  lex  loet 
contractus.    Faros  v.  Ulnhaca,  137 


CONTRACT— CUSTOM. 


Implied  covenanta—Breaoh—Dama- 
Cres.— In  September,  1903,  an  agreement  was 
entered  into  between  the  'i>laintiffH  and  tlie 
defendants  in  terms  of  which  the  plaintiffs 
undertook  to  supply  food  to  certain  cariips  of 
Knjj^liRh  labourers,  employed  by  the  detend- 
antft,  for  a  period  of  six  niontlis.  h^r  &  clause 
in  the  saia  axreement  it  was  provided  that 
**  should  any  unforeseen  circumstances  arise, 
which  necessitates  the  engineer  termiuatinK 
the  aj^enient,  he  shall  have  the  power  to 
terminate  it  by  giving  one  month's  notice  to 
the  contractor  {i.e.  the  plaintiffs),  who  shall 
not  be  entitled  to  claim  any  compensation  on 
account  of  such  action."  A  large  number  of 
labourers  were  put  in  camps  by  the  defend- 
ants, and  supplied  with  food  by  the  plaintiffs 
under  this  contract  up  to  the  17th  December, 
1903.  On  the  2nd  December,  1903,  the  plain- 
tiflA  received  a  communication  from  the  de- 
fendants giving  them  a  month's  notice  to 
terminate  the  contract.  On  the  17th  Decem- 
ber, 1903,  the  camps  were  broken  up  and  the 
labourers  sent  awav.  The  plaintiffs  now  sued 
the  defendants  for  tiamages  sustained  by  reason 
of  their  breach  of  the  contract  in  sending  awav 
the  labourers  before  the  2nd  January,  1904. 
The  defendants  contended  tliat  there  was  no 
binding  obligation  on  them  to  keep  any  speci- 
fied number  of  men  in  the  camps,  and  that,  no 
minimum  number  having  been  stipulated  for, 
there  was  no  breach  of  contract  on  their  part 
in  sending  all  the  men  away  on  the  t7th 
December.  Hdd,  that  it  was  an  implied 
term  of  the  contract  tlukt  the  defemiants 
should  keep  whatever  number  of  men  they 
put  in  the  camps  there  until  the  expiration  of 
the  month  for  w;hich  notice  had  been  given ; 
and  tliat  they  were  liable  in  damages  for  breach 
of  contract  m  withdrawing  the  laliourers  on 
the  17th  December.  Ovretan  ds  Matters  v. 
Central  ^nth  African  Raihcays,  194 


Perfoimance  —  Condition  which 
proved  to  be  immoral  after  contract 
"was  entered  into.— Tlie  defendants,  in 
consideration  for  the  cession  to  them  of  cer- 
tain prospecting  rigliU  over  a  certain  farm  by 
one  Jones,  undertook  and  bound  themselves 
inter  alia  to  form  and  raster  within  six 
months  from  the  date  of  tlie  said  cession  a 
subsidiary  developing  company  or  syndicate 
for  the  purpose  of  prospecting,  exploiting,  and 
developmg,  as  the  said  company  may  think  fit, 
the  said  uumi,  and  on  flotation  and  registra- 
tion of  the  said  developing  company  or  syn- 
dicate to  deliver  to  the  said  Jones  25,000  fully 
paid-up  sluires  of  £1  each  in  the  said  company. 
After  the  said  cession  the  defendant-s  pros- 
pected the  said  farm,  and,  discovering  that  it 
was  valueless  for  the  imriioses  for  which  they 
had  undertaken  to  float  the  said  company, 
abandoned  the  project  of  floating  the  same.  ' 
Held,  in  an  action  tor  damages  for  lireach  of 
contract  by  the  plaintiff,  to  whom  Jones  had  ; 
ceded  a  one-thircf  interest  in  the  contract,  that 
the  defendants,  having  discovered  that  the  I 
farm  was  valueless,  were  justifietl  in  refusing  I 
to  float  the  company  inasmuch  as  it  would  I 
have  been  fraudulent  and  immoral  on  their  I 


part  to  have  done  so.     Jordan  v.  Minen  and 
Minerals  Kjrjtloraturti  Syndicate,  Ltd,  227 

Solicitor  and  client— Airreement 
contrary  to  public  policy.  —  Plaintiff, 
who  was  member  of  a  Krm  of  solicitors  acting 
for  a  partnership  consi^tin^  of  defen«lant  and 
A,  having  ascertained  certam  facts  from  which 
he  oonchide<l  that  A  was  attempting  to  defraud 
tKb   defen<lant   by  acnuiring   certain   se<;ret 

Srofits,  communicate«l  tiis  infoniiation  to  the 
efendant,  and,  while  still  continuing  to  act 
as  the  solicitor  for  the  partnership  of  defen«lant 
and  A,  accepte«l  a  retainer  in  the  form  of 
certain  shares  from  the  defendant  for  the 
purpose  of  watching  the  interests  of  the  defend- 
ant as  against  his  partner  A.  Held,  in  an 
action  by  the  plaintiff  to  recover  the  said 
shares,  that  the  contract  between  the  plaintiff 
and  the  defendant  ought  not  to  Im  enforcetl  by 
reason  of  its  \mng  inmioral  and  contrary  to 
public  policy.    H niton  v.  Stcinweiss,  293 

Specific  and  particular  subject- 
xnatter—Oeneral  terms— Interpreta- 
tion.—By  an  agreement  in  terms  of  which 
the  parties  thereto  agreed  to  acquire  jointly 
certain  property  of  a  gold-bearing  formation, 
it  was  providecftliat  the  said  agreement  should 
apply  to  the  said  property  afui  to  all  elnims, 
ground  or  rights  which  either  party  might 
acf|nire  within  a  speciKeil  time  ami  nuliiis. 
The  whole  agreement  dealt  specifically  with 
gold,  and  beyond  the  aforesaid  general  terms 
there  was  nothing  in  it  to  indicate  that  it  was 
ever  intendeil  to  apply  to  anything,  else  but 
gold.  Held,  tliat  these  general  terms  must  be 
restricte«l  to  the  specific  and  particular  subje(*t- 
matter  of  the  agreement  (t.e.  f^ld),  and  tliat 
they  could  not  m  conntnied  to  include  certain 
interests  in  tin  claims  acquire«l  by  one  of  the 
parties.     Wade  and  Acton  \\  DinSdale,       209 


COSTS. 

See  Arrest. 

See  Interdict  {Notice), 

See  Practice. 

See  Provisional  Sentence, 


CURATOR  AD  LITEM. 

See  Practice. 


CUSTOM.. 

See  Principal  anp  Agent  {Broker), 


DAMAGES— IMMORAL  CONDITION. 


DAMAGES. 

See  Carriers. 

Sec  CLun. 

See  CoNTR-\CT. 

See  Landlord  and  Tenant  {Lease), 

See  Master  and  Servant. 

See  Purchase  and  Sale. 


DELAY. 

See  Purchase  and  Sale. 


DELIVERY. 

Sec  Purchase  and  Sale. 


DISCOVERY. 

See  Practice. 


DOMINIUM. 

Ser  Purchase  and  Sale. 


ESTOPPEL. 

Sec  Forgery. 


FALSE  IMPRISONMENT. 

See  Master  and  Servant  {Police) 


POROERY. 

Estoppel —Neffliffence  —  Proxunate 
cause  or  loss— Mortgacre.— An  agent,  to 
whom  documentA  of  title  liad  been  entrunted 
for  the  purpose  of  nc^tiating  an  advance  on 
mortgage  ot  property  bielonging  to  the  plaintiff, 
forged  a  power  of  attorney  under  which  a 
mortgage  bond  was  paasea  in  favoar  of  the 
defendant,  and  misappropriated  the  money. 
Held,  that  the  plaintiff  was  entitled  to  have 
the  mortgage  bond  cancelled.  Held,  also,  that 
even  if  there  was  negligence  in  entranting  the 
documents  to  the  agent,  it  was  not  the  proxi- 
mate cause  of  the  mortgage,  and  the  plaintiff 
was  not  estopped  from  denying  tliat  the 
mortgage  was  made  by  liini.  Sembk,  there 
was  no  negligence  in  entruKting  the  documents 
to  the  agent.     Kristal  v.  RoircU.  66 


HUSBAND  AND  WIPE. 

Judicial  separation— Riffht  of  aooees 
to  the  childron. — The  respondent  obtained 
a  decree  of  judicial  separation  againnt  lier 
husband^-lhe  Court  gran  tini|[  to  her  tltecuRtody 
of  the  children,  and  to  apnlicant  the  right  to 
have  access  to  them  at  all  reasonable  tinieK 
Held,  that  applicant  was  under  the  order  not 
entitled  to  take  the  cluldren  for  a  drive  with- 
out the  respondent's  consent,  but  tliat  tlie 
order  could  oe  varied  so  as  to  give  him  tliat 
right     Mitrhell  v.  Mitchell.  1j 


HYPOTHEC. 

See  Landlord  and  Tenant  {Landlords 
Lien), 


ILLEGAL  CONDITION. 

See  Contract  {Performance). 

See  Landlord  and  Tenant  {Licensed 
Premises). 


IMMORAL  CONDITION. 

Ste  CONTKACT. 


INTERDICT— LANDLORD  AND  TENANT. 


10 


INTERDICT. 

See  Landlord  and  Tenant  {Landlord^ s 
Lien). 

See  Trade-Mark. 

Notice--How  far  notice  is  binding 
on  third  parties— Costs. --On  the  2nd 
October,  1003,  an  application  by  the  respond- 
ent Hearne  to  have  the  applicant  company 
placed  in  liquidation  was  dismissed  with  costs, 
the  Court  further  directing  that  all  the  shares 
of  Hearne  in  the  said  company  should  be  held 
hv  the  ooniiMtny  as  security  for  the  costs.  At 
tne  time  tliis  order  was  made  Hearne  had  in 
his  possession  the  scrip  for  a  portion  of  the 
shares  held  by  him  in  the  company.  The 
company  thereupon  ^lote  to  Hearne  asking 
him  for  delivery  of  the  said  scrip,  and  Hearne 
in  reply  informed  the  companv  tliat  he  had 
instructed  the  respondent  Meikle  to  sell  the 
sliares.  The  company  thereupon  wrote  to 
Meikle  asking  him  for  an  assurance  that  he 
would  not  sellthe  shares,  as  by  order  of  court 
all  the  shares  belonging  to  Hearne  were  to  be 
deposited  with  the  company  as  security  for 
costs.  Meikle  replied  that  as  he  was  directly 
instructed  bv  Hearne  he  would  require  his 
authority  before  withdrawing  the  shares  from 
sale.  Tlie  company  thereupon  obtained  a  rule 
Mttft,  operating  as  an  interim  interdict,  calling 
upon  Hearne  and  Meikle  to  show  cause  why 
'  the  sale  should  not  be  interdicted,  and  why 
the  scrip  should  not  be  delivered  o^'er  to  the 
company,  and  why  Hearne  and  Meikle  should 
not  pay  the  costs  of  the  application.  When 
service  of  this  order  was  made  on  Meikle  he 
wrote  to  the  company  that  he  would  consent 
to  the  confiniiation  of  the  rule  provided  no 
costs  wei-e  asked  for  against  him.  Held^  that 
Meikle,  having  had  notice  of  the  onler  of  the 
2nd  October,  and  liaving  refused  to  observe  it, 
was  liable  for  the  costs  incurred  bv  applicants 
in  obtaining  the  order  against  fiim.  Sonth 
African  Trade  Protection  Society  and  TruH 
Co.,  Ltd.,  V.  Hearne  and  Meikle.  19 


an  «#i-der  directing  the  respondents,  a  company 
incorporated  under  the  limited  liability  Jaws 
of  the  Transvaal,  and  liaving  tlMsir  head  office 
at  Johannesbuig,  to  deliver  to  applicants,  or 
i  allow  appli(»bnts  to  take,  certain  timber  belong- 
ing to  applicants  and  in  possession  of  the 
respondents  at  Delagoa  Bay,  refused  on  the 
ground  that  the  Court  had  no  jurisdiction  to 
make  such  an  order.  Lenders  ds  Co.,  Ltd.,  v. 
Lauren^  Marques  Wharf  Co.,  Ltd.  176 

Besidenoe— Oocupation  of  room  for 
other  than  residential  purposes.— The 
plaintiff  sued  the  defendant  m  her  capacity  as 
I  executrix  in  the  estate  of  her  late  ImsbaDd,  - 
;  Alfred  Charles  Rising,  for  payment  of  the 
balance  of  the  purchase-price  of  certain  land 
sold  by  the  plaintiff  to  tne  said  Rising.  The 
defendant  objected  to  the  jurisdiction  of  the 
Court,  alleging  tliat  she  resided  in  the  distriH 
of  I^toria.  It  appeared  that  at  the  date  of 
the  said  contract  ot  sale  the  plaintiff  and  the 
said  Alfred  Charles  Rising  were  both  resident 
in  Johannesburg.  The  contract  was  entered 
into^  in  Johannesburg,  and  the  money  was 
payable  there.  The  land  was  situated  beyond 
the  jurisdiction  of  the  Court,  and  the  defend- 
ant was  at  the  time  when  the  action  was 
brought  also  Hvins  beyond  the  jurisdiction  of 
the  Court  The  defendant,  however,  held  on 
a  monthly  tenancy  a  house  in  Fordsbnrg, 
which  she  had  under-let  with  the  exception  of 
one  room  which  she  reserved  for  her  own  use 
when  she  \isited  Joliannesbni)^,  which  she  did 
on  an  avera^  once  a  week  to  consult  her  lecal 
advisers.  Occasionally  she  slept  there.  If  3d, 
that  defendant's  objection  to  the  jurisdiction 
should  1)0  sustainecf.  Schliinmer  v.  Executrix 
in  Estate  of  Rising.  1(J8 


JUDICIAL  SEPARATION. 

See  HusDAN'D  and  Wife. 


JURISDICTION. 

See  Contempt  ok  Court. 

See  Practice  {Arrest). 

Goods  situated  abroad,  but  in  pos- 
session of  a  company  resristered  in 
the  Transvaal,  and  havinfir  its  head 
office  in  Johannesburg.— Application  for 


LANDLORD  AND  TENANT. 

Beneficial  occupation— Remission 
of  rent— Vis  major. — The  defendantn  Itere 
leMwes  under  the  plaintiff  of  a  Htore.  On  the 
15tli  October,  1899,  they  were  commandeered' 
for  military  Hcrvice,  and  onlered  to  i>rocee<l' 
to  the  front  the  following  day.  Inntead  of 
doin;;  m  they  fled  into  Cape  Colony  and  re- 
mained till  1902.  In  June,  1901,  the  plaintiff 
cancelled  the  lease.  Held,  tliat  the  defend- 
ants were  entitled  to  a  remission  of  rent  from 
the  16th  October,  1899.*  Petersen  v.  Tobiansky 
and  Tohiansky.  73 

Landlord's  lien—Hypothec  for  rent 
— Interdict  —A  statement  by  a  defendant 
who  claimed  to  be  a  tenant  at  will,  tliat  lie  in- 
tends terminating  his  lease,  is,  if  not  denied  by 
the  tenant,  a  sumcient  jpronnd  for  granting  an 
interdict  restraining  such  tenant  ironi  reiiiov- 
ing  liis  furniture,  pending  an  action  for  the 
recovery  of  the  rent  due.     Currie  v.  Kessack.  6 

Lease  — Continuing  breach  — Con- 
dition—Waiver— Acceptance  of  rent 
—Notice.— Under  the  terms  of  a  Icai5e  the 
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lo88or  Imil  the  riglit'of  cancellation  for  breach  i 
of  tlie  conditionn  of  the  leane  after  notice  to  i 
the  lessee.     One  of  the  (H>n<UtionH  required  the  I 
les8ee  to  maintain  the  treen,  which  tlie  lea^e  j 
required  him  to  plant.    Notice  of  the  lewor's  ' 
intention  to  cancel  for  a  breach  of  thiH  con-  ' 
dition,  amongst  others,  was  given  in  December, 
19U2,  and  no  8tepH  were,  taken  by  the  lennee  to 
remedy  the  breach  complained  of.     In  April,  * 
19(13,  the  leNMor  accepted  hix  montlm'  rent  due  i 
in  mlvance,  but  at  the  termination  of  this  I 
period  refuMe<l  to  accept  any  further  rent,  and 
claimed  that  the  lease  waH  cancelled.     The 
breach  of  the  condition  still  continued.     Hdd^ 
that  though  in  general  the  acceptance  of  rent 
i.s  a  waiver  of  the  right  of  c4Uicellation,  the 
bi-each  of  the  conditiouH  being  a  continuing  one, 
no  fre*«h  notice  of  cancellation  was  necexMary, 
and  the  lesHor  M*a8  entitled  to  cancel  the  lease. 
May's  Trustee  v  Mei/cr,  202 

Lease— Covenant  to  plant  and  tend 
trees— Cession  of  the  lease— Liability 
of  assi^rnee- Measure  of  damages.— A 
cesMion  of  a  lease  is  not  complete  unless  it 
has  the  eltect  of  transferring  the  lessee's 
contractual  obligations  from  the  lessee  to 
the  assignee.  It  re(|uires  (1)  a  cession  by 
the  lessee ;  (2)  an  acceptance  bv  the  aKsignee  ; 
and  (3)  an  acceptance  by  the  lauidlonl  of 
the  assiimee  as  his  tenant.  A  landlord 
may  bina  himself  in  a<lvance  to  accept  any 
assignee  whom  the  lessee  may  offer,  as,  e.g, 
where  the  lease  is  expressed  to  be  assignable, 
and  also  {semblc)  if  the  lease  is  expressed  to  be  ' 

trmnted  to  tlie  lessee  and  his  assigns.  Hy  a  ; 
ease  entered  in  to  in  1802  the  lessee  covenantetl  : 
to  plant  40,0U0  trees  per  annum,  of  which  ' 
lo,UUU  at  the  end  of  each  year  were  to  liecome  ; 
the  property  of  the  lessor,  who  was,  however, 
to  be  at  liberty  to  leave  tliem  growing  on  the  ' 
land,  the  lessee  being  bound  to  atteiicf  to  them 
while  tliey  were  so  left.  No  trees  had  been 
plaiitc<l  since  the  first  year  of  the  lease,  and  ; 
the  plaintiff*  claimed  damages  for  breach  of  the 
covenant  since  1886.  It  appeared  that  if  the 
trees  hail  been  plantod  it  would  have  lieen  to  . 
tlie  lessor's  advantage  to  leave  those  of  them 
which  would  have  Mcome  his  property  grow- 
ing on  the  land  during  the  whole  term  of  the 
lease.  Hcld^  that  the  lessee's  obligation  was 
(l)to  plant  the  trees;  and  (2)  to  tend  them 
wliile  the  lessor  chose  to  leave  them  in  situ, 
and  that  as  a  breach  of  the  Hrst  obligation  put 
it  out  of  the  lessee's  power  to  observe  the 
second,  the  lessor  was  entitled  to  maintain  an 
action  at  once  for  danmgos  for  breach  of  both, 
//c/f/,  also,  (1)  that  the  measure  of  damages 
was  the  pecuniary  loss  which  the  breach  en- 
tailed on  the  lessor ;  (2)  that  it  must  be 
a<4sumed  that  the  lessor  would  have  acte<l  in 
the  way  most  beneficial  to  himself,  and  would 
therefore  have  left  the  trees  growing  on  the 
land  ;  and  (3)  that  the  lo«s  to  the  lessor  was 
reprcbcnted  by  the  commercial  value  which  the 
trees  would  iiave  liaii  if  the  covenants  had 
been  complied  with,  less  deiluction  for  con- 
tingencies and  for  the  costs  of  felling  and 
removal,  and  a  discount  for  inmieiliato  pay- 
ment, van  der  Hoven  \\  Transvaal  Consoli- 
daUd  Coal  Mines,  Ltd,  12U 


Lease— Rent  paid  in  advance-Te^ 
mination  of  lease— Condiotio  indebitL 
—Plaintiff  was  lessee  under  the  defendant  of 
certain  stands.  The  rent  waspayable  inoDtlily 
in  advance,  and  the  plaintift  had,  snbject  to 
the  approval  of  the  defendant,  the  right  to 
snb-let  the  premises  and  an  option  to  purcluM- 
the  freehold  in  the  event  of  the  defendant 
wishing  to  dispose  of  the  property  at  any  time 
dnring  the  oontiimance  of  the  lease.  On 
the  18th  Sentomber,  1902,  at  which  time  tbc 
lease  hail  still  a  few  months  to  run,  the  defend- 
ant gave  the  plaintiff  notice  tliat  he  witdied  to 
sell.  On  the  same  day  plaintiff  wrote  to  tlie 
defendant  asking  for  leave  to  sub-let  to 
Parsons,  who,  as  all  itarties  knew,  desired  to 
exercise  the  option  to  purchase  the  property. 
The  defendant  replieil  by  letter  of  the  xaiue 
date  granting  leave  to  sub-let  to  Pan«nri: 
**  You  to  |Miy  in  ailvance  the  rent  for  tbe  an- 
exi>ired  period."  On  the  following  day  tlie 
jdaintift*  paid  to  the  defendant  the  rent  for  tlie 
unexpired  |)eriod  of  the  lease,  amonntin;;  to 
£4oO,  and  on  the  same  <lay  the  plaintiff  ceiled 
the  lease  to  Parsons,  who  exerciseil  the  option 
to  purchase  a^  from  the  16th  Keutember. 
Held,  that  the  plaintiff  was  not  entitled  to  re- 
cover the  £43ii  from  the  defendant,  as  lie  paid 
the  amount  with  a  full  knowledge  of  all  tlie 
circumstances.     Scliocny.  Cutting,  87 

Lease— Sale  of  lease— ProvisionB  as 
to  transfer— Proolamations  Na  8  of 
1902,  sec.  29,  and  No.  35  of  19Q2,  sec. 
4.— By  a  clause  in  a  lease  granted  by  a  ooiii- 
pany  in  J  883  for  a  term  ot  yean  endiii;,'  in 
1939,  it  was  provideil  that  tlio  lessee  sliuQld 
have  the  right  to  transfer  the  lease,  and  that  a 
memorandum  of  such  transfer  should  be  in- 
dorsed on  the  original  lease  in  the  uomjHUiv'H 
oftice,  and  on  the  original  of  the  lessee.  Held, 
tliHt  the  company  was  not  debarred  by  Pro- 
clamations No.  8  of  1902,  sec.  29,  and  Na  3o  of 
191)2,  sec.  4,  from  insistin*;  that  these  |>ron- 
sions  should  be  complied  with.  HoitU  v.  Wit- 
trfttcrsrand  Estate  and  Finance  Co,,  Ltd.      1 

Licensed  premises  —  Transfer  of 
liquor  Uoence  —  lUeffal  condition. -- 
An  undertaking  in  a  lease  bv  the  owncn<  ut 
certain  premises,  licensed  for  tlie  sale  of  li<inur, 
to  obtain  a  temporary  authority  for  the  leMteo 
to  carry  on  the  liquor  trade  in  his  own  nauie 
pending  transfer  of  the  licence  to  him,  Held 
to  be  illegal.    ' Silverman  v.  Chandlers,  Ud, 

27'i 


LAWS. 

Law  No.  14  of  1897.     Sec  Mars/iall  v.  7»Vj/w- 
trar  of  Mining  liights,  '-^1^ 


LEASE. 
Su  Landlobu  ani>  Tkn^vxt. 
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LEGAL  MAXIMS. 

Volenti  non  fit  ix^uria.    See  Sherborne 
V.  JFaring  d:  GUloic.  39 


LIOENOES. 
See  Mines  and  Minerals. 


ant^  not  oomplyinf;  tliiM  action  waii  commenced, 
in  which  the  plaintiff  ttonght  to  recover  the 
amount  of  the^e  expcnHcn,  he  tendering  ceKsion 
of  the  C4in tract,  ifcld,  that  the  detemlantM 
were  liable  to  reimburHe  the  plaintiff  the 
amonut  of  cxpenHen  reanonahly  incnrred  in 
procnrin;;  the  contract  Jonai  v.  East  Band 
ExUnaion  Gold  Mxniwj  Co,  213 

Neglifrence  of  fellow -employee  — 
Volenti  non  fit  injuxia— Contributory 
neffliffenoe  —  Damacree  awarded  to 


UEN. 

Sec  Landlord  and  Tenant. 


LIQUIDATOR. 

Se€  Partnership. 
See  Practice. 


LIQUOR  LAWS. 

See  Landlord  and  Tenant. 


MALICIOUS  ARREST. 

Sec  Arrest. 


MASTER  AND  SERVANT. 

^  Bzoenaes  incurred  by  servant  — 
Liability  of  master  to  repay.  —  The 
plaintiir  vliilnt  in  the  Hemec  of  the  defend- 
anUf  uliUiaed  a  pn^pectijig  contract  over  a 
farm  mith  an  option  to  pnrchaMe.  which  he 
hoHii  Jide  Mieved  be  wsm  entitlccl  to  do  for 
liiH  own  beneit.  Tlw  defendantM  had  in  a 
previouM  actioii  obUined  jml^nnent  ordering 
the  plaintiir  to  oeile  the  cofitract  to  tliem. 
They  havin;;:  ealletl  utMm  him  to  make  the 
(•eM<ion,  he  exprenxeil  Iiik  reudincAs  to  <lo  so 
a^innt  payment  of  the  expenMeM  incurred  bv 
hiiu  in  procuring'  tlie  contract.    The  defend- 


.,_Je.— Before  the  maxim  Volenti  non  Ht 
tHJtnia  can  apply  it  mui»t  be  proved  tliat  the 
iujnre«l  party,  in  full  knowletlge  of  the  nature 
and  extent  of  tlio  rink,  voluntarily  acreed  t4> 
incur  it  Contributory  negligence  onW  meann 
tliat  the  perHon  guilty  of  it  ban  contributed  to 
the  aoiucient  in  hucIi  a  houm  an  to  render  the 
defendant*H  breach  of  duty  no  longer  itA  proxi- 
mate cauHe.  £3oUU  awanled  to  a  widow  afi 
and  for  damages  suntained  by  the  death  of 
her  hmiband  owing  to  the  negligence  of  his 
fellow-enitiloyee  in  defemlantii' Mer^ioe.  Shcr' 
borne  v.  }VaHng  d*  Oillow.  39 

Neffliff enoe — Pauperiee  ~  Contribu- 
tory neirliffenoe.^A  Mervant,  who  under- 
taken the  mana^ment  of  hor8e8»  ctLnnotacttone 
de  pauiterie  claim  damages  for  iniuriee  inflicted 
by  Hucii  honeff  and  Mustained  oy  lum  in  the 
ordinary  oounie  of  bin  employment.  Stephens 
v.  Thornton,  191 

Police  actini(  as  police  and  as  the 
servants  of  private  parties— Wronir- 
ful  arrest  and  ftdse  imprisonment- 
Circumstances  rendering  private  par- 
ties liable  for  the  acts  oftnejpolice  as 
their  servants— Damacres.~Tlie  defend- 
antM were  the  ownerM  of  an  enclo«»ed  piece  of 
^at>und  where  they  held  periodical  race-meet- 
mgH.  Bv  extennive  advertiHementH  they  noti- 
fied to  tiie  public  that  **  the  conditiouH  upon 
which  all  tickets  are  L*«i«ue«l  and  perMonn 
atlmittecl  to  the  profierty  of  the  club  are  tliat 
no  perHon  is  entitleil  to  remain  upon  the  counte 
if  onlered  to  leave  by  (me  of  the  Mtewanln, 
Hccretary  or  afo«ii«tant  Nec^retarj*.*'  To  all  the 
race-meetingH  the  conntiisHioner  of  police,  at 
the  invitation  of  the  ilefendantfi,  <leNpatched  a 
number  of  police  and  detectiven,  who,  while 
tliev  ImuI  to  perform  their  onlinary  dutien  as 
police  and  uetectiveK  on  tlie  courHe,  were 
directly  instructed  bv  the  defendantM  to  eject 
from  tlie  coun«e  all  well-known  criminals 
and  undeMirableH.  It  appeared,  however,  that 
under  tliiH  general  authority  from  the  defend- 
antM the  police  had  on  Heveral  occanionn  ar- 
restetl  ])erHOTM  who  were  xuxpei'ted  of  picking 
pocketM  ;  that  they  hail  taken  such  perKon*  to 
the  stewanlH*  room  for<he  purpose  ot  receiving 
the  instructions  of  tlie  Ktewanls.iM  to  what 
wan  to  lie  done  with  such  suspectM ;  and  thai 
the  Htewanis  had  after  inquiry  ordered  their  re- 
moval froiii  the  course.  A  visitor  to  one  of 
these  race-meetuigH,  susiiectiiig  that  an  at- 
tempt had  lieeii  made  by  the  plaintiff  ami 
another  to  pick  his  |iocket,  reportetl  the  matter 
to  tlie  police,  stating  that  aM  he  had  no  proof 
he  did  not  wish  Clie  plaintiff'  arrested,  but  that 
he  thought  the  plaintitt'  ought  to  be  watched 
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for  the  prutcctiuii  of  the  piibHc.  The  police 
thereupon  arrented  iJio. plaintiff  and  took  him 
to  the  »«tewanW  room,  whore  he  was  detained 
for  twenty  or  twenty-live, tuiuateB.  All  the 
circttniKtanceH  of  the  arreut  were  reported  to 
the  htewurdn,  wlio,  after  an  inquiiy  in  another 
room,  throuj^li  the  Hocretary  directecl  the  ^lice, 
who  hail  plaintifl'  in  charge,  to  hIiow  hiiu  oif 
the  coiirxe.  The  plaintiff,  on  bein^  infonaed 
l>y  the  police  that  he  wau  to  leave  the  oourse, 
left  without  any  objection,  the  police  accom- 
panying him  to  the  gates.  The  whole  iLlfair 
appoaretl  to  have  been  an  unfortunate  mistake, 
AH  the  plaintiff  waH  a  renpectable  merchant  in 
JohanneHburf(,  and  he  now  sued  the  defend- 
ants for  danmgeH  for  wrongful  arrest,  false 
imprisonment  and  wronKfttf  ejectment  from 
the  coante.  The  defendante  repudiated  all 
liability  for  the  acts  of  the  police  up  to  the 
perio<l  they  were  directed  by  the  seoretaiy  to 
show  the  plaintiff  off  the  course.  They  claimed 
that  they  were  entitled  to  order  him  off  the 
i'oufMc  under  the  conditions  rabject  to  which 
the  public  waH  ailmitted.  Hela^  that  under 
the  circum.iitanoes  the  nolice  were  acting  as  tlie 
sci'VHiits  of  the  defendants,  and  that  the  de- 
ftMiihiiitM  were  liable  in  damaj^  to  the  plain- 
till'  for  the  indignities  suffered  by  him  at  the 
li.'uiils  of  the  police.  Davidnon  v.  Jahannet- 
hnry  Tinf  ClHb.  2fl0 


MAXIMS. 
Sec  Legal  Maxims. 


MINES  AND  MINERALS. 

Fireclay -Law  No.  14  of  1807.— 
Fireirlay  im  a  mineral  Knl>Mtance  within  the 
iiieamii^'  of  !4«c.  2  of  I^w  No.  14  of  1897  (The 
Base  Metals  and  Minerals  Law).  Marshall 
iv,  UrtjUtrar  of  Mining  RigkU,  210 

i  Owners'  share  of  licenoe-moneyB 
ror  war  period  —  Lapsing  of  claima 
bwinfiT  to  non-renewal  of  licence  be- 
fore action  commenced— Ordinande 
^o.  11  of  1902.  -I'nder  Onlinance  No.  11 
t»f  l<.>ii2  an  action  waH  commenced  in.  June, 
iI9:r4,  u^^ainnt  the  defendant  for  the  owneni' 
Uiuru  of  licence- moneys  which  aocruetl  durin<; 
Ithc  xviir  periml.  The  clainm  upon  which  the 
lice  I  ICC' money  was  allej^ed  to  l>o  due  were 
registered  in  the  books  of  the  K^istrar  of 
pliniii^r  Kixht^  in  the  name  sA  the  «&fentlant, 
|tliou;rh  it  a[>peared  fr<^n  the  bookn  that  the 
(•]uini<*  had  in^Fehsuary,  1904,-  lamed  to  the 
jliovenniient  tUroi^h  i^on -payment' of  licence-' 

tiioiie/  dne  on  the  Maiil  claima     Held^  that  tht* 
Lctiou  muiit  fail  ou  the  ground  that  the  claims 


having  lapsed  in  Feliruary,  19(M,  the  def emlant 
was  not  in  June,  1904,  when  this  action  wsk 
oommenced,  the  regiMtered  owner  of  the  Ktid 
claims  as  contemplated  by  Onlinance  No.  11 
of  1902.  ^  ran  Ryn  Gold  MIhch  EttaU,  Ltd.,  t. 
Fratnes,  279 

Owner^s  share  of  lioence-moneys 
for  war  period— Bef^isal  of  the  Ooy- 
emment  to  reooffnise  the  title  to 
olaimB  for  the saidperiod— Ordinance 
Vo.  11  of  1002.— Shortly  before  the  UritinJi 
occupation  of  JolianneMburg^the  K  Hyndicate 
Mgged  off  certain  claims  and  obtained  prupcr 
lioenoee  for  tliem  from  the  late  Ciuveniiuent 
After  the  occupation  the  authorities  refaneiltv 
recognise  the  syndicate's  title  to  the  Hsid  claiiuN 
in  view  of  a  P^XMslamation  issued  by  Lonl 
Milner  on  the  19th  March,  1900,  atCap«to«-D. 
In  October,  1902,  the  Government  iMpiin  con- 
sented to  recognise  the  syndicate's  title  to  tlie 
said  claims,  and  issued  noences  therefor,  pay- 
ment of  licenoe-mone^s  for  the  wid  cliiiiiiii 
beiuff  exacted  and  paid  aa  from  June,  19:& 
In  March,  1903,  the  syndicate  ceded  iU  rij^ito 
I  to  the  defendant,  who  ^'as  at  the  time  this 
i  action  wa<(  commenced  the  regiBtered  owner  of 
I  the  said  olainiM.  Held,  that  an  action  umler 
j  Ordinance  No.  11  of  1902  for  the  owner'M  idiare 
of  the  licence-moneyH  for  the  period  from 
June,  1900,  to  Mav,  1902,  nmi«t  fail  owing  U) 
the  refusal  of  the  llovemnient  to  reoogniMe  tlie 
rights  of  defendant's  predecessors  in  title  to 
the  said  claims  for  the  said  period.  Mcfer  v. 
WeU.  3U6 

Stand  lioence  on  a  claim.— Where  by 
the  issne  of  a  licence  a  stand  had  been  iTeateil 
on  a  certain  claim,  aiiv  perMon  becoming  tlie 
regi!<tered  owner  of  sncli  claim,  lem  tli&t  \nx- 
tion  for  which  the  said  strand  lioence  wa>i 
issued,  cannot  transfer  to  aflother  the  whole 
claim  or  an^  more  right  than  he  hiniHclf  Iism  ; 
and,  where  it  would  appear  that  this  ]m»  been 
done,  the  party  to  whom  such  transfer  tsken 
place  is  not  entitleil  to  eiect  from  snch  ttUnd 
the  lawful  holder  of  the  licence  thereof,  inis- 
niuch  as  be  cannot  bo  in  a  better  position  tluui 
his  predecessor  in  title.  Tkeron  v.  Harris. 
^  182 


MISTAKE. 

See  Practice  {Arrest), 


MORTGAGE. 

See  FoBiiKUV  (EstviqKl), 
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MUNICIPALITY. 

Valuation  roll— Time  fixed  by  law 
for  loiJgiDfiT'obieetions— Application  : 
by  ratepayers  for  an  extension  of  the .' 
tune  renised  by  municipality —Power 
of  the  Court  to  interfere.— The  Court  I 
ha»  no  power  to  interfere  with  tlie  dlHcretiou  ; 
of  a  MuniciiMil  Council  in  refutiin^  to  a-section  j 
of  the  rate)MiyerM  to  extend  the  uuniniuni  time  | 
lixed   by  law  for  lod^png  objectionfi  to  the, 
valuation  roll,  where  no  legal  wrong  by  Huch '! 
i-cfnsal  ix  done  to  the  ratepayers,  although  it 
ap|iear8  from  the  circuniHtanceH  tliat  the  Conn- 
CH  w  acting  uurea.sonably  in  refusing  to  grunt ' 
Hitch  an  extension  of  time.     GertniHon  liate- 
ftayer^  Associiition  v.  Gennistan  Municipality. 
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abate  it.  Held,  that  in  these  circumstances 
the  action  must  fail.  Jecks  dc  Co,  v.  (X^Ieara 
ds  Co,  284 


NEOLIOENCE. 

Sec  FURCJKRV. 

See  Master  .ind  Servant. 


NOISE. 

iSte  Nuisance. 


OPTION. 

*S'f€  Purchase  and  Sale. 


1 


ORDINANCES. 


Ordinance  No.  11  of  1902.     See  Meyer  v.  WcU. 

No.  1 1  of  1902.     See  ran  liyn  Gold  Mines 

EitatCf  Ltd,f  V.  Frames,  279 


PARENT  AND  CHILD. 

Sec  Hushand  and  Wife. 


NUISANCE. 

Noise  and  vibration— Party  wall  - 
Locality.— The  plaintiffs,  who  were  clearing 
and  comniisKion  agentv,  and  who  in  19U3  be- 
came tenantH  of  cef-tain  ntaudM,  clainie<l  an 
injunction  re»<trainin«'  the  defendants,  who 
were  millern  on  »«tanaH  adjoining  thoHe  occu- 
pied by  the  nlaintiff'K,  from  continuing  a  nui- 
Mancc  can»e4i  by  the  noise  and  vibration  of 
defendants'  millH.  There  were  milU  on  defend- 
ants' property  almost  Hince  Johannesburg  be- 
came a  town,  and  the  defendants  had  been 
uning  their  millH  a.s  they  were  now  nin  since 
1897.  Th'e  premises  of  the  parties  were  situ- 
attxl  in  a  busine^M  locality,  and  were  separated 
from  one  another  by  an  extensive,  thfMigli  not 
very  sulistantial,  nartjr  wall,  erected  by  agree- 
ment between  plaintifts'  lamllord  and  the 
defendants  at  a  time  when  the  mills  already 
existed.  The  said  party  wall  supported  the 
roofs  of  the  buildings  of  l>oth  jKirties  on  the 
one  side.  The  noise  an«l  vibration  caused  by 
the  defendants'  mills  were  not  unusual  or 
3xre8sive  for  the  lowility,  and  were  trans- 
mittetl  to  plaintifls*  building  by  tlie  party 
wall,  which  building,  erected  by  the  plaintilt's 
as  a  warehouse,  was  constructed .  of  wocsl  and 
jron  in  such  a  Himsy  manner  that  it  tended  to 
increase  the  noise  and  vibration  rather  than 


PARTNERSHIP. 

Sec  Attorney. 

See  Practice. 

Dissolution  —  Realisation  of  assets 
—Trading  with  partnership  assets- 
Account- — On  dissolution  of  a  partnership 
any  partner  has  the  ridit  to  claim  that  all  the 
partnership  assets  shall  be  realif^  by  way  of 
sale  ;  and  it  is  not  coni|»etent  for  a  receiver  to 
permit  one  partner  to  take  over  the  assets  at 
a  valuation  without  the  consent  of  the  others. 
One  ^Hirtner  on  a  dis.solution  of  the.  i>artner- 
ship  IS  not  entitled  to  take  possession  of  the 
partnership  assets  and  trade  with  them,  and 
if  he  does  lie  is  liable  to  account  to  the  other 
partner.     Elltry  v.  Imhof,  17U 

LicLuidation— Sale  of  assets— Powers 
of  liquidator* — A  liquidator  c»f  a  imrtner- 
ship  has  no  ri«;lit  to  sell  any  of  the  partnership 
assets  to  one  paitne»  without  the  con>A3nt  (»f 
the  other.     Re  Qiiin  and  U'Hm,  77 


PARTY  VALL. 

See  NUISANCK. 
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PLEADING— PRACTICE 


PLEADING. 

See  Practice. 


PLEDGE. 
See  Purchase  and  Sale. 


POLICE. 

Sec  Master  and  Servant. 


PRACTICE. 

See  CoNTEMPi'  OF  Court. 

See  Provisional  Sentence. 

Arrest  of  a  stand  to  found  Jurisdic- 
tion—Application  to  set  aside  the 
order  on  the  ground  that  the  stand 
had  been  wrongly  registered  in  the 
name  of  the  party  for  whose  debt  it 
was  arrested— Proof  of  mistake.— An 
application  for  an  onler  Ketting  anide  an  arroKt, 
w-liioh  wan  granted  at  the  inntani^  of  renpond- 
ent  on  certain  pro)>erty  to  found  jurisdiction 
in  an  action  by  reK|K>ndent  against  certain 
AlpiiouHe  LilienfeM,  in  wliOMe  name  tlie  said 
property  was  registered,  was  Uasefl  on  the 
ground  that  the  said  property  in  reality  lie- 
longe«l  to  appli<-Ant,  and  hail  been  transferred 
into  the  name  of  the  said  Lilienfeld  hy  nds- 
takc.  hi'M,  that  before  the  application  couhl 
>M!  grantc<l  the  Court  must  lie  satisKed  by  the 
fullest  proof  that  the  registration  was  the 
result  of  error ;  and  that,  applicant  having 
failed  to  satisfy  the  Court  on  this  point,  the 
application  must  be  refused.  Liitenfcld  v. 
Head,  165 

Curator  ad  litem— Company. —Ai»i»li- 
cunt,  the  manager  of  a  company  re<^stcre«l  in 
England  and  carrying  on  business  in  Jolian- 
nesbutg,  applietl  to  l)e  appointed  either  nrffo- 
lioritm  ffcstor  or  curator  ad  litem  in  onler  to 
institute  an  action  against  a  partnership  on 
lichalf  of  the  said  comi>any  for  damages  sus- 
tained by  reason  of  a  breach  of  contract.  He 
statcil  that  he  was  the  only  |>crson  in  the 
Trans VII ul  who  had  full  authority  to  transact 
the  company's  affairs,  but  that  he  had  no 
jMiwer  to  institute  any  action.  A  power  giv- 
nig  him  that  right  X^its  l>eiii«^  sent  from  Eng- 
hiiiil ;  liut  it  waft  ne<*es4^ry  that  action  should 
be  taken  'iflefore  such  powef* could  l>e  here, 
inasmuch  us  two  of  three  partners  agaiust 


whom  the  action  was  to  be  instituted  resided 
in  Europe,  and  the  third  was  about  to  leave 
the  Transvaal,  he  having  given  notice  that  the 
partnership  had  been  dissolved  and  that  he 
was  paying  its  debts.  Held,  that  applicant 
couhl  he  appointed  curator  ad  litem  pendinj^ 
the  arrival  of  the  power  of  attorney.  ExjmrU 
Hatteraley.  238 

,  DiBoovery— Privilejre.— StatcmentH  or 
reports  relating  to  an  accident  on  the  Central 
South  African  Railways,  which  were  obtained 
from  the  employees  of  the  said  railways  iritli 
a  view  to  litigation  anticiiiateil  in  connection 
with  tlie  said  accident  eitiier  by  the  solicitor 
to  the  railways,  or  by  the  chief  traffic  nuiha;«' 
at  the  instance  of  the  solicitor,  or  by  Uie 
;  traffic  manager  for  the  purpose  of  taking  the 
\  advice  of  the  solicit(»r  with  reganl  to  the  action 
;  which  was  contemplated,  Hcm  to  l)c  privilc^'od 
1  from  discovery;  but  an  "accident  report  of 
the  said  accident  maile  by  an  employee  to  tlie 
chief  traffic  manager  on  a  printeil  form  foruNe 
in  atl  similar  cases,  and  for  the  purpose  of 
furnishing  the  chief  traffic  manager  with  tlie 
facts  of  each  accident  in  order  that  he  iiiiidit 
1)0  in  a  iKjsition  to  judge  whether  a  depiut- 
mental  inquiry  was  necessary.  Held  to  lie  not 
80  privileged.  Daniel  v.  Central  South  AfiicaH 
Railicays.  m 

Interlocutory  order— Unpaid  costs 
—Stay  of  proceedings.- Appncation  maile 
at  the  trial  of  an  at^tion,  for  an  onler  Ktaying 
the  proceedings  until  the  costs  of  au  inter- 
locutory application  luul  been  |)aid,  refused  on 
the  ground  that  there  was  nothing  to  hIiow 
that  the  refusal  to  pay  was  vexatious.  Jeach 
v.  JeifWH,  98 

Liquidator — Release  — JPartnenhip 
—Notice  to  creditors.— Application  by« 
liquidator  for  confirmation  of  his  accounts  aiMl 
for  his  releiise  from  offiiHi  refused  on  the  gruand 
that  the  onler  appointing  him  had  not  been 
mmle  during  the  course  of  an  action,  and  tlutt 
a  release  was  not  reiiuired  if  he  hatl  done  hiM 
duty.     lie  DaeidwH,  5i 

Pleading- Replication— What  does 
not  amount  to  a  new  cause  of  actioa 
—The  plaintiff's  claimed  an  amount  allcgeil  to 
>>e  due  to  them  in  res|iect  of  certain  goods  Hold 
and  delivered.  The  tiefendants  pleadeil  that 
in  terms  of  a  compromise  the  plaintitf^  had 
acceptetl  a  certain  proiKirtion  in  full  Matij«fac- 
tion.  The  plaintiff's  replied  that  the  defend- 
ants luul  not  fulfilleil  all  the  conditionH  of  the 
compromise,  and  that  they  had  been  induwl 
bv  the  fraud  of  the  defendants  to  enter  into 
tne  compromise.  Held,  that  this  replication 
did  not  set  up  a  new'  case,  and  could  not  on 
that  ground    oe    struck    out    as  irrelevant. 


Schultzed'  Co,  V.  lioitcu  Brother;!  di  Co. 


\Si 


Rights  to  be  determined  by  addon 
—Partnership  —Principal  and  agent- 
In  an  applii-ution,  on  notice,  for  a  pcreni|*ton' 
onler  directing  the  resp<mde«t  te  do  all  thinjp 
necessary  to  obUiin  transfer  of  certain  kIihtw 
into  the  joint  names  of  apidicaut,  a'spoudeut, 
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and  another,  the  petition  set  forth  that  the 
parties  had  in  tenuA  of  a  partnership  afjcree- 
luent  parehaMod  certain  sliares ;  that  the  re- 
.ipondent  had  undertaken  to  act  a8  agent  of  the 
partnerHhip  in  connection  with  the  trannfer  of 
the  shares ;  and  that  he  had  not  only  failed  to 
carry  out  his  undertaking,  hut  was  acting  con- 
trary to  the  interests  of  tlie  partnership.  The 
respondent  in  an  answering  affidavit  denied 
that  he  liail  failed  in  any  of  his  obliffations  ;  and 
stated  that  he  liad  endeavoured  to  obtain 
transfer  of  the  shares,  but  tluit  the  seller  had 
refu8e«l  to  give  transfer  until  more  of  the 
purchase-price  was  paid.  Held,  that  the  issues 
nuKed  involved  questions  as  to  the  duties  of 
an  airent  and  the  position  of  partners,  which 
could  only  be  determined  by  action.  GoleU)ei'g 
V.  TrinMe.  25 

Tender -~  Substantial  amount  ten- 
dered to  claim  coTmiwting  of  an  ag- 
gregate  of  items— DifPerenoe  between 
amount  tendered  and  amotmt  due 
recoverable  in  a  lower  court— Costs. 
— Where  a  defendant  makes  a  substantial 
tender  to  a  claim  consisting  of  an  aggregate  of 
items,  and  the  plaintiff  refuses  such  &ider, 
and  proceeds  with  his  claim  in  its  entirety  in 
a  sufierior  court,  when  the  diiference  between 
the  amount  tendered  and  the  amount  found  to 
lie  due  might  have  been  recovered  in  a  lower 
court,  the  plaintiff  takes  upon  himself  the 
risk  of  obtaining  ousts  on  a  k>wer  scale. 
Brickman'9  Trustee  v.  The  Trantraal  Ware- 
hotiM  Co,  .  147 


PREFERENCE. 
See  Company  (LiquidaiioH), 


Broker  employed  to  buy  stock 
acting  as  principal  towards  nis  prin- 
cipal—Transaction voidable  at  the 
option  of  the  princinal  irrespective 
of  the  fact  thiit  such  broker  acted 
perfectly  bona  fide. —An  agent  must 
lilways  act  as  such,  and  may  not,  whilst  ap- 
parently acting  as  agent,  be  m  fact  himself  a 
principal.  If,  therefore,  a  broker,  when  em- 
ployed to  purclia^e  shares  from  others  on 
behalf  of  his  principal,  either  sells  shares  of 
his  own  to  his  principal,  or  buys  them  for  him- 
self and  then  disposes  of  them  to  his  principal, 
the  transaction  is  voidable  at  the  princiiiars 
option  irrespective  of  the  fact  that  tlie  broker 
acted  perfectly  bona  fide  througliont.  E'cans 
df  Jones  v.  Johnston,  238 


PRINOIPAL  AND  AGENT. 

ike  Practick. 

Broker— Commission  on  sale  of  land 
—Whether  payable  when  purchaser 
fails  to  pay  the  purchase-price— Cus- 
tom.— The  Court  found  that  an  established 
custom  prevailed  in  Johauinesburg  that  brokers 
in  land  were  not  entitled  to  chai^ge  commission 
for  the  sale. of  land  where  the  purcliaser  fails 
to  pay  the  purchaHC-price,  and  took  into  con- 
Nideration  tlie  fact  of  its  existence  in  onler  to 
deteniiine  wheUier  in  terms  of  a  written  agrco- 
iiieiit  to  pay  coiiiiiitKMion  such  comuiissiyn  wiut 
payable  a^  soon  as. the  contrai^t  of  purchase 
and  HHle  wuh  completed,  or  on  paynietit  of  the  ! 
purcha«KB-price.  Shnino  wKlinkenbevg Estates,  ' 
Co,,  Ltd.  '  31U ! 


PRINOIPAL  AND  SURETY. 

Material  alteration  between  credi- 
tor and  principal  debtor— Effect  on 
obligations  of  surety.— Hy  an  agreement 
between  the  plaintiffs  and  one  M,  the  latter 
undertook  to  erect  certain  buildings  for  the 
plaintiffs.  In  terms  of  the  said  a^eement  M 
was  to  be  paid  i>eriodically  for  the  amount  of 
work  couipieteil,  but  from  the  perio^lical  {Miy- 
ments  so  to  be  maile  to  him  the  plaintiffs 
were  entitled  to  deduct  a  certain  nercontage 
and  retain  the  same  until  the  whole  building 
M-as  completed.  For  the  due  performance  <>! 
this  contract  on  the  part  of  m  the  defendant 
liecame  surety  to  the  extent  of  £  HNJO.  Shortly 
after  operations  were  commenced  M  fountl 
difficulty  in  carrying  out  the  work,  and  the 
plaintiffs,  in  order  to  assist  him,  agrceil  with- 
out the  knowletlge  of  the  defendant  to  i*elax 
their  right  to  the  retention  money.  M,  how- 
ever, ultimately  failed  to  complete  the  build- 
ing, and  it  appeared  that  the  plaintiffs  hail 
by  this  time  paid  him  very  nearly  £2iJ<Jii  which, 
but  for  their  agreement  to  forego  tjieir  right  to 
the  retention  money,  they  might  liave  had  in 
hand.  Held,  that  the  agreement  on  the  part 
of  the  plaintiffs  to  forego  their  right  to  the 
retention  money  was  mucIi  a  nmtcriul  altera- 
tion of  the  original  (nnitnK't  l)etwcen  the  p'lain- 
tiffH  antl  M  as  to  discharge  the  defendant  from 
liability.     Nathanson  and  Another  v.  Dcnnill. 
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PRIVILfiOE. 

See  PRACTlcji  (Discovcnj), 
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PROCLAMATIONS. 

Proclamation  No.  8  of  1902,  sec.  29.  See  Novell 
V.  WUwatcrsrand  Estate  and  Finance 
Co,,  Ltd,  1 

No.  8  of  1902.     See  Rayicood  v.  Short, 

218 

No.  23  of  1902.  See  Re  Pasquali  Cigar- 
ette Co,,  Ltd,,y,  THaconicotaa  d  Capso- 
polu9.  161 

No.  36  of  1902,  sec  4.     See  ffovell  v. 

Witteaterstxind  Estate  and  Finance  Co. , 
Ltd.  1 


PROVISIONAL  SENTENCE. 

Copies  of  sommons  and  document 
Buea  on  not  true  copies  of  origixials  - 
Costs. — SumniunH  in  a  claim  for  proviHional 
sentence  on  a  ^romisson^  note  dismined  on  two 
separate  occasions  on  tne  grounds  respectively 
that  on  the  first  occasion  the  copy  of  the 
summons  ser%*ed  on  the  defendant  was  not  a 
true  copy  of  the  original  in  tliat  it  did  not 
contain  the  name  of  the  registrar ;  and  that 
on  tlie  second  occasion  the  copy  of  the  promis- 
sory note  served  on  the  defendant  was  not  a 
true  copy  of  the  ori^nal  in  that  the  names  of 
certain  sureties,  which  had  been  scratched  out 
on  the  original,  did  not  appear  aH  so  scratchecl 
out  on  the  copy  8er\'od.  Kussell  and  Fleming 
V.  Lemtt,  3^ 


PUBLIC  POLICY. 

See  Contract  [Solicitor  and  Client), 


PURCHASE  AND  SALE. 

See  Landlord  and  Tknant  {Lease), 

Cash  transaction— Dominium— 
'Right  of  revindication— Reasonable 
time.— On  the  llth  June,  1903,  ap^ilicant 
Mold  and  delivereil  for  cash  to  one  Uliinnery 
a  certain  racing  mare,  and  left  shortly  after 
the  hale  for  India.  On  the  5th  July,  1903, 
Cliinnery  gave  a  cheque  to  applicant  h  ai^ent 
for  the  amount  of  the  purchatie-priee,  which 
wan  <li;<honoured.  On  the  3nl  August,  1903, 
lie  gave  another  cheque,  which  Was  a^ain 
dishonoured.  On  the  12tli  Octolier,  19«i3, 
(Miinncry  scihl  and  «lclivered  the  mare  to  one 
Ha4.11ey,  who  gave  her  to  the  revpundent  to 


train.  Applicant'n  agent,  beyond  endeavour- 
ing to  obtain  payment  from  Chinneir,  took 
no  Btepe  to  recover  the  mare  between  the  date 
of  the  sale  and  the  date  on  which  the  second 
clieqae  was  given.  From  the  3rd  Au^t  he 
appeared  to  have  lost  touch  with  Chinneiy, 
and  only  discovered  on  the  12th  JanoaiT, 
1904,  that  the  mare  wan  in  powession  of  tfie 
reBix>ndent.  Held,  tliat  as  the  delay  m  not 
taking  any  steps  to  recover  the  mare  oetween 
the>  llth  June  and  the  3rd  August  was  to 
great  as  to  deprive  applicant  of  his  right  to 
reclaim  the  mare,  he  was  disentitled  to  u 
interdict  restraining  the  respondent  from  {itii- 
ing  with  the  mare  pending  an  action  for 
recovery  thereof.    Bennie  v.  Hunt,  12 

Delay  in  making  delivery— Spedflc 
performance  and  damaffe&— A  seller 
who  is  in  mora  in  delivering  Uie  article  sold 
nuiy  be  sued  by  the  purchaser  for  specific  per- 
formance of  the  contract,  and  also  for  <Uitiage( 
sustained  by  him  by  reason  of  sucli  delay  un 
the  part  of  the  seller.    Eiselc  v.  Auret.       106 

Latent  defect  —  Cattle  and  sheep 
sufferiiiff  firom  disease  —  Inspection 
before  buying— Actio  redhibftoria.- 
The  mere  fact  that  a  purchaser  at  the  request 
of  the  seller  inspected  oxen  and  MheepdoeHnot 
debar  him  from  clabning  a  cancellation  of  the 
contract,  if  it  afterwuds  appears  that  the 
animals  were  at  the  time  of  the  sale  suffering' 
from  a  disease  of  which  no  symptoui  wiw 
apparent  at  the  time  of  the  inMpection. 
Wtlcken  and  Ackennann  v.  Klotnfass,         91 

Receipt  for  purchase-price— Trans- 
fer Duty  Proclamation  (No.  8  of  1902) 
—Damages— Non-joinder.— Tlie  plain- 
tiff sued  tiie  defendant  acconling  to  the  only 
count  in  the  declaration  for  specitic  perforiimnce 
of  a  contract  of  sale  of  two  lots  of  land  and 
for  damages  sustained  by  reason  of  tlie  failure 
on  the  part  of  the  defendant  to  transfer  tlie 
said  land.  There  was  an  alternative  pni]['er, 
however,  for  a  refund  of  the  pun;ha«*e-pnce. 
The  defence  to  the  action  was  that  the  con- 
tract was  not  in  writing  as  required  by  the 
Transfer  Duty  Proclamation,  and  that  the 
defentlant  acted  .as  the  agent  of  a  syndicate. 
The  document  relied  on  bv  the  plaintiff  aH 
embodying  the  terms  of  tfie  cootmct  mtw  a 
receipt  given  by  the  defendant  acknowledg- 
ing that  the  nurchase-pi  ice  for  the  said  land 
liad  Ijeen  paid,  to  which  receipt  the  jdaintifl 
had  for  the  purposes  of  this  action  alhxc<l  hw 
signature.  Jfeld,  that  thiw  document  wa**  not 
a  contract  in  writing  as  reiiuired  hy  the 
Transfer  Duty  Proclamation  ;  that  as  there 
was  no  legal  contract  there  could  l»  no  hreacli, 
and  consetiuently  no  damages ;  that,  althongh 
the  plaintiif  was  clearly  entitlcil  to  a  refund  ut 
tlie  purcliase-price,  he  could  not  recover  it  on 
the  declaration  as  it  stood,  inasiuuch  as  the 
prayer  for  the  return  thereof  was  >«se<l  on  the 
same  cause  of  action  as  the  claim  for  specinc 
performance,  whereas  it  should  have  l»ecn 
fjitsed  on  an  alternative  cause  of  action,  namely, 
the  invalidity  of  the  contract  and  the  want  ot 
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consideration.  The  difficnlties  in  the  way  of 
an  amendment  were  the  fact  that  the  defend- 
ant was  merely  the  aj^nt  of  a  syndicate  of 
which  he  was  a  member,  and  that  a  plea  of 
non-joinder  wouUl  be  fatal  to  such  an  amend- 
ment.   Raytcood  v.  ShoH,  218 

Sale  or  pledfire-Share  certdfioate— 
Option  to  repurchase  within  a  certain  > 
time— Absence  of  grantor  durinff  that 
period— Inability  of  grantee  to  exer- 
cise option.— On  the  Ist  September,  1899,  , 
the  plaintiff  handed  to  the  defendantn,  in  part  ; 
payment  of  the  balance  of  an  account  owing  to 
them,  a  certain  Hliare  certiticate,  the  plaifitiff 
obtaining  from  the  defendants  the  option  to  re-  \ 
]iurcha«e  the  said  certificate  at  any  time  up  to 
the  1st  Januar^r,  19(X).    Tlie  plaintiff  did  not  ; 
exercise  his  option  u-ithin  the  specified  period,  • 
and  contended  that  althonitch  able  and  willing  | 
to  exercise  the  option  within  the  proper  time,  * 
he  was  prevente<l  from  doing  so  by  the  absence 
of  the  aefendants  from  Johannesburg.     Held,  ; 
that  the  transaction  was  a  sale  and  notaj>ledffe,  i 
and  that  as  tlie  plaintiff  con  Id  not  satisfy  tiie  i 
Court  that  he  wan  in  a  position  to  exercise  the 
option,  he  was  not  entitled  to  an  extension  of 
the  period.    Landitberger  v.  Vogl  ds  Co,        90 


RAILWAY. 

Sfc  Carhiers. 


SEPARATION. 

See  Husband  and  Wifk. 


SPEOIFIO  PERFORlfANOE. 

Bee  Contract. 
See  Purchase  and  Salk  (Delay), 


St'AND  LICENCE. 
See  Mines  and  Minerals. 


SUMMONS. 

See  I*ROVisiONAL  Sentkxce. 


SURETYSHIP. 

See  PRiNCirAL  and  Surety. 


TENDER. 

See  Practice. 


TIME. 

See  Municipality. 
See  Purchase  and  Hale  (Cash). 


TRADE-MARE. 

-Design  not  resiBtered  as  a  trade- 
mark--Common  law  right  to  be  pro- 
tected affainst  attempt  to  mislead 
public— Proclamation  No.  23  of  1902. 
— Application  for  an  interim  order  restraining 
the  respondente  from  using  what  was  alleged 
to  be  snch  a  colourable  iniiUition  of  applicants' 
label  as  was  calculated  to  mislead  and  did 
mislead  the  public.  It  was  opposed  on  the 
|;round,  inter  alia,  that  the  design  on  appli- 
cants' label  had  not  been  registered  as  a  trade- 
mark in  this  country,  and  that  the  terms  of 
sec.  10  of  the  Trade-Marks  Registration  Pro- 
olamatioir  therefore  disentitled  them  to  protec- 
tion. Held,  that  it  was  not  the  intention  of 
the  section  to  deprive  a  trader  of  his  conmion 
law  right  to  be  protected  against  an  attempt 
bv  another  trader  to  pass  off  nis  goods  as  thoHC 
or  the  former;  and  that  applicants,  having  on 
the  affidavits  niiMle  out  a  prim6  facie  ease, 
were  entitled  to  the  order  ankeil  for.  Jic 
Pasqu(ili  Cigarette  Co.  ^*d.,  v.  Diaconicolas 
d:  Capwpolug.  161 
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InfHnfirement  —  EBsential  portion—  VIS  MAJOR. 

Common  user. — Tlie  infringement  of  a 

tra«le-niark  may  coiwiwt  in  the  adoption  of  an        Sre  LANOLORn  AND  Tknant  {Benejinnl 
ef(8entuil  part  of  such  trade-mark,  aA  the  word  OfCMftation). 

"  Khe<live "  in  the  case  of  tobacco  gooda. 
Two  or  three  isolateil  inntanceft  of  naer  of  a 
trade  name  do  not  make  it  a  name  in  common 

ujie  in  tlie  trade.     In  conHidering  what  is  com-  

mon  user  in  connection  with  a  Transvaal 
trade- mark  the  trade  of  the  Transvaal  must 
be  looke4l  to.  SociHf  Anonynu  Le  Khedive  v. 
HoaenzKeig,  59  

WBONOFUL  ARREST. 

See  M.\STER  and  SKRVANT  {PoUrf), 


VINDIOATIO. 

Sec  Purchase  and  Salk  [Cash). 
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HOVELL  V.  WITWATERSRAND  ESTATE 
AND  FINANCE  CO.,  LTD. 

1904.    January  19,  26.    Masok,  J. 

Landlord  and  tenanL — Sale  of  leate. — Provisions  a$  to  transfer^ — Pro- 
damatiom  No.  8  o/'1902,  see.  29,  and  No.  36  ^1902,  see.  4. 

By  a  daose  in  a  lease  granted  by  a  company  in  1895  for  a  tenn  of 
yean  ending  in  1939,  it  was  provided  that  the  lessee  should  have 
the  right  to  transfer  the  lease,  and  that  a  memorandum  of  such 
transfer  should  be  indorsed  on  the  original  lease  in  the  company's 
office,  and  on  the  original  of  the  lessee.  Hddy  that  the  company 
was  not  debarred  by  Proclamations  No.  8  of  1902,  sec.  29,  and 
Ko.  35  of  1902,  sec  4,  from  insisting  that  these  provisions  should 
be  complied  with. 

This  was  an  application  on  notice  for  an  order  directing  the 
respondent  company  to  deliver  to  applicant  the  documents  relat- 
ing to  the  transfer  and  title  of  certain  leasehold  property. 

The  affidavit  of  applicant,  a  solicitor,  set  forth  that  on  or 
about  the  17th  December,  1902,  he  was  instructed  by  William 
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Percy  Barker  of  Johannesburg  to  obtain  transfer  into  his  name 
of  leasehold  lots  Nos.  216  and  217  in  the  Bellevne  Township, 
Johannesburg,  the  said*  leasehold  lots  having  been  purchased  by 
the  said  Barker  from  the  owner,  John  Henry.  Applicant  pre- 
pared the  necessary  documents  and  gave  his  personal  under- 
taking to  Henry  that  he  would  not  part  with  them  after 
registration  until  payment  of  the  balance  of  the  purchase-price 
by  Barker.  The  documents  were  thereupon  handed  by  apph'cant 
to  Mr.  Webber,  with  the  request  that  he  should  obtain  the 
consent  of  the  respondent  company  to  the  transfer,  and  should 
then  lodge  them  for  registration  at  the  office  of  the  Registrar 
of  Mining  Rights,  Johannesburg.  Mr.  Webber  in  his  affidavit 
stated  that  he  proceeded  to  the  office  of  the  respondent  company 
to  obtain  the  necessary  consent.  The  manager  of  the  respondent 
company  replied  that  he  had  no  printed  form  in  the  office,  but 
that  the  consent  would  be  comprised  in  the  act  of  his  office 
sending  the  documents  to  the  Registrar  of.  Mining  Rights  for 
registration.  The  documents  were  then  lefC  at  the  office  of  the 
respondent  company,  who  declined  to  return  them  after  registra- 
tion had  been  effieicted  in  the  office  of  the  Registrar  of  Mining 
Rights. 

In  an  answering  affidavit  the  secretary  of  the  respondent 
company  stated  that  the  company  had  always  been  prepared 
to  return  the  documents  to  applicant ;  but  that  under  clause  2  of 
the  lease  it  was  necessary  for  the  lessee  to  obtain  the  consent  of 
the  company  to  the  transfer,  and  to  indorse  a  memorandum 
of  such  transfer  on  the  original  lease  in  the  office  of  the  lessors 
at  Johannesburg,  and  also  on  the  duplicate  original  delivered  to 
the  lessee,  and  that  applicant  had  declined  to  comply  with  the 
provisions  as  to  the  indorsement. 

A.  E.  Balfour,  for  the  applicant,  submitted  that  the  company 
in  making  no  mention  of  ihe  provisions  of  the  lease  when 
the  documents  were  deposited  in  its  office,  and  in  leaving  the 
applicant  under  the  impression  that  the  documents  would  be 
returned  after  registration  in  the  office  of  the  Registrar  of 
Mining  Rights,  was  debarred  from  now  insisting  that  the 
provisions  of  the  lease  should  be  complied  with.  He  further 
contended  that  the  provisions  of  the  lease  had  been  superseded 
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by  the  provisioiis  of  Proclamations  No.  8  of  1902,  sec  29,  and 
No.  35  of  1902,  sec.  4.  These  Proclamations  made  provision  for  the 
proper  registration  of  such  leases,  and  the  party  in  whose  name 
such  leases  were  registered  was  entitled  to  all  fche  documents 
of  title. 

J.  de  Villiere,  for  the  respondent  company,  contended  that  the 
purchaser  of  a  lease  was  bound  by  the  provisions  of  the  lease 
purchased  by  him,  and  that  the  provisions  of  the  Proclamations 
cited  could  not  affect  the  conditions  under  which  the  company 
had  thought  fit  to  sanction  a  cession  of  its  leases.  He,  more- 
over, pointed  out  that  according  to  Proclamation  No.  8  of  1902, 
see.  29,  no  transfer  could  take  place  in  respondents'  office  until 
there  had  been  registration  in  the  office  of  the  Registrar  of 
Mining  Bights. 

Our.  adv.  vuU. 

Postea  (January  26) : — 

Masok,  J.:  The  applicant  asks  for  an  order  directing  the 
respondent  company  to  make  delivery  of  the  transfer  or  cession 
and  documents  of  title  relating  to  the  lease  of  lots  Nos.  216  and 
217  in  the  Bellevue  Township,  Johannesburg. 

One  John  Henry  held,  under  lease  from  the  company  these 
two  lots  in  the  township  of  Bellevue  in  the  mining  district  of 
Johannesburg.  Henry  sold  his  lots  to  one  W.  P.  Barker,  and 
the  applicant  was  employed  to  effect  transfer.  The  purchase- 
price  does  not  seem  to  have  been  fully  paid,  and  the  applicant 
gave  the  seller  his  personal  undertaking  that  he  would  hold  the 
deeds  until  payment  was  made.  When  the  documents  had  been 
prepared  the  applicant's  representative  asked  the  manager  of  the 
company  for  its  consent  to  the  transfer..  The  reply  was  that 
the  documents  would  have  to  be  handed  in  to  the  Registrar  of 
Mining  Rights  with  the  necessary  consent  through  the  company, 
and  though  some  protest  seems  to  have  been  made  against  this 
course  it  was  nevertheless  assented  to.  The  documents  after 
registration  were  returned  to  the  company,  which  declined  to 
deliver  them,  up  to  the  applicant  until  there  had  been  compliance 
with  the  provisions  of  clause  2  of  the  lease. 

This  clause,  which  is  not  very  clearly  drawn,  provides  that 
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the  lessee  shall  have  the  right  to  transfer  his  lease  if  the  trans- 
feree be  a  satisfactory  person,  and  if  no  money  be  due  in  respect 
of  the  lease  to  the  company,  in  the  following  manner:  The 
lessee  is  to  apply  in  writing  to  the  company  for  the  transfer  of 
the  lease,  giving  the  name  and  address  of  the  transferee,  and  on 
obtaining  the  written  consent  of  the  company  to  the  transfer  a 
memorandum  of  such  transfer  is  to  be  indorsed  on  the  original 
lease  in  the  company's  office  and  on  the  duplicate  original  of 
the  lessee. 

These  two  leases  were  granted  in  1895  for  a  term  ending 
October,  1939,  and  at  the  time  they  were  made  there  does  not 
seem  to  have  been  any  provision  for  the  registration  of  the 
transfer  of  such  long  term  leases.  Proclamation  No.  8  of  1902, 
sec.  29,  required  the  registration  of  leases  of  this  chieiracter  and  of 
all  cessions  of  them,  and  by  Proclamation  No.  35  of  1902,  sec  4, 
this  registration  had  to  take  place  in  the  Registration  of  Mining 
Bights  office. 

Mr.  Balfour,  for  the  applicant,  based  his  claim  on  two  con- 
tentions :  (1)  That  the  provisions  of  these  Proclamations  governed 
the  method  of  registering  transfers  of  leases,  and  therefore  took 
the  place  of  the  conditions  of  the  lease  under  this  head ;  and  (2) 
that  by  its  action  the  company  had  waived  any  right  it  may. 
have  had  to  insist  on  compliance  with  clause  2  of  the  lease.  I 
do  not  think  that  the  first  contention  can  be  upheld,  unless  it  can 
be  shown  that  the  provisions  of  the  lease  are  in  direct  conflict 
with  the  terms  of  the  law,  and  it  does  not  seem  to  me  that  there 
is  anything  in  the  law  which  prevents  the  lessee  and  his  trans- 
feree now  going  to  the  office  of  the  company  and  indorsing  a 
memorandum  of  the  transfer  on  the  lease  in  its  office  and 
also  on  the  duplicate  original. 

It  was  maintained  that  the  claim  by  the^  company  was 
absolutely  frivolous,  seeing  that  the  registration  of  the  transfer 
was  a  sufficient  record  of  the  transaction,  but  I  cannot  take  that 
view.  It  appears  to  me  a  great  advantage  for  the  company  to 
have  a  document  under  the  hand  of  the  lessee  and  his  transferee 
in  their  own  control  on  which  they  can  sue.  The  registered 
transfer  of  the  lease  is  in  the  possession  of  the  transferee,  and  a 
lease  of  this  kind  differs  from  ordinary  immovable  property  in 
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that  while  it  confers  a  real  right  it  also  carries  ¥dfch  it  obligations 
which  the  company  may  desire  to  enforce,  as,  for  instance,  by 
obtaining  provisional  judgment  for  rent. 

The  second  contention,  that  the  acts  of  the  company  amounted 
to  a  waiver  of  its  rights  under  the  lease,  raises  a  more  di£ScuIt 
question.  There  is  no  evidence  in  this  matter  that  the  applicant 
made  it  a  condition  that  the  documents  should  be  handed  direct 
back  to  him,  nor  do  I  think  that  the  company's  representative 
ever  told  him  that  he  would  after  transfer  have  still  to  comply 
with  the  conditions  of  clause  2'of  the  lease.  There  is  great  force 
in  the  contention  that  the  registration  of  the  transfer  confers  the 
title  on  the  transferee,  and  that  he  ought  to  be  in  possession  of 
the  deeds ;  but  sec.  29  (Sc)  of  Proclamation  No.  8  of  1902  forbids 
any  owner  registering  or  entering  any  cession  of  any  lease  of  any 
township  lot  in  any  of  his  books  or  registers  unless  the  cession 
has  already  been  registered  in  the  proper  registration  oiBce. 

Now,  it  appears  to  me  that  the  company  was  thus  prevented 
from  insisting  on  the  memorandum  of  transfer  being  indorsed  on 
the  original  lease  in  its  office  before  registration  in  the  Mining 
Rights  office.  Such  a  procedure  would  appear  to  me  to  defeat 
the  object  of  this  sub-section,  because  the  clause  of  the  lease  is 
clearly  the  method  which  the  company  adopts  for  registering 
cessions  of  leases  in  its  office.  That  being  the  case,  I  do  not 
think  that  the  prior  registration  in  the  Mining  Rights  office  of 
the  cession  of  these  two  lots  can  be  construed  into  any  waiver  by 
the  company  of  its  rights  under  clause  2  of  the  lease.  Those 
rights,  it  appears  to  me,  the  company  is  entitled  to  insist  on,  and 
there  can,  I  think,  be  no  question  that  there  was  no  intention  on 
its  part  to  abandon  them.  Its  consent  to  the  transfer  must 
therefore  be  considered  as  given  subject  to  the  procedure  in 
clause  2  beiiig  followed,  and  I  think  that  it  is  entitled  to  retain 
the  deeds  until  that  clause  is  complied  with. . 

This  application  must  therefore  be  dismissed,  with  costs. 

Applicant's  Attorney :  R,  de  B,  HoveU;  Respondents'  Attor- 
neys :  van  HtUateyn,  Fdtham  &  Fry. 
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CURRIE  V.   KESSACK. 

1904.    January  26,  February  2.     Mason,  J. 

Landlai^d  and  tenant, — Landlord's  lien, — Hypothec  for  rent, — bUerdieL 

A  statement  by  a  defendant  who  claimed  to  be  a  tenant  at  will,  that 
he  intends  terminating  his  lease,  is,  if  not  denied  bj  the  tenant^ 
a  sufficient  ground  for  granting  an  interdict  restraining  snch 
tenant  from  removing  his  furniture,  pending  an  action  for  the 
recovery  of  the  rent  due. 

This  was  an  application  for  confirmation  of  a  rule  nisi 
operating  as  a  provisional  interdict,  and  calling  upon  the  re- 
spondent to  show  cause  why  he  should  not  be  interdicted  from 
removing  any  of  his  furniture,  stock-in-trade,  fixtures,  littings, 
effects,  or  other  movable  property  from  the  Park  Hotel,  Johan- 
nesburg, pending  the  decision  of  an  action  to  be  instituted  by 
applicant  againat  him  for  the  recovery  of  £983, 17&  Sd,  as  rent 
alleged  to  be  due  for  the  said  premises. 

The  petition  set  forth  that  on  the  1st-  May,  1903,  applicant 
and  respondent  entered  into  a  verbal  agreement,  by  which  appli- 
cant leased  to  respondent  certain  premises  in  Rissik  Street, 
Johannesburg,  known  as  the  Park  Hotel,  at  a  rental  of  £125 
per  month,  payable  monthly  in  advance.  The  reepondent  was 
indebted  to  applicant  in  the  sum  of  £983,  iTs.  5d.,  as  and  for 
rent  of  the  said  hotel  from  the  $th  May,  1903,  to  the  3l8t 
December,  1903.  Frequent  demands  for  payment  of  the  rent 
due  had  been  refused  by  respondent,  and  applicant  feared  that 
by  removal  of  the  furniture,  &o.,  he  would  lose  his  lien  for  rent 
over  the  said  effects. 

The  respondent  in  an  answering  affidavit  denied  that  any 
such  agreement  of  lease  as  alleged  was  entered  into  between  him 
and  the  applicant,  or  that  he  was  in  any  way  indebted  to  the 
applicant.  He  stated  that  prior  to  May,  1903,  he  entered  into 
an  arrangement  with  the  applicant,  whereby  it  was  agreed  that 
he  (the  respondent)  should  take  over  the  said  hotel,  and  having 
furnished  it  at  his  own  expense,  should  run  it  with  a  view  to 
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restoring  the  reputation  thereof  and  making  it  a  going  cohcem 
on  respectable  lines.  At  the  time  the  said  hotel  had  a  very  bad 
reputation,  and  applicant  would  not  have  taken  it  on  lease  at  all. 
The  understanding  was  that,  as  soon  as  the  reputation  of  the 
place  had  been  restored,  applicant  would  sell  it  and  give  respond- 
ent a  bonus.  It  was  estimated  that  the  sale  would  take  place 
in  about  six  months'  time.  The  respondent  further  stated  that 
he  had  no  intention  of  removing  his  effects  from  the  premises 
until  the  dispute  between  them  had  been  settled.  No  rent  had 
been  demanded  of  him  until  November,  1903.  Respondent's 
version  of  the  agreement  between  him  and  the  applicant  was 
supported  by  an  affidavit  made  by  his  son. 

In  a  replying  affidavit  applicant  denied  the  agreement  as  set 
forth  in  respondent's  affidavit,  and  referred  to  a  letter,  which  was 
produced,  in  which  the  respondent  offered  to  hire  the  hotel  at  a 
rental  of  £120  per  -month.  Applicant  refused  to  do  this,  and 
offered  the  hotel  to  the  respondent  at  £125,  which  offer  was 
accepted.'  Whenever  payment  of  the  rent  was  demanded  the 
respondent  excused  himself  by  saying  he  was  doing  badly,  and 
would  pay  when  the  business  was  in  full  swing.  The  applicant 
further  stated  that  when  the  respondent  hired  the  premises  it 
was  necessary  that  the  liquor  licence  should  be  transferred  into 
his  name.  They  accordingly  went  to  the  office  of  the  Licensing 
Board,  and  applicant  there,  in  the  presence  of  the  respondent, 
informed  the  chairman  that  the  respondent  had  hired  the 
premises  from  him.  Before  the  respondent  entered  into  occu- 
pation applicant  spent  £500  in  repairs  to  the  buildings.  The 
respondent  had  informed  applicant  that  he  intended  to  vacate 
the  premises. 

In  a  further  affidavit  respondent  admitted  the  letter  in  w^ch 
he  offered  £120  a  month  for  the  hotel,  but  stated  that  he  wrote 
it  before  he  was  aware  of  the  reputation  of  the  hotel.  The 
applicant  refused  to  let  the  premises,  on  the  ground  that  it  might 
prevent  him  from  selling  should  a  favourable  opportunity  arise. 
Thereafter  the  other  arrangement  was  come  to.  The  incident 
with  regard  to  the  liquor  licence  respondent  explained  by  stating 
that  he  had  been  told  by  applicant  that  some  such  statement 
would  have  to  be  made  in  order  to  get  the  licence  transferred. 
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He  further  stated  that  owing  to  the  arrangement  he  spent 
£1500  in  furnishing  the  place,  and  was  perfectly  able  to  pay  the 
amount  should  judgment  go  against  him. 

S.  S.  Taylor,  for  the  applicant,  moved  to  have  the  rule  made 
absolute. 

J.  Stratford,  for  the  respondent,  opposed  on  the  ground  that 
the  applicant  had  not  established  such  a  clear  right  as  would 
entitle  him  to  the  interdict.  There  was  a  bond  fide  dispute 
between  the  parties.  The  agreement  on  which  applicant  based 
his  claim  was  absolutely  denied  by  the  respondent,  and  the 
weight  of  evidence  was  in  favour  of  respondent's  version.  Apart 
from  this  the  necessity  for  an  interdict  had  not  been  proved. 
There  was  nothing  to  show  that  the  respondent  would  remove 
his  furniture ;  see  Greeffv,  Pretorius  (12  S.C.  104).  The  respond- 
ent, moreover,  was  perfectly  solvent,  and  quite  able  to  pay  the 
amount  claimed  should  judgment  eventually  go  against  him. 

S.  S.  Taylor,  in  reply,  submitted  that  applicant's  version  of  the 
agreement  was  the  more 'worthy  of  credence.  He  pointed  oat 
that  the  respondent  had  not  denied  the  definite  statement  of 
applicant  with  regard  to  respondent's  intention  of  vacating  the 
premises.  He  contended  that  the  right  of  a  landlord  to  an 
interdict  differed  from  the  right  of  an  ordinary  creditor, 
inasmuch  as  in  the  case  of  the  landlord  there  need  only 
be  reasonable  apprehension  of  loss;  see  Oreeff  v.  Pretoria 
(12  S.C.  104). 

Our,  adv,  vuU, 

Podtea  (February  2) : — 

Mason,  J. :  The  applicant  in  this  case  asks  for  the  confirma- 
tion of  a  rule  nisi,  calling  upon  the  respondent  to  show  cause 
why  he  should  not  be  interdicted  from  the  removal  of  property 
from  the  Park  Hotel  pending  action  for  the  recovery  of  rent  at 
the  rate  of  £125  per  month  from  the  5th  May,  1903. 

Cause  was  shown  against  the  rule  on  two  grounds:  (1)  On 
affidavits  that  no  rent  whatever  was  due ;  and  (2)  that  the 
respondent  did  not  intend  to  remove  his  property  from  the 
premises,  and  that  therefore  an  interdict  was  unnecessary. 

The  first  question  to  decide  is  whether  upon  the  affidavita 
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before  the  Court  the  petitioner  has  made  out  a  ease  for  claiming 
rent.  It  is  admitted  that  the  respondent  is  in  occupation  of 
these  premises ;  but  he  contends  that  it  is  under  a  special  agree- 
i^ent  by  which  h^  was  allowed  to  occupy  the  premises  rent  free 
because  of  the  bad  reputation  of  the  place,  and  that  he  was  to  do 
his  best  to  render  the  place  valuable,  so  that  the  applicant  could 
sell  it/ and  that  in  that  case  the  applicant  was  to  give  him  a 
bonus  out  of  the  purchase-price.  This  contention  is  supported 
by  the  affidavit  of  the  respondent's  son,  who  states  he  was 
present  at  the  time  the  agreement  was  made.  It  is  not  alleged 
for  what  period  the  respondent  was  to  remain  in  possession,  nor 
that  the  applicant  was  under  any  obligation  at  all  to  sell,  or  that 
any  definite  amount  of  bonus  was  mentioned.  Though  the 
respondent  in  his  affidavit  claimed  to  remain  in  possession  until 
the  question  was  settled,  his  counsel  admitted  that  he  could  not 
claim  to  be  more  than  a  tenant  at  will. 

Now  the  applicant  denies  entirely  that  any  agreement  of 
the  kind  was  ever  .made.  He  produces  a  pencil  memorandum 
made  by  the  respondent  in  which  he  offered  to  take  the  hotel  at 
£120  per  month,  or  to  enter  into  another  arrangement  which 
would  involve  the  respondent  in  £125  a  month  rent  and  in  a 
possible  expenditure  of  £3000  to  secure  a  licence  and  a  share 
to  the  respondent  of  any  part  of  the  purchase-price  exceeding 
£25,000.  The  applicant  states  that  he  declined  this  offer,  but 
required  £125  per  month  as  the  rental,  seeing  that  other  persons 
were  offering  him  that  sum.  It  is  a  curious  thing  that  the 
applicant  does  not  state  definitely  the  term  for  which  the 
premises  were  let,  but  he  does  say  that  when  the  licence  was 
being  applied  for  he  went  with  respondent  to  the  office  of  the 
chairman  of  the  licensing  Board  and  informed  him  that  Eessack 
had  hired  the  premises  for  twelve  months,  with  the  right  of 
renewal  for  a  further  twelve  months.  This  conversation  is 
admitted,  but  the  respondent  says  that  he  understood,  and  was 
practically  so  informed  by  the  applicant,  that  it  was  necessary 
to  say  something  of  this  sort  to  secure  a  licence.  It  appears  to 
me  that  this  is  a  somewhat  inadequate  explanation  of  what 
occurred. 

Xt  is  also  not  denied  that  the  applicant  spent  £500  in  repairs 


10  CURRIE  V.  KESSACK. 

to  the  building  upon  the  request  of  the  respondent  before  he 
entered  into  occupation.  It  is  also  clear  that  prior  to  October 
the  applicant  claimed  rent  at  the  rate  of  £125  per  month.  This 
demand  was  repeated  on  the  Ist  October  and  th^  16th  November, 
and  seemingly  not  till  the  latter  date  was  the  contention  raisef 
that  the  respondent  was  entitled  to  occupy  the  premises  rent 
free. 

The  respondent  explains  the  memorandum  which  he  sent  to 
the  applicant  offering  rent  by  sajring  that  this  was  made  before 
be  quite  knew  of  the  bad  reputation  of  the  Park  Hotel,  and  that 
the  applicant  told  him  he  could  not  entertain  an  offer  for  a  lease 
for  three  months  for  the  same  reason  that  he  had  declined  other 
tenants^  viz.,  that  he  wanted  to  sell  without  being  hindered  by  a 
lease  for  a  term. 

Theiipplicant  states  that  the  reason  he  has  allowed  the  rent 
to  run  on  so  long  was,  in  the  first  instance,  because  respondent 
complained  of  bad  times  and  wished  to  be  able  to  get  a  good 
start,  and  thereafter  because  he  knew  that  he  was  secured  by  the 
furniture  which  the  respondent  had  brought  on  to  the  premisea 
I  do  not  think  myself  that  the  delay  in  actually  taking  legal 
proceedings  affects  the  question  at  issue.  The  respondent  abo 
states  that  he  would  never  have  expended  the  large  sum,  which 
is  placed  at  £1500,  in  furnishing  the  place,  except  on  account  of 
the  arrangement  that  he  could  get  it  rent  free. 

Now,  I  have  carefully  considered  the  aflSdavits,  and  have  come 
to  the  conclusion  that  on  the  whole  they  point  very  strongly  to 
the  inference  that  these  premises  were  let  in  the  ordinary  way, 
not  rent  free,  but  at  the  rental  which  was'  claimed — £125  per 
month.  I  do  not  think  that  the  respondent  has  satisfactorily 
explained  the  memorandum  under  which  he  made  his  first  offer, 
nor  his  acquiescing  in  the  applicant's  statement  to  the  Licensing 
Board  that  he  had  a  lease  of  twelve  months  with  a  right  of 
renewal.  It  seems  to  me  also  difficult  to  understand  why  tt® 
applicant  should  spend  £500  on  the  premises  if  there  was  an 
arrangement  of  the  nature  for  which  the  respondent  contends. 
I  consider,  therefore,  that  therapplicant  has  made  out  a  suffici^n^ 
prima  facie  claim  to  justify  an  interdict  if  he  is  entitled  to  it  on 
other  grounds. 
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-It  is  contended  that  the  application  should  be  refused,  because 
there  is  Xio  proof  that  the  respondent  intends  to  remove  his 
property  from  the  hotel,  and  that  the  general  principle  that  the 
applicant  must  show  some  urgent  need  for  an  interdict  is  there- 
fore not  satisfied  in  the  present  case.  In  support  of  this  conten- 
tion the  case  of  Oreef  v.  Pretorixis  (12  S.C.  104)  was  relied  on ; 
but  that  case  only  decides  that  a  long-continued  failure  to  pay 
rent,  combined  with  proof  that  the  tenant  had  removed  his 
property  from  former  premises  without  paying  rent,  was  sufficient 
grounds  for  the  landlord*s  application  for  an.  interdict  to  make 
eifective  his  preference  over  the  movables.  It  does  not  decide 
that  fear  of  immediate  removal  is  necessary  to  the  landlord's 
application. 

Now,  the  landlord's  hjrpothec  according  to  the  authority  of 
Voet,  which  has,  I  believe,  been  accepted  throughout  South 
Africa,  is  only  effective  (in  the  sense  of  not  being  defeasible 
at  the  tenant's  will)  if  an  interdict  has  been  obtained  subject 
to  the  question  of  quick  pursuit,  which  does  not  need  to  be 
dealt  with  in  the  present  case;  and  it  therefore  appears  to 
me,  as  was  stated  by  Sir  Henry  de  Villiers  in  Greef  v. 
Pretorius,  that  the  right  of  a  landlord  to  an  interdict  for 
this  purpose  stands  on  a  very  different  footing  to  the  right  of 
an  ordinary  creditor  to  that  summary  remedy.  It  is .  not 
necessary  for  me  to  decide  that  the  mere  fact  of  rent  being  long 
in  arrear  is  sufficient  to  entitle  the  landlord  to  invoke  the 
assistance  of  the  Court,  because  in  this  case  it  is  asserted  definitely 
that  the  tenant  has  intimated  he  wishes  to  vacate  the  premises, 
and  will  do  so  unless  relieved  of  the  tenancy,  and  this  has  not 
been  denied. 

It  appears  to  me,  therefore,  that  this  is  a  case  in  which  the 
landlord  is  entitled  to  have  his  hypothec  made  effective,  and  that, 
therefore,  the  rule  nisi  should  be  confirmed  subject  to  the  appli- 
cant bringing  his  action  forthwith. 

Counsel  for  the  applicant  was  quite  prepared,  as  was 
indeed  right,  to  allow  the  interdict  to  be  discharged  upon  the 
respondent  giving  security  for  the  payment  of  this  claim,  and  the 
confirmation  of  the  inile  nisi  must  not  be  taken  to  prevent  an. 
application  to  that  effect  being  made  if  the  respondent  so  desires. 
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The  respondent  must  pay  the  oosts  of  his  opposition  to  the 
rule  nidi ;  the  remaining  costs  of  the  applicant  must  be  costs  in 
the  cause. 

Applicant's  Attorneys :  TredgM,  SteyUer  &  Beytra  ;  Respond- 
ent's Attorney :  N.  Cohen. 
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1904.    February  2,  9.    Mason,  J. 

Purehate  and  mU. — Ccuh  transaction. — Dominium. — Bight  of  r&^mndir 
cation. — Beaaonable  time. 

On  the  11th  June,  1903,  applicant  sold  and  delivered  for  cash  to  one 
Chinnerj  a  certain  racing  mare^  and  left  shortly  after  the  sale  for 
India.  On  the  5th  July,  1903,  Chinnery  gave  a  cheque  to  appli- 
cant's agent  for  the  amount  of  the  purchase-price,  which  was 
dishonoured.  On  the  3rd  August,  1903,  he  gave  another  cheque, 
which  was  again  dishonoured.  On  the  12th  Octoher,  1903, 
Chinnery  sold  and  delivered  the  mare  to  one  Hadley,  who  gave 
her  to  the  respondent  to  train.  Applicant's  agent,  beyond  en- 
deavouring to  obtain  payment  from  Chinnery,  took  no  steps  to 
recover  the  mare  between  the  date  of  the  sale  and  the  date  oxi 
which  the  second  cheque  was  given.  From  the  3rd  August  he 
appeared  to  have  lost  touch  with  Chinnery,  and  only  discovered 
on  the  12th  January,  1904,  that  the  mare  was  in  possession  of 
the  respondent.  Held,  that  as  the  delay  in  not  taking  any  steps 
to  recover  the  mare  between  the  11th  June  and  the  3rd  August 
was  so  great  as  to  deprive  applicant  of  his  right  to  reclaim  the 
mare,  he  was  disentitled  to  an  interdict  restraining  the  respond- 
ent from  parting  with  the  mare  pending  an  action  for  reooTeiy 
thereof. 

This  was  the  return  day  of  a  rule  nisi  granted  on  the  13th 
January,  1904,  operating  as  an  interim  interdict  and  calling 
upon  the  respondent  to  show  cause  why  he  and  all  other  persons 
should  not  be  interdicted  from  alienating,  parting  witli,  or  re- 
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moving  a  certain  bay  racing  mare  called  ''  BesH,  *  pending  an 
action  by  applicant  for  recovery  of  the  said  nmre. 

The  facts  apj^r  sufficiently  from  the  judgment 

J.  StrcUford,  for  the  applicant,  moved  to  have  the  rule  made 
final,  and  submitted  that  the  mare  had  been  sold  by  applicant  for 
cash,  and  that  as  the  purchase-price  was  still  unpaid  he  was 
entitled  to  the  interdict  pending  an  action  for  recovery  thereol 

J,  de  VUliera,  for  the  respondent,  contended  that  the  sale 
was  on  credit,  and  that  even  if  the  sale  was  for  cash,  applicant 
was  no  longer  entitled  to  revindicate  his  property,  inasmuch  as 
he  ought  Aot  to  have  delayed  so  long  in  taking  steps  to  protect 
himself;  see  Daniels  v.  Cooper  (1  £.i).C.  174)  and  Transvaal 
Insolvency  law. 

/.  Stratford,  in  reply,  contended  that  as  there  was  no  definite 
provision  with  regard  to  the  period  of  revindication,  the  circum- 
stances of  each  particular  case  had  to  be  taken  into  account,  and 
that  the  delay,  if  any,  in  the  present  case,  had  been  caused  by 
the  worthless  cheques  which  were  from  time  to  time  given  l>y 
the  purchaser. 

Ov/r.  adv.  vuU. 

Poatea  (February  9)  :— 

Masok,  J.:  The  applicant  in  this  case,  a  lieutenant  in  the 
19th  Hussars,  presents  through  his  local  attorney  a  petition  for 
an  interdict  against  the  alienation,  pending  action,  of  a  oertain 
racing  mare  "  Bess." 

The  petition  states  that  in  June,  1903,  Rennie  sold  the 
horse  to  one  Chinnery  for  £260  to  be  paid  in  cash,  and  delivery 
was  made  against  a  cheque  for  £260.  The  cheque  was  dis* 
honoured.  Immediately  after  the  saje,  so  the  petition  states^ 
Rennie  left  on  duty  for  India,  and  the  local  agent  has  since 
been  unable  to  obtain  payment  of  the  cheque,  or  to  get  into 
touch  with  Chinnery.  He  learnt  for  the  first  time  at  the  date 
of  the  petition  (January  12th)  the  whereabouts  of  the  mare^ 
vim,,  at  the  stables  of  the  respondent.  A  rule  nisi  was  granted 
calling  on  the  respondent  to  show  cause  against  the  petitioner's 
daim  for  an  interdict  Various  affidavits  have  been  filed  for 
that  purpose,  and  it  is  claimed  that  Charles  Arthur  Hadley,  0|i 
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the  12th  October,  1903,  boTid  fide  purchased  this  mare  from 
Chinnery  and  paid  for  her.  It  is  quite  clear  that  Chinnery 
is  an  unsatisfactory  sort  of  individual,  and  I  am  not  prepared 
to  accept  his  statements  without  caution ;  but  there  is  no  denial 
of  the  fact  alleged  in  his  affidavits  that  the  purchase  was  on  the 
11th  June;  that  he  gave  a  cheque  for  the  mare  on  the  5th  July, 
which  was  dishonoured ;  and  that  he  gave  a  further  cheque  an 
the  3rd  August,  which  was  again  dishonoured. 

Now,  assuming  that  in  each  case  petitioner  intended  to 
reserve  his  rights  as  on  a  cash  sale,  I  am  of  opinion  that  the 
lapse  of  time  between  the  11th  June  and  the  3rd  August  is  so 
great  that  it  cannot  be  maintained  that  the  petitioner  exercised 
within  a  reasonable  period  the  rights  of  vindication  -which 
failure  to  pay  cash  on  a  cash  sale  would  give  him.  The  authori- 
ties are  of  course  quite  dear  that  in  Boman-Dutch  law,  wh^re 
there  has  been  delivery  upon  a  sale  for  cash,  the  seller  is  entitled 
to  revindicate  his  property  if  the  payment  is  not  duly  madei 
provided  he  takes  steps  for  that  purpose  within  a  reasonable 
time.  This  reasonable  time  varied  according  to  the  easterns 
and  statutory  provisions  of  different  placea  In  the  CSape  Colcmy 
it  has  been  held  that  ten  days — the  period  fixed  by  the  Insol- 
vent Law  for  revindication  in  cases  of  insolvency — ought  to  be 
considered  as  governing  these  cases  in  that  Colony.  In  the 
Transvaal  the  local  Insolvency  Law 'fixes  the  period  of  re- 
vindication at  twenty-one  days,  and  this  period  was  referred 
to  as  being  at  any  rate  some  guide  in  the  case  of  Crockett  v. 
Lezard  ([1903]  TS.  590),  though  the  question  was  not  definitely 
determined.  It  was  urged  that  as  there  is  no  definite  provi^^- 
sion  fixing  the  period  of  revindication,  the  circumstances  of 
each  case  must  determine  the  decision  of  the  Court  as  to  what 
that  period  should  be. 

Without  deciding  whether  this  is  or  is  not  the  correct  prin- 
ciple, and  without  deciding  whether  the  delay  from  August  to 
January  could  under  any  circumstances  be  considered  reasonable, 
I  am  of  opinion  that  the  delay  between  the  date  of  sale  (the 
11th  June)  and  the  3rd  August,  when  the  last  cheque  was  given, 
was  so  great  as  to  deprive  the  petitioner  of  his  right  of  re- 
vindication.   If  it  were  intended  by  the  petition  to  dispute  the 
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accuracy  of  these  dates  nothing  would  have  been  easier  than 
to  procure  from  the  banks  in  question  exact  information  upon 
the  point. 

I  do  not  consider,  therefore,  that  the  petitioner  has  made  out 
such  a  primd  facie  case  as  to  justify  an  interdict,  and  now  that 
he  is  aware  of  the  person  who  has  and  claims  possession  of  the 
mare,  the  refusal  of  this  interdict  is  not  in  my  opinion  likely  to 
inflict  serioucr  injury  upon  him. 

The  application  must  be  dismissed,  with  coste. 

Applicant's  Attorney:  N.  H.  OoAen;. Respondent's  Attor- 
neys :  vwvi  HuUteyn,  FdOuvm  &  Fry. 


MITCHELL  (husband)  v.  MITCHELL  (wife). 

1904.    January  26,  and  February  %  10.    Masox,  J. 

HuAand  and  wifiL—Jwiieial  separaiion. — Bighi  qfacoesB  to  the  ehUdren. 

The  respondent  obtained  a  decree  of  judicial  separation  against  her 
husband — ^the  Court  granting  to  her  the  custody  of  the  ohildren, 
and  to  applicant  the  right  to  have  access  to  them  at  all  reasonable 
times.  Ileldy  that  applicant  was  under  the  order  not  entitled  to 
take  the  children  for  a  drive  without  the  respondent's  consent^  but 
that  the  order  could  be  variiMi  so  as  to  give- him  that  right  . 

This  was  an  application,  on  notice,  for  an  order  directing  the 
respondent  to  grant  to  applicant  free  access  to  his  children  and 
to  allow  him  to  take  them  for  a  drive. 

The  petition  set  forth  that  on  the  24th  Mardi,  1896,  applicant, 
was  married  to  the  respondent  Two  children  were  bom  of  this 
marriage,  a  girl  and  a  boy.  The  girl  was  at  the  time  of  this 
application  six  years  and  ten  months  old,  and  the  boy  four  and 
a  half  years.  In  September,  1903,  applicant  instituted  an  action 
for  divorce  against  the  i^pondent  The  respondent  claimed  in 
reconvention  a  decree  of  judicial  separation  and  custody  of  the 
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children.  The  Court  gave  absolutioii  from  ihe  ihstanoe  on  the 
claim  in  convention  and  a  decree  of  judicial  BefpaniAon  on  th« 
claim  in  reconvention.  The  custody  of  the  children  was  given 
to  the  respondent,  the  Court  ordering  that  the  iqiplicant  should 
have  access  to  them  at  all  reasonable  times.  The  respondent  had, 
however,  refused  to  allow  applicant  to  take  the  said  children  for 
a  drive.. 

The  respondent  in  an  answering  affidavit  denied  tiiat  free 
access  to  the  children  had  at  any  time  been  refused  to  the 
applicant  The  children  had,  in  fact,  been  allowed  to  visit 
applicant  at  his  place  of  business  and  to  go  for  a  drive  with  hinu 
Respondent,  however,  having  reason  to  believe  that  applicant 
was  endeavouring  to  alienate  the  children's  affection  from  «her, 
had  decided  that  she  would  not  again  permit  the  children  to 
visit  applicant  or  to  go  for  a  drive  with  him. 

In  a  replying  affidavit  applicant  denied  that  he  had  attempted 
to  alienate  the  children's  affection  from  the  respondent  Two 
other  affidavits  purporting  to  support  this  affidavit  w«re  filed. 

Masok,  J.,  intimated  that  he  could  not  consider  respondent's 
charge  against  applicant  on  the  affidavits  as  they  stood,  and  that 
it  would  be  necessary  to  hear  evidence  as  to  that 

J.  Stratford,  for  applicant,  contended  that  applicant,  having 
at  times  a  right  of  access  to  the  children,  was  at  audi  times 
entitled  to  their  exclusive  society.  Taking  the  diildxen  for  a 
drive  not  only  afforded  applicant  an  opportunity  to  enjoy  his 
rights,  but  provided  enjoyment  for  the  children* 

(7.  F.  StaUard,  for  the  respondent,  argued  contra,  contending 
that  if  applicant's  construction  of  the  order  be  correct,  he  should 
come  to  the  Court  by  way  of  an  application  to  have  the  respond- 
ent committed  for  contempt  for  disobeying  the  order.  If  hia 
construction  be  wrong  he  should  apply  to  have  the  order  varied. 
The  custody  of  the  children  was  given  to  the  mother,  and  thia 
entitled  her  to  have  them  under  her  immediate  supervision,  and 
the  applicant  could  claim  no  more  than  a  right  to  see  them  at  her 
house.  The  applicant  was  virtually  asking  for  an  order  reversing 
the  former  order  of  Co\irt,  and  had  not  shown  sufficient  grounds 
for  such  a  course. 

>  CWr  adv.  vtUt 
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Po&tea  (February  2):— 

Masok,  J. :  The  applicant  sued  his  wife  ui  tliis  court  for 
divorce.  She  counter-claimed  for  a  judicial  separation  and  cus- 
tody of  the  children,  and  in  convention  a  decree  of  absolution 
from  the  instance  with  costs  was  granted,  and  the  wife  was 
successful  in  her  claim.  The  judgment  awarded  to  her  the 
custody  of  the  .children — the  husband  to  liave  access  to  them 
at  all  reasonable  times. 

It  appears  that  in  addition  to  having  access  to  the  children 
at  the  ¥rife's  residence  and  to  the  children  visiting  him,  the 
father  has,  at  any  rate  on  one  occasion,  been  allowed  to  take 
them  for  a  drive.  The  respondent  states  that  during  these  visits 
to  the  father  and  during  the  drive  he  endeavoured  to  put  the 
children  against  her  by  calling  her  bad  names  and  by  other 
means,  and  she  thereupon  refused  to  allow  the  father  to  take 
the  children  out  of  her  custody,  or  to  take  them  for  a  drive. 
The  husband  now  applies  for  an  order  compelling  the  wife  to 
allow  him  free  access  to  the  children  and  to  allow  him  to  take 
them  for  drives  at  reasonable  timea 

The  first  question  it  is  necessary  to  decide  is  whether  the 
order  allowing  the  father  access  comprises  the  right  to  take  out 
the  children  for  a  drive.  Counsel  on  both  sides  were  unable  to 
quote  any  authority,  nor  have  I  been  able  to  discover  any. 
After  giving  my  best  consideration  to  the  matter,  I  am  unable 
to  come  to  the  conclusion  that  the  word  "  access "  includes  the 
right  to  take  children  away  in  the  manner  proposed  Admit- 
tedly it  included  the  right  of  the  father  to  visit  his  children, 
either  at  the  respondent's  house  or  at  some  proper  place  agreed 
upon  by  the  parties,  so  that  he  could  see  them  without  the 
mother  being  present;  but  as  I  am  of  opinion  that  the  order 
as  framed  does  not  include  the  right  to  take  the  children  away 
for  drives,  it  will  require  a  modification  of  that  order  to  enable 
the  applicant  to  exercise  this  privilege  as  a  matter  of  right. 

I  consider  that  his  application  in  this  instance  is  quite  suffi- 
cient to  raise  the  question,  but  I  am  unable  to  decide  whether 
he  should  succeed  without  determining  whether  the  mother's 
charge  against  the  father  of  endeavouring  to  prejudice  her  in 
the  minds  of  the  children  is  correct,  and  that  I  cannot  do  with- 
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oat  the  oral  evidence  .of  the  partiea  If  I  had  oome  to  the 
oondosion  that  the  word  "  access "  comprised  the  right  daimed 
by  the  father,  it  would  have  rested  with  the  wife  to  move  f<Mr 
a  modification  of  the  order.  I  may  say,  in  the  hope  that  perhaps 
this  may  inflaence  the  parties  to  arrive  at  some  reasonable 
settlement,  that  in  the  absence  of  proof  of  miscondact  with 
reference  to  the  children,  or  that  it  is  likely  to  be  prejudicial 
to  their  interests,  the  father  should  have  the  right  at  acune 
suitable  and  reasonable  time  to  give  his  children  the  innocent 
enjoyment  which  he  asks  for  in  this  case. 

The  matter  must  therefore  stand  for  the  hearing  of  oral 
evidence  if  t)ie  parties  cannot  agree. 

Pqstea  (February  10)  :— 

Evidence  was  heard  in  support  of  respondent's  allegation  that 
the  applicant  was  endeavouring  to  alienate  the  affection  of  the 
children  from  her. 

Mason,  J.,*  found  that  the  allegation  had  not  been  proved, 
and  granted  an  order  giving  the  right  to  applicant^  until  farther 
order,  to  Cake  the  children  out  for  a  drive  at  some  reasonable 
time  agreed  on  between  the  parties,  and  not  oftener  than  once  a 
fortnight  without  the  mother's  consent. 

The  respondent  was  ordered  to  pay  the  costs. 

Applicant's  Attorneys:  Blore,  CldaiidA  Cliffe;  Respondent'il 
Atttomey :  S.  Raphady. 
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SOUTH  AFRICAN  TRADE  PROTECTION 
SOCIETY  AND  TRUST  CO.,  LTD.,  v. 
HEARNE    AND    MEIKLE. 

1904.     February  9,  16.     Mason,  J. 

Jnierdiei, — How  far  notice  is  binding  on  third  parties. — Costs. 

On  the  2nd  October,  1903,  an  application  by  the  respondent  Heame 
to  have  the  applicant  company  placed  in  liquidation  was  dismissed 
with  costs,  ^  the  Coart  further  directing  that  all  the  shares  of 
Heame  in  the  said  company  should  be  held  by  the  company  as 
security  for  the  costs.  At  the  time  this  order  was  made  Heame 
had  in  his  possession  the  scrip  for  a  portion  of  the  shares  held 
by  him  in  the  company.  The  company  thereupon  wrote  to  Heame 
asking  him  for  delivery  of  the  said  scrip,  and  Hearne  in  reply  in- 
formed the  company  that  he  had  instructed  the  respondent 
Meikle  to  sell  the  shares.  The  company  thereupon  wrote  to 
Meikle  asking  him  for  an  assurance  that  he  would  not  sell  the 
shares,  as  by  order  of  Court  all  the  shares  belonging  to  Heame 
were  to  be  deposited  with  the  company  as  security  for  costs. 
Meikle  replied  that  as  he  was  directly  instructed  by  Heame  he 
would  require  his  authority  before  withdrawing  the  shares  from 
sale.  The  company  thereupon  obtained  a  rule  nisij  operating  as  an 
interim  interdict,  calling  upon  Hearne  and  Meikle  to  show  cause 
why  the  sale  should  not  be  interdicted,  and  why  the  scrip  should 
not  be  delivered  over  to  the  company,  and  why  Heame  and  Meikle 
should  not  pay  the  costs  of  the  application.  When  service  of  this 
order  was  made  on  Meikle  he  wrote  to  the  company  that  he  would 
consent  to  the  confirmation  of  the  rule  provided  no  costs  were 
asked  for  against  him.  J/eld^  that  Meikle,  having  had  notice  of 
the  order  of  the  2nd  October,  and  liaving  refused  to  observe  it, 
was  liable  for  the  costs  incurred  by  applicants  in  obtaining  the 
order  against  him. 

This  was  the  return  day  of  a  rule  nisi,  operating  as  an 
interim  interdict,  calling  upon  Arthur  James  Robert  Heame  of 
Durban  and  Arthur  Meikle  of  Johannesburg  to  show  cause, 
if  any,  why  they  should  not  be  interdicted*  from  advertising 
or  in  any  way  disposing  of  or  offering  for  sale  any  shares  in 
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the  Soath  African  Trade  Protection  Society  and  Trust  Ca,  Ltd, 
to  which  the  said  A.  J.  K  Heame  might  be  entitled,  and  why 
the  said  Arthur  Meikle  should  not  be  ordered  to  deliver  to  the 
said  society  the  certificates  for  any  such  shares  to  which  A.  J.  R. 
Heame  might  be  entitled  and  which  might  have  been  deposited 
with  him  by  the  said  A.  J.  R.  Heame,  and  why  the  said  A.  J.  R. 
Heame  should  not  be  ordered  to  deposit  with  the  said  society 
in  terms  of  the  order  of  this  Court,  dated  the  2nd  day  of 
October,  1903,  any  other  shares  in  the  said  society  to  whidi 
he  might  be  entitled,  and  why  the  said  A.  J.  R  Heame  and 
A.  Meikle  should  not  pay  the  costs  of  this  application. 

The  facts  appear  in  detail  from  the  judgment. 

Setuard  Bvice,  KXJ,  (with  him  A.  X.  Cohn),  for  the  applicants, 
moved  to  have  the  rule  made  absolute  against  Heame,^who  did 
not  appear;  and  in  support  of  the  contention  that  Meikle,  in 
failing  to  observe  the  order  of  Court  of  the  2nd  October,  1903, 
was  liable  for  the  costs  of  the  present  application,  referred  to 
the  following  authorities :  Re  Bryant  (4  Ch.  Div.  98) ;  Upmann 
V.  Forrester  (24  Ch.  Div.  231);  Sewttrd  v.  Paterwm  ([1897] 
1  Ch.  554);  Dix(m  v.  Dixon  (Weekly  Notes,  August  16,  1903, 
156). 

«/.  Stratford,  for  Meikle,  contended  that  the  order  of  the 
2nd  October,  1903,  affected  only  the  shares  held  by  the  appli- 
cants, and  not  those  held  by  Meikle ;  that  if  the  order  indaded 
also  the  shares  held  by  Meikle,  Meikle  was  either  bound  to 
observe  the  order  or  not  If  the  order  was  not  binding  on 
Meikle,  he  clearly  could  not  be  held  liable  for  the  subeeqaent 
costs  incurred  by  applicants  to  obtain  an  order  binding  on  him. 
If,  on  the  other  liand,  the  order  was  binding  on  Meikle — a  point 
which  he  disputed,  as  there  was  no  service  on  Meikle — ^the  costs 
incurred  by  applicants  to  obtain  a  further  order  were  unneces- 
sary, as  they  might  have  moved  to  have  Meikle  committed  for 
contempt  if  he  failed  to  obey  the  order ;  see  /n  re  Holt  (2  Ch. 
Div.  168). 

Brice,  in  reply,  contended  that  the  order  of  the  2nd  October, 
1903,  interdicted  Heame's  interest  in  the  company,-  and  not 
merely  the  shares  actually  held  by  the  company  at  the  time. 
It  was  immaterial  whether  applicants  moved  to  have  Meikle 
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committed  for  oontempt  or  for  an  injonctioD  to  restrain  him 
from  committing  a  blreach  of  the  order.  Their  object  was  to 
see  the  order  enforced,  and  they  were,  entitled  to  their  costs. 

Cti/r.  adv.  vuU. 

Poatea  (February  16)  :— 

Mason,  J. :  The  respondent  Hearne  and  one  Fox  applied  for 
the  liquidation  of  the  company,  and  this  apiplication  was  dismissed 
wdth  costs  by  an  order  of  Court  of  the  2nd  October,  1903,  which 
also  directs  that  the  shares  of  Hearne  in  the  respondent  company 
be  held  by  the  company  as  security  for  costs. 

According  to  the  petition  for  the  liquidation,  Hearne  was 
stated  to  be  the  owner  of  2050  shares  in  the  respondent  company 
registered  in  his  name,  but  it  seems  that  at  the  time  when  the 
application  was  dismissed  he  had  1850.  Of  these  shares  the 
company  apparently  has  the  certificates  for  1000,  and  the  scrip  for 
the  balance  is  in  the  possession  of  Hearne ;  but  with  reference  to 
the  1000  shares,  thei'e  is  a  claim  that  he  holds  them  in  trust  for 
other  people.  The  costs  were  not  paid,  and  the  company's 
solicitor  wrote  to  Hearne  demanding  that  he  should  deliver  up 
the  share  certificates  of  all  the  shares  held  by  him,  in  terms  of 
the  order  of  C!ourt,  and  stating  that  he  had  learned  that  Hearne 
had  recently  alienated  the  shares,  thereby  committing  a  gross 
breach  and  abuse  of  the  order. 

The  correspondence  between  the  company  and  Hearne  seems 
to  show  clearly  that  Hearne  concurred  in  the  interpretation 
which  the  company  placed  on  the  order  of  Court  of  the  2nd 
October,  viz.,  that  the  whole  of  his  shares,  whether  the  scrip  was 
held  by  him  or  by  the  company,  had  to  be  delivered  up  in  terms 
of  the  order  as  security.  Hearne  informed  the  company  that  he 
had  instructed  Mr.  Meikle  to  put  the  shares  up  to  auction,  and 
thereupon  the  company  immediately  wrote  to  Meikle  the  letter 
of  the  18th  January,  stating  that  tlie  shares  were  their  property, 
and  requiring  an  assurance  that  he  would  take  no  steps  to  sell 
them,  as  by  the  order  of  Court  of  the  2nd  October  all  the 
shares  belonging  to  Hearne  were  ordered  to  be  deposited  with 
the  company  as  security  for  costs.  Mr.  Meikle  replied  that  as 
he  was  directly  instructed  by  Hearne  in  the  matter,  he  would 
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require  his  authority  before  withdrawing  tlie  shares  from  sale, 
and  thereupon  the  company  obtained  a  rule  nisi,  operating  as 
an  interim  interdict,  calling  upon  Heame  and  Meikle  to  show 
cause  why  the  sale  of  the  shares  should  not  be  interdicted,  and 
why  the  scrip  should  not  be  delivered  over  to  the  company  in 
terms  of  the  order  of  Court,  and  why  Heame  and  Meikle  should 
not  pay  the  costs  of  the  application. 

Mr.  Meikle,  on  receiving  a  copy  of  the  rule  nisi,  wrote  stating 
that  Hearne  liad  already  cancelled  the  instructions  for  sale,  that 
he  had  never  received  the  share  certificates,  and  that  he  was 
prepared  to  concur  in  the  confirmation  of  the  rule  nisi  on  the 
assurance  that  no  costs  were  to  be  asked  for  against  him. 

The  company  recjuired  Meikle  to  pay  the  costs,  and  on  the 
return  day  his  counsel  showed  cause  against  the  rule  on  two 
grounds :  (1)  That  the  order  of  Court  only  affected  the  shares  o£ 
which  the  company  held  the  scrip,  and  not  shares  of  which 
Hearne  held  the  scrip ;  and  (2)  that  if  the  order  of  Court  did 
affect  shares  of  which  Hearne  held  the  scrip  or  affect  Meikle,  it 
was  unnecessary  to  procure  an  interdict  to  confirm  an  order  of 
Court  which  already  operated  substantially  to  the  same  effect. 

I  have  examined  the  records  of  the  original  application  for 
the  liquidation  of  the  company,  and  of  the  application  of  the 
23rd  November  to  amend  the  order  dismissing  the  petition  by 
striking  out  the  name  of  Fox ;  it  appears  that  counsel  for  Hearne 
and  Fox  agreed  before  the  matter  was  argued  that  the  petition 
should  be  that  of  Heame,  and  that  he  being  a  peregrinus  his 
share  should  be  held  as  security  for  costs. 

Now  I  cannot  find  that  at  that  time  there  was  any  distinc- 
tion made  between  shares  of  which  the  company  held  the  scrip 
and  those  of  which  Hearne  held  the  scrip,  or  that  the  matter 
was  even  known  to  the  Court.  The  reference  in  the  petition 
and  throughout  the  papers  was  to  Hearne  as  the  registered 
holder  of  some  2000  shares,  and  taking,  therefore,  the  documents 
as  they  stand  in  the  record  of  the  petition  for  liquidation,  it 
appears  to  me  that  the  whole  of  Hearne's  shares  were  intended 
to  be  impressed  in  the  cause  of -security.  In  the  application  of 
the  23rd  November  to  amend  that  order,  there  is  an  affidavit 
that  the  brief  of  counsel  fur  the  company  showed  an  indorse- 


S.  A.  TRADE  PROTECT.  SOC.  t.  HEARNE  &  MEIKLE.    23 

ment,  "  Heame's  shares  to  be  charged  as  security  for  the  costs 
of  this  petition,  and  Hearne  undertakes  not  to  part  with  the 
certificates " ;  and  this  corresponds  with  the  terms  of  the  com- 
pany's letter  to  Hearne  of  the  31st  October,  stating  that  Hearne 
had  alienated  the  shares  notwithstanding  the  undertaking-given 
by  his  counsel  at  the  trial. 

It  appears  to  .me,,  therefore,  that  if  a  distinction  was  made 
between  the  shares  of  which  the  company  held  the  scrip  and 
Hearne  held  the  certificates,  it  is  covered  by  this  undertaking, 
the  terms  of  which  have  never  been  challenged,  though  they 
are  not  recorded,  in  the  order  of  CJourt ;  and  if  no  distinction  were 
made,  then  I  think  the  order  of  Court  covers  all  the  shares  of 
which  Hearne  was  the  owner. 

It  is  also  contended  that  Meikle  was  not  bound  by  the  order 
of  the  2nd  October,  because  he  was  not  served  with  a  copy  and 
because  of  the  ambiguity  in  the  order.  Now  it  is  clear  to  me 
that  Meikle  was  entitled  to  demand  a  copy  of  the  order ;  but 
where  he  is  notified  that  an  order  of  Court  exists  prohibiting 
him  taking  a  certain  course  of  action,  and  he  does  not  take  ihe 
precaution  -of  demanding  a  copy  of  the  order,  he  takes,  I  think, 
the  risk  of  there  being  such  an  order  or  not;  and  as  to  any 
question  of  ambiguity,  I  do  not  think  Meikle  can  rely  on  that, 
because  the  notice  to  him  was  that  the  order  required  all  shares 
belonging  to  Mr.  Hearne  to  be  deposited  with  the  company,  and 
that  is,  as  I  have  already  held,  the  true  interpretation  of  the 
order.  Meikle,  I  think,  made  a  mistake  in  judgment  in  not 
recognising  that  the  order  of  Court  over-rode  any  instructions 
his  client  might  give  for  the  sale,  and  that  he  was  pot  entitled 
to  say  that  he  would  not  withdraw  the  shares  from  sale  without 
direct  authority  from  Hearne. 

It  is  not,  I  think,  necessary  to  refer  to  the  authorities  to 
show  that  if  the  Court  interdicts  the  sale  of  property  by  any 
owner,  or  gives  an  order  in  respect  of  that  property  which  a 
sale  would  defeat,  no  auctioneer  can  disregard  that  order  on- 
the  ground  that  it  was  not  he,  but  only  the  owner,  who  was 
interdicted  from  selling. 

The  question  remains  whether  the  application  for  the  rule 
niifi  was  unnecessary.    It  was  contended   that  a  petition  tg 
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commit  for  contempt  o£  court  was  the  right  procedure.  I  can- 
not, however,  accept  this  view.  It  is  a  necessary  oonsequcuec 
of  the  order  of  the  2nd  October  that  the  certificates  for  Heamc's 
shares  should  be  deposited  with  the  company  if  the  costs  were 
not  paid;  but  there  was  no  direct  order  to  that  effect,  and  it 
appears  to  me  that  the  simplest  and  most  effective  method  of 
pix)cedure  in  face  of  Meikle's  intimation  was  to  directly  interdict 
him  committing  an  act  which  would  defeat  the  object  of  the 
order.  I  cannot  see  tliat  any  less  expense  would  liave  been 
incurred,  or  that  Meikle  would  have  been  in  any  better  position 
if  the  application  liad  been  one  to  commit  him  for  contempt  of 
court;  but  it  is  easy  to  see  that  even  if  Meikle  had  received 
notice  of  such  an  application  he  might,  with  the  views  he  then 
held,  have  nevertheless  proceeded  with  the  sale.  No  appearance 
has  been  made  for  Heame,  and  it  appears  from  the  record  that 
no  service  was  effected  on  him  as- was  directed  by  the  order. 

Respondent  Meikle  must  pay  the  costs  of  the  application  so 
far  as  he  is  concerned  in  the  matter,  and  as  against  him  the 
order  must  be  made  final. 

Applicants*  Attorney:  5.  HulUird;  Attorney  for  Meikle : 
S.  Ztiureiustciiu 
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1904.     February  16,  18.     Ma.son,  J. 

Pradioe, — Sights  to  be  determhted  by  actunu — ParinerMp  attd  ageficy. 

In  an  application,  on  notice,  for  a  peremptory  order  directing  tlie 
respondent  to  do  all  things  necessary  to  obtain  transfer  of  certain 
shares  into  the  joint  names  of  applicant^  respondent^  and  another, 
the  petition  set  forth  that  the  parties  had  in  terms  of  a  partner- 
ship agreement  purchased  certain  shares ;  that  the  respondent  had 
undertaken  to  act  a^  agent  of  the  partnership  in  connection  with 
the  transfer  of  the  shares ;  and  that  he  had  not  only  failed  to 
carry  out  his  undertaking,  but  was  acting  contrary  to  the  interests 
of  the  partnership.  The  respondent  in  an  answering  affidavit 
denied  thai  he  had  failed  in  any  of  his  oUigations ;  and  stated 
that  he  had  endeavoured  to  obtain  transfer  of  the  shares,  but  that 
the  seller  had  refused  to  give  transfer  until  more  of  the  purchase- 
price  was  paid.  Held,  that  the  issues  raised  involved  questions  as 
to  the  duties  of  an  agent  and  the  position  of  partners,  which 
could  only  be  determined  by  action. 

This  was  an  application,  on  notice,  for  a  peremptory  order 
directing  the  respondent  immediately  to  sign  all  documents, 
to  do  all  such  acts  and  things,  and  to  take  all  such  proceedings 
at  law  or  otherwise  as  might  be  necessary  for  fully  transferring 
to  and  vesting  in  the  joint  names  of  applicant,  the  respondent, 
and  one  Meyrick  Bennett  certain  5500  sliares  in  the  Sigma 
Building  Syndicate,  Ltd. 

The  petition  set  forth  tliat  in  or  about  the  month  of  February, 
1902,  applicant  and  the  respondent,  together  with  one  Meyrick 
Bennett,  purcliased  in  their  joint  names  from  one  William  Emil 
Hollard  certain  immovable  and  other  property,  including  certain 
5500  fully  paid  shates  of  the  Sigma  Building  Syndicate,  Ltd.,  a 
company  registered  in  this  colony  with  limited  liability,  and 
having  a  nominal  capital  of  £25,000  divided  into  25,000  shares  of 
£1  each — all  of  wliich  shares  had  been  issued  and  were  fully  paid 
up.  Before  the  said  purchase,  and  in  contemplation  thereof,  it 
was  agreed  between  applicant^  respondent,  and  the  said  Bennett 
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that  the  purchase-price  uhould  be  provided  by  them  in  equal 
shares,  and  that  the  property  so  purchased  should  be  transferred 
into  their  joint  names  and  should  be  held  by  them  in  equal 
undivided  shares.  The  purchase  was  effected  by  an  agreement 
in  writing,  dated  the  14th  February,  1902,  and  made  between 
applicant,  the  respondent,  and  the  s§iid  Bennett  of  the  one  part- 
applicant  and  the  said  Bennett  being  represented  by  the  respondent 
by  virtue  and  in  pursuance  of  certain  powers  of  attorney— and 
the  said  Hollard  of  the  other  part.  Applicant,  respondent,  and 
the  said  Bennett,  in  terms  of  the  said  agreement,  became  entitled 
to  have  the  said  5500  shares  transferred  into  their  joint  name& 
The  said  powers  of  attorney  inter  alia  authorised  the  i-espondent 
on  behalf  of  applicant  and  the  said  Bennett  to  sign  all  documents 
and  do  all  acts  and  things  necessary  for  fully  transferring  to 
or  vesting  in  the  joint  names  of  applicant,  respondent,  and  the 
said  Bennett  all  or  any  of  the  properties,  including  the  said  5500 
shares,  to  which  they  were  entitled  by  virtue  and  in  pursuance  of 
the  said  agreement  of  purchase  of  the  14th  February,  1902.  The 
respondent  accepted  the  said  powers  of  attorney,  and  agreed  inter 
alia  to  act  as  agent  and  attorney  of  applicant  and  the  said 
Bennett  in  and  about  the  said  purchase  and  the  completion 
thereof,  and  to  sign  all  documents  and  do  all  acts  and  things 
necessary  for  fully  transferring  to  and  vesting  in  the  joint  names 
of  himself,  applicant,  and  the  said  Bennett  the  said  5500  sliares. 
The  respondent  further  agreed,  for  reward  in  that  behalf,  to 
carry  out  from  time  to  time  the  directions  of  applicant  and  the 
said  Bennett  in  connection  with  the  said  purchase  and  the  com- 
pletion thereof,  and  in  all  dealings  with  the  said  property  so 
purchased.  The  respondent,  in  breach  of  his  said  agreement  and 
contrary  to  the  'directions  of  applicant  and  the  said  Bennett,  for 
a  long  time  failed  and  neglected  to  obtain  transfer  as  aforesaid 
of  the  said  5500  shares  or  any  of  them.  In  view  of  such  failure 
and  neglect  as  aforesaid  a  meeting  of  the  said  parties  was  held  at 
Durban  on  or  about  the  9th  April,  1903,  when  a  resolution  was 
passed  directing  the  respondent  to  obtain  transfer  as  aforesaid 
of-  the  said  5500  shares.  The  respondent  acquiesced  in  the  said 
resolution,  and  promised  to  comply  with  the  same  without  delay. 
Xotwitlist^ndiug  the  said  resolutioTi  and  promise  the  respondent 
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had  failed  and  neglected  to  obtain  transfer  as  aforesaid,  of  the 
said  5500  shares,  or  to  take  any  steps  in  that  behalf,  and  the  said 
shares  remain  registered  in  the  books  of  the  said  company  in  the 
name  of  the  said  Hollard.  The  said  Hollard  was  a  director  of 
the  said  company,  and  .was  entitled  to  remain  a  director  thereof 
and  to  receive  from  the  said  company  a  salary  of  £200  per 
annum  so  long  as  the  said  5500  shares 'remained  registered  in 
the  books  of  the  company  in  his  name.  The  said  Hollard,  as 
such  director,  practically  controlled  the  business  and  affairs  of 
the  said  company.  Shortly  after  the  said  agreement  of  purchase 
of  the  14th  February,  1902,  the  respondent  and  the  said  Bennett, 
unknown  to  applicant,  purchased  certain  immovable  property 
of  the  said  company  in  Johannesburg  at  a  price  far  below  its 
true  value,  as  the  respondent  and  the  said  Bennett  well  knew. 
Owing  to  this  purchase  the  shares  of  the  company  had  become 
greatly  depreciated  in  value.  The  respondent  was  endeavouring 
to  purchase  other  immovable  property  from  the  said  company  at 
an  inequitable  and  unfair  price,  and  applicant  was  unable  to 
prevent  him  from  doing  so  unless  the  shares  were  transferred  as 
aforesaid. 

The  respondent  in  his  affidavit  admitted  the  partnership 
agreement  between  applicant,  Bennett,  and  himself  to  purchase 
the  property  and  shares;  the  subsequent  purchase  thereof  by 
hioi  from  HoUai-d  under  powers  of  attorney  from  applicant  and 
Bennett ;  and  his  undertaking  to  act  as  the  agent  of  the  partner- 
sliip  in  the  negotiations.  He  denied  that  he  had  undertaken  to 
obtain  transfer  of  the  shares,  and  that  he  had  in  any  way  failed 
to  observe  his  obligations  towards  the  partnership.  He  stated 
that  he  had  on  several  occasions  attempted  to  obtain  transfer; 
that  Hollard,  while  admitting  his  obligations  under  the  agreement, 
had  declined  to  give  transfer  until  more  of  the  purchase-price 
had  been  paid,  saying  that  the  words  about  immediate  transfer 
of  the  shares  had  inadvertently  been  inserted  in  the  agreement, 
and  that  he  regretted  them.  He  further  stated  that  applicant 
had  on  several  occasions  failed  to  comply  with  the  terms  of  the 
partnership  agreement.  On  one  occasion  applicant  refused  to 
contribute  his  share  of  the  partnership  expenses,  and  the  amount 
had  to  be  recovered  by  action.     Ou  another  occasion  applicant 
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had  to  1)6  interdicted  by  order  of  Conrt  from  advertising  for  sale 
his  share  in  the  partnership  assets.  He  further  repudiated  the 
suggestion  that  there  was  an  attempt  on  his  part  to  depreciate 
the. value  of  the  shares. 

Seuxird  Brice,  K.C.  (with  him  E.  Tv/mer),  for  the  applicant, 
moved  in  terms  of  the  petition. 

SavZ  Solomon,  for  the  respondent,  contended  that  the  issues 
raised  by  the  affidavits  could  only  be  determined  by  action. 

Seward  Brice,  K.C,  in  reply  argued  contra,  submitting  that 
the  circumstances  as  set  out  in  the  affidavits  were  a  sufficient 
justification  for  coming  to  the  Court  by  way  of  motion.  The 
position  taken  up  by  the  respondent  would  in  any  event  make 
it  necessary  for  applicant  to  apply  to  the  Court  for  leave  to 
join  him  as  plaintiff;  see  Ex  parte  Matabele  Syrulioate  (1  Off. 
Bep.  168). 

Cur.  adv.  vtUt. 

Postea  (February  18):— 

Mason,  J. :  This  is  an  application  for  a  peremptory  order 
directing  the  respondent  to  sign  all  such  documents  and  do  all 
such  acts  as  may  be  necessary  for  fully  transferring  into  the 
joint  names  of  the  petitioner,  the  respondent,  and  one^Meyrick 
Bennett  certain  5500  shares  in  the  Sigma  Building  Syndi- 
cate, Ltd. 

The  petition  alleges  that  these  shares,  together  with  other 
property,  were  purchased  from  one  Hollard  in  terms  of  an 
agreement  which  is  annexed.  This  agreement  shows  that  the 
shares  were  to  be  ceded  to  the  purchasers  and  held  in  trust  by 
the  syndicate's  secretary  until  the  full  purchase-price  of  £30,000 
had  been  paid,  and  upon  payment  the  secretary  was  to  deliver 
them  to  the  purchasers.  It  is  alleged  that  the  three  parties  to 
the  agreement  are  entitled  to  the  transfer  of  the  shares,  but 
there  is*  no  definite  statement  that  they  have  paid  the  full 
pui-chase-price,  and  that  the  respondent  agreed  to  act  as  agent 
for  the  other  two  partners  and  do  all  things  necessary  to  procure 
transfer  of  the  shares  into  their  joint  names.  This  engagement,- 
it  is  stated,  respondent  has  broken  by  failing  and  neglecting  to 
obtain  transfer. 
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It  is  also  alleged  that  this  failure  to  obtain  transfer  has 
resulted  in  Hollard  remaining  a  director  of  the  syndicate  by 
virtue  of  the  shares  to  which  the  partners  are  entitled,  and 
thus  drawing  a  salary  from  the  company;  that  Trimble  and 
Bennett  have  improperly  purchased  some  of  the  property  of  the 
syndicate,  and  thus  reduced  the  value  of  its  shares ;  and  that  the 
respondent  is  endeavouring  to  purchase  other  property  of  the 
syndicate  at  an  inequitable  price,  which  the  petitioner  will  not 
be  able  to  prevent  unless  the  shares  are  transferred  into  the 
joint  names  of  the  partners.  The  petitioner,  therefore,  presses 
for  a  peremptory  order  directing  Trimble  immediately  to  sign  all 
such  documents,  do  all  such  acts,  and  take  all  such  proceedings 
at  law  or  otherwise  as  may  be  necessary  for  vesting  in  the  names 
of  the  three  partners  the  5500  shares. 

Bennett  is  not  a  party  to  these  proceedings,  nor  is  there  any 
allegation  that  notice  was  served  on  him. 

On  the  hearing  of  the  application  respondent's  counsel  took 
objection  that,  apart  from  any  question  of  the  merits  of  the 
case,  this  was  not  a  matter  which  could  be  decided  on  motion. 
I  reserved  judgment  because  it  appeared  to  me  to  raise  the  ques- 
tion whether  the  Court  had  jurisdiction  to  make  a  peremptoiy 
order  of  this  kind  upon  application;  but  I  have  come  to  the 
conclusion  that  it  is  not  necessary  to  express  an  opinion  as  to 
whether  the  Court  has  power  to  order  on  motion  the  specific 
performance  of  an  act  in  cases  other  than  those  of  spoliation. 
There  can,  I  think,  be  no  (|uestion  that,  speaking  generally,  a 
peremptory  order  of  specific  performance,  which  would  have 
the  effect  of  a  final  judgment  and  not  operate  as  in  the  case 
of  spoliation  as  an  interlocutory  proceeding  which  does  not 
determine  the  merits  of  the  action,  is  practically  unknown. 

The  present  case,  raising  questions  on  the  duties  of  an  agent 
and  the  position  of  partners,  seems  to  me  on  the  face  of  it  to  be 
a  matter  proper  for  action  and  not  for  motion,  and  where  the 
respondent  comes  into  Court  and  claims  the  right  to  have  such  a 
matter  decided  in  the  ordinary  way,  it  seems  to  me  impossible 
for  the  Coairfclio  so  widely  depart  from  the  well-known  procedure 
as  to  give  a  judgment  on  motion  without  any  summons.  The 
matter  is  (Mie'that  admittedly  has  been  pending  for  months,  and 
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it  appears  to  me,  therefore,  that  there  should  not  have  been  an 
attempt  to  deal  with  it  in  this  summary  way. 
The  application  must  be  dismissed,  with  costa 

Applicant's  Attorneys:   Hutchinson,  Sons  cfe  Ruaaell;    Re- 
spondent's Attorneys :  Ihimrd  &  Davis. 
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1904.    March  8, 15.    Bristowe,  J. 

Purchan  and  sale. — Sale  or  pledge. — Share  certificate, — Option  to 
repurchase  unthin  a  certain  time. — Absence  of  grantor  during  thai 
period. — Inability  of  grantee  to  exercise  option. 

On  the  Ist  September,  1899,  the  plaintiff  handed  to  the  defendants,  in 
part  payment  of  the  balance  of  an  account  owing  to  them,  a  certain 
share  certificate,  the  plaintiff  obtaining  from  the  defendants  the 
option  to  repurchase  the  said  certificate  at  any  time  up  to  the 
Ist  January,  1900.  The  plaintiff  did  not  exercise  his  option 
within  the  specified  period,  and  contended  that  although  able  and 
willing  to  exercise  the  option  within  the  proper  time,  he  was 
prevented  from  doing  so  by  the  absence  of  the  defendants  from 
Johannesburg.  Held^  that  the  transaction  was  a  sale  and  not  a 
pledge,  and  that  as  the  plaintiff  could  not  satisfy  the  Court  that  he 
was  in  a  position  to  exercise  the  option,  he  was  not  entitled  to  a!ii' 
extension  of  the  period. 

This  was  an  action  for  delivery  of  a  certain  share  certificate 
against  payment  of  the  sum  of  £150,  and,  failing  such  delivery, 
tor  4)ayment  of  the  sum  of  £6000,  the  value  of  the  said 
certificate. 

It  was  alleged  in  the  declaration  that  on  the  1st  September, 
1899,  the  plaintiff  owed  the  defendants  at  Johannesburg  the  sum 
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of  £250  upon  an  open  account,  in  settlement  whereof  the  plaintiff 
passed  and  the  defendants  accepted  two  promissory  notes  each 
for  the  value  of  £50.  As  to  the  balance  of  £150,  the  plaintiff 
handed  to  the  defendants  one  syndicate  certificate,  No.  97,  repre- 
senting 100  fully  paid  up  shares,  numbered  7736-7835,  in  the 
Eastern  Claims  Syndicate ;  and  it  was  specially  agreed  in  writing 
between  the  plaintiff  and  the  defendants  that  the  plaintiff  should 
have  the  right  to  redeem  the  said  certificate  by  payment  to  the 
defendants  of  the  said  sum  of  £150  at  any  time  on  or  before  the 
Ist  January,  1900.  Owing  to  hostilities  existing  between  the 
South  African  Republic  and  Great  Britain  between  the  11th 
October,  1899,  and  the  1st  January,  1900,  the  defendants  closed 
their  business  premises  at  Johannesburg  and  left  the  country. 
In  consequence  of  the  absence  of  the  defendants,  the  plaintiff, 
though  ready  and  willing  to  do  so,  was  prevented  from  paying 
the  said  sum  of  £150;  nor  was  he  in  a  position  to  find  the 
defendants  in  order  to  pay  and  satisfy  the  claim  of  £150  and 
redeem  the  said  certificate.  The  plaintiff  had  always  been  ready 
and  willing,  and  was  still  ready  and  willing,  and  had  tendered  to 
pay  to  the  defendants  the  said  sum  of  £150  against  the  return 
to  him  of  the  said  certificate ;  but  the  defendants  had  refused  to 
redeliver  the  same  to  the  plaintiff. 

The  defendants  in  their  plea  referred  to  the  agreement  for 
the  terms  thereof.  They  denied  that  they  closed  their  premises, 
and  that  the  plaintiff  ever  exercised,  attempted  or  intended  to 
exercise,  his  right  of  repurchase  of  said  certificate.  They  further 
pleaded  that  one  Curtis  was  in  charge  of  their  store  in  Johan- 
nesburg, and  carried  on  business  therein  from  October,  1899, 
until  after  the  1st  January,  1900. 

In  reconvention  the  defendants  claimed  £100,  it  being  alleged 
that  they  were  the  legal  holders  of  certain  promissory  notes, 
each  for  £50,  made  by  the  plaintiff  in  favour  of  the  defendants 
on  or  about  the  1st  September,  1899,  and  due  respectively  on 
the  1st  January,  1900,  and  the  Ist  April,  1900,  the  amount  of 
which  notes  were  still  due  and  owing  by  the  plaintiff  to  the 
defendants. 

In  his  replication  to  the  plea  the  plaintiff  alleged  that  he 
expressed  a  desire  at  Johannesburg  to  defendants'  representative 
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at  the  earliest  opportunity  in  1900  to  redeem  the  certificate,  but 
that  the  said  representative  informed  him  that  he  knew  nothing 
about  the  matter.  In  August,  1900,  he  offered  to  the  defendant 
Yogi  in  Capetown  to  redeem  the  certificate,  and  was  then  told 
that  the  certificate  was  in  Johannesburg. 

In  his  plea  to  the  claim  in  reconvention  the  plaintiff  admitted 
that  he  had  not  paid  the  defendants  the  amounts  owing  on  the 
promissory  notes,  and  alleged  that  when  the  notes  fell  due  he 
was  ready  and  willing  to  pay  the.  amounts,  but  was  prevented 
from  doing  so  by  reason  of  the  absence  from  Johannesburg  of 
the  defendants.  At  the  earliest  possible  opportunity  in  1900  he 
offered  to  defendants'  representative  to  pay  the  notes,  but  was 
informed  by  the  said  representative  that  he  knew  nothing  about 
the  matter.  In  August,  1900,  he  made  a  similar  offer  to  the 
defendant  Yogi  in  Capetown,  but  was  told  that  the  notes  were 
in  Johannesburg. 

On  this  issue  was  joined. 

The  view  taken  by  the  Court  of  the  bets  appears  sufficiently 
from  the  judgment. 

EmUe  Naihxin  (with  him  S.  8.  Tayl&r),  for  the  plaintiff, 
submitted  that  the  share  certificate  had  beed  pledged  to  the 
defendants  for  the  balance  of  the  account  owing  to  them.  This 
was  not  only  borne  out  by  the  circumstances  under  which  the 
certificate  was  handed  to  the  defendants,  but  the  word  **  redeem," 
used  by  the  defendants  themselves,  clearly  proved  what  the  real 
nature  of  the  transaction  was.  That  being  so,  the  plaintiff  was 
entitled  to  claim  the  certificate  on  payment  of  the  amount  for 
which  it  had  been  deposited  as  security.  Even  if  the  transaction 
was  a  sale  with  the  option  of  repurchase  within  a  certain  tame, 
it  was  clear  that  the  plaintiff  was  prevented  by  the  act  of  the 
defendants  themselves  from  exercising  his  option  within  the 
stipulated  period,  and  was  consequently  entitled  to  an  extension 
of  the  period.  The  claim  in  reconvention  was  not  denied  by  the 
plaintiff,  but  here  again  it  was  clear  from  the  facts  that  the 
absence  of  the  jf^fendants  from  Johannesburg  prevented  the 
plaintiff  from  making  payment  when  the  notes  fell  due.  The 
plaintiff  clearly  could  not  be  mulcted  in  any  costs  on  the  claim  in 
reconvention. 
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S.  S.  TayloTy  following  on  the  same  side,  submitted  that  if  the 
transaction  between  the  plaintiff  and  the  defendants  should  be 
found  not  to  have  been  a  pledge,  it  at  all  events  was  an  agree- 
ment analogous  to  the  puctum  commisaorium.^  He  submitted  on 
the  facts  that  the  plaintiff  was  able  and  intended  to  exercise  the 
option  of  repurchase  within  the  specified  period ;  but  that  he  was 
prevented  by  the  absence  of  the  defendants  from  Johannesburg 
from  doing  so.  The  plaintiff  accordingly  was  still  entitled  to 
claim  that  the  certificate  be  returned  to  him  (Voet,  18,  3,  5). 

C.  G.  Ward,  for  the  defendants,  disputed  that  the  transaction 
was  a  pledge.  The  mere  use  of  the  word  "redeem"  did  not 
make  it  a  pledge,  and  the  circumstances  of  the  whole  transaction 
went  to  show  that  the  certificate  was  handed  to  the  defendants 
in  payment  of  the  balance  owing  to  them,  the  plaintiff  obtaining 
a  right  to  repurchase  the  certificate  within  a  certain  period.  The 
plaintiff  consequently,  before  he  could  claim  an  extension  of  that 
time,  must  show  that  he  was  able  and  willing  to  exercise  his 
option  within  the  stipulated  period,  and  that  he  was  prevented 
from  doing  so  by,  the  act  of  the  defendants.  He  submitted  on 
the  evidence  that  the  plaintiff  had  failed  to  show  he  was  able 
to  exercise  the  option 'in  1898.  The  question  was  put  to  him 
directly  and  he  evaded  i{.  Even  if  the  Court  should  find  that 
the  plaintiff,  was  able  and  willing  to  exercise,  the  option  within 
the  proper  time,  he  submitted  that  he  clearly  was  not  prevented 
hy  the  defendants  from  doing  so,  inasmuch  as  their  store  was 
open  all  the  time  in  Johannesburg.  The  defendants  were  not 
claiming  any  costs  on  the  claim  in  reconvention. 

Cur,  adv.  vult 

Pcw/ea  (March  15):— 

Brirtowe,  J. :  In  this  action  the  plaintiff  claims  delivery  of  a 
certificate  for  100  shares  in  the  Extern  Claims  Syndicate  against 
payment  of  £150.  The  certificate  was  handed  by  the  plaintiff  to 
the  defendants  at  an  interview  which  took  place  between  them 
on  the  1st  September,  1899,  at  which  time  the  plaintiff  was 
indebted  to  the  defendants  in  the  sum  of  £250.  In  reconvention 
the  defendants  diaim  judgment  for  £100  due  on  two  promissory 
notes  which  were  given  by  the  plaintiff  to  the  defendants  at  the 
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same  interview,  and  which  matured  on  the  Ist  January  and  the 
Ist  April,  1900,  with  interest. 

The  arrangement  which  was  entered  into  between  the  plain- 
tiff and  the  defendants  at  the  interview  of  the  let  September, 
1899,  was  reduced  into  writing  as  follows : — 

SepU9¥iber  IH,  1S98L 
Mr.  S.  Landsbkbgrr,  Dr. 

to 

J.  VoGL  Jb  Co., 

Johannesburg. 

Qoods  as  per  account  with  interest 

to  date  £250    0    0 

Settled  this  day. 
By  P/N  due  January  Ist,  1900  £  50     0     0 

By  P/N  due  April  1st,  1900  50    0    0 

By  one  Syndicate  Certificate,  No. 

97,  of  one  hundred  fully  paid  up 

shares,  numbered  from  7736-7835 

in  the  Eastern  Claims  Syndicate, 

taken  in  settlement  for  -         150    0     0 


£250    0    0        £250    0    0 

We  herewith  give  you  the  right  to  redeem  under-mentioned  Syndi- 
cate Certificate  for  the  sum  of  one  hundred  and  fifty  pounds  at  any 
time*  up  to  the  Ist  January,  1900  (Nineteen  hundred). 

J.  VooL  &  Go. 

This  document  was  only  signed  by  the  defendants,  but  it  was 
accepted  by  the  plaintiff,  and  is  relied  on  by  him  in  the  declara- 
tion ;  and  I  have  no  doubt  that,  subject  to  the  questions  as  to 
its  meaning  and  effect  raised  in  this  action,  it  represents  the 
agreement  entered  into  between  the  partie& 

The  plaintiff  bases  his  claim  on  two  alternative  grounds : 
(1)  That  the  transaction  was  a  pledge  and  not  a  sale ;  and  (2) 
that  even  if  it  was  a  sale,  the  time  of  the  repurchase  mentioned 
in  the  agreement  should  be  extended.  As  regards  the  question 
whether  the  document  was  a  sale  or  a  pledge,  it  seems  to  me,  in 
the  first  place,  that  the  document  on  the  face  of  it  was  a  sale. 
The  certificate  is  accepted  in  settlement  of  £150,  part  of  the  debt 
of  £250.  Now,  to  accept  something  in  settlement  of  a  debt  means 
that  ftf ter  th^t  acceptance  the  debt  ceases  to  exist,  and  I  am  of 
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opinion  that  after  the  signature  of  that  document  the  defendants 
could  not  have  sued  the  plaintiff  for  the  £150.  If  this  is  so,  then 
the  transaction  was  a  sale,  because  the  debt  was  extinguished 
and  the  certificate  was  taken  in  its  place.  No  doubt  the  use 
of  the  word  "  redeem  "  jyrhnd  facie  suggests  a  pledge,  but  the 
force  of  this  consideration  is  much  diminished  when  it  is  borne 
in  mind  that  the  document  was  not  drawn  up  by  a  lawyer,  and 
by  a  layman  the  word  "  redeem  "  might  veiy  easily,  and  not,  I 
think,  unnaturally,  be  used  in  the  sense  of  repurchase.  I  do  not 
think,  therefore,  that  the  use  of  the  word  '*  redeem  "  affects  what 
I  consider  to  be  the  plain  meaning  of  the  rest  of  the  instrument. 
The  defendant  VogVs  evidence  of  the  circumstances  under  which 
the  transaction  was  entered  into  seems  to  me  to  confirm  this 
view.  He  says  that  he  was  anxious  to  get  the  plaintifTs  debt 
settled,  that  the  plaintiff  had  no  money  to  pay  it,  but  thftt  he  had 
these  shares,  which  he  told  the  defendants  he  had  been  trying 
to  sell  unsuccessfully  for  £150,  and  that  they  (the  defendants)' 
offered  to  buy  them  at  that  sum^  which  offer  the  plaintiff  accepted. 
At  the  interview  of  the  1st  September  the  plaintiff  brought  the 
certificate  with  him,  and  the  defendants  wrote  out  the  document 
I  have  read,  except  the  leist  clause.  They  then  saw  that  the 
certificate  was  not  indorsed,  and  upon  their  calling  the  plaintiffs 
attention  to  this  the  plaintiff  said  that  he  thought  within  the 
next  few  days  he  might  still  be  able  to  sell  the  shares  for  more 
than  £160.  The  defendants  remonstrated  at  this,  and  formed  the 
opinion  that  the  plaintiff  was  trying  to  play  a  double  game.  A 
discussion  followed,  and  finally  Yogi  said,  "Very  well,  I  jvill  give 
you  to  the  end  of  the  year."  The  plaintiff  then  indorsed  the 
certificate;  the  document  was  copied  out  again  with  the  clause  of 
redemption  added,  and  was  signed. 

The  defendants  admit  that  they  knew  nothing  about  the 
shares,  but  they  explained  their  willingness  to  purchase  under 
the  circumstances  by  saying  that  they  despaired  of  getting  the 
plaintifTs  debt  paid,  and  were  willing  to  take  anything  they 
could  get. 

The  plaintifTs  evidence  (which  was  taken  on  commission)  no 
doubt  was  that  the  certificate  was  given  as  a  pledge..  But  if  it 
was,  it  was  a  surprising  thing  that  no  interest  was  cliarged.    The 
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plaintiff  says  that  in  August  shares  in  this  syndicate  had  fetched 
50s. ;  but  this  is  not  in  accordance  with  the  evidence  of  his  0¥ni 
witness,  Mr.  Michaelis,  who  says  that  he  bought  some  in  the 
same  month  for  30s.  On  the  whole  evidence  I  am  satisfied  that 
when  the  shares  were  offered  to  the  defendants  they  were  unsale- 
able for  more  than  30s.,  if  for  that ;  and  if  this  is  so,  then  the 
defendants  gave  full  value  for  them,  which  is  more  consistent 
with  the  transaction  having  been  a  sale  than  a  pledge.  As 
regards  Mr.  Yogi's  evidence,  I  accept  it  unreservedly,  and  I  am 
satisfied  that  he  was  a  perfectly  truthful  witnesa 

The,  result  is  that  I  think  that  the  transaction  was  a  sale  and 
that  the. parties  intended  a  sale,  and  I  think  that  Mr.  Yogi's 
interpretation  of  the  plaintiff's  explanation  why  he  had  not 
indorsed  the  certificate  was  in  all  probability  correct 

Assuming  that  the  transaction  was  a  sale,  then  the  plaintiff 
says  that  the  right  of  repurchase  given  by  the  document  ought 
to  be  extended  beyond  the  1st  January,  1900,  on  the  ground  that 
the  defendants  by  their  own  act  put  it  out  of  the  plaintiff's 
power  to  repurchase  at  an  earlier  date. 

Upon  this  two  questions  of  fact  arise  and  one  of  law.  The 
questions  of  fact  are :  (1)  Did  the  plaintiff  wish,  and  was  he  in 
a  position  before  the  1st  January,  1900,  to  exercise  his  right  of 
repurch&se,  for  if  he  was  not  it  is  clear  that  he  was  not  prevented 
from  doing  so  by  any  act  of  the  defendants  ?  (2)  If  he  did  wish, 
and  was  in  a  position  to  repurchase  before  the  1st  January,  1900, 
did  the  defendants  do  anything  to  prevent  him  doing  so  ? 

And  if  both  those  two  questions  are  answered  in  the  afiktna- 
tive,  then  the  question  of  law  is  whether  these  facts  entitle  the 
plaintiff  to  have  the  time  extended. 

With  regard  to  the  question  pf  law,  I  am  indebted  to  Mr. 
Taylor  for  calling  my  attention  to  a  passage  from  Yoet  relating 
to  the  pactum  commiaaorium,  which  is  somewhat  analogous  to 
the  pactum  de  retrovendendo,  which  is  that  in  question  in  the 
present  case.  In  book  18,  tit.  3,  par.  5,  Yoet  says  that  the 
commissorial  pact  fails  of  effect  "  when  there  is  no  one  to  whom 
the  purchaser  can  offer  payment,  the  vendor  being  absent  with- 
out having  left  an  attorney,  or  dead  and  his  inheritance  not 
eiltered  upon." 
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If  it  were  necessary  to  decide  the  question  in  this  case,  I 
should  feel  some  difficulty  in  holding  that  this  passage  applies  to 
a  pactum  de  retrovendetido.  There  seems  to  me  to,  be  a  differ- 
ence in  principle  between  the  two  cases.  In  the  commissorial 
pact  there  is  a  contract  of  purchase  with  what  I  may  call  a 
suspensory  provision  that  if  the  purchase-money  is  not  pud 
by  a  given  date  the  contract  of  purchase  shall  be  void.  If  the 
vendor  is  not  present  to  receive  his  purchase-money  the  suspen- 
sory condition  fails,  and  the  contract  of  purchase  stands ;  that  is 
to  say,  a  vendor  who  by  his  o'wn  act  prevents  the  fulfilment  of 
the  condition  cannot  take  the  benefit  of  it.  But  in  the  case  of 
the  pactum,  de  retrovendendo  there  is  no  right  to  repurchase 
unless  the  original  vendor  pays  the  repurchase-money  within  a 
certain  time,  and  if  in  that  case  the  pa}rment  of  the  money  is 
prevented  by  the  act  of  the  original  purchaser  it  is  not  a 
question  of  the  rescission  of  a  condition  or  sub-contract,  but  of 
enlarging  the  time  for  pajring  the  repurchase-money.  In  the. 
one  case  the  legal  operation  is  the  rescission  of  a  term  of 
the  original  contract,  and  in  the  other  case  it  is  adding  to 
the  original  contract  a  provision  which  the  parties  have  not 
agreed  upon. 

On  the  other  hand,  it  is  possible  that  if  the  purchaser  puts  it 
out  of  the  vendor's  power  to  repurchase  within  the  period  limited 
it  might  be  held  on  quite  a  different  principle  that  the  limit  of 
time  ought  not  to  be  treated  as  of  the  essence  of  the  contract. 
But  it  is  not  necessary  for  me  to  decide  this  question  in  the  view 
I  take  of  the  case,  and  I  therefore  pass  on  at  once  to  consider 
the  questions  of  fact. 

It  is  common  ground  that  sometime  in  October,  1899,  the 
defendants  left  the  Transvaal  owing  to  the  supervention' of  the 
war.'  And  it  is  also  common  ground  that  from  that  time  or 
before  that  time  the  door  and  windows  in  the  front  of  the  defend- 
ants' store  were  barricaded  until  February,  1900.  The  plaintiff 
says  that  during  this  period  the  store  was  closed  and  business 
was  not  carried  on  in  it.  We  know  now  from  the  defendants 
and  their  witnesses  that  there  is  a  side  passage  leading  to  a  side 
entrance  to  the  defendants'  store  and  also  to  .other  places  of 
business,  and  that  a  uotice  was  posted  up  near  the  entrance  to 
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ihiB  passage  stating  that  business  was  carried  on  as  nsoal,  and 
that  business  was  in  fact  being  carried  on  in  the  defendants' 
store  all  the  time.  The  plaintiff  was  not  cross-examined  on  this 
point,  and  it  was  argued  that  that  was  a  bar  to  the  defendants' 
evidence  as  to  the  business  being  carried  on  being  admitted. 
Without  committing  myself  to  a  definite  opinion  as  to  whether 
such  a  bar, is  absolute  or  not,  I  propose  to  assume  in  thepliun- 
tiffs  favour  that  it  is  an  absolute  bar  to  the  admissibility  af  the 
evidence  that  business  was  being  transacted  at  the  defendants' 
store  during  the  period  in  question.  This  bar  would  not,  how- 
ever, extend  to  the  fact  that  the  side  passage  existed,  for  that  is 
not  inconsistent  with  the  plaintifTs  evidence.  I  propose,  there* 
forct  to  take  it  as  proved  that  there  was  a  side  entrance  to  the 
defendants'  store,  but.  not  that  the  business  was  being  carried  on 
between  October,  1899,  and  February,  1900. 

With  regard  to  his  desire  to  repurchase  the  certificate,  the 
plaintiff  gave  the  following  evidence : — 

Q.  Were  you  in  February  or  March,  1900,  ready  and  prepared  at 
that  time  to  take  up  your  promissory  notes  and  to  exchange  the  money 
for  the  certificate  ? 

A.  Ye». 

Q.  Were  you  prepared  or  were  you  wiuhmg  to  take  up  your 
certificate  in  December,  1899] 

A.  I  do  not  understand  the  question. 

The  plaintiff  says  that  in  the  spring  of  1900  he  had  consider- 
able sums  of  money — £400  to  £600 ;  but  he  does/not  say  he  had 
any  in  December,  1899,  and  it  appears  that  in  the  previous 
September  he  had  very  little,  and  the  only  salary  he  states  he 
was  receiving  was  £30  per  month. 

We  have,  therefore,  these  facts  on  the  plaintiflTs  own  evidence : 
He  saw  the  front  of  the  defendants'  store  closed ;  he  did  not  go 
down  the  side  passage  in  order  to  see  whether  there  was  any 
other  entrance  except  the  front  entrance ;  when  asked  whether  in 
December,  1899,  he  was  prepared  or  wished  to  take  up  his 
certificate  he  evaded  the  question  by  saying  that  he  did  not 
understand  it,  although  he  had  immediately  before  answered 
substantially  the  same  question  with  regard  to  liis  position  and 
wishes  in  February  or  March,  1900,  and  although  he  states  what 
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money  he  had  in  the  spring  of  1900,  he  does  nob  state  that  he 
had  any  in  December,  1899. 

Upon  this  I -feel  myself  imjpelled  to  draw  the  conclusion  of 
fact  that  before  the  1st  January ,  1900,  the  plaintiff  was  not  in  a 
position  and  did  not  wish  to  redeem  the  certificate.  If  this  is  so, 
then  he  was  not  prevented  from  making  the  payment  by  any  act 
on  the  part  of  the  defendants.  I  therefore  hold  that  there  is  no 
ground  for  extending  the  period  of  repurchase  beyond  that 
limited  by  the  contract,  and  the  action  must  be  dismissed.  It  is 
not  disputed  that  the  defendants  are  entitled  to  judgment  on  the 
claim  in  reconvention.    The  plaintiff  will  pay  the  costs. 

Plaintiff's  Attorneys:  TredyM,  SteyUer  Jk  Beyers;  Defend* 
ants'  Attorneys :  SuUnnon  it  Tliomaon, 
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Negligence, — Death  ofhiuhaad, — Negligetuie  qf/eUotv-employee, —  VoUiUi 
nan  JU  injuria, — CofUributary  negligence. — Damages  awarded  to 
wife. 

Before  the  maxim  Volenti  no9h  Jit  injuria  can  apply  it  must  be  proved 
that  the  iujored  party,  in  full  knowledge  of  Uie  nature  and  extent 
of  the  risk,  voluntarily  agreed  to  incur  it 

Contributory  negligence  only  means  that  the  person  guilty  of  it  has 
contributed  to  the  accident  in  such  a  sense  as  to  render  the 
defendant's  breach  of  duty  no  longer  its  proximate  cause. 

JC3500  awarded  to  a  widow  as  and  for  damages  sustained  by  the  death 
of  her  husband  owing  to  the  negligence  of  his  fellow-employee  in 
defendants'  service. 

This  was  an  action  for  damages. 

The  declaration  averred  that  plaintiff  was  the  widow  of  the 
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late  Jolin  Sherborne.  ^  The  defendants  were  a  company  registered 
with  limited  liability  in  England,  and  carried  on  bnfidneas  as 
contractors  at  Johannesburg,  where  they  had  chosen  domicile  for 
the  purposes  of  this  action.  On  the  15th  April,  1903,  the  said 
John  Sherborne  was  in  the  service  of  the  defendants,  and  was 
employed  by  them  in  the  erection  of  a  building  known, as  the 
Carlton  Hotel  in  Commissioner  Street,  Johannesburg.  Owing  to 
the  negligence  of  one  Roach  and  others  in  the  service  of  the 
defendants  at  the  said  building  on  the  said  15th  April,  1903,  a 
derrick  fell  on  the  said  John  Sherborne,  precipitating  him  to  the 
ground,  in  consequence  of  which  he  died.  Through  the  said  death 
of  her  husband  plaintiff  had  suffered  damages  to  the  extent  of 
£5000,  and  this  amount  she  was  entitled  to  claim  from  the 
defendants. 

The  defendants  denied  that  the  death  of  John  Sherborne  was 
caused  by  the  negligence  of  Roach  or  others  in  their  service,  and 
further  pleaded  that  the  accident  was  due  solely  to  the  negligence 
of  the  said  John  Sherborhe  himself. 

The  following  was  the  evidence  for  the  plaintiff: — 

Robert  Toung  stated  :  I  am  an  engine  fitter,  and  was  employed  by 
Wai.  ig  &  Gillow  on  the  lut  April  last  year.  I  knew  Sherbome,  and 
was  present  at  the  accident.  Roach  was  foreman.  When  the  accident 
happened  I  was  on  the  top  of  the  platform  with  Sherborne.  Roach 
sent  Sherborne  up  to  clear  the  body  of  the  crane  out  of  the  socket  and 
to  see  that  it  touched  nothing  going  down,  so  as  to  lower  the  crane  to 
ground ;  I  was  sent  up  to  help.  To  clear  the  crane  it  was  necessary 
to  cut  the  stay.  The  first  thing  Sherborne  did  was  to  tie  a  rope  round 
the  bottom  of  the  crane  just  above  the  socket.  I  was  on  the  top  of  the 
ladder  holding  the  other  end  of  this  rope.  The  ladder  was  on  the  £sr 
side.  As  soon  as  this  tail  rope  was  fastened,  the  body  of  the  crane  was 
lifted  from  below  by  means  of  the  winch,  and  that  lifted  it  out  of  the 
socket.  Then  Sherborne  went  to  cut  away  the  stay.  The  moment  he 
cut  it  the  derrick  and  the  ciane  came  down  and  knocked  him  over.  I 
was  standing  on  tlie  top  of  the  ladder  watching  it.  The  derrick  was 
not  plumb,  but  was  leaning  slightly  towards  the  ladder,  and  was  h^d 
in  position  by  four  guy  ropes.  I  can't  say  whether  the  guy  ropes  were 
at  right  angles  to  one  another.  There  was  nothing  to  hold  the  derrick 
but  the  four  guy  ropes.  The  head  of  the  derrick  was  lashed  to  the 
scafiblding,  but  that  would  not  hold  it  Tlic^uy  ropes  should  be  at 
right  angles,  and  there  should  have  been  sufficient  spread.     The  lines 
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drawn  from  the  pointe  at  which  the  guy  ropes  are  fastened  to  the 
ground  to  a  perpendicular  hne  from  the  derrick  should  enclose  a  right 
angle.  A  derrick  fell  hefore.  I  forget  whether  it  was  the  day  before. 
I  had  been  there  a  few  days,  and  it  happened  during  that  time.  I  was 
])resent  when  the  derrick  fell  before.  It  was  the  same  derrick — not  in 
the  same  place,  I  think,  but  am  not  sure. 

Cross-examined  :  I  am  not  a  rigger  myself.  I  am  an  engine  fitter. 
I  have  no  peculiar  knowledge  of  rigging  work.  The  tail  rope  was 
lashed  to  the  crane  just  above  the  derrick,  and  I  was  holding  the  other 
end  at  the  top  of  the  ladder.  The  object  was  to  let  the  crane  down  on 
the  outside  of  the  scaffolding.  The  moment  it  was  out  of  the  socket  it 
ought  to  be  guided  out  by  a  guy  rope.  I  cannot  say  whether  it  was 
there  or  not.  Usually  the  stay  would  be  cut  first,  and  then  the  crane 
lifted  out.  That  would  be  safest.  Sherborne  was  an  expert  rigger. 
Roach  was  down  below  on  the  hoarding,  and  he  shouted  out,  "Is  every- 
thing all  right?*'  Sherborne  said,  ''Yes,  wait  a  little  till  I  cut  the  stay." 
Then  he  cut  the  stay.  There  was  a  scarcity  of  room  to  fix  the  guy 
ropes.  There  was  no  room  to  bring  the  N.E.  guy  rope  out  further. 
The  N.E.  guy  rope  is  the  one  that  went  down,  at  the  angle  where  the 
crane  was  standing.  Roach  sent  men  round  to  see  that  the  guys  were 
fast.  I  took  everything  oh  trust.  I  did  not  hear  anybody  say  the 
rigging  was  not  safe.  In  the  previous  accident  a  man  was  discha^ed 
for  letting  the.  guy  rope  slack.  Only  the  derrick  fell  then.  The  mast 
was  fixed  in  the  socket. 

Re-examined  :  It  was  Sherborne's  duty  to  see  that  the  rigging  was 
safe.   He  was  the  rigger. 

By  the  Court  :  If  Sherborne  had  cut  the  stay  first  he  could  have 
got  to  the  ladder  out  of  danger.  It  would  not  have  made  any  other 
difference.  I  do  not  know  whether  the  angles  made  by  the  ropes  were 
or  were  not  right  angles.  The  crane  had  been  erected  before  the  war, 
and  it  was  being  taken  down  preparatory  to  building  the  new  hotel. 

The  proceedings  at  the  inquest  were  at  this  stage  put  in,  and 
it  was  agreed  that  the  evidence  given  at  the  inquest  should  be 
used  at  this  trial.  The  material  fact  proved  was  that  Sherborne 
sustained  such  severe  injuries  from  this  fall  that  he  died  almost 
immediately. 

Thomas  Dougherty  stated  :  1  am  enif)loyed  by  Waring  &  Gillow. 
1  knew  Sherborne,  and  remember  the  accident.  Roach  was  foreman. 
He  sent  me  round  to  see  if  the  guys  were  fast.  I  examined  them  and 
found  them  fast.  He  sent  me  with  Williams  ;  we  went  together. 
There  were  four  guys.  They  were  fastened  to  loose  iron  columns 
lying  on  the  ground  in  the  basement,  except  the  N.E.  one,  which  was 
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fftHtened  to  a  big  vlah  of -concrete  in  the  basement.  They  did  not  all 
have  the  same  spread.  The  N.E.  -ona^s^as  ahnost  straight  up  and 
down.  It  was  quite  close  to  the  street.  The  others  had  a  good  spreadi 
I  am  a  rigger.  I  was  told  off  by  ihe  foreman  to  examine  the  guy 
ropes'  fastening.  Roach,  the  foreman,  would  determine  the  places 
where  the  guy  ropes  should  be  fastened.  When  they  were  going  to 
lower  the  mast  I  and  Williams  were  sent  to  work  the  winch.  Sherborne 
and  Young  went  up  to  cut  away  the  stay.  The  derrick  had  a  lean  of 
about  6  ft.  away  from  tlie  crane.  I  stood  watching  it.  Roach  said 
'*  Heave  away  "  when  we  were  to  work  the  winch.  Then  we  worked  it. 
Sherborne  went  up  first ;  then  we  were  told  to  heave  away,  and  we 
lifted  it  out  of  the  socket.  When  we  had  lifted  it  out  of  the  socket 
Sherborne,  I  think,  said  *'  Hold  on,"  and  we  stopped.  We  knew  he 
■aid  that  he  wanted  to  cut  away  the  spar.  When  he  did  cut  the  spar 
the  body  of  the  crane  swung  against  Uie  derrick  and  both  fell.  If  the 
derrick  had  been  upright  and  the  guy  ropes  in  the  proper  position  it 
would  not  have  fallen  unless  the  guy  ropes  snapped.  I  daresay  it 
would  have  fedlen  if  the  guy  ropes  had  been  in  the  position  they  were 
and  the  derrick  had  been  upright ;  but  it  would  not  have  been  so 
likely.  I  saw  it  topple  over  and  Sherborne  fall  over.  There  had  been 
an  accident  the  day  before. 

Cross-examined:  I  am  a  rigger.  The  stay  should  have  been  cat 
away  first.  It  was  dangerous  to  stay  there  after  the  stay  had  been 
out  After  the  stay  was  cut  Sherborne  had  to  stop  up  to  see  the  crane 
clear.  He  might  clear  it  with  a  crowbar,  and  might  call  out  to  us  and 
guide  us.  You  ought  first  to  feel  the  weight,  tlien  cut  the  spar.  It  is 
dangerous  to  lift  the  crane  first  and  then  cut  the  spar.  A  pulley  block 
was  at  the  top  of  the  derrick  on  the  side  nearest  the  crane.  The  mis- 
chief was  caused  by  the  derrick  falling.  The  iron  columns  were  quite 
enough  to  hold  the  guy  ropes  and  the  concrete  also.  The  other  guy 
ropes  were  spread  far  enough,  but  not  the  N.K  one.  The  list  was  not 
due  to  that  Tlie  derrick  could  have  been  pulled  up  straight  by  meand 
of  the  N.E.  guy  rope.  I  examined  the  guys  before  Sherborne  went  up. 
If  I  had  had  charge  I  would  not  have  had  the  derrick  on  the  slant  I 
would  not  have  cut  the  spar  unless  there  was  a  heel  rope  on  the  bottom 
of  the  crane  to  praveut  it  swinging.  I  cannot  tell  whether  there  was 
one  or  not.  Where  we  are  cramped  for  room  we  liave  to  do  the  best 
we  can.  So  far  as  space  was  concerned  they  did  the  best  they  could 
there. 

Re-examined :  Sometimes  they  rig  up  the  derricks  as  a  triangle. 
Tliat  would  make  it  safer,  if  there  were  plenty  of  room  for  guys.  One 
spar  is  all  right.  The  heel  rope  is  a  rope  which  would  be  fastened 
round  the  bottom  of  the  crane  and  held  by  the  other  man  above.  It 
would  pass  I'ound  the  part  of  the  dolphin  undemeatli.  llie  object  is  to 
keep  the  crane  steady. 
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By  tlie  Court:  I  heard  Roach  call  up  to  Slierbome,  ''Is  it  all 
right t"  and  when  Sherborne  said,  "Yes,''  Roach  said,  "Heave  away." 
Roach  was  near  us,  and  oould  see  whether  the  spar  was  cut  away. 
Sherborne  was  diopping  the  spar  whUe  we  were  heaving.  Roach  was 
directing  tlie  whole  business.  Sherborne  helped  to  rig  up  the  derrick. 
Roach  superintended  it.  He  gave  the  orders,  trimmed  the  guys 
and  everything. 

Thomas  Williams  stated  :  I  am  a  rigger,  and  am  employed  by 
Waring  k  Gillow,  I  remember  the  accident.  I  and  Douglierty  were 
sent  to  look  at  tlie  guy  ropes.  I  was  then  stationed  at  the  winch  with 
Dougherty  to  heave  up  the  crane  and  lower  it  I  had  my  back  to  the 
crane.  I  noticed  the  N.K  guy  was  not  in  its  proper  place.  It  was 
too  much  up  and  down.  I  did  not  take  much  notice  of  the  deirick. 
The  fweman  decided  what  spread  the  ropes  should  have.  Tliey  should 
have  been  at  the  same  angles  and  each  have  the  same  spread.  I  have 
luid  fifteen  years'  experience  in  rigging.  If  the  guys  liad  been  more 
fq>read  out  it  would  have  been  safer. 

Cross-examined :  The  guy  ix>pe  not  being  spread  made  the  whole 
thing  dangerous.  Any  rigger  ought  to  have  known  it.  Tlie  accident 
happened  owing  to  the  guy  rope  not  being  spread  and  derrick  not 
being  upi-ight. 

Reexamined:  If  I  had  the  order  Sherborne  had  I  should  have 
gone  up,  but  I  should  have  cut  the  stay  before  taking  the  mast  out 
of  the  socket 

Richard  Matterson  stated :  I  am  employed  by  Waring  k  Gillow. 
I  was  cooking  Roach's  dinner  when  the  accident  occun*ed.  I  have  liad 
twenty-five  years'  experience  in  rigging.  I  had  the  whole  thing  in  sight, 
and  saw  Sherborne  cutting  away  Uie  stay,  and  saw  also  the  collapse.  I 
noticed  the  position  of  the  guy  ropes.  They  were  all  well  fast,  only  not 
in  position.  The  N^E.  one  ought  to  have  been  further  out,  and  uhoukl 
have  been  in  the  road.  The  derrick  had  a  little  list  to  the  west  side  of 
the  ladder.  That  was  not  safe.  Roach  was  i^esponsible  for  all  that. 
The  accident  would  not  have  occurred  if  the  guy  rope  liad  been  more 
spread  and  derrick  had  been  stniighter.  There  was  an  accident  the 
day  before  with  the  same  derrick. 

Cross-examined :  What  I  said  befoiti  the  magistrate,  that  1  thuuglit 
the  man  was  a  fool  and  could  see  there  would  be  an  a<;cideiit,  is  true*. 
I  oould  not  see  whether  the  mast  jerked.  I  was  up  with  Sherborne  all 
tlie  morning  rigging  up  the  derrick,  and  I  shouted  to  those  below  (t.e. 
Roach)  to  fix  the  N.E.  guy.  He  trimmed  her  up  to  his  liking,  but  not 
to  mine.  It  was  safe  enough  so  long  as  there  was  no  weight  upon  it, 
but  I  thought  it  was  not  safe  to  work  with.  The  list  was  the  wrong 
way.     I  knew  it  was  being  put  up  to  lift  the  crane. 

Re-examined  :  I  had  to  obey  Roach's  orders.  If  I  refused  I  should 
have  been  dismissed. 
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By  the  Court :  If  I  had  been  up  there  I  should  have  cut  it  away.  I 
should  have  had  to  do  what  Sherborne  did.  Possibly  Sherborne  up  above 
could  not  see  the  danger  from  the  list  of  the  derrick  so  well'  as  we  did, 
as  the  list  was  towards  him.  If  the  derrick  had  been  straight  and  the 
N.E.  guy  more  spread  there  would  have  been  no  danger  in  catting  the 
stay  after  the  mast  was  lifted  out  of  the  socket.  Roach  had  no  businen 
to  heave  before  he  saw  it  was  cut.  The  derrick  had  a  little  list  before^ 
but  after  the  mast  was  out  of  the  socket  and  the  weight  was  thrown  od 
the  derrick  it  leant  over  more.  Sherborne  was  sitting  cutting  awaj, 
and  had  his  side  towards  the  derrick. 

William  Gumbley  stated :  I  am  a  civil  engineer  in  the  tawn 
ebgineer's  office.  I  went  to  the  scene  of  the  accident  on  the  27th 
April,  and  made  a  plan.  The  derrick  and  crane  w;ere  lying  on  top  and 
the  guy  ropes  were  still  in  position,  attached  to  the  top  of  the  derrick 
and  fastened  at  the  foot  A  police  sergeant  and  one  of  the  workmen 
went  round  with  me.  I  was  told  that  the  derrick  and  guy  ropes  were 
in  the  same  position  as  when  the  accident  happened.  Each  of  throe 
angles  were  much  less  than  a  right  angle  and  the  fourth  much  more. 
Theoretically  they  should  be  at  right  angles.  The  N.E.  guy,  where 
it  wa;s  fastened  to  the  ^ground,  was  51  ft.  from  the  base  of  the 
derrick.  The  S.W.  was  60  ft  j  the  N.W.  79  ft ;  and  the  S.E.  70  ft 
I  should  have  fastened  them  each  one  and  a  half  times  the  height 
from  the  ground  to  top  of  derrick — 92  ft  6  in.  I  thought  the  derrick 
particularly  unsafe,  having  regard  to  the  angles  and 'distances  of  the 
guy  ropes,  and  if  the  derrick  had  a  list  it  would  add  a  great  deal  to  the 
risk.  To  put  it  so  showed  ignorance  or  carelessness.  I  should  prefer 
to  have  the  derrick  perpendicular  before  the  weight  is  put  on. 

Cross-examined :  I  do  not  knpw  any  mathematical  rule  as  to  the 
angle  at  which  the  guy  rope  should  stand  to  the  derrick  at  the  top. 
The  base  of  the  triangle  should  in  my  opinion  be  one  and  a  half  times 
the  height.  The  further  you  go  from  the  base  the  better.  As  yoo 
vary  from  theoretical  perfection  the  risk  becomes  greater.  The  dis- 
tance of  the  N.K  guy  was  about  one-third  of  what  it  should  have 
been.  It  was,  I  think,  manifestly  dangerous.  I  do  not  think  aslignt 
deviation  of  the  derrick  from  the  perpendicular  would  necessarily  he 
dangerous,  but  ^  considerable  list  would  be.  I  call  the  erection  as  it 
stood  dangerous.  The  N.E.  guy  rope  was  5  ft  or  10  ft  from  tbe^ 
boundary:  5  ft  would  not  have.nuide  any  appreciable  difference.  I 
should  liave  cut  the  stay  first  and  taken  the  strain  on  to  the  derrick 
very  gradually,  so  that  if  anything  gave  way  I  could  stop  it 

Re-examined :  A  small  list  with  the  guys  in  ffosition  and  tight  need 
not  be  dangerous.  Probably  the  stretching  of  the  guy  ropes  wookl 
give  it;  a  little  list  The  largest  angle  is  that  between  the  guy  ropes 
which  were  51  and  70  ft  respectively  from  the  base. 

By  the  Court :  There  was  no  guy  rope  on  the  side  oppoeitd  to  where 
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the  weight  of  the  crane  came.  U  the  atay  had  been  cut  firsts  the  der- 
rick would  show  before  the  mast  got  quite  dear  of  the  socket  how 
it  was  taking  the  load.  That  could  be  seen  better  from  below  than 
from  above. 

Alice  Sherborne  stated :  I  am  the  plaintiff  and  the  wife  of  John 
Sherborne.  We  were  married  in  England  in  1894.  I  came  here  with 
my  husband.  There  are  no  children.  My  husband  was  34  years  of 
age  when  he  died.  My  age  is  31.  My  husband  was  employed  by 
Waring  &  Gillow  as  rigger.'  He  received  £6  per  week,  and  gave  me 
£5  fgr  self  and  housekeeping,  including  house  rent  He  was  a  sober 
and  good  workman  (J,  W.  Leonard,  K.C.f  admits  this).  My  husband 
was  in  good  heakh.  I  always  received  £5  a  week  from  him — often  £6. 
His  funeftil  expenses  were  paid  by  the  company.  I  had  a  severe 
illness  after  my  husband's  death,  and  am  still  ill  and  unfit  for  work. 
I  had  a  bad  operation. 

Cross-examined :  My  husband  was  salvage  officer  and  fireman  in 
England,  in  the  Metropolitan  Fire  Brigade.  He  was  «  trained  rigger. 
In  England  he  was  getting  from  35s.  to  £2,  lOs.  per  week.  I  am 
going  back  to  England.  I  have  no  means  of  my  own.  I  have  both 
parents  alive.  Before  my  marriage  I  was  a  dressmaker.  I  have 
no  business  in  contemplation,  even  if  I  get  well.  My  brothers  tad 
sisters  and  father  and  mother  are  comfortably  off.  I  claim  for  shock 
and  loss  £5000. 

Re-examined :  I  am  not  likely  to  get  #ell  again.  The  shodc 
brought  on  a  miscarriage  which  rendered  an  operatioii  necessary,  from 
which  I  have  not  yet  recovered.  Dr.  Davies,  who  attended  me,  has 
told  me  that  I  am  never  likely  to  get  quite  well.  My  husband 
left  nothing. 

This  closed  the  plainUff^s  casa 

Postea  (March  16)  :— 

J,  W.  Leonard,  K.C:  (with  him  Said  8oUyinon\  for  the  defend- 
ants, in  asking  for  absolution  from  the  instance  did  not  dispute 
that  a  widow  oouJd  claim  damages  for  the  loss  of  her  husband 
owing  to  the  negligence  of  another^  and  boldly  admitted  that  the 
whole  gear  was  rigged  up  in  a  wholly  improper  manner.  He 
submitted,  however,  that  two  points  had  been  clearly  establiRhec) 
by  the  evidence.  The  first  was  that  Sherborne  had  voluntarily 
exposed  himself  to  the  danger,  and  on  the  principle  of  volenti 
non  fit  injuria  no  damages  ought  to  be  awarded  to  the  plain- 
tiff. It  was  clear  that  the  occupation  from  its  very  nature 
was  an  exceedingly  dangerous  one.    The  improper  manner  in 
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whieh  th6  gear  had  been  rigged  not  only  attracted  the  attention 
of  several  of  the  employees,  but  one  of  them  actually  spoke  to 
Roach  about  it  It  was  admitted  that  Sherborne  was  an  expert 
rigger,  and  from  Ids  own  knowledge  he  must  have  been  able  to 
appreciate  the  danger  to  which  he  was  exposing  himself.  Secondly, 
it  was  clear  that  Sherborne  might  still  have  escaped  injury  if  he 
had  only  taken  the  precaution  which  his  own  knowledge  moflt 
have  warned  him  was  necessary.  The  stay  supporting  the  crane 
ought  to  have  been  cut  before  the  crane  was  heaved  out  of  the 
socket  According  to  Mr.  Qumbley's  evidence,  it  was  dear  that 
if  this  had  been  done  it  would  have  become  evident  that  the 
derrick,  rigged  as  it  was,  could  not  bear  the  weight,  before  the 
cntne  was  heaved  out  of  the  socket,  and  when  there  still  was  a 
chance  of  lowering  it  back  into  the  socket  again.  Sherborne,  in 
any  event,  would  have  been  able  to  get  away  when  the  crane  and 
derrick  fell;  see  Thomas  v.  Qiutrtermairie  (18  Q.BJ).  696); 
YarmaiMi  v.  France  (19  Q.BJ).  647);  Smith  v.  Baker  &  Sons 
([1891]  A.C.  325);  Woodley  v.  Metropditan  Ry.  Co.  (LR  2  Ei. 
Div.  384). 

As  he  would,  in  any  event,  not  call  any  further  evidence,  he 
would  at  once  deal  with  the  question  of  damages.  There  clearly 
ought  not  to  be  an  attempt  to  give  an  equivalent  for  the  injury 
sustained  as  it  now  appeared  to  the  C!ourt  All  ccmtingencies  had 
to  be  taken  into  account  The  plaintiff  had  a  profession  of  her 
own.  She  was  returning  to  England,  where  living  was  much 
cheaper.  Her  people  were  comfortably  off,  and  she  might  marry 
again;  see  PhUlips  v.  The  London  and  S.  W.  Ry,  Co.  (5 
Q.B.D.  78). 

J,  de  ViUiers,  for  the  plaintiff,  submitted  that  the  authoritieR 
quoted  had  no  bearing  on  the  present  case.  In  all  the  eases  th$ 
parties  voluntarily  exposed  themselves  to  the  risk  of  a  dangerous 
business.  The  injured  party  must  be  proved  to  have  been  volenSt 
not  merely  9ciev^.  Sherborne  clearly  had  no  say  in  the  rigging; 
of  the  derrick.  The  whole  was  under  the  direction  of  Boach. 
The  command  given  to  Sherborne  by  Boach  was  a  lawful  com- 
mand, coming  within^  the  scope  of  the  duties  which  he  had 
undertaken  to  perform.  Sherborne  was,  accordingly,  justified  in 
trusting  to  Boach.    There  was  no  obligation  on  one  servant  to 
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ascertain  whether  the  work  allotted  to  a  fellow-servant  had  been 
properly  executed.  According  to  the  evidence  of  Mr.  Gumbley,  it 
made  no  difference  whether  the  stay  was  cut  before  or  after  the 
crane  had  been  heaved  out  of  the  socket,  so  long  as  the  derrick 
was  properly  supported.  Sherborne,  in  any  event,  would  still  have 
been  on  the  platform,  because  he  had  been  sent  up  to  guide  the 
crane  down;  see  Pollock  on  Tort^y  6th  ed.,  p.  165;  Eagleaan  v. 
Argua  PrvntxTig  and  PiMisIting  Co.  (1  Off.  Rep.  pt.  iii,  p.  27). 

On  the  question  of  damages  the  following  authorities  were 
referred  to :  Qrotius,  3,  33,  8 ;  Clair  v.  Port  Elizabeth  Harbour 
Borm?(5E.D.C.  317). 

Salomon,  in  reply,  referred  to  the  following  authorities: 
Gmnd  Trunk  Ry.  v.  Jennings  (13  A.C.  800) ;  Elake  v.  Midland 
Ry.  Co.  (21  LJ.,  Q.B.  233);  Employers'  Liability  Act  of  1880 
(England),  sec  3. 

Bristowe,  J. :  This  is  an  action  brought  by  Mrs.  Sherborne 
for  £5000  damages  for  the  death  of  her  husband,  who  was 
killed  by  an  accident  on  the  premises  on  which  defendants  are 
building  the  Carlton  Hotel.  The  accident  took  place  on  the 
16th  April,  1903. 

The  defence  is  negligence  on  the  part  of  the  deceased,  John 
Sherborne.  It  was  not  disputed  that  by  the  law  of  this  country 
a  widow  can  claim  damages  for  the  loss  of  her  husband. 

The  following  facts  are  not  in  dispute :  Some  old  scaffolding 
60  ft.  high,  with  a  crane  on  the  top,  stood  on  the  premises  in 
question;  this  had  to  be  removed  preparatory  to  building  the 
hotel.  On  the  15th  April,  1903,  the  crane  was  to-be  taken 
down.  That  morning  a  derrick  was  rigged  up  next  to  the  crane 
and  supported  by  four  guy  ropes.  A  rope  fastened  to  the  top  of 
the  jcrane  passed  through  a  block  on  the  top  of  the  derrick  and 
thence  down  to  a  winch  on  the  ground.  One  Roach  (the  foreman 
in  the  employ  of  the  defendants)  was  superintending  and  direct- 
ing operations  Sherborne  was  a  rigger  in  the  defendants' 
employ.  The  derrick  was  not  perpendicular,  but  listed  6  ft. 
towards  the  west  The  guy  ropes  were  not  equidistant  from 
each  other  or  from  the  base  of  the  derrick  (regarding  the  derrick 
as  prolonged  to  the  ground).  The  angle  between  the  N.E.  and 
the  S.K  guy  rope  was  much  more  than  a  right  angle,  and  the 
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N.E.  guy  rope  did  not  come  out  far  enough.  It  was  only  51  ft 
from  the  base.  Therefore  the  east  side  of  the  derrick  (the  list 
being  towards  the  west)  was  the  centre  of  a  big  obtuse  angle 
between  the  N.E.  and  S.E.  guy  ropes.  The  witness  Young  stated 
that  Roach  sent  Sherborne  up  to  clear  the  body  of  the  crane  oat 
of  its  socket  and  to  see  that  it  touched  nothing  as  it  went  down. 
Young  went  up  to  help  Sherborne.  Sherborne  first  of  all  tied  a 
heel  rope  round  the  bottom  of  the  crane  just,  above  the  socket) 
and  gave  the  end  to  Young  at  the  top  of  the  ladder.  He 
(Sherborne)  then  called  down  '*  All  right "  to  Roach,  who  was 
with  the  men  at  the  winch  below.  Roach  shouted,  "Heave 
away,"  and  the  men  worked  the  winch  and  lifted  the  crane 
out  of  its  socket.  Sherborne  then  shouted,  "  Hold  on."  They 
stopped,  and  he  cut  away  a  wooden  stay  which  fastened  the 
crane  to  the  scaffolding.  The  crane  then  swung  round  to  the 
west  of  the  derrick  where  the  list  was,  and  tiie  whde  thing 
came  down.    Sherborne  was  knocked  down  and  killed. 

The  circumstances  as  revealed*  by  the  witnesses  showed  very 
gross  negligence  or  incompetence  on  the  part  of  Roach.  He 
directed  the  rigging  up  of  the  derrick ;  he  was  reaponnUe  for 
the  position  of  the  guy  ropes  and  their  tension.  The  wbole 
erection  was  most  dangerous.  The  derrick  had  a  list  of  6  ft 
to  the  west,  and  immediately  behind  this  list  on  the  east  side 
was  the  centre  of  the  obtuse  angle.  As  soon  as  the  crane  came 
out  of  its  socket  it  was  bound  to  swing  round  to.  where  the  list 
was,  throwing  the  whole  of  its  weight  on  that  side ;  while  at 
the  back,,  having  regard  to  the  angle  at  which  the  N.E  and 
S.E.  guy  ropes  were  placed,  there  was  no  sufficient  support 
In  fact,  the  position  was  such  that  an  accident  was  almoRt 
certain  to  occur,  and  for  this  Roach  was  in  my  opinion 
directly  responsible. 

It  may  be  that  if  Sherborne  had  cut  the  stay  before  the  crane 
was  lifted  out  of  ite  socket,  and  the  crane  had  been  lifted  very 
slowly  and  carefully,  it  might  have  been  possible  to  see  whether 
the  derrick  would  stand  its  weight,  and  that  thus  an  accident 
might  have  been  averted.  On  the  other  hand,  if  the  derrick  had 
been  upright  and  the  guy  ropes  in  a  proper  position  it  would  not 
liave  fallen,  and  then  it  would  not  have  mattered  whether  the 
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stay  was  cat  before  the  mast  was  lifted  or  afterwards.  To  my 
mind  the  real  cause  of  the  iMScident  was  not  the  cutting  of  the 
stay,  but  the  faulty  erection  of  the  derrick.  The  accident,  there- 
fore, was  priTnd  facie  due  to  Roach's  carelessness  or  ignorance, 
for  which  the  defendants  are  responsiUe. 

In  defence  it  was  urged:  (1)  That  Sherborne  voluntarily 
incurred  the  danger,  and  therefore  the  maxim  Vdenfi  nan  fit 
injuria  applied';  (2)  that  there  was'^oontributory  negligence  on 
the  part  of  Sherborne. 

As  to  the  first  of  these  grounds  of  defence,  it  is  to  be  observed 
that  Sherborne  went  up  pursuant  to  ordera  He  may  or  may  not 
have  thought  that  the  derrick  was  not  properly  erected.  There 
is  no  evidence  that  he  did  think  so.  But  even  if  he  did,  Roach 
was  the  person  in  authority,  and  Sherborne  was  quite  entitled  to 
rely  on  the  opinion  of  Roach  that  the  derrick  was  safe.  Lord 
Ebhkb  in  his  judgment  in  Yarmouth  V;  France  (19  Q.B.D.  667)« 
says  that  mere  knowledge  will  not  do;  the  inquiry  must  be 
whether  the  man  knew  of  the  danger,  and  knowing  it  voluntarily 
ineurred  it  And  Lord  HAiaBUBY's  judgment  in  Smith  v.  Baker 
([1891]  A.C.  337)  is  to  the  same  effect 

In  this  case  it  is  perfectly  impossible  to  say  that  the  deceased 
in  the  full  knowledge  of  the  nature  and  extent  of  the  risk 
volontarily  agreed  to  incur  it  If  Sherborne  knew  the  danger 
(of  whieh  there  is  no  evidence),  he  must  also  have,  known  that 
with  a  little  care  it  could  have  been  obviated ;  and  it  is  impossible 
to  suppose  that,  with  this  knowledge  in  his  mind,  he  intentionally 
faced  the  imminent  risk  of  an  accident  which,  if  it  occurred, 
would  in  all  probability  cost  him  his  life.  This  ground  of  defence 
therefore  fisils. 

The  seeond  ground  of  defence  is  contributory  negligence. 
The  only  negligence  suggested  on  the  part  of  Sherborne  is 
that  he  did  not  cut  away  the  spar  before  the  crane  was  lifted. 
But  it  appears  from  the  evidence  of  Mr.  Qumbley  that  the  only 
object  to  be  gained  by  first  cutting  away  the  spar  was  to  ascertain 
if  the  derrick  would  bear  the  weight  if  the  crane  were  very 
carefully  lifted.  Now  if  the  derrick  were  secure  it  did  not 
matter  which  was  done  first,  and  therefore  the  cutting  of  the 
spar  first  and  lifting  the  crane  gradually  was  only  a  precaution 
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necessary  if  the  security  of  the  derrick  were  doubtfol.  If,  there- 
fore, he  supposed  (as  he  may  well  have  done  seeing  that  Roach, 
the  foreman,  also  supposed  it)  that  the  derrick  was  safe,  there 
was  no  reason  why  he  should  have  cut  the  spar  first  Besides, 
whose  duty  was  it  to  decide  whether  that  precaution  woe  neces- 
sary ?  It  was  Roach's  duty,  not  Sherborne's.  Roach  was  saper- 
intending  and  directing  the  operations,  and  Sherbonie  acted 
throughout  with  Roach's  assent  and  approval 

In  Tliomaa  v.  Quartermaine  (18  Q.B.D.  694)  Bowen,  U., 
after  stating  that  ^negligence  meant  a  breach  of  duty,  said  that 
contributory  negligence  only  meant  that  the  person  guilty  of 
it  had  contributed  to  the  accident  in  such  a  sense  as  to  render 
the  defendant's  breach  of  duty,  no  longer  its  proximate  caase. 
But  Sherborne  committed  no  act  which  rendered  the  original 
negligence  not  the  proximate  cause  of  the  accident ;  for  he  only 
omitted  a  precaution  which  ought  not  to  have  been  neoeasaiy, 
and  which  would  not  have  been  necessary  had  it  not  been  for 
the  previous  negligence  of  Roach.  Moreover,  the  precautioQ  itself 
would  have  been  useless  unless  it  had  been  followed  by  the 
very  gradual  lifting  of  the  crane  to  see  if  the  derrick  would  bear 
its  weight,  which  wduld  have  had  to  be  done  by  the  men  at  the 
winch  acting  under  the  immediate  directions  of  Roach,  who  was 
in  just  as  good  a  position  to  see  what  was  reciuirecT  as  Sherborne 
was.  Therefore,  in  my  opinion  there  was  no  contributory 
negligence,  and  the  plaintiff  is  accordingly  entitled  to  damagea 

-There  remains  the  question  as  to  the  amount  of  damages. 
First,  should  damages  be  granted  for  anjrthing  except  actual 
pecuniary  loss,  i,e.  loss  of  income?  In  England  nothing  but 
pecuniary  loss  can  be  claimed  under  Lord  Campbell's  Act,  which 
enables  a  widow  to  get  damages  for  her  husband's  death.  It  is 
contended  that  in  Africa  damages  may  be  .given  to  a  widow  for 
mental  and  bodily  suffering  (Qrotius,  3,  33,  5).  And  seeing  that 
by  the  law  of  South  Africa  a  husband's  death  under  circum- 
stances such  as  obtained  in  this  case  constitutes  a  delict  upon 
which  the  wife  has  a  right  of  action  on  her  own  account,  and 
not  as  the  representative  of  her  husband,  I  fail  to  see  why  she  is 
not  entitled  to  have  her  damages  assessed  on  the  same  principle 
as  in  the  case  of  any  other  delict.    In  ther  present  case  the  plain- 
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tiff  not  only  suffered  mental  pain,  bat  the  shock  of  her  husband's 
death  caused  a  miscarriage,  which  rendered  an  operation  neces- 
sary, from  the  effects  of  which  she  has  not  yet  recovered  I 
think  she  is  entitled  to  damages  for  thia 

The  next  question  is,  To  what  damages  is  the  plaintiff  entitled 
for  her  pecuniary  loss  ?  Sherborne  was  giving  her  £5  per  week. 
From  this  sum  of  £5  per  week  I  propose  to  deduct  £1  per  week 
(or  the  support  of  her  husband,  and  I  take  it  (in  round  figures) 
that  she  has  lost  an  income  of  £200  per  annum.  Now  Sherborne 
was  34  years  of  age  and  the  plaintiff  31,  and  according  to  the 
tables,  which  have  been  admitted  by  counsel,  the  probable 
duration  of  their  joint  lives  was  31  years.  The  present  value 
of  a  £200  annuity  for  31  years  is  £3820.  From  this  I  propose 
to  deduct  three-elevenths  for  contingencies  on  the  principles  laid 
down  in  PhiUipa  v.  The  London  and  S.  W.  Ry.  Co.  (5  Q.B.D.  78). 
This  was,  in  fact,  the  proportion  which  was  deducted  in  the  case 
of  Clair  v.  The  PoH  Elizabeth  Harbour  Board  (5  E.D.C.  317). 
The  result  is  that  I  assess  the  damages  for  the  pecuniary  loss  at 
£2800,  and  I  award  the  plaintiff  £700  for  her  own  suffering. 
There  will  therefore  be  judgment  for  £3500,  and  the  defendants 
will  pay  the  costs. 

Plaintiff's  Attorney:  0.  0,  de  JoTkxj;  Defendants'  Attorneys: 
Solomon  &  Tliomeon. 
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RE  DAVIDSON. 

1904.    February  2,  March  17.    Mason,  J. 

Practice. — Liqnidaior. — BeUate. — Partnership. — Xatiee  to  erediiorw. 

Application  by  ft  liquidfttor  for  oonfirmation  of  hia  aooounts  and  for 
his  release  from  office  refused  on  the  ground  that  the  order 
appointing  him  had  not  been  made  daring  the  course  of  an  action, 
and  that  a  release  was  not  required  if  he  had  done  his  duty. 

C,  F.  StaUard  moved  for  an  order  confirming  a  liquidaticm 
and  distribution  account  jn  a  partnership  business,  and  releasing 
applicant  from  the  office  of  liquidator. 

On  the  3rd  January,  1903,  applicant  was  by  order  of  the 
Court  appointed  liquidator  of  the  partnership  business  of  Joseph 
Davis  and  Louis  Blumenthal,  formerly  trading  as  auctioneers  at 
Johannesburg  under  the  style  or  firm  of  J.  Davis  &  Co.,  the  said 
partners  having  been  unable  to  agree  as  to  the  winding  up  of  the 
said  business.  Applicant  had  realised  the  assets  of  the  partner- 
ship estate,  and  had  framed  a  liquidation  and  distribution  account, 
a  copy  whereof  was  attached  to  the  petition.  From  the  account 
it  appeared  that  payment  of  several  sums  of  money  had  been 
made  to  creditors  of  the  firm;  but  no  vouchers  were  attadied. 
Notice  of  the  present  application,  together  with  a  copy  of  the  said 
account,  had  been  served  on  Davis  and  Blumenthal,  but  no  notice 
hod  beeh  given  to  creditors. 

Car  adv,  vult 

Posted  (March  17): — 

Mason,  J.:  The  applicant  was  appointed  liquidator  of  this 
partnership  upon  an  application  made  by  one  of  the  partners  for 
a  liquidator,  as  they  could  not  agree  in  the  winding  up  of  the 
business.  The  order*  was  not  made  during  the  course  of  any 
action. 

The  applicant  now  applies,  on  notice  to  the  partners,  but 
without  any  notice  to  the  creditors  or  any  advertisements,  for 
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the  confirmation  of  his  account,  to  which,  it  may  be  noted,  no 
vouchers  are  attached,  and  for  his.  discharge  from  the  office  of 
li(|uidator. 

I  adjourned  my  decision  in  order  to  consult  the  other  judges, 
and,  if  possible,  lay  down  some  general  rule. 

I  cannot  find  that  there  is  any  general  practice  on  the  point, 
nor  is  there  any  statute  or  rule  of  Court  regulating  the  procedure 
to  be  adopted  in  these  cases.  It  appears  to  me  that  an  order  of 
Court  confirming  an  account  must  operate  to  some  extent  as  a 
judgment,  and  should  not  be  made  unless  during  the  course  of 
some  action,  or  unless  some  special  provision  is  made  for  the 
purpose.  With  reference  to  the  application  for  release,  if  the 
liquidator  has  duly  accounted  that  is  a  sufficient  discharge,  and 
if  he  has  not,  then  the  application  should  not  be  granted. 

Under  these  circumstances  I  do  not  consider  that  I  should 
make  any  order  on  the  application. 

Applicant's  Attorneys :  Qain,  Kroger  cfe  Crozier. 
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FROMBERG  v.  HALLE  AND  ANOTHER. 

1904.    Ma7\;h  31.    Wessei^s,  J. 

Contempt  of  court. — Newspaper  article, — Aepereiona  07i  counsel. — Jurit- 
diction. 

The  publication  in  a  newspaper  of  an  article  snggesting  that  the  funds 
for  the  defence  in  a  prosecution  under  the  Morality  Law,  before  the 
Assistant  Resident  Magistrate  of  Johannesburg,  were  supplied  by 
an  immorality  trust,  and  expressing  surprise  that  counsel  should 
associate  themselves  with  such  a  defence,  is  a  contempt  of  the 
Magistrate's  Court  which  is  punishable  by  the  High  Court  and 
may  be  summarily  dealt  with  by  such  Court  as  calculated  to 
interfere  with  the  course  of  justice. 

This  was  an  application  on  notice  calling  upon  Gerald 
Houghton  Woolf  and  Gostave  Halle,  as  manager  and  editor  of 
tlie  Transvaal  Critic  respectively,  to  answer  for  a  contempt  of 
court  committed  by  them  in  printing  and  publishing  in  the 
Transvaal  Critic  of  the  18th  March,  1904,  au  article  comment- 
ing on  the  case  of  Rex  v.  Ft^omherg,  then  pending  and  part 
heard  in  the  court  of  the  Assistant  Resident  Magistrate  of 
Johannesburg. 

From  the  affidavits  filed  it  appeared  that  Fromberg  was 
charged  before  the  Assistant  Resident  Magistrate  of  Johannes- 
burg with  a  contravention  of  the  Morality  Law,  in  that  he  kept 
a  brothel.  Before  the  trial  had  concluded  the  article  complained 
of  appeared  in  the  Transvaal  Critic.  It  is  not  considered 
necessary  to  set  forth  the  article.  It  was  written  by  one  of  the 
regular  contributors  to  the  Critic  without  any  knowledge  of  the 
Fromberg  case,  and  dealt  with  the  growth  of  immorality  in 
Joliannesburg.  One  of  the  staff  added  the  last  paragraph  to  this 
article,  which  read  as  follows : — 

'*  Under  the  circumstances  it  is  significant  that  there  should  be  a 
sufficiency  of  funds  on  the  side  of  the  defence  in  the  Froq^berg  case  to 
retain  the  services  of  barristers  of  the  standing  of  Messrs.  Stallard  and 
Emile  Nathan.  It  is  surprising  indeed  that  tliese  gentlemen  associated 
themselves  with  the  defence." 
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C.  F.  StaUard  (with  him  Emiie  Nathan),  for  applicant,  stated 
that  applicant  had  the  day  before  been  convicted  of  the  charge 
bronght  against  him.  He  submitted,  that  the  article  was  calcu- 
lated to  prejudice  the  trial  of  applicant,  in  that  it  suggested 
that  he  was  a  member  of  the  Immorality  Trust ;  that  the  funds 
for  his  defence  were  supplied  by  the  Trust ;  and  that  he  was  so 
guilty  that  it  was  a  disgrace  for  counsel  to  associate  themselves 
with  the  defence.  That  being  so,  the  article  was  calculated  to 
interfere  with  the  course  of  justice,  and  the  respondents  were 
guilty  of  a  contempt  of  the  Magistrate's  Court,  which  ought  to 
be  brought  to  the  notice  of  this  Court 

[Wessels,  J. :  Has  this  Court  any  jurisdiction  in  the  matter  ?] 

The  magistrate's  power  to  deal  with  a  contempt  of  his  Court 
is  confined  to  a  contempt  committed  in  facie  curiae.  He  cannot 
deal  with  a  contempt  of  this  nature.  The  Court  of  Queen's 
Bench  has  taken  cognisance  of  a  contempt  of  a  judge  presiding 
over  the  Birmingham  assizes;  see  Regina  v.  Grciy  ([1900]  2 
Q.B.D.  36).  In  the  Cape  Colony  a  similar  practice  seems  to  have 
been  followed ;  see  van  Zyl's  Judicial  Practice,  2nd  ed.  p.  333. 

[Wessels,  J. :  Ought  you  not  to  go  to  the  Supreme  Court  ?] 

There  is  no  reason  why  this  Court  should  not  be  able  to  deal 
with  the  matter;  Bee  Johnson  v.  Hu  Commissianer  of  Police 
([1903]  T.H.  73). 

Manfred^  NaUvan,  for  the  respondents,  contended  that  neither 
this  Court  nor  the  Supreme  Court  had  jurisdiction  to  inquire 
into  a  contempt  committed  in  respect  of  another  Court ;  see  Ex 
parte  Burne  (2  T.LR.  351).  In  this  case  it  was  decided  that  the 
Court  of  Queen's  Bench  had  no  power  to  convict  for  a  contempt 
of  a  Metropolitan  Police  Court  He  did  not  dispute  that  if  the 
Supreme  Court  could  deal  with  the  matter  this  Court  could  also 
do  so. 

[Wessels,  J. :  But  the  magistrate  has  no  power  to  deal  with 
the  matter.  Is  there,  then,  to  be  no  remedy  for  a  wrong  of  this 
nature?] 

It  is  not  the  want  of  jurisdiction  to  remedy  a  wrong  that 
places  it  beyond  the  power  of  the  Court  to  deal  with  the  matter. 
It  is  the  want  of  power  to  deal  with  it  in  the  form  it  is  brought 
to  the  notice  of  the  Court.    The  remedy  in  this  instance  lies  in 
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prosecuting  for  criminal  libel.  See  Qvueen  v.  Kaplan  (10  S.G. 
263)  per  Sir  Henry  de  Viluers  :  "  Hy  own  personal  view  lias 
always  been  that,  except  where  immediate  punishment  is  neceesaiy 
for  the  maintenance  of  tha  authority  of  the  Ck)urt,  it  is  a  wiser 
course  for  the  Court  not  to  take  into  its  own  hands  the  summary 
punishment  of  offenders  whose  contempt  is  of  such  a  nature  as  to 
render  them  liable  to  an  indictment"  Is  the  Court  going  to 
decide  on  motion  that  the  respondents  have  been  guilty  of  an 
offence  ?  The  article  holds  up  the  applicant  as  a  victim  of  this 
Immorality  Trust,  and  expresses  surprise  that  he  should  under 
the  circumstances  have  sufficient  funds  to  engage  eminent 
counsel. 

[Wessels,  J.:  What  about  the  surprise  expressed  in  the 
article  that  Messrs.  Stallard  and  Emile  Nathan  should  associate 
themselves  ¥n[th  the  defence  ?] 

The  affidavits  go  to  show  that  Halle  and  Woolf,  the  men  who 
are  to  be  punished  for  an  offence,  had  no  knowledge  of  the  inser- 
tion of  the  paragraph.  I  am,  moreover,  instructed  to  state  that 
an  apology  is  offered  for  any  reflection  that  might  have  been 
cast  upon  counsel. 

(7.  F.  StaUard,  in  reply  to  a  question  from  the  Court,  stated 
that  no  punitive  sentence  was  asked  for. 

Wessels,  J. :  The  first  question  for  me  to  decide  is  whether 
this  Court  has  jurisdiction  in  m'atters  of  this  nature.  It  is  dear 
that  a  magistrate  can  only  take  cognisance  of  a  contempt  com- 
mitted in  facie  curiae,  and  that  he  has  no  power  to  deal  with,  a 
contempt  of  his  Court  committed  outside  of  the  Court  That 
being  so,  the  only  two  other  courts  of  higher  jurisdiction  are  the 
Supreme  Court  and  this  Court.  Now  this  Court  has,  with  the 
exception  of  a  few  matters  specially  excluded,  concurrent  juris- 
diction with  the  Supreme  Court  over  the  Witwatersrand  district^ 
and  it  seems  to  me  primd  facie  monstrous  to  suggest  that  the 
Supreme  Court  has  no  jurisdiction  in  a  matter  which  might 
seriously  interfere  with  the  course  of  justice.  If  the  Supreme 
Court  has  jurisdiction,  I  see  no  reason  why  this  Court  should 
not  have  equal  jurisdiction.  It  seems  to  me,  moreover,  highly 
expedient  that  this  Court  should  have  the  power  to  deal  with 
the  matter.    If  it  had  not  that  power,  it  would  not  have  the 
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power  to  restrain  by  injunction  the  continuance  of  a  contempt ; 
it  would  seriously  impede  the  course  of  justice  and  greatly 
inconvenience  the  public  if  it  were  necessary  to  go  to  the 
Supreme  Ck>urt  when  a  speedy  and  immediate  remedy  is 
required  This  principle  has  already  been  established  by  Mr. 
Justice  Mason  in  Johnson  v.  Tlie  Commisaioner  of  Police. 

Has  the  Supreme  Court  jurisdiction  in  this  matter  ?  Mr. 
Manfred  Nathan,  in  support  of  the  contention  that  it  has  not, 
has  referred  me  to  the  case  of  Ex  parte  Bums,  where  it  was 
doubted  by  Lord  Coleridge  whether  the  Court  of  Queen's  Bench 
bad  power  to  commit  for  a  contempt  of  a  Metropolitan  Police 
Court  Now,  without  deciding  how  far  that  decision  ought  to  be 
regarded  as  a  precedent,  it  is  sufficient  to  notice  that  this  decision 
was  given  in  1885,  whilst  in  1900  a  similar  question  (Regina  v. 
Oray)  arose.  In  this  case  Lord  Russell  said :  "  It  cannot  be 
doubted  that  the  article  does  constitute  a  contempt  of  the  court ; 
but  as  these  cases  are  happily  of  an  unusual  character,  we  have 
thought  it  right  to  explain  a  little  more  fully  than  is  perhaps 
necessary  what  does  constitute  a  contempt  of  court,  and  what 
>  are  the  means  which  tiie  law  has  placed  at  the  disposal  of  the 
judicature  for  checking  and  punishing  contempt  of  court.  Any 
act  done  or  vrriting  published  calculated  to  bring  a  court  or  a 
judge  of  the  court  into  contempt,  or  to  lower  his  authority,  is  a 
contempt  of  court  That  is  one  dass  of  contempt  Further,  any 
act  done  or  writing  published  calculated  to  obstruct  or  interfere 
with  the  due  course  of  justice  or  the  lawful  process  of  the  courts 
is  a  contempt  of  court.  The  former  class  belongs  to  the  category 
which  Lord  Habdwicke,  L.C.,  characterised  as  *  scandalising  a 
court  or  a  judge.'  That  description  of  that  class  of  contempt  is 
to  be  taken  subject  to  one  and  an  important  qualification: 
judges  and  courts  are  alike  open  to  criticism." 

It  is  important  to  notice  with  regard  to  this  .case  that  the 
Court  of  Queen's  Bench  took  cognisance  of  and  puilished  for  a 
contempt  of  a  judge  presiding  at  the  Birmingham  assizes. 
Under  these  circumstances  I  am  of  opinion  that  the  Court  has 
power  to  deal  with  the  matter  at  present  under  consideration. 

The  article  in  question  attacks  what  is  stated  to  be  a  Trust ; 
and  in  so  far  as  the  attack  o;i  this  Trust  is  concerned  I  cannot 
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say  that  there  is  anything  in  the  article  which  caUs  for  inteif er- 
ence.  At  the  end  of  this  article,  however,  I  find  the  following 
paragraph :  "  Under  the  circumstances  it  is  significant  tliat  there 
should  be  a  sufiiciency  of  funds  on  the  side  of  the  defence  in  the 
Frornherg  case  to  retain  the  services  of  barristers  of  the  standing 
of  Messrs.  Stallard  and  Emile  Nathan.  It  is  surprising  indeed 
that  these  gentlemen  associated  themselves  with  the  defence." 
This  paragraph  means,  in  other  words,  that  the  funds  for  the 
defence  of  Fromberg  were  supplied  by  the  Immorality  Trust,  uid 
that  the  case  was  so  absolutely  disgraceful,  and  the  accused  so 
manifestly  guilty,  that  it  was  a  very  disgraceful  thing  for  counsel 
to  associate  themselves  with  it.  Now  it  is  a  principle  of  our  law 
that  an  accused  is  to  be  considered  innocent  until  he  be  proved 
guilty.  An  accused  is,  moreover,  entitled  to  the  assistance  of 
counsel,  and  no  one  has  a  right  to  cast  aspersions  on  any  counsel 
for  rendering  assistance  where  it  is  his  duty  to  do  so.  The 
attack  in  this  article  on  counsel  is  to  my  mind  a  grave  inter- 
ference with  the  course  of  justice,  for  if  the  attack  were 
countenanced,  it  might  happen  that  counsel  who  were  not 
strong  enough  to  disregard  public  opinion  would  refuse  to  defend 
in  certain  criminal  trials,  and  this  would  do  away  with  the  whole 
independence  of  the  Bar.  Under  the  circumstances  Ijeim  accord- 
ingly of  opinion  that  the  Critic  acted  wrongly  in  suggesting  that 
the  Immorality  Trust  funds  were  at  the  disposal  of  the  defence, 
and  in  expressing  surprise  that  counsel  should  have  the  audacity 
to  appear  for  the  defence  of  such  a  man. 

Now,  I  have  gone  through  the  affidavits,  and  I  am  satisfied 
that  the  last  paragraph  did  not  appear  with  the  consent  of  HaUe, 
and  I  am  prepared  to  believe  that  if  Halle  had  seen  the  para- 
graph in  time  it  would  never  have  appeared  in  the  Critic. 
Woolf  has  also  stated  that  he  knew  nothing  about  the  last 
paragraph,  and  I  am  equally  prepared  to  accept  the  statement 
At  the  same  time  Halle  and  Woolf  are  liable  for  what  occurred. 
As,  however,  they  have  frankly  apologised  for  the  reflection  cast 
on  the  coimsel  concerned,  and  as  the  Court  was  not  pressed  to 
exercise  its  punitive  jurisdiction,  I  propose  to  make  the  following 
order :  The  Court  finds  that  the  editor  and  manager  of  the  CriiU: 
have  be^Mi  guilty  of  contempt  of  the  court,  of  the  ass^ttout  resi- 
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dent  magistrate,  Jordan,  whilst  exercising  criminal  jurisdiction. 
As  the  applicant  does  not  press  for  special  punishment  the  Ck>urt 
merely  orders  the  respondents  to  pay  the  costs  of  the  application. 

Applicant's  Attorney:    Z.  Levy;   Respondents'  Attorneys: 
Jacobwhn,  Hutton  &  Meyer, 


SOCIETE    ANONYME    LE    KHEDIVE    v. 
ROSENZWEIG. 

1904.    April  S,  U,  12, 13,  and  15.    Bbistowe,  J. 

Trade-mark. — Ir^fringement, — EsHetUial  poriioii. — Common  user. 

The  infringement  of  a  trade-mark  may  consist  in  the  adoption  of 
an  essential  part  of  such  trade-mark,  as  the  word  "Khedive" 
in  the  case  of  tobacco  goods. 

Two  or  three  isolated  instances  of  user  of  a  trade  name  do  not  make 
it  a  name  in  common  use  in  the  trade.  In  considering  what  is 
oonmion  user  in  connection  with  a  Transvaal  trade-mark  the  trade 
of  the  Transvaal  must  be  looked  to. 

Tlie  plaintiffs  in  this  action  claimed  a  perpetual  interdict 
restraining  the  defendant  from  infringing  their  tradq-mark; 
£1000  damages  alleged  to  have  been  sustained  through  an 
infringement  of  the  said  trade-mark ;  and  an  order  compelling 
the  defendant  to  deliver  up  to  the  sheriff  of  the  court  all  labels 
or  other  papers  in  defendant's  possession  made  or  marked  in 
infringement  of  the  said  trade-mark. 

Tlie  declaration  averred  that  the  plaintiffs  were  on  the  16th 
October,  1902,  entered  on  the  Register  of  Trade  Marks  of  this 
colony  as  proprietors  of  trade-mark  No.  365  in  respect  of  *'  tobacco 
goods,"  in  succession  to  one  Edouard  Laurens,  in  whose  name  the 
said  trade-mark  was  granted  and  registered  in  the  Trade  Mark 
Register  of  the  late  South  African  Republic,  now  the  Transvaal 
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Colony,  on  the  8th  October.  1897.  The  said  trade-mark  contained 
inter  alia  the  word  "  Khedive,"  and  the  plaintifis'  cigarettes 
bearing  such  trade-mark  were  extensively  known  in  this  colony 
as  "  Khedive  "  cigarettes,  and  were  extensively  sold  and  ordered 
under  that  name.  The  plaintiffs  claimed  that  they  were  entitled 
to  the  exclusive  use  of  the  said  trade-mark  and  the  said  word 
"  Khedive  "  for  the  purpose  of  the  sale  of  "  tobacco  goods,"  in- 
cluding their  said  cigarettes,  which  themselves  had  the  word 
"Khedive"  printed  on  them,  and  were  contained  in  packets 
of  ten  bearing  the  trade-mark.  The  defendant  had  infringed 
the  plaintiffs'  said  trade-mark  in  that  he  had  openly  exposed 
for  sale  and  sold  at  his  shop  in  Fordsburg,  and  still  continued 
to  expose  for  sale  and  sell,  cigarettes  contained  in  packets  of 
ten,  bearing  a  label  on  which  inter  alia  the  word  "  Khedive " 
appeared,  which  label  was  calculated  to  and  did  deceive  the 
public  into  the  belief  that  the  cigarettes  sold  by  the  defend- 
ant were  plaintiffs'  cigarettes. 

In  the  alternative  it  was  alleged  that  the  defendant  had 
infringed  the  plaintiffs'  said  trade-mark,  in  that  he  had  openly 
exposed  for  sale  and  sold  as  aforesaid  cigarettes  contained  in 
boxes  bearing  a  label  wliich  was  a  colourable  and  unlawful 
imitation  of  the  plaintiffs'  trade-mark,  and  so  resembling  it  as  to 
be  calculated  to  deceive  and  as  to  actually  deceive  the  public  into 
the  belief  that  the  cigarettes  sold  by  the  defendant  were  the 
plaintiffs'  cigarettes.  The  plaintiffs  had  applied  to  the  defendant 
to  desist  from  his  wrongful  acts  aforesaid,  but  he  had  neglected 
to  do  so.  The  defendant  had  wrongfully  a»:d  illegally  made  con-* 
siderable  profit  by  selling  cigarettes  in  manner  aforesaid,  not 
being  the  plaintiffs'  cigarettes,  and  which  cigarettes  so  sold  by  the 
defendant  were  of  inferior  quality  to  those  of  the  plaintiffs,  and 
consequently  the  reputation  and  sale  of  plaintiffs'  cigarettes  had 
suffered. 

The  defendant  admitted  that  he  had  sold  cigarettes  in  packets 
bearing  the  word  "  Khedive  "  on  them,  but  denied  that  he  had 
thereby  infringed  plaintiffs'  trade-mark  and  that  the  plaintifis 
were  entitled  to  the  exclusive  use  of  the  word  "  Syiedive,"  He 
pleaded  that  the  word  "  Kliedive  "  was  at  the  date  of  the  original 
application  for  the  plaintiffs'  alleged  trade-m^k  a  word  common 
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to  the  cigarette  trade,  being  descriptive  of  a  certain  brand  or  class 
of  Egyptian  cigarettes,  and  was  prior  to  the  date  aforesaid  and 
had  since  been  extensively  used  by  mannfacturets  and  vendors  of 
cigarettes. 

The  replication  joined  issue. 

The  facts  appear  from  the  judgment. 

Emile  Nathan  (with  him  8.  S.  Ta/ylor),  for  the  plaintiffs 
submitted  that  the  evidence  as  to  common  user»  in  regard  to 
which  particulars  had  not  been  supplied,  could  not  be  taken  into 
account.  The  plaintiffs  had  not  oome  prepared  to  meet  it  He 
further  submitted  that  as  the  trade*mark  was  registered  under 
Law  No.  6  of  1892,  the  proper  course  for  the  defendant  to  have 
adopted  would  have  been  to  have  moved  the  Supreme  Court  for 
rectification  of  the  register.  Even  in  England  after  a  person  had 
been  five  years  on  the  register  his  title  would  be  conclusive,  and 
common  user  could  not  be  set  up  by  way  of  defence  to  an  action 
for  infringement.  The  proper  procedure  in  such  a  case  would 
be  by  motion  for  rectification  of  the  register.  See  The  ApMi- 
Tiaria  Co.  v.  HerrfMt  &  Campbell  (4  E.P.C.  478);  Paine's  case 
([1893]  2  Ch.  Div.  667);  Leahy,  KeUy  &  Leahy  v.  Olover  (10 
RP.C.  141) ;  and  Pinto  v.  Badrnan  (8  R.P.C.  181).  See  also 
Eerly  on  Trade  Marks,  at  p.  309;  and  Sebastian  on  Trade 
Marks,  at  p.  355.  The  word  ''  Khedive  "  was  the  principal  word 
and  an  essential  portion  of  plaintiffs'  trade-mark,  the  cigarettes 
being  known  by  and  sold  under  that  name  in  the  Transvaal.  It 
was  dear  that  there  could  be  an  infringement  of  a  single  word 
essential  to  a  trade-mark.  The  defendant  used  the  word  promi-. 
nently  on  his  labels.  See  Ford  v.  Foster,  Eureka  shirt  case 
(L.R  7  Ch.  App.  Caa  611);  Levy  Bros.  v.  Levns  (6  H.C.G.  4). 
FOTeign  user  could  not  be  pleaded  as  a  defence  to  an  action  for 
infringement  of  a  registered  trade-^jnark  in  this  country;  see 
MiincKs  Application  (50  LT.R  12).  The  user  in  the  country 
where  a  trade-mark  is  registered  must  be  by  more  than  three 
persond  before  it  could  deprive  a  registered  owner  of  his  rights 
(Eerly  at  p.  209.;  also  Saiibrd  on  Trade  Marks,  at  p.  5  ;  Sebastian 
at  p.  47).  On  the  question  aa  to  whether  the  infringement  was 
calculated  to  deceive,  )ie  quoted  the  following.  autUorities :  Seixo 
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V.  Provezende  (10  RP.C.  144);  Jay  v.  Ladler  (40  Ch.  Div.  656) ; 
Leathercloth  Company  case  (11  H.L.C.  539);  Lever  Broe.  v. 
Nannucdii  (17  S.C.  507) ;  Lever  Bros.  v.  Star  Perfjimery  (8 
C.T.R,  231);  JcUy's  case  (4  L.T.R.,  N.S.  381);  Beinera,  van 
Lear&  Co.  v,  Fehr  (9  S.C.  306);  Frankii  v.  Pope  (11  S.C.  212); 
Prices  Patent  Candle  Co,  v.  EveriM  (11  S.C.  213) ;  Letw  v. 
Goodwin  (36  Ch,  Div.  7). 

A,  E.  Balfour,  for  the  defendant,  submitted  that  in  order 
to  determine  finally  the  real  issue  between  the  parties  all  evi- 
dence relevant  to  the  point  at  issue  should  be  admitted ;  that 
if  the  plaintiffs  were  in  any  way  prejudiced  by  not  having 
been  supplied  with  particulars,  they  could  daim  a  postpone- 
ment, and  the  Court  had  a  wide  discretion  as  to  costs.  He 
further  contended  that  the  registration  of  a  trade-mark  did 
not  preclude  a  defence  on  the  ground  that  the  trade-mark  so 
registered  was  in  fact  no  trade-mark,  and  was  registered  by 
error.  If  this  were  not  so,  any  man  who  had  taken  an  im- 
proper advantage  of  the  ignorance  of  the  Registrar  in  register- 
ing common  trade  names  could  lay  a  trap  for  all  other  tradesmen 
who  were  selling  their  goods  under  their  proper  description :  see 
in  Re  Pal'iner's  Application-  (21  Ch.  Div.  at  p.  59),  and  Sebastian 
on  Trade  Marks,  4th  ed.  p.  201.  Referring  to  the  local  law 
on  trade-marks,  BoXfoMr  pointed  out  that  the  mark  of  which 
anybody  claimed  the  exclusive  use  must  be  one  which  dis- 
tinguished the  goods  (A  such  a  person  from  the  goods  of 
others.  The  principle  of  the  law  was  that  nobody  had  any 
right  to  represent  his  goods  as  the  goods  of  somebody  else.  That 
being  so,  any  given  case  had  to  be  decidied  from  its  own  par- 
ticular circumstances.  In  the  present  case  tlie  only  similarity 
in  the  boxes  used  by  the  plaintiffs  and  the  defendant  consisted 
in  the  use  of  the  word  "Khedive."  The  question  accordingly 
was  whether  the  word  "  Khedive  "  was  a  mark  distinguishing 
plaintiflTs'  tobacco  goods  from  the  goods  of  all  other  tobacco- 
nists. From  the'jeyidence  it  was  clear  that  the  word  had  for 
a  long  time  been  used  in  the  tobacco  trade  as  descriptive  •of 
a  particular  brand  of  Egyptian  cigarettes,  and  the  defendant 
by  using  it  could  not  be  said  to  lead  the  public  to  buy  his 
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goods  for  plaintiffs'.  The  following  authorities  were  referred 
to:  Reddaway  v.  Banham  ([1896]  A.C.  199);  SaxUhner  t.  The 
ApoUivflris  Co.  ([1897]  1  Ch.  Div.  893) ;  In  re  Hyde  &  Co.'a 
Trade  Mark  (7  Ch.  Div.  724);  In  re  Hayd  A  Son's  Trade 
Mark  (2  Ch.  Div.  646). 

Bristowe,  J.:  The  plaintiff  claim  a  perpetual  interdict  re- 
straining the  defendant  from  infringing  a  certain  trade-mark, 
and  damages  alleged  to  have  been  sustained  owing  to  the  in- 
fringement thereof  by  the  defendant  The  defendant  denies 
that  there  has  been  an  infringement,  and  further  pfeads  that  the 
word  "Khedive/'  the  use  of  which  is  the  gravamen  of  the  plaintiflls' 
complaint,  was,  before  the  plaintiffs'  trade-mark  was  registered,  a 
word  common  to  the  cigarette  trade.  The  trade-mark  was  regis- 
tered in  October,  1897,  in  the  name  of  one  Laurens,  by  whom  it 
was  on  the  16th  October,  1902,  transferred  to  the  plaintiffa 

During  the  hearing  of  the  case  Mr.  Balfour  asked  for  leave 
to  lead  evidence  as  to  previous  user,  of  which  particulars  had  not 
been  supplied  to  the  plaintiffs.  To  this  Mr.  NaVvan  objected.  I 
suggested  that  the  evidence  should  be  taken  and  the  question  as 
to  its  admissibility  discussed  later  on. 

In  the  view  I  take  of  the  case  it  is  not  necessary  to  decide 
whether  the  evidence  ought  to  be  admitted  or  not,  because  I 
am  of  opinion  that  even  if  it  is  admitted  the  plaintiffs  must 
succeed. 

It  was  objected  by  Mr.  Nathan  that  by  virtue  of  the  regis- 
tration the  plaintiffs  have  under  Law  No.  6  of  1892  an  exclusive 
right  to  the  trade-mark,  which  cannot  be  cliallenged  in  an  action 
for  infringement,  but  only  by  an  application  to  rectify  the 
register.  jConflicting  opinions  on  this  point  were  expressed  by 
Sir  Oeoroe  Jessel,  M.R,  in  Re  Palmer's  Application  (21  Ch.  Div. 
at  p.  58),  and  by  the  Court  of  Appeal  in  The  ApMinaris  Co,  v. 
HerrfeltU  A  Campbell  (4  RP.C.  478).  It  is  not,  however,  neces- 
sary for  me  to  express  any  opinion  upon  it,  because  the  previous 
user  allied  is  not  of  the  whole  trade-mark,  but  only  of  a  part  of 
it,  naiiiely,4he  word  ''  Khedive  " ;  and  if  such  previous  user  were 
made  out  it  would,  whether  it  invalidated  the  whole  trade-mark 
or-not,  at  all  events  preventrit  from  conferring  an  exclusive  right 
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to  the  use  of  the  word ''  Khedive."  And  this  is  as  far  as  it  is 
necessary  to  go  for  the  purpose  of  Mr.  Balfour's  argument 

It  is  qnite  dear  in  the  present  case  that  there  has  been  no  in- 
fringement of  the  plaintifis'  trade-mark  as  a  whole.  The  wrap- 
pers used  by  the  defendant  not  only  are  not  identical  with,  but 
their  general  appearance  is  very  different  frofn,  those  used  by  tho 
plaintifls.  The  point  of  resemblance  is  that  on  both  the  word 
"  Khedive  "  appears  as  the  distinctive  name  or  appellation  of  the 
cigarette. 

There  is  no  question  that  if  a  particular  word  or  name  is  an 
essential  part  of  a  trade-mark,  the  use  of  that  word  or  name 
may  be  protected  by  the  trade-mark.  In  Seixo  v.  Provezende 
(L.R.  1  Ch.  at  p.  197)  Lord  Cranwobth  said :  "  If  the  goods  of  a 
manufacturer  have  from  the  mark  or  device  he  has  used  become 
known  in  the  market  by  a  particular  name,  I  think  that  the 
adoption  by  a  rival  trader  of  any  mark  which  will  cause  his 
goods  to  bear  the  same  name  in  the  market  may  be  as  much  a 
violation  of  the  rights  of  that  rival  as  the  actual  copy  of  the 
device."  This  principle  has  been  adopted  in  a  number  of  cases, 
of  which  it  will  be  sufficient  to  refer  to  one,  Ford  v.  Foster 
(L.R.  9  Ch.  611).  where  the  use  of  the  word'' Eureka"  in  ootineo- 
tion  with  shirts  was  held  to  be  an  infringement  of  a  trade-mark 
"Ford's  Eureka  Shirt" 

There  cannot  be  the  smallest  doubt  that  the  word  "  Khedive ' 
iH  an  essential  part  of  the  plaintiffs'  trade-mark,  and  I  am  satis- 
fied that  the  plaintiflFs'  cigarettes  have  become  known  to  the 
trade  as  "Khedive"  cigarettes.  I  am  also  satisfied  that  if 
the  plaintiffs  have  by  virtue  of  their  trade-mark  obtained  the 
exclusive  right  to  the  use  of  the  word  "  Khedive "  as  a  name 
for  cigarettes,  the  defendant  has  infringed  that  right;  for  he 
has  manufactured  and  sold  cigarettes  under  the  same  name, 
and  packed  in  boxes  on  which  that  name  conspicuously  ap- 
pears, and  it  is  quite  clear  that  any  member  of  the  public 
who  knew  only  the  name  "Khedive"  cigarette,  and  was  not 
familiar  with  the^  plaintiffs'  wrappers  or  the  taste  or  appear- 
ance of  their  cigarettes,  might  easily  be  deceived. 

This  brings  me  to  the  crucial  point  of  the  case.  Was  the 
word  "  Khedive  "  common  to  the  trade  in  1897,  when  the  plain- 
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tiflb'  trade-mark  was  registered  ?  If  it  was,  then  the  plaintiffs' 
predecessors  in  title  could  not  even  by  including  it  in  a  trade- 
mark appropriate  it  to  their  own  use ;  or,  to  put  the  same  thing 
in  another  way,  a  trade-mark  is  not  infringed  where  the  resem- 
blance is  only  in  particulars  which  are  the  common  property  of 
the  whole  trade.  Now  the  case  of  Re  Paine  &  Cole  Trade  Marks 
([1893]  2  Ch.  Div.  567)  shows  that  user  by  one  manufacturer 
only  does  not  make  a  name  common  to  the  trade,  and  Re  MuncKa 
Aj>plicaiion  (50  L.T.R.  12)  shows  that  in  considering  whether  a 
name  is  common  to  the  trade  one  has  to  look  to  the  trade  of 
the  country  where  the  trade-mark  is  registered. 

It  appears  from  the  evidence  that  cigarettes  imder  the  name 
''Khedive"  were  manufactured  and  sold  in  this  country  in 
1897  by  a  certain  Mr&  Germ.  But  the  sale  of  these  cigarettes 
was  comparatively  small,  and  they  very  soon  drc^ped  out  of 
the  market  There  is  also  evidence  of  one  or  two  isolated 
sales  of  Kyria  Kidis  and  Anglo-EgypUan  cigarettes  under  the 
name  of  "Khedive."  I  do  not  think  that  this  is  sufficient  to 
show  common  user  in  this  country  in  1897.  In  addition  to 
which  I  have  it  in  evidence  that  it  was  not  until  after  the 
war  that  Egyptian  cigarettes  of  any  kind  came  to  be  sold  to 
any  extent  in  this  country.  I  therefore  hold  that  the  word 
"  Khedive "  as  applied  to  cigarettes  -  was  not  in  common  use 
when  the  plaintiifis*  trade-mark  was  registered.  I  propose, 
accordingly,  to  make  an  order  restraining  the  defendant  from 
using  the  word  "  Khedive  "  on  his  cigarettes,  and  compelling  him 
to  hand  over,  under  oath,  to  the  sheriff  all  labels  in  his  posses- 
sion bearing  the  word  "  Khedive." 

As  regards  damages,  I  think  I  shall  meet  the  justice  of  the 
case  if  I  award  the  plaintiflb  £15.  The  costs  will  be  paid  by 
the  defendant. 

Plaintiflb'  Attorney:  J.  Hayman;  Defendant's  Attorney: 
8.  Zivarenetein, 
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KRISTAL  V.  ROWELL. 
1904.    April  5, 18.    Bbistowe,  J. 
Forgery. — Katoppd. — Negligence. — ProxinuUe  oauee  qflaas. 

An  agenty  to  whom  docnmento  of  title  had  been  entrusted  for  the 
purpose  of  negotiating  an  advance  on  mortgage  of  property  belong- 
ing to  the  plaintiff  forged  a  power  of  attorney  under  which  a 
mortgage  bond  was  passed  in  fovour  of  the  defendant^  and  mis- 
appropriated  the  money,  ffeldf  that  the  plaintiff  was  entitled  to 
have  the  mortgage  bond  cancelled. 

Held^  also,  that  even  if  there  was  negligence  in  entrusting  the  documents 
to  the  agents  it  was  not  the  proximate  cause  of  the  mortgage,  and 
the  plaintiff  was  not  estopped  from  denying  that  the  mortgage  was 
made  by  him. 

SfimUe^  there  was  no  negligence  in  entrusting  the  documents  to  the 
agent. 

This  was  an  action  for  cancellation  of  a  certain  mortgage 
bond  and  for  damage& 

The  declaration  averred  that  plaintiff  was  the  roistered 
owner  of  a  certain  stand  No.  3104  situated  in  the  Braamfontein 
township,  in  the  mining  district  of  Johannesburg,  and  of  the 
buildings  and  erections  thereon.  On  the  17th  November^  1903, 
the  defendant  by  himself  or  his  agents  caused  to  be  executed  and 
registered  in  his  favour,  in  the  register  of  hypothecations  on 
township  stands  and  lots  for  the  Johannesburg  mining  district,  a 
deed  purporting  to  be  a  deed  of  first  mortgage  binding  specially 
the  said  stand  No.  3104  and  the  buildings  and  erections  thereon 
as  security  for  the  sum  of  £400,  alleged  to  have  been  lent  by  the 
defendant  to  the  plaintiff,  and  for  the  due  payment  of  10  per  cent 
interest  thereon  as  well  as  for  other  and  various  charges.  Tlie 
said  alleged  deed  of  mortgage  was  executed  and  registered 
wrongfully  and  without  the  plaintiff's  knowledge  or  consent,  by 
virtue  of  a  document  dated  the  11th  November,  1903,  and  pur- 
porting to  be  a  special  power  of  attorney  empowering  one 
Alexander  Sime  or  his  agent  to  execute  and  register  the  aforesaid 
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allied  deed  of  mortgage  as  aforesaid,  and  farther  purporting  to 
be  signed  by  the  plaintiff,  but  in  reality  fraudulently  signed  in  the 
plaintiff's  name,  and  without  the  plaintiff's  authority,  knowledge, 
pr  consent  by  one  A.  K  Schott,  or  by  some  person  or  persons  un- 
known. By  reason  of  the  fraudulent  signature  and  execution  of 
the  document  as  aforesaid,  the  said  document  and  the  said  alleged 
deed  of  mortgage  purporting  to  have  been  passed  under  and  by 
virtue  of  the  said  document  were  both  of  no  force  and  effect.  On 
or  about  the  11th  November,  1903,  and  at  Johannesburg,  the 
defendant  wrongfully  and  unlawfully  and  without  the  knowledge 
and  consent  of  the  plaintiff,  and  in  order  to  secure  the  passing  of 
the  alleged  deed  of  mortgage,  obtained  possession  from  the  said 
A.  E.  Schott,  or  from  a  person  or  persons  unknown,  of  the  title 
deeds  of  the  said  stand  No.  3104,  and  despite  due  demand  made 
upon  him  the  defendant  still  wrongfully  and  unlawfully  retained 
possession  of  the  said  title  deeds,  and  has  refused  to  deliver  them 
to  the  plaintiff,  who  was  the  lawful  owner  thereof.  The  defend- 
ant had,  moreover,  refused  to  cancel  or  set  aside  the  said  mortgage 
bond,  and  the  plaintiff,  being  prevented  from  dealing  with  th^ 
said  stand,  had  in  consequence  suffered  damages  to  the  extent 
of  £250. 

The  defendant  pleaded,  that  on  the  13th  February, -1903,  one 
Sarah  Gluck  bought  in  her  own  name  from  oue  J.  A.  Hamilton 
the  said  stand  No.  3104  for  the  sum  of  £900.  On  the  18th 
March,  1903,  by  deed  of  transfer  the  said  stand  was  by  direction 
of  the  said  Qluck  transferred  to  the  plaintiff  as  trustee  for  the 
said  Oluck.  The  said  Qluck  was  at  all  times  material  to  this 
action  the  true  owner  of  the  said  stand,  the  plaintiff  being  merely 
trustee  for  her.  The  plaintiff  deposited  with  the  said  Qluck  the 
title  deeds  of  the  said  stand,  and  also  gave  her  a  power  of  attorney 
empowering  her  to  deal  with  the  said  stand  as  she  might  think 
fit.  In  October,  1903,  the  said  Gluck  authorised  one  Schott,  the 
person  referred  to  in  the  declaration,  to  raise  a  loan  for  heron  the 
security  of  the  said  stand,  and  entrusted  him  with  the  said  title 
deeds  for  the  purpose  of  enabling  him  to  raise  the  said  loan.  The 
said  Schott  represented  himself  to  the  defendant  and  his  agents  as 
being  the  plaintiff,  and  the  defendant  paid  to  the  said  Schott, 
believing  him  to  be  the  plaintiff,  the  said  sum  of  £400,  secured 
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by  mortgage  of  the  said  stand.  At  all  times  material  to  this 
action  the  .said  Schott  represented  himself  to  the  defendant  and 
his  agents  as  being  the  plaintiff,  and  the  defendant  and  his 
agents  always  believed  the  said  Schott  to  be  the  plaintifl^  and 
accepted  him  as  such.  The  said  Gluck  and  the  plaintiff  by 
their  conduct  and  negligence  in  relation  to  the  said  title  deeds»  as 
aforesaid,  enabled  the  said  Schott  to  represent  himself  as  the 
plaintiff  to  the  defendant  and  his  agents,  and  thereby  induced 
the  defendant  to  pay  to  the  said  Schott  the  said  sum  of  £400. 
If  the  said  Schott  and  not  the  plaintiff  did  sign  the  said  deed  of 
mortgage  in  the  name  of  the  plaintiff,  the  said  Schott  was  enabled 
so  to  do  by  reason  of  the  negligent  conduct  of  the  plaintiff  and 
the  said  Gluck  in  entrusting  the  said  Schott  with  the  said  title 
deeds  as  aforesaid. 

The  replication  joined  issue. 

The  view  taken  by  the  Court  of  the  facts  appears  from  the 
judgment. 

Manfred  JVaf/Mxn.(with  him  A,  L.  Oohn),  for  the  plaintiff. 

[The  Court  suggested  that  as  the  plaintiff  had  a  primd  faeiB 
case  on  the  claim  for  cancellation,  the  arguments  on  the  ques- 
tion of  negligence  might  be  conveniently  reserved  for  the 
reply.] 

On  the  question  of  damages  Manfred  NaOuin  submitted  that 
the  defendant,  when  the  actual  facts  were  brought  to  his  notice, 
ought  to  have  consented  to  a  cancellation  of  the  mortgage  bond, 
and  that  owing  to  his  refusal  to  do  so  the  plaintiff  had  suffered 
damages  by  reason  of  his  being  unable  to  deal  with  his  own 
property. 

McHugh  (with  him  EmUe  Nathan),  for  the  defendant, 
submitted  on  the  facts  tliat  Gluck  was  the  real  owner  of  the 
stand;  that  if  she  was  not  the  owner  of  the  stand  she  at  all 
events  was  the  agent  of  the  plaintiff,  and  that  it  was  through 
the  negligence  of  Gluck  that  Schott  was  enabled  to  commit 
the  forgery.  The  defendant  was  justified  in  assuming  that 
the  party  who  was  in  possession  of  the  title  deeds  was  the 
owner  of  the  stand.  Schott  was  trusted  unreservedly  as  an 
agent  to  execute  the  mortgage,  and  the  defendant  could  not 
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be  made  to  suffer  because  the  agent  had  been  guilty  of  a 
breach  of  faith  to  his  principal.  "  Where  the  true  owner  holds 
out  another,  or  for  the  purpose  of  inducing  the  belief  allows 
another  to  appear  as  owning  or  with  dispositive  power  over 
his  property,  which  innocent  third  parties  are  led  into  deal- 
ing with  by  his  actions  or  conduct,  on  the  basis  of  the  ap- 
parent being  the  true  owner,  their  rights  in  such  case  will 
not  depend  upon  the  actual  title  or  authority  of  the  person 
with  whom  they  directly  deal,  but  will  be  referred  back  to 
that  conduct  of  the  real  owner  by  which  their  dealings  are 
induced;  and  the  real  owner  will  be  precluded  thereby  as 
against  the  innocent  third  parties  from  disputing  the  exist- 
ence of  the  title  or  power  which,  through  negligence  or  mis- 
taken confidence,  he  caused  or  allowed  to  appear  to  be  vested 
in  that  person  with  whom  they  immediately  deal."  See  Seven's 
Negligence  in  Law,  2nd  ed.  p.  1574.  See  also  In  re  Cdstell  <t 
Brown,  Ltd.  ([1898]  1  Ch.  Div.  315);  Northern  Counties  of 
England  Fire  Assurance  Co.  v.  Whvpp  (26  Ch.  Div.  482); 
BrocHdesby  v.  Temperance  Permanent  Building  Society  ([1893] 
3  Ch.  Div.  130);  Henderson  &  Co.  v.  Williams  ([1895]  1 
Q.B.D.  521);  Briggs  v.  Jones  (LR.  10  Eq.  92). 

Emile  Nathan,  following  on  the  same  side,  submitted  that 
according  to  the  broker's  note  the  property  waa  bought  by 
Qluck  for  herself,  and  not  for  the  plaintiff.  Her  subsequent 
declaration  that  she  bought  for  the  plaintiff  rendered  the  pur- 
chase null  and  void  in  accordance  with  the  provisions  of 
sec,  28  of  the  Transfer  Duty  Proclamation.  The  title  which 
the  plaintiff  relied  on  was  bad,  and  he  was  accordingly  not 
entitled  to  bring*  the  action.  Plaintiff's  negligence  further  es- 
topped him  from  now  disputing  the  validity  of  the  mortgage; 
see  Tank  v.  Jacobs  (1  S.C.  289);  Afrikanische  Bergwerks  uiwi 
Handels  Gezelschaft  v.  de  Catdin  and  MvMer,  NO.  (4  Off.  Rep. 
471).  In  England  Buch  a  delivery  of  the  title  deeds  created 
an  equitable  mortgage,  and  the  plaintiff  would  undoubtedly 
have  been  estopped  there  from  claiming  cancellation. 

Mavfred  Nathan,  in  reply,  submitted  that  no  negligence 
bad  been  proved.  .  That  even  if  there  had  been  gross  negli- 
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gence  on  the  part  of  Gluck,  the  plaintiff  was  still  entitled  to 
succeed.  The  following  authorities  were  referred  to:  Bdirens 
V.  The  Orphan  Master  of  tfie  late  High  Court  (not  reported); 
Boston's  case  (Buch.  1869,  12);  KiUJijoff  v.  Daly's  Trustee 
(5  Searle,  213) ;  Mercluints  of  the  Staple  of  EnglaTid  v.  Bank  of 
Englarul  (21  Q.B.D.  160) ;  Bigelow  on  Estoppel,  p.  595 ;  4friofin 
Mining  and  Financial  Association,  Ltd,,  v.  Oppenheiiinar  (15 
C.L.J.  44);  African  Mining  and  Finanxiial  Association^  Ltd,^ 
V.  de  Catdin  and  MvUerl  N.O.  (15  C.KJ.  130). 

Bbistowe,  J. :  This  is  one  of  those  unfortunate  cases  in  which 
one  of  two  innocent  parties  must  suffer  for  the  crime  of  a  third. 
The  plaintiff  claims  cancellation  of  a  bond  purporting  to  mortgage 
to  the  defendant  for  £400  a  stand  of  which  the  plaintiff  is  the 
registered  owner,  on  the  ground  that  the  bond  was  passed  with- 
out his  ki^wledge  or  consent. 

It  appears  from  the  evidence  that  the  plaintiff  handed  the 
documents  of  tide  of  the*  stand,  with  a  blank  power  of  attorney 
signed  by  himself,  to  his  cousin  Mrs.  Gluck  to  enable  her  to 
obtain  for  him  an  advance  on  mortgage  of  the  property.  She 
instructed  a  man  called.  Schott,  who  lived  in  Johaimesburg,  to 
negotiate  the  loan.  In  due  course  he  wrote  to  her  saying  that 
he  had  arranged  an  advance,  but  that  the  lender  required  to  see 
the  title  de^,  and  requesting  her  to  send  them  to  him  for  that 
purpose.  Mrs.  Gluck,  who  had  known  Schott  for  a  considerable 
time,  and  had  no  suspicion  of  his  honesty,  sent  the  documents  as 
requested.  It  is  not  clear  whether  the  power  of  attorney  was 
included  among  the  documents  so  sent,  and  it  is  not  very 
material,  because  even  if  it  was  sent  Schott  made  no  use  of  ik 
Instead  of  taking  the  documents  to  the  person  whom  he  had  held 
out  to  Mrs.  Gluck  as  lender,  Schott  went  to  the  defendant  and, 
representing  himself  to  be^the  plaintiff,  obtained  from  him  a  loan 
of  £400  on  mortgage.  The  bond  was  passed  on  a  power  of 
attorney  purporting  to  be  signed  by  the  plaintiff,  but  in  fact 
forged  by  Schott.  It  was  proved  at  the  trial  that  the  signature 
of  tiiis  power  was  in  Schott's  handwriting.  The  mortgage,  more- 
over, was  paid  by  a- cheque  drawn  by 'the  defendant  in  the 
plaintiff's  favour  and  handed  to  Schott.    Schott  indorsed  the 
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plaintiff*8  name  on  the  back  of  it,  cashed  it,  and  absconded  with 
the  money. 

It  is  quite  dear  that  the  power  of  attorney  ander  which  the 
mortgage  bond  was  executed,  having  be^i  forged,  was  mere  waste 
paper.  The  mortgage  therefore  conferred  no  right  or  title  of  any 
sort  upon  the  defendant,  and  the  plaintiff  is  primd  facie  entitled 
to  have  it  cancelled. 

Mr.  McHugh,  who  argued  the  case  extremely  well,  did  not 
dispute  this ;  but  he  contended  that  the  defendant  was  entitled 
to  succeed  on  the  grounds  (1)  that  the  plaintiff  could  not  maintain 
the  action  because,  although  he  was  the  registered  owner,  he  was 
a  mere  trustee  for  Mrs.  Gluck ;  and  (2)  that  he  was  estopped  by 
negligence  on  the  part  of  his  agent,  Mrs.  Gluck,  from  asserting 
the  right  to  cancellation  to  which  he  would  otherwise  have  been 
entitled.  On  the  first  of  these  two  points  I  need  only  say  that  I 
am  satisfied  that  Mr.  McHugh* a  contention  cannot  be  supported. 
The  alleged  negligence  is  the  handing  of  the  documents  of  title 
to  Schott.  This  was  in  fact  done  by  Mrs.  Gluck,  but  for  the 
purposes  of  this  case  it  must  be  considered  as  having  been  done 
by'  the  plaintiff  himself.  My  own  opinion  is  in  favour  of  the 
view  that  the  evidence  is  not  sufficient  to  show  negligence  on 
the  part  of  Mrs.  Gluck.  But  whether  this  is  so  or  not,  I  am 
quite  dear  that  if  there  was  negligence  it  was  not  such  negligence 
as  would  estop  the  plaintiff  from  saying  that  the  mortgage  bond 
was  not  his  act. 

In  order  to  establish  a  cas^  of  estoppel  by  negligence  the 
negligence  must  be  the  proximate  cause  of  the  loss  suffered.  This 
has  been  laid  down  by  several  English  cases,  of  which  I  may 
mention  the  Baif^  of  Ireland  v.  TruMees  of  Evans'  Charities 
(5  H.L.C.  389) ;  Merchants  of  the  Staple  of  England  v.  BanJc  of 
England  (21  Q.B.D.  160).  In  the  latter  of  these  cases  the 
plaintiffs,  who  were  a  corporation,  left  their  common  seal  in  the 
custody  of  their  derk,  who  without  authority  affixed  it  to  powers 
of  attorney  under  which  stock  in  the  public  funds,  the  property 
of  the  plaintiff,  was  sold.  The  clerk  appropriated  the  proceeds. 
It  was  argued  that  the  plaintiffs  were  estopped  from  claiming  a 
declaration  that  they  were  entitled  to  the  stock  purported  to  be 
soldi  because  they  had  baen  negligent  in  leaving  the  seal  in  the 
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custody  of  their  clerk  ;  but  the  Court  of  Appeal  held  that  even  if 
that  was  negligence,  it  was  not  the  proximate  cause  of  the  loss, 
and  the  plaintiffs  were  entitled  to  succeed.  The  point  is  very 
clearly  stated, by  Bowen,  L.J.,  at  p.  176,  where  he  says : — 

"  Now,  here  can  it  be  said  that  the  negligence,  if  it  was  negli- 
gence, of  the  plaintiff  company  was  the  proximate  cause  of  the 
transfer  ?  It  seems  to  me  that  we  must  answer  that  there  were 
no  grounds  upoit  which  the  jury  could  think  thai  it  directly  led 
to  the  transfer.  Mr.  Drew  (the  clerk)  was  a  person  of  position 
and  of  reputation ;  he  was  a  man  who  might  be  trusted,  to  out- 
ward appearances,  as  pauch  as  any  man  in  the  country.  And  even 
if  it  was  careless  for  the  corporation  to  leave  their  seal  vnth  him, 
was  it  a  direct  and  immediate  consequence  of  that  carelessness 
that  he  would  commit  the  forgery  he  committed  in  the  power  of 
attorney,  and  that  the  bank  would  be  induced  by  that  to  trans- 
fer thejstock?  It  seems  to  me  here  that  the  proximate  cause 
was  the  felony  and  crime  of  Drew,  and  that  it  cannot  be  said 
that  the  felony  was  itself  either  the  natural  or  likely  or  neces- 
sary or  direct  consequence  of  the  carelessness  of  the  plaintiffs." 

Following  this  authority,  I  hold  in  the  present  case  that 
the  proximate  cause  of  the  mortgage  bond  was  the  forgery, 
not  the  carelessness  (if  it  was  carelessness)  of  Mrs.  Gluck  in 
handing  the  documents  to  Schott,  and  that  therefore  the 
plaintiff  is  not  estopped  from  claiming  the  cancellation  of  the 
bond. 

The  cases  of  Perry-Herrick  v.  Attwood  (25  Beav.  206) ; 
Briggs  v.  Jonts  (L.R  10  Eq.  92);  and  Brockle^y  v.  Temper- 
on^  Building  Societyt  ([1893]  3  Ch.  130);  ([1895]  A.a  173X 
ythicli  Mr.  McVuyh  cited,  have  not,  I  think,  any  application 
to  the  present  case.  Tliey  were  not  cases  of  negligence  at  all, 
but  merely  decided  thai  a  mortgagor  who  entrusts  his  deeds 
to  an  agent  to^  raise  money  on  them  is  bound  if  the  mortgagee 
without  notice  of  anything  wrong  lends  more  than  the  agent 
was  authorised  to  borrow.  Schott  in  the  present  case  did  ik>t 
mortgage  the  property  as  ageqt  for  anybody.  He  threw  over 
the  agency  for  the  purpose  of  committing  a.  criminal  act.  And  in 
Brockleshy  y.  Temperance  Bmlding  Society4\\9Qh]  A.C.  at  p.  184) 
JLord   Wat«9K  expressly  said,  "The  respondents  can  take  no 
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benefit  from  documents  which  are  tainted  with  the  vioe  of 
forgery/* 

The  plaintiff  therefore  succeeds  in  his  claim  for  cancellation, 
and  the  def  endanl  must  pay  the  costs. 

There  is  no  case  for  damages.  The  defendant  was  quite 
entitled  to  resist  the  action. 

PlaintiflTs  Attorney:  Max  Cohn;  Defendant's  Attorney:  A, 
Sime, 


PETERSEN  V.  TOBIANSKY  ANDTOBIANSK Y. 

1904.    April  15,  20.    Bristowe,  J. 

Landtot-d  and  ietiani. — Lease, —  Wani  of  betiejicial  occupaixon, — Bemu- 
sion  of  rent, —  Vi$  major. 

The  defendants  were  lessees  tinder  tlie  plaintiff  of  a  store.  On  the 
15th  October^  ][899,  they  were  commandeered  for  military  servioey 
and  ordered  to  proceed  to  the  front  the  following  day.  Instead  of 
doing  so  they  fled  into  Cape  Colony  and  remained  there  till  1902. 
In  June,  1901,  the  plaintiff  cancelled  the  lease.  Utld^  that  the 
defendants  were  entitled  to  a  remission  of  rent  from  the  Ifith 
October,  1899. 

The  plaintiff  in  this  action  claimed  from  the  defendants  the 
sum  of  £780,  as  and  for  rent  alleged  to  be  due  in  respect  of 
certain  premises  leased  by  him  ta  the  defendants. 

According  to  the  declaration  the  plaintiff  and  the  defend- 
ants on  the  5th  September,  1899,  entered  into  a  written  agre^- 
ment  of  lease  whereby  the  plaintiff  let  and  the  defendants 
hired  certain  premises  in  President  Street,  Johannesburg,  as  a 
store,  for  a  period  of  three  years  beginning  from  the  Ijt  Oc- 
tober, 1899— the  rental  to  be  £35  per  month  for  the  first  six 
months  of  the  lease,  £40  for  the  next  twelve  months,  £45  for 
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the  followinf;  twelve  months,  and  £50  for  the  remaining  six 
montha  The  defendants  neglected  to  pay  any  rent  for  the 
said  premises,  and  on  the  Ist  June,  1901,  the  plaintiff  cancelled 
the  lease  as  he  in  terms  thereof  was  entitled  to  do. 

The  defendants  in  their  plea  admitted  the  lease  and  the 
cancellation  thereof  by  the  plaintiff  on  the  Ist  June,  1901. 
They  pleaded  that  owing  to  the  outbreak  of  hostilities  they 
were  forced  to  leave  the  premises  on  the  16th  October,  1899, 
since  which  date  they  had  up^to  the  cancellation  of  the  lease 
riot  had  any  beneficial  occupation  of  the  premises  under  the 
lease. 

As  a  furtjier  plea  the  defendants  alleged  that  during  the  said 
hostilities,  and  in  or  about  the  middle  of  October,  1899,  the  said 
premises  were  commandeered  by  Hermanns  S.  Lombard,  Field- 
6omet  of  Johannesburg,  on  behalf  of  the  Government  of  the  late 
South  African  Republic,  for  Government  purposes  for  tlie  period 
of  the  war,  and  that  they  were,  in  consequence  deprived  of  all 
beneficial  occupation  thereof.  On  the  18th  September,  1903,  the 
defendants  tendered  to  the  plaintiff  the  sum  of  £35  with  costs  to 
date  in  settlement  of  any  claim  for  rent  which  he  might  have  in 
respect  of  the  said  agreement 

In  reconvention  the  defendants  claimed  the  return  of  a  counter 
and  shelving  or  £150,  the  value  thereof,  it  being  alleged  that 
when  they  vacated  the  premises  these  articles  belonging  to  them 
were  left  on  the  premises,  and  were  taken  possession  of  by  the 
plaintiff. 

The  plaintiff  in  his  replication  joined  issue  on  the  plea,  it 
being  admitted,  however,  that  the  tender  had  been  made. 

In  his  plea  to  the  claim  in  reconvention  he  admitted  the 
counter  and  shelving  were  the  property  ol  the  defendants,  and  - 
pleaded  that  he  held  these  articles  by  virtue  of  a  tacit  hypothec 
for  the  rent  due.     He  denied  that  the  value  thereof  was  £150. 

On  this  issue  was  joined. 

The  facts  appear  from  the  judgment. 

(7.  F.  StaUard,  for  the  plaintiff,  submitted  on  the  facts  that 
the  defendants  were  not  deprived  of  any  beneficial  occupation. 
It  appeared  that  the  defendants  were  burghers  of  the  South 


PETERSEN  V.  rOBIANSKY  AND  TOBIAKSKT.         75 

African  Republic,  and  that  when  war  broke  out  they  were  warned 
for  commando  service.  Instead  of  going  on  commando  they,  in 
violation  of  their  obligations  to  their  country,  fled  to  Capetown, 
an  act  by  which  they  rendered  all  their  property  liaUd  to  con- 
fiscation. It  was  clear  that  the  mere  warning  for  commando 
service  did  not  deprive  them  of  beneficial  occupation,  but  their 
own  voluntary  and  wrongful  flight  from  the  country.  Under 
these  circumstances  the  defendants,  relying  as  they  do  on  equit- 
able principles  of  law,  could  not  be  heard  to  say  that  they  had  no 
beneficial  occupation.  On  the  plea  as  to  the  commandeering  of 
the  premises  by  the  Qovemment,  he  submitted  that  it  was  dear 
that  it  was  only  done  on  tiie  suggestion  of  defendants'  brother 
after  the  property  had  already  been  vacated  by  the  defendants. 
The  Qovemment  would  not  have  deliberately  turned  burghers 
out  of  their  property. 

J.  de  ViUiera,  for  the  defendants,  submitted^  that  the  com- 
mandeering of  the  defendants  for  commando  service  amounted 
to  such  vis  iiuijor  as  would  entitle  them  to  a  remission  of 
rent  The*  fact  that  they  fled  to  Capetown  to  avoid  commando 
duty  did  not  aflect  their  rights  to  a  remission  of  rent.  Their 
failure  to  fulfil  their  obligations  to  their  country  was  a  matter 
between  them  and  their  country.  The  question  was  whether 
they  had  just  cause  of  fear  that  they  would  be  deprived  of 
beneficial  occupation  under  circumstances  which  would  entitle 
them  to  a  remission  of  rent.  Of  this  there  could  be  no  dis- 
pute, because  even  if  they  had  gone  on  commando  they  would 
nevertheless  have  been  deprived  of  beneficial  occupation.  Apart 
from  this  there  was  the  actual  commandeering  of  the  premises 
by  the  Government  because  of  their  central  situation.  Surely 
if  the  defendants  had  not  been  commandeered  and  had  not  left  for 
Capetown,  they  could  not  be  expected  after  the  store  had  been 
commandeered  by  the  Government  to  wander  about  doing 
nothing  and  waiting  till  the  Government  should  vacate. 

Bkistowe,  J. :  This  is  an  action  for  £780  alleged  to-be  due 
from  the  defendants  to  the  plaintiff  as  rent  from  the  Ist  October, 
1890,  to  the  1st  June,  1901.  The  defendants  plead  want  of 
beneficial  occupation  from  the  16tli  October,  1899,  to  the  1st 
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June,  1901.  For  the  period  between  the  let  and  16th  October 
they  tendered  rent  before  action  was  brought.  In-  reconveDtion 
the  defendants  claim  deliveiy  of  certain  fittings  and  famiture 
retained  by  the  plaintiff  under  his  tacit  hypothec  for  rent 

By  the  lease,  which  was  entered  into  on  the  6th  September, 
1899,  the  plaintiff  let  to  the  defendants  the  premises  in  questioD 
as  a  store  for  three  years  from  the  1st  October,  1899.  On  the 
29th  September  the  defendants,  who  were  burghers  of  tiie  South 
African  Republic,  were  commandeered  for  active  service.  They 
were,  however,  allowed  a  few  days'  grac^,  and  on  the  1st  October 
they  entered  into  possession  of  the  premises  leased  On  the  ISth 
October  the.  order  commandeering  the  defendants  was  repeated, 
and  they  then  received  instructions  to  go  to  the  front  on  the 
following  day.  On  the  16th  October,  instead  of  prooeediog 
to  the  front,  they  fled  into  Cape  Colony,  and  they  did  not  return 
to  the  Transvaal  till  towards  the  end  of  1902.  In  the  mean- 
while, in  June,  1901,  the  plaintiff  cancelled  the  lease.  It  appeMS 
that  shortly  after  defendants  left  the  premises  were  themselvaB 
commandeered ;  but  I  think  from  the  evidence  that  this  was 
only  for  a  special  purpose  which  ceased  about  February,  1900. 
I  do  not  stop  to  inquire  how,  if  this  commandeering  had  stood 
alone,  it  would  have  affected  the  rights  of  the  partiea 

The  effect  of  the  commandeering  order  made  against  the 
defendants  was  that  their  persons  became  appropriated  to  the 
military  service  of  the  State  during  the  whole  period  of  the 
war;  and  I  am  satisfied  from  the  evidence  of  Mr.  Lombard, 
the  Field-cornet  who  issued  the  order,  that  there  was  no  lq[iti- 
mate  means  of  escape  from  this  duty.  On  the  15th  October, 
therefore,  the  defendants  became  soldiers  of  the  South  African 
Republic,  and  as  such  saddled  with  duties  which  were  incom- 
patible with  their  remaining  in  occupation  of  their  store  and 
carr'rlnfi^  on  their  trade.  To  have  done  so  would  have  been 
an  illegal  and  punishable  act.  It  is  true  that  they  ran  away. 
But  this  did  not  affect  their  position  and  obligations. under 
the  laws  of  the  country.  Their  desertion  on  the  16th  October 
did  not  to  my  mind  affect  tiieir  relationship  with  the  plaintiff, 
any  more  than  it  would  have  been  affected  had  they  gone  to 
the  front  and  deserted  in  the  face  of  the  enemy. 
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I  come  to  the  condiiflion/  therefore,  that  from  the  16th 
October,  1899,  the  defendants  were  prevented  by  via  major 
from  occupying, the  premises  leased,  and  I  think  that  they 
are  entitled  to  a  remission  t>f  rent  from  that  date.  The  plain* 
tiff  is  accordingly  entitled  to  judgment  only  for  the  amomut 
tendered  as  rent  from  the  1st  to  the  16th  October,  and  oh 
payment  of  this  he  will  be  ordered  to  deliver  up  the  fittings 
and  furniture  to  the  defendants.  The  defendants  are  entitled 
to  their  costs. 

Plaintiff's  Attorneys :  Jtzccbsohn,  HvMon  Jt  Meyer ;  Defend- 
ants' Attorney :  W.  Qregorowalti. 
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1904.    April  7,  25.    Bbistowi,  J. 

ParinerAip. — Liquidaium. — Sale  of-aneie. — P&ufere  of  liquidaior. 

A  liquidator  of  a  partnership  has  no  right  to  sell  any  of  the  partuership 
ets  to  one  partner  without  the  consent  of  the  other. 


This  was  an  application  by  a  liquidator  of  a  partnership  nrm 
for  confirmation  of  the  liqmdation  and  distribution  account,  and 
for  an  order  discharging  him  fro^n  office.  The  application  was 
opposed  by  one  of  the  partners  on  the  ground  that  the  liquidator 
had  exceeded  his  authority  in  disposing  of  certain  assets  to  the 
other  partner.  The  Court  on  the  authority  of  In  re  Davideon 
refused  to  make  an  order  on  the  papers  as  they  stood ;  but  con- 
sented, all  interested  parties  agreeing,  to  treat  the  case  as  an 
application  to  set  aside  the  sale  made  by  the  liquidatcur.  The 
facts  are  set  forth  in  the  judgment. 

Stralfcrd,  for  O'Hea.  Mr.  Rainier  has  the  powers  and  duties 
of.  a  liquidator  and  those  powers  and  duties  only.    The  right  of 
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every  partner  on  the  dissolution  and  winding  up  of  the  partner- 
ship estate  is  to  have  the  partnership  assets  realised  by  sale  to 
the  highest  bidder  (Lindley  on  Partnei^ship,  6th  ed.  pp.  542,  544, 
and  600).  It  is  perfectly  clear  that  Mr.  0*Hea  did  not  aojuiesoe 
in  the  sale  by  tender ;  it  is  true  that  he  expressed  his  desire  to 
have  the  various  debtors  sued,  but  this  expression  could  in  no 
way  increase  or  limit  the  liquidator's  powers  or  duties.  Apart 
from  Mr.  O'Heas  legal  riglit  to  a  sale  to  the  highest  bidder,  a 
sale  by  tender  between  the  two  partnera  must  manifestly  be  more 
unfair  to  him,  holding  only  a  one-third  interest  in  the  partnership, 
tli(>n  to  Mr.  Quin,  who  has  a  two-thirds  interest,  since  the  former 
if  he  purchased  would  risk  twice  as  much  as  the  latter. 

/.  W,  S,  Leonanl,  for  Quin,  argued  contra.  A  liquidator  had 
a  wide  discretion  in  matters  of  this  nature.  The  course  adopted 
by  the  liquidator  in  this  instance  was  fair  and  equitable.  None 
knew  better  than  the  partners  themselves  what  the  value  of  the 
outstanding  debts  was.  The  best  method  accordingly  of  realising 
the  «xact  value  of  such  an  asset  of  the  firm  was  by  putting  it  up 
for  tender  between  the  partners. 

Ciir,  adv.  vidt 

Po8ffrt  (April  25):— 

Bristowe,  J. :  By  an  order  of  the  20th  November,  190a,  Mr. 
Rainier  was  appointed  liquidator  of  a  partnership  which  had 
subsisted  between  Mr.  Quin  and  Mr.  O'Hea  and  had  been 
dissolved.  At  that  date  the  partnership  affairs  had  been  partly 
wound  up,  the  unliquidated  assets  consisting  of  certain  items  as 
to  which  no  question  arises  and  some  outstanding  book  debts  of 
the  nominal  aggregate  value  of  £1009,  148.  7d. 

Shortly  before  the  15th  January,  1904,  Mr.  O'Hea  seems  to 
have  been  informed  by  one  of  Mr.  Rainier's  clerks  that  Mr. 
Rainier  proposed  to  place  the  out«»tanding  debts  in  the  hands  of  a 
l;iw-agQnt  for  collection,  and  on  the  15th  January  he  wrote  to 
Mr.  Rainier  objecting  to  this  course,  and  asking  that  the  ecdlection 
of  them  should  be  entrusted  to  a  solicitor. 

On  the  1st  February  Mr.  Rainier  wrote  to  Mr.  0*Hea,  osaying 
that  it  would  be  throwing  good  money  after  bad  to  attempt  to 
collect  the  debts,  and  suggesting  that  the  accounts  should  either 


Rk  QXTIN  and  O'HEA.  79 

be  tendered  for  by  Mr.  Quia  and  Mr.  O'Hea,  or  should  be  sold  by 
public  auction  or  by  private  auction  between  Mr.  Quin  and  Mr. 
O'Hea.  On  the  ,25th  February  Mr.  Rainier  called  on  Mr.  O'Hea, 
and  Mr.  O'Hea  then,  without  assenting  to  any  of  the  courses 
suggested  by  the  last-mentioned  letter,  reiterated  his  wish  that 
the  debts  should  be  placed  in  the  hands  of  a  solicitor  for  collec- 
tion. On  the  27th  February  Mr.  Rainier  wrote  to  Mr.  0'Hea» 
saying  that  he  had  decided  that  the  accounts  should  be  tendered 
for  by  Mr.  Quiu  and  Mr.  O'Hea,  and  that  tenders  accompanied  by 
cheques  were  to  be  sent  in  by  the  2nd  of  March.  In  reply  Mr. 
O'Hea  on-  the  29th  February  wrote  a  letter  to  Mr.  Rainier  in 
which  he  said ;  *'  What  you  propose  doing  seems  to  me  impracti- 
cable. It  m  presupposed  when  tenders  are  called  for  that  the 
parties  tendering  are  on  equal  terms.  Take  it  that  these  out- 
standings are  worth  £1000,  and  that  one  of  the  parties  in- 
terested cannot  command  that  much  (apital  and  that  the  other 
can,  why  should  the  poorer  man  suffer  through  handicapping 
which  is  beyond  his  control  ? "  Notwithstanding  this  letter,  Mr. 
Rainier  accepted  a  tender  of  £50  for  the  outstanding  book  debts 
from  Mr.  .Quin,  and  purported  to  sell  them  to  him  for  that 
amount    Mr.  O'Hea  made  no  tender. 

Mr.  Rainier  subsequently  prepared  a  liquidation  and  distribu- 
tion account,  and  applied  to  the  Court  on  motion  to  confinn  the 
account  and  discharge  him  from  his  office  as  liquidator.  On  the 
authority  of  In  re  Davidson  (ante,  p.  52),  recently  decided  in  this 
Court  by  Mr.  Justice  Mason,  I  declined  to  make  this  order ;  and 
it  was  therefore  agreed,  Mr.  Rainier,  Mr.  Quin,  and  Mr.  O'Hea 
being  all  before  the  Court,  to  treat  the  case  as  an  application  by 
Mr.  O'Hea  to  set  aside  the  sale,  and  I  consented  to  deal  with  it 
on  that  footing. 

Now  Mr.  Rainier  was  merely  appointed  liquidator  on  motion. 
No  proceedings  have  ever  been  set  on  foot  which  would  give  the 
Court  jurisdiction  over  the  contiact  of  partnership,  or  to  determine 
any  question  as  to  the  contractual  rights  and  liabilities  of  Mr. 
O'Hea  and  Mr.  Quin  as  partners.  In  the  absence  of  any  such 
proceedings  the  Court  has  never  had  any  power  to  wind  up 
this  partnership,  or  to  appoint  any  person  to  wind  it  up  under 
the  direction  of  the  Court ;  and  the  order  of  the  20th  November, 
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1903,  was  merely  an  order  appointiiig  a  liquidator  by  the  eon- 
sent  of  the  partiea  The  liquidator  so  appointed  is  an  oflker 
not  of  the  Court,  but  of  the  parties ;  and  it  is  from  Uiem,  and 
not  from  the  Court,  that  he  has  derived  such  powers  as  be 

pOooUOUIXk 

These  considerations,  in  the  first  plaee,  lead  to  the  oondnsioii 
that  the  decision  In  re  Davidson  was  perfectly  spund ;  for  if  the 
liquidation  is  the  act  of  the  parties,  and  not  of  the  Court,  the 
parties  can  release  the  liquidator  if  they  are  satisfied  with  his 
actions,  and  if  they  are  not  then  the  dispute  can  only  be  de- 
termined by  the  Court  in  an  action  properly  instituted  for 
that  purpose.  But  they  also  lead  to  a  further  conclusion  very 
pertinent  to  the  question  which  I  have  now  to  decide.  If  the 
liquidator  derives  his  power  from  the  parties,  those  powers  are 
limited  to  the  authority  which  the  parties  have  conferred  upan 
him ;  and  if  (as  in  the  present  case)  the  authority  is  merely  to 
li({uidato,  it  must  be  construed  as  an  authority  to  liquidate  in 
accordance  with  the  strict  legal  rights  of  the  parties,  which 
neither  of  them  has  waived  or  abandoned 

The  right  of  each  partner  on  a  dissolution  is  to  have  the 
partnership  property  realised  by  a  sale  to  the  highest  bidder 
(lindley  on  PaHnersliip,  4th  ed.  pp.  642,  644X  and  no  partner 
has  a  right  to  buy  at  a  valuation  (ibid.  p.  664,  n.  10).  In  the 
present  case  the  sale  to  Mr.  Quin  was  not  even  a  sale  at  a 
valuation.  It  was  a  sale  at  a  price  fixed  by  Mr.  Quin  him- 
self, and  never  tested  or  challenged  by.  the  liquidator.  If  Mr. 
O'Hea  had  consented  to  the  liquidator's  suggestion  that  the 
debts  should  be  ofiered  for  tender  by  the  partners,  no  doabt 
he  would  be  bound.  But  it  is  quite  clear  that  he  did  not  do 
so.  He  did  not  even  teke  any  part  in  the  tender.  Mr.  Bainier's 
letter  of  the  Ist  February  does  not  assist  the  matter,  for  Mr. 
O'Hea's  consent  was  not  required  to  enable  the  legal  and 
proper  course  to  be  adopted.  It  was  only  necessary  to  sanc- 
tion a  departure  from  that  course. 

In  my  opinion,  therefore,  the  sale  Was  a  violation  of  Ifr. 
O'Hea's  rights,  and  was  not  within  the  powers  of  the  liqui- 
dator. It  must  therefore  be  set  aside.  Mr.  O'Hea's  costs  will 
be  paid  by  Mr.  Quin,  and  the  liquidator,  who  is  not  a  necessary 
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party  to  the  proceedings  as  far  as  regards  setting  aside  the 
sale,  and  is  only  here  because  of  the  motion  to  have  his  report 
oonfirraed,  will  pay  his  own  costs. 

Attorneys  for  O'Hea :  (fHea  &  Orpen ;  Attorneys  for  Quin : 
Quin,  Kruger  &  Crozier. 
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MINING  CO. 

1904.    April  19,  20,  and  May  9.    Bristowe,  J. 

Contract.  —  AgreemetU  to  procure  native  labourers,  —  Desertion  by 
labourers  after  delivery. — Commission. 

Bj  an  agreement  between  the  plaintiff  and  the  defendants  the  plaintiff 
undertook  to  procure  for  the  company  150  natives,  who  were  to  be 
contracted  to  work  for  the  company  for  not  less  than  six  months 
at  wages  not  exceeding  £S  per  month,  and  to  deliver  such  natives 
at  the  company's  property.  The  plaintiff  obtained  150  natives 
and  deUvered  Uiem  to  the  defendants  at  various  dates.  Fot  all, 
except  the  first  batch  of  28,  which  were  delivered  by  the  plaintiff 
personally,  receipts  were  given.  Of  the  150  natives  25,  including 
12  children  incapable  of  doing  mining  work,  were  sent  by  the 
defendants  to  the  mine  of  an  independent  company  with  a  view  to 
their  being  engaged  on  that  mine.  The  whole  of  this  25  deserted 
the  same  day.  •  Of  the  remaining  125  natives,  61  continued  in  the 
service  of  the  defendants,  but  the  remaining  64  deserted  on  the 
day  following  that  on  which  they  respectively  arrived.  Held^ 
that  the  plaintiff  could  only  claim  a  commiasion  in  respect  of  the 
61  natives  who  continued  in  the  service  of  the  defendants  and  in 
respect  of  the  13  capable  natives  sent  to  the  independent  company, 
but  not  in  respect  of  the  12  children  and  the  64  who  deserted, 
inasmuch  as  the  12  children  were  incapable  of*  doing  the  work  and 
the  64  were  unwilling  to  enter  the  service  of  the  defendants. 
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This  was  an  action  for  the  recovery  of  £250  alleged  to  be  due 
in  respect  of  a  certain  contract. 

The  declaration  averred  that  the  plaintiff  was  a  duly  licensed 
native  labour  agent  residing  at  Pietersburg  in  this  colony.  The 
defendants  were  a  company  duly  incorporated  with  limited  Ut^ 
bility  carrying  op  business  at  Johannesburg.  On  or  about  the 
10th  July,  1903,  the  plaintiff  agreed  with  the  defendants  to  pro- 
ceed to  the  northern  Transvaal  immediately  and  to  procure  for 
the  defendants  150  natives  on  certain  terms  and  conditions  whieh 
were  reduced  to  writing,  and  which  were  contained  in  the  letter 
dated  10th  July,  1903,  addressed  to  the  plaintiff  and  signed  by 
Mr.  Alexander  Aiken,  the  secretary  of  the  defendants.  In  pur- 
suance of  the  said  agreement  the  plaintiff  duly  proceeded  to  the 
northern  Transvaal,  and  there  engaged  150  natives  to  work  for 
the  defendants  for  a  period  of  six  months  at  a  monthly  wage  of 
£3  per  head,  and  at  divers  dates  up  to  and  including  the  15th 
September,  1903,  delivered  the  said  natives  to  the  defendants  in 
the  terms  of  the  said  agreement.  The  said  natives  were  duly 
accepted  by  the  defendants.  Thereupon  the  plaintiff  became  en- 
titled to  be  paid  the  sum  of  £453,  15s.,  and  duly  demanded  pay- 
ment thereof,  but  the  defendants  before  action  brought  refused 
to  pay  the  said  sum  or  any  part  thereof.  Since  action  was 
brought  the  defendants  had  paid  the  sum  of  £203, 156.,  leaving 
a  balance  due  to  the  plaintiff  of  £250,  which  sum  the  defendants 
still  refused  to  pay. 

.  The  defendants  in  their  plea  admitted  the  agreement,  and 
that  150  natives  arrived  on  their  premises  from  the  plaintiff,  but 
alleged  that  none  of  these  were  contracted  to  work  for  them  not 
less  than  six  months,  or  at  all  according  to  the  terms  of  the  agree- 
ment. Out  of  the  said  150  natives  80  deserted  from  the  defend- 
ants as  soon  as  they  arrived,  at  the  instigation  of  the  plaintiff  or 
his  agent,  and  of  the  remaining  70,  20  were  children,  and  un- 
suited  for  the  work  for  which  they  were  engaged  by  the  plaintiff. 
The  defendants  further  admitted  that  they  had  paid  the  sum  of 
£203,  15s.  to  the  plaintiff,  but  denied  that  they  were*  liable 
therefor. 

The  replication  joined  issue. 

The  facte  appear  from  the  judgment 
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0.  Turner  (with  him  i.  Kdsey),  for  the  plaintiff:  The  plaintiff 
inlfilledjiU  his  pbligations  under  the  contract  when  he  delivered 
the  natives  to  the  defendants  and  the  defendants  received  them. 
The  contract  of  service  was  in  any  event  complete  the  moment 
the  natives  agreed  with  the  plaintiff,  as  agent  for  the  defendants, 
to  enter  the  service  of  the  defendants.  The  plaintiff  therefore 
cannot  be  held  liable  for  the  subsequent  desertion. 

C.  G.  Ward,  for  the  defendants :  The  plaintiff  had  to  deliver 
natives  capable  of  doing  the  work  contemplated  by  the  agreement. 
A  number  of  the  natives  were  too  young  to  do  such  work.  As  to 
the  natives  who  deserted,  it  is  clear  that  the  defendants  cannot 
be  called  upon  to  pay  for  them,  inasmuch  as  they  were  not  natives 
who  were  willing  to  do  the  work.  The  contract  clearly  contem- 
plates that  the  natives  engaged  by  tlie  plaintiff  must  be  willing 
to  enter  the  service  of  the  defendants.  The  plaintiff  was  not  the 
agent  of  the  defendants,  but  a  contractor  who  had  undertaken  to 
deliver  natives  willing  to  enter  the  service  of  the  defendants. 
The  terms  of  the  service  were  to  be  decided  upon  between  the 
natives  and  the  defendants.  The  plaintiff,  in  fact,  did  not  enter 
into  any  contract  of  service  with  the  natives. 

Cur,  adv.  irult 

Postea  (May  9)  :— 

Bbistowe,  J. :  On  the  10th  July,  1903,  a  contract  was  entered 
into  between  the  plaintiff  and  the  defendants,  which  was  embodied 
in  a  letter  of  that  date  written  by  the  secretary  of  the  defendants 
to  the  plaintiff.    The  letter  is  as  follows : — 

To  W.  D.  Wheelwright,  Esq., 
Johannesburg. 

Dkar  SiE, — I  am  directed  to  place  on  record  the  arrangement  which 
has  been  agreed  to  between  you  and  the  local  board  of  this  company 
to-day,  namely :  You  undertake  to  proceed  to  the  northern  Transvaal 
immediately,  and  to  procure  for  this  company  150  natives  who  are  to 
be  contracted  to  work  for  the  company  not  leas  than  six  months  at  a 
wage  not  exceeding  X3  per  month,  you  undertaking  to  deliver  such 
boys  at  the  company's  property  near  van  der  Mcrwe  station  on  the 
following  terms  : — 

This  company  to  pay  you  £3,  ISs.,  being  cost  of  your  recruiting 
licence ;  also  to  bear  the  expense  of  the  railway  tares  of  the  said  natives 
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from  the  railway  station  in  the  northern  TranBvaal,  where  you  entrain 
them,  to  van  der  Merwe  stattcm,  and  in  addition  this  company  agrees 
to  pay  you  a  fee  of  X3  per  head  for  each  native  so  delivered 

AlBZ.    AULESf 

Secreiary, 

The  plaintiff  with  two  assistants,  McCarthy  and  Sheridan, 
proceeded  to  the  northern  Transvaal,  and  there  obtained  150 
native  labourers  whom  the  plaintiff  caused  to  be  delivered  at  the 
defendants'  mine  at  various  dates  between  the  23rd  July  and  the 
15th  September,  1903.  For  all  except  the  first  batch  of  28,  which 
were  delivered  by  the  plaintiff  personally,  receipts  were  given. 
Of  the  boys  thus  delivered  25  (including  12  children  incapaUe  o| 
doing  mining  work)  were  immediately  sent  by  the  defendants  to 
the  Eaalf ostein  mine  (which  is  about  a  mile  and  a  half  distant,  and 
belongs  to  ah  independent  company)  with  i»  view  to-  their  being 
engaged  on  that  mine.  The  whole  of  these  25  deserted  the  same 
day.  61  of  the  remaining  125  continued  in  the  defendants'  ser- 
vice. The  others  (64  in  all)  deserted  on  the  day  following  that 
on  which  they  respectively  arrived 

By  the  summons  in  this  aiction,  which  was  issued  on  the  6tli 
October,  1903,  the  plaintiff  claimed  £450,  being  the  commiaaion 
of  £3  per  head  provided  by  the  contract  on  all  the  laboorers 
delivered,  and  £3, 15&,  the  cost  of  the  recruiting  licence. 

On  the  13th  October  the  defendants  paid  the  plaintiff  £203, 
15s.,  being  £3, 15s.  for  the  recruiting  licence  and  £200  for  the 
labourers;  and  in  the  declaration  the  plaintiff  claims  £250,  the 
balance  of  the  £450. 

Apart  from  any  other  questioil  arising  in  this  action,  it 
is  quite  clear  that  the  contract  imposed  upon  the  plaintiff  the 
obligation  of  delivering  boys  physically  capable  of  doing  minmg 
work,  and  on  the  defendants  the  obligation  of  receiving  all  such 
boys  delivered  by  the  plaintiff  into  their  employment  on  the 
terms  as  to  rate  of  wages  and  period  of  service  specified  in  the 
contract.  There  was  some  evidence  of  a  parole  understanding 
that  some  of  the  boys  were  to  work  on  the  Montrose  mine  and 
some  on  the  Eaalfontein  mine ;  but  this  was  denied  by  the  plain- 
tiff, and  cannot  be  admitted  t6  vary  the  written  contract 

As  regards  the  61  boys  who  remained  with  the  defendants. 
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I  must  hold  on  the  evidence  that  theee  were  all  physically 
ocnnpetent;  and  as  they  were  accepted  and  engaged  by  the 
def endantSy  there  can  be  no  question  that  the  defendants  are 
bound  to  pay  the  commission  of  £8  per  head  in  respect  of  them. 

As  regards  the  12  children  who  were  sent  to  Eaalfontein, 
I  am  of  opinion  that  they  were  not  physically  competent ;  and 
therefore  the  plaintiff,  not  having  satisfied  his  obligation  to 
provide  capable  labourers,  is  not  entitled  t^  any  commission 
in  respect  of  them. 

As  regards  the  remaining  13  who  were  sent  to  Kaalfontein, 
these  appear  to  have  been  capable  natives,  and  there  is  nothing 
to  show  that  they  would  not  have  been  willing  to  work  on  the 
Montrose  mine  had  the  defendants  been  willing  to  receive  them. 
On  the  other  hand,  it  seems  to  me  dear  that  the  defendants  did 
not  require  their  services  and  were  not  willing  to  engage  them. 
I  hold,  therefore,  that  the  plaintiff  is  entitled  to  his  commission 
in  respect  of  these. 

It  remain^  to  consider  the  position  of  the  parties  as  regards 
ihe  64  who  deserted  from  the  Montrose  mine  itself.  It  is  dear 
that  the  company  did  nothing  in  regard  to  these  boys  except 
give  receipts  for  them  (^hich  were  merely  acknowledgments 
that  so  many  boys  had  arrived)  and  send  them  to  the  ootti- 
pound,  where  they  were  fed  and  housed  for  the  night  I  was 
pressed  by  Mr.  Turner  to  hold  that  these  drcumstances  alone 
constituted  an  engagement  of  theee  boys  by  the  defendants, 
but  the  consent  of  both  parties  is  required  to  constitute  a  con- 
tract of  service.  The  circumstances  above  mentioned  indicate 
that  the  defendants  were  willing  to  engage  the  boys,  but  not 
that  the  boys  were  willing  to  be  engaged,  and  their  immediate 
desertion  is  proof  to  my  mind  that  they  were  not  so  willing. 

It  was  then  contended  that  a  contract  of  service  had  been 
entered  into  with  these  boys  by  the  plaintiff  himself  as  agent 
for  the  company.  This  depends  on  (1)  whether  the  plaintiff 
had  power  to  engage  the  boys  on  behalf  of  the  company ;  and 
(2)  whether,  if  be  had  the  power,  he  exercised  it 

On  the  construction  of  the  contract  of  the  10th  July,  1903, 
I  fed  considerable  doubt  whether  the  plaintiff  was  authorised 
to  actually  take  the  boys  into  the  service  of  the  company. 
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The  worijH  "  who  are  to  be  contracted  by  the  company,"  coupled 
with  the  fact  that  the  terms  of  the  contemplated  engagement 
are  left  indefinite  not  only  as  regards  the  commencement  and 
the  duration  of  the  service,  but  also  as  regards  the  rate  of 
wages,  seem  to  me  to  poiht  to  the  conclusion  that  the  plaintiff 
was  not  himself  to  engage  the  boys,  but  was  to  deliver  them 
to  the  company  with  a  view  to  their  being  engaged  by  the 
company.  But  however  this  may  be,  I  am  satisfied  that  even 
if  the  plaintiff  had  the  power  to  contract  on  behalf  of  the  com- 
pany he  did  not  in  fact  do  so. 

It  appeara  from  the  evidence  that  108  of  the  boys  were 
obtained  by  Sheridan,  and  the  others  by  the  plaintiff  and 
McCarthy.  Sheridan  told  his  boys  that  they  were  going  to 
the  Montrose  diamond  mine,  and  that  tlie  wages  were  to  be 
from  £2  to  £3  according  as  they  were  good  boys,  and  that 
the  engagement  was  to  be  for  six  months.  The  plaintiff  says 
that  he  explained  the  terais  to  30  or  40  boys  (whether  includ- 
ing any  of  those  obtained  by  Sheridan,  I  do  not  know),  and 
that  he  told  them  they  were  to  work  on  the  Montrose  diamond 
mine  for  six  months  at  a  wage  not  exceeding  £3  a  month.  In 
no  case  was  any  document  signed. 

Now  all  this  was  very  vague.  When  was  the  service  to  com- 
mence ?  What  were  tJie  actual  wages  the  boys  were  to  receive  ? 
What  services  were  they  to  render,  and  to  whom  were  they  to 
look  for  payment  of  their  wages  ?  One  would  have  expected 
greater  precision  and  deflpiteness  Jiad  the  parties  really  been 
intending  then  and  there  to  enter  into  a  contract  of  service.  It 
seems  to  me  that  what  the  plaintiff  had  in  hid  mind,  and  what 
the  boys  understood,  was  not  that  they  were  being  actually 
engaged,  but  that  they  were  being  infonned  of  the  general 
character  of  an  engagement  whioh  they  were  to  go  to  the  Montrose 
mine  for  the  purpose  of  entering  iutq. 

I  come,  therefore,  to  the  conclusion  that  the  boys  when  they 
reached  the  Montrose  mine  had  not' entered  into  any  contract  of 
service  with  the  defendants.  And  if  I  am  right  in  th'nking  that 
they  deserted  before  any  auch  contract  wa«  "Entered  inxo  sSCer 
they  reached  tlie  mine,  tlujn  it  seeum  to  me  that  the-  loss  arising 
from  8uch  desertion  must  fall  on  the  plaintiff,  for  he  did  not 


SCHOEN  V.  CUTTING.  87 

comply  with  hb  part  of  the  contract,  namely,  to  deliver  to  the 
company  boys  willing  to  enter  into  their  service.  The  case,  in 
fact,  stands  on  exactly  the  same  footing  as  if  they  had  deserted 
before  they  reached  the  mine. 

The  company  are  therefore  liable  for  commission  on  the  13 
adults  who  were  sent  to  ELaalfontein  and  on  the  61  they  retained 
(making  74  in  all),  bat  not  on  the  12  children  or  on  the  64  who 
deserted. 

CJommission  at  £3  per  head  on  74  amounts  to  £222,  being 
£22  in  excess  of  the  sum  paid  by  the  company. 

There  will  therefore  be  judgment  for  the  plaintiff  for  £22,  and 
as  this  sum  could  not  have  been  obtained  except  by  action  I  think 
the  plaintiff  is  entitled  to  the  costs  of  the  proceeding& 

Plaintiff's  Attorneys :  HutckiTiaon,  Sons  &  RusaM ;  Defend- 
ants' Attorney :  R.  W.  Hearle. 
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19(H.    AprU  21,  May  9.    Bristowe,  J] 

Laivihrd  and  UfUHinU — LeoiB, — Rent  paid  in  advance. — Termination  of 
lease. — Condie^io  indMti, 

Plaintiff  was  lessee  under  the  defendant  of  certain  stands.  The  rent  was 
payable  monthly  in  advance,  and  the  plaintiff  had,  subject  to  the 
i4)proTal  of  the  defendant,  the  right  *to  sub-let  the  premises  and 
an  option  to  purchase  the  freehold  in  the  event  of  the  defendant 
wishing  to  dispose  of  the  property  at  any  time  during  the  continu* 
ance  of  the  leaaa  On  the  Ist  September,  1902,  at  which  time 
the  lease  had  still  a  few  months  to  run,  the  defendant  gave  the 
plaintiff  notice  that  he  wished  to  sell.  On.  the  same  day  plaintiff 
wrote  to  the  defendant  asking  for  leave  to  sub-let  to  Parsons,  who, 
as  all  parties  knew,  desired  to  exercise  the  option  to  purchase  the 
property.     The  defendant  replied  by  letter  of  the  same  date  grant- 
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ing  leave  to  sub-let  to  Parsons :  "  You  .to  pay  in  advance  the  rent 
for  the  unexpired  period."  On  the  following  day  the  plaintiff  paid 
to  the  defendant  the  rent  for  the  unexpired  period  of  the  kaae^ 
amounting  to  £450,  and  on  the  same  day  the  plaintiff  ceded  the 
lease  to  Parsons,  who  exercised  the  option  to  purchase  as  from  the 
16th  September.  Held,  that  the  plaintiff  was  not  entitled  to  re- 
cover the  £450  from  the  defendant,  as  he  paid  the  amount  with  a 
full  knowledge  of  all  the  circumstances. 

This  was  an  action  for  recovery  of  the  sum  of  £450  paid  by 
the  plaintiff  to  the  defendant  as  and  for  rent  in  advance  of  cer- 
tain prenuses,  whiph  rent,  it  was  alleged,  failed  to  become  due. 

The  declaration  averred  that  on  the  17th  March,  1900,  the 
defendant  throngh  his  duly  authorised  iigent,  Hendrik  Qeoi^ge 
van  der  Hoven  of  Johannesburg,  leased  certain  premises  in 
Johannesburg  to  the  plaintiff  for  a  term  of  three  years  from  the 
15th  March,  1900,  with  an  option  of  purchase.  In  or  about  ihe 
month  of  September,  1902,  the  plaintiff  applied  to  \he  defendant 
through  his  said  agent  for  leave  to  sub-let  the  said  premises  for 
the  remainder  of  the  term  to  one  C.  R  Parsons,  which  leave  was 
granted  upon  certain  terms.  One  of  the  said  terms  was  that  the 
plaintiff  should  pay  to  the  defendant  the  sum  of  £450,  being  the 
amount  of  rent  payable  under  the  said  lease  for  the  remainder  of 
the  term  then  to  run,  namely,  from  the  15th  September,  1902,  to 
the  15th  March,  1903.  The  plaintiff  paid  the  said  sum  of  £450 
to  the  said  agent  of  the  defendant  as  rent  in  advance,  and  duly 
sub-let  the  said  premises  to  the  said  C.  E.  Parsons,  and  gave  to 
him  the  right  of  exercising  the  said  option  of  purchase.  The  de- 
fendant thereafter  ratified  the  acts  of  the  said  van  der  Hoven. 
The  said  C.  E.  Parsons  became  the  purchaser  of  the  said  premises 
from  the  defendant  as  from  the  15th  September,- 1902,  and  in 
consequence  the  said  rent  never  became  due  or  payable. 

The  defendant  denied  tliat  the  said  £450  was  paid  by  the 
plaintiff  as  rent  in  advance,  and  alleged  that  the  said  amount 
was  paid  as  part  of  the  consideration  for  permission  to  sub-let 
He  further  denied  that,  if  the  amount  was  paid  as  rent  in 
advance,  the  plaintiff  was  entitled  to  recover  the  same,  and  that, 
in  consequence  of  Parsons  becoming  the  purchaser  of  the  premises, 
the  rent  ceased  to  become  due  or  payable. 
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On  this  issue  was  joined. 

The  facts  appear  from  the  judgment 

(7.  Q.  Ward,  for  the  plaintiff,  submitted  that  the  £450  was 
rent  paid  in  advance,  and  that  when,  the  option  to  purchase  was 
exercised  by  Parsons  plaintiff  condictione  indebiii  became  en- 
titled to  recover  the  rent  which  would  not  become  due ;  see  Voet, 
19,2,19;  Wesel,19,20. 

Savl  Solomon^  for  the  defendant,  contra.  The  money  was 
paid  in  consideration  for  permission  to  sub-lei  The  plaintiff, 
moreover,  was  aware  of  all  the  circumstances  and  cannot  now 
recover. 

Cur.  adv.  vuU. 

Pos^ea  (May  9):— 

BmsTOWE,  J. :  The  plaintiff  in  this  action  was  the  lessee 
under  the  defendant  of  certain  stands  in  Qovemment  Square. 
Under  the  lease  the  rent  was  payable  monthly  in  advance, 
and  the  lessee  had  the  right  to  sub-let  ''subject  to  the  ap- 
proval in  writing  of  the  lessor,  whom  he  shall  satisfy  as  to 
the  sub-tenant  being  in  a  satisfactory  financial  position  to 
Baiiaty  the  conditions  of  the  lease."  The  lease  also  gave  the 
lessee  an  option  to  purchase  the  freehold  "  in  the  event  of  the 
lessor  wishing  to  dispose  of  the  property  at  any  time  during 
the  continuance  of  this  lease." 

On  the  1st  Septeihber,  1902,  at  which  time  the  lease  had 
still  a  few  months  to  run,  the  defendant  gave  the  plaintiff  notice 
that  he  wished  to  sell.  The  option  of  purchase  thus  became 
exerdseable.  On  the  same  day  the  plaintiff  wrote  to  the  defend- 
ant asking  for  leave  to  sub-let  to  Parsons,  who,  as  all  parties 
knew,  desired  to  exercise  the  option;  and  in  the  letter  the 
plaintiff  offered  to  make  over  to  the  defendant  the  sum  of 
£2000  which  Parsons  was,  by  arrangement  between  himself 
and  the  plaintiff,  to  pay  to  the  plaintiff  in  the  event  of  his 
exercising  the  option.  The  defendant  replied  by  a  letter  of 
the  same  day,  in  which  he  granted  leave  to  sub-let  to  Parsons : 
"Ton  to  pay  in  advance  the  rent  for  the  unexpired  period." 
On  the  following  day  the  plaintiff  paid  to  the  defendant  the 


90  SCHOEN  V.  CUTTING. 

rent  for  the  unexpired  period  of  the  lease,  amounting  to  £450, 
and  on  the  same  day  he  ceded  the  lease  to  Parsons.  Panons 
exercised  the  option  to  purchase  as  from  the  15th  September. 

The  plaintiff  now  sues  the  defendant  to  recover  the  £450 
thus  paid,  on  the  ground  that  it  was  a  payment  in  respect  of 
rent  which  never  became  due.  The  payment  of  the  £450  was 
not  made  by  virtue  of  any  obligation  imposed  on  the  plainti^ 
by  the  lease.  No  doubt  if  the  lease  had  continued  a  sum  of 
that  aggregate  amount  would  have  become  due  by  monthly 
instalments;  but  it  was  not  then  payable.  It  was,  in  fact,  s 
voluntary  payment;  and  it  was  none  the  less  voluntary  be- 
cause it  was  exacted  by  the  defendant  as  the  price  of  a  con- 
cession which  he  was  not  bound  to  make.  As  was  said  by 
WiLLES,  J.,  in  de  NichoUs  v.  Saunders  (L.R.  5  C.P.  594),  "  Pay- 
ment of  rent  before  it  is  due  is  not  a  fulfilment  of  the  obligation 
imposed  by  the  covenant  to  pay  rent,  but  is  in  fact  an  advance 
to  the  landlord  with  an  agreement  that  on  tiie  day  when  the 
rent  becomes  due  such  advance  shall  be  treated  as  a  fulfilment 
of  the  obligation  to  pay  the  rent." 

Now  there  cannot  be  the  least  doubt  that  m9ney  paid,  as 
this  was,  voluntarily  and  with  full  knowledge  of  the  facts,  could 
not  be  recovered  back  under  the  law  of  England.  Mr.  Ward, 
however,  contended  that  the  law  of  South  Africa  was  different, 
and  he  referred  me  to  Voet  (19,  2,  19)  and  Wescl  (art  20^  The 
passage  from  Voet  is  to  the  effect  that  if  a  lessee  has  paid  his. 
rent  in  advance  he  may  be  called  upon  to  pay  it  over  again 
to  a  purchaser  from  the  lessor,  with  a  right  by  the  coTidictio 
indebiti  to  recover  from  the  lessor  the  rent  paid  for  the  period 
after  the  alienation,  which  in  the  events  which  happened  never 
became  due.  Wesel  lays  down  the  law  in  the  same  way.  I 
do  not  underatand  this  to  mean  that  rent  paid  in  advance,  and 
which  does  not  in  fact  become  due,  is  always  recoverable,  but 
merely  that  it  is  recoverable  where  the  circumstances  are  such 
that  the  condidio  indebiti  applies.  It  cannot  be  supposed 
that  Voet  intended,  in  the  passage  I  have  referred  to,  to  enlarge 
the  scope  of  the  form  of  action  known  as  the  condictio  inc^ebitu 
It  is  essential  to  the  ccmdictlo  ivdchiti  that,  at  all  events,  the 
person  paying  should  have  been  ignorant  of  his  right;  for  Si. 
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sciens  scienti  vd  sciens  ignoranti  7K>n  deOitum  dederit  donasae 
intemgitvir(Voeij  12,  6,  6).  In  other  words,  the  action  does  not 
lie  for  the  recovery  of  money  voluntarily  paid  with  knowledge 
of  the  facts.  It  does  not,  therefore,  in  my  opinion  lie  in  the  pre- 
sent ease. 

It  was  farther  argued  by  Mr.  Ward  that  the  £450  was 
merely  paid  by  way  of  security  for  the  rent  to  become  due 
from  Parsons.  I  can  only  say  that  there  is  nothing  whatever 
on  the  papers  to  support  tliis  contention. 

The  action  must  be  dismissed  with  costs. 

PlainUfTs  Attorney  :  M.  Cohn ;  Defendant  s  Attorney  :  T.  D. 
K  HuU, 
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1904.    March  21,  22,  23,  and  May  11.    Bristowe,  J. 

Purchoie  and  sale, — Latent  defect — Cattle  and  sheep  mfferitig  /ram 
disease. — hispection  he/ore  buying. — Actio  redhihitoria, 

Tlie  mere  fact  thai  a  purchaser  at  the  request  of  the  seller  inspected 
oxen  and  sheep  does  not  debar  him  from  claiming  a  cancellation  of 
the  contract,  if  it  afterwards  appears  that  the  animals  were  at  the 
time  of  the  sale  suflfering  from  a  disease  of  which  no  symptom  was 
apparent  at  the  time  of  the  inspection. 

This  was  an  action  for  the  recovery  of  (ct)  £780, 198.  Gd.,  being 
the  amount  of  a  certain  bill  of  exchange  for  the  balance  of  the 
purchase-price  of  888  sheep,  with  interest  a  tempqi^e  intyrae ;  (6) 
£2429,  6s.  3d.,  being  the  balance  of  the  purchase-price  of  173 
oxen,  plus  bank  commission,  for  which  amount  of  £2429,  6s.  3d. 
the  plaintiffs  drew  a  draft  on  the  defendant,  with  interest 
tempore  morae. . 

The  declaration  set  forth  that  on  or  about  the  Gth  April,  1899 
at  Lourenvo  ]^Ian}ues  tlie  defendant  entered  into  a  verbal  contract 
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with  Qustav  Heinrich  Cai'l  AckermanB,  one  of  the  plaintiflSB,  actiug 
on  behalf  of  the  plaintiffs,  whereby  the  defendant  bought  from  the 
plaintiffs,  after  inspection  and  examination,  certain  184  oxen  at 
£16  each  for  the  first  hundred  oxen,  and  £13  each  for  the  remain- 
ing oxen,  and-  certain  900  sheep  at  21&  6d.  per  sheep,  to  be 
delivered  by  the  plaintiffs  in  railway  tracks  at  the  station  at 
Loyren9o  Marques  aforesaid;  the  aforesaid  prices  to  include 
railage  to  be  paid  by  the  plaintifib  to  Johannesburg,  and  subject 
to  the  further  conditions  that  the  defendant  would  be  obliged,  to 
accept  only  such  of  the  aforementioned  oxen  and  sheep  as  would 
be  able  to  walk  to  the  railway  station  at  Louren90  Marques ;  and, 
further,  that  the  plaintifis  would  draw  a  biU  on  the  defendant 
throu^  a  bank  for  the  purchase-price  of  the  said  oxen  and  sheep, 
which  bills  of  exchange  would  then  be  accepted  and  paid  by  the 
defendant,  the  defendant  to  pay  the  commission  for  the  said  bills 
of  exchange.  Of  the  said  900  sheep  only  68S  were  able  to  walk 
to  the  railway  station  at  Louren90  Marques,  and  the  said  888  sheep 
were  placed  and  delivered  by  the  plaintifib  on  railway  trucks  at 
Louren90  Marques  on  or  about  the  8th  April,  1899,  and  sent  to 
th)B  defendant  at  Johannesburg.  On  or  about  the  8th  April,  1899, 
the  pUdntifiB  drew  a  draft  on  the  defendant  on  the  Standard  Baisik 
of  South  Africa,  Ltd.,  for  £780, 19s.  6d,  being  the  total  purchase- 
price  of  the  said  888  sheep,  namely,  £964, 12s.,  plus  £9,  3s.  bank 
commission,  less  the  sum  of  £182,  ISs.  6d.  already  paid  by 
defendant  to  the  plaintifis,  which  bill  of  exchange  was  accepted 
by  the  defendant  Of  the  184  oxen  only  173  were  able  to  walk 
to  the  aforesaid  railway  station ;  and  on  or  about  the  10th  April, 
1899,  the  said  173  oxen  were  placed  and  delivered  by  the 
plaintifis  on  the  railway  trucks  at  Louren^o  Marques  and  sent  to 
the  defendant  at  Johannesburg.  On  or  about  the  11th  April, 
1899,  the  plaintiffs  drew  a  draft  on  the  defendant  on  the  Standaid 
Bank  of  South  Africa,  Ltd.,  for  the  sum  of  £2429,  6s.  3d.,  being 
the  total  purchase-price  of  the  oxen,  namely,  £2549,  plus  bank 
commission  £22, 18s.  9d.,  less  £142, 12&  6d.  already  paid  by  the 
defendant  to  plaintiffs,  which  bill  of  exchange,  however,  the 
defendant  had  refused  to.  accept  or  to  pay. 

The  defenduit  pleaded  that  in  or  about  the  month  of  April, 
1899,  he  being  known  to  the  plaintiffs  as:  a  butcher  canning  on 
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boflinefls  at  Johanneeborg,  went  at  the  plaintii&'  request  to 
Lonrenfo  Marques  and  there  saw  certain  sheep  and  cattle  which 
the  plaintiflb  offered  him  for  sale.  On  or  aboUt  the  6th  April, 
1899,  defendant  agreed  verbally  to  buy  from  the  plainUffis  900  of 
the  said  sheep  at  21&  6d.  per  head,  and  184  of  the  said  cattle  at  £16 
per  head  for  the  first  hundred  and  £13  per  head  for  the  remain- 
der. The  defendant  advanced  the  money  required  for  the  freight 
cm  the  said  sheep  and  cattle  from  Louren^o  Marques  to  Johannes- 
burg, which  it  was  agreed  should  be  deducted  from  the  purchase 
price  to  be  paid  by  the  defendant  after  the  delivery  of  the  said 
sheep  and  cattle  by  the  plaintifis  at  Johannesburg.  At  the  time 
when  such  sale  took  place  the  said  sheep  and  cattle  were,  un- 
known to  the  defendant,  subject  to  a  latent  defect^  namely,  a 
dangerous  and  infectious  disease,  which  rendered  them  wholly 
unfit  for  defendant's  business  and  improper  for  sale.  The 
plaintiflh,  or  one  of  them,  at  the  time  of  such  sale  knew 
that  the  said  sheep  and  cattle  were  subject  to  such  defect^  but 
fraudulently  concealed  the  knowledge  of  such  defect  from  the 
defendant  Under  the  said  agreement  of  sale  and  purchase  869 
of  the  said  sheep  and  169  of  the  said  cattle  were  delivered  by  the 
plaintiflb  to  the  defendant  at  Johannesburg.  Of  these,  136  of 
the  said  sheep  and  23  of  the  said  cattle  were  slaughtered  and 
disposed  of  by  the  defendant  in  the  course  of  his  business  before 
he  ascertained  that  the  said  sheep  and  cattle  were  infected.  On 
ascertaining  that  the  said  sheep  and  cattle  were  in  a  diseased 
condition  the  defendant  on  or  about  the  2l8t  April,  1899,  notified 
to  the  plaintifib  that  he  avoided  and  rescinded  the  said  sale,  and 
that  the  remainder  of  the  said  sheep  and  cattle  were  at  the  dis^ 
posal  of  the  plaintiffs,  it  being  impossible  for  the  defendant  to 
return  them  to  the  plaintiflb ;  while  as  to  the  sheep  and  cattle 
disposed  of,  the  cash  received  for  same  was  at  plaintifis'  disposal, 
and  that  the  defendant  was  prepared  to  place  the  same  to  the 
plaintifib'  credit  against  any  sum  which  would  ultimately  be 
foimd  to  be  due  Jby  pkuntiffB  to  defendant  In  reconvention  the 
defendant,  on  the  allegations  stated  in  his  plea,  claimed  the  sum 
of  £848, 13s.  6d.  as  and  for  d^mag^. 

The  plaintiflb  in  reply,  and  as  a  plea  to  the  claim  in  recon- 
▼entioB,  allege  that  Ihe  defendant  at  the  time  of  the  siale-pur- 
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chased  the  said  sheep  and  oxen  as  they  then  stood,  and  subject  to 
all  risks  and  defects  to  which  the  same  might  then  or  thereafter 
be  subjected. 

On  this  issue  was  joined. 

The  facts  appear  from  the  judgment. 

J.  W.  Leonard,  K,C.  (with  him  Manfred  Nathan),  for  the 
plaintiffs,  submitted  that  the  oxen  and  sheep  at  the  time  of  the 
sale  were  not  suffering  from  any  disease,  and  that,  even  if  they 
were  diseased,  it  was  clear  from  the  evidence  that  the  defendant 
purchased  them  with  all  faulta  The  plaintiffs  accordingly  were 
entitled  to  succeed ;  see  de  Wet  v.  Manuel  (1  Menz.  501) ;  O'Brien 
V.  Palmer  (2  KD.C.  344);  von  Lvdwig  v.  van  Reenen  (Buch. 
1868,  p.  244);  Geard  &  Son  v.  Butler  &  RoddU  (5  KD.C.  109); 
Voet,  21, 1,  4. 

t/l  de  ViUiere  (with  him  G.  T.  Morice),  for  the  defendant,  sub- 
mitted that  the  oxen  and  sheep  were  diseased  at  the  time  of 
the  sale,  and  that  according  to  the  evidence  the  defendant  only 
inspected  them  to  see  in  what  condition  they  were.  They 
were  consequently  not  purchased  voetstoots  (Stevens  £  Sana  v. 
Beningfield  &  Sons,  5  N.L.R.  282,  and  the  authorities  there 
cited). 

Morice,  folkwing  on  the  same  side :  The  onus  of  establishing 
an  agreement  to  purchase  the  animals  with  all  faults  lies  on  the 
plaintiffs,  and  they  have  not  shifted  it. 

Cur.  adv.  vuU. 

Poetea  (May  11):— 

Bristowe,  J. :  In  this  action  the  plaintiffs  claim  payment  of 
the  purchase-price  of  certain  sheep  and  oxen  sold  by  them  to  the 
defendant  at  Lourenfo  Marques  on  the  6th  April,  1899,  less  the 
cost  of  railage  from  Louren90  Marques  to  Johannesburg,  which  it 
was  arranged  that  the  defendant  should  pay  in  the  first  instance 
and  should  deduct  from  the  purchase-money. 

The  defence  is  that  both  the  sheep  and  oxen  were  subject  to 
a  latent  defect,  namely,  tiiat  they  had  contracted  as  regards  the 
sheep  the  infection  of  heartwater,  and  as  regards  the  oi^tle  the 
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infection  of  South  African  redwater,  before  they  were  sold,  or  at 
all  events  before  they  were  placed  on  the  railway  trucks  for 
delivery  to  the  defendant,  and  that  the  defendant  as  soon  as  he 
discovered  this  fact  repudiated  the  sale.  There  was  a  further 
plea  of  fraud,  which  was  withdrawn  at  the  trial.  The  defendant 
also  claims  in  reconvention  the  expenses  which  he  incurred  in 
respect  of  the  cattle  and  sheep  (including  the  cost  of  railage), 
less  the  profits  realised  by  certain  of  the  animals  which  were 
slaughtered  and  sold  about  the  time  when  the  first  symptoms 
of  illness  manifested  themselves.  Two  of  the  items  of  expenses 
(namely,  £8  for  feeding  the  sheep  at  Pretoria,  and  £10,  the  cost 
of  the  defendant's  journey  to  Louren^o  Marques)  were  withdrawn 
by  Mr.  de  ViUiera,  and  all  the  others,  including  the  profits 
realised  by  the  carcases  of  the  sheep  and  cattle  slaughtered  and 
sold,  were  admitted  by  Mr.  Lecmard  on  behalf  of  the  plaintiff. 
There  was  a  further  claim  in  reconvention  for  £500  damages  for 
loss  of  profit,  which  Mr.  de  Villiera  admitted  fell  to  the  ground 
with  the  withdrawal  of  the  charge  of  fraud.  The  claim  in  recon- 
vention therefore  stands  by  the  admissions  of  counsel  at  the  sum 
of  £330, 13&  6d.,  being  the  sum  of  £848,  13s.  6d.  mentioned  in 
the  claim,  less  £518. 

The  contract  was  a  verbal  contract  entered  into  by  the 
defendant  after  a  personal  inspection  of  the  animals,  which  he 
went  specially  from  Johannesburg  to  Louren9o  Marques  to  make. 
There  is  no  dispute  as  to  the  price  per  head  which  he  agreed 
to  pay.  877  sheep  and  173  oxen  (of  which  4  died  on  the  railway 
journey)  were  delivered  to  the  defendant.  It  ifi  not  quite  clear 
that  this  was  the  exact  number  originally  agreed  to  be  sold,  bqt 
nothing  turns  on  the  discrepancy  (if  any),  nor  does  any  point 
arise  with  regard  to  the  4  which  died  en  route. 

The  sheep  were  railed  on  the  8th  April,  and  received  at 
Johannesburg  on  the  10th.  The  o;Len  were  railed  between  the 
9th  and  the  11th  April,  and  received  on  the  11th  and  13th. 
On  the  14th  April  the  animals -showed  a  disinclination  to  take 
food.  On  the  15th  the  defendant  had  them  medically  examined, 
and  was  told  that  they  were  ill.  By  the  17th  April  18  oxen 
and  50  to  60  sheep  had  died,  and  after  that  they  died,  as  the 
defendant  says,  "one  day^ter  the  other.*'    On  the  18th  April 
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the  defendant  telegraphed  to  the  plaintifiB  that  the  cattle 
dying  wholesale,  and  that  he  oould  not  accept  their  draft  for 
the  oxen,  and  asking  them  to  come  tip  personally  to  settk 
matters.  And  on  the  21st  his  solicitor  wrote  formally  repvidiat- 
ing  the  whole  of  the  cattle  and  the  sheep,  and  informing  the 
plaintiflb  that  they  were  at  their  risk^^and  that  the  plaintifis 
would  be  held  liable  for  damages. 

Before  or  after  the  date  of  repudiation  the  animals  were 
also  examined  by  Dr.  Scott  and  by  Dr.  Theiler,  the  Govern- 
ment  veterinary  bacteriologist  23  oxen  and  135  sheep  were 
slaughtered  and  the  carcases  sold  apparently  before  the  natoie 
of  the  disease  was  recognised.  71  oxen  and  333  sheep  died 
from  disease,  and  the  whole  of  the  remainder  were  afterwards 
slaughtered  by  order  of  the  Medical  Officer  of  Health. 

I  am  quite  satisfied  from  the  evidence  (particularly  that  <tf 
Dr.  Theiler)  that  the  disease  from  which  the  cattle  soffBred 
wais  South  African  redwater,  and  that  the  disease  from  which 
the  sheep  suffered  was  heartwater.  I  am  also  satisfied,  and  in 
fact  it  is  common  ground  between  the  parties,  that  no  symptom 
of  either  of  these  diseases  was  apparent  when  the  beasts  were 
inspected  by  the  defendant  on  the  6th  April.  It  was,  however, 
contended  on  behalf  of  the  defendant  that  the  animiBds  had 
contracted  the  infection  before  they  were  despatched  by  the 
plainti£b,  and  that  they  were  therefore  subject  to  a  latent 
defect  This  was  denied  by  the  plaintiffs ;  but  it  was  also  con- 
tended on  their  behalf  that  even  if  it  was  so  the  sale  was  of 
the  animals  as  they  stood  with  all  faults,  or,  to  use  tiie  Dutch 
expression,  voetatoats.  It  was  not  disputed*  that  if  the  animals 
were  sent  off  with  the  infection  upon  them,  and  if  the  sale 
was  not  with  all  faults,  the  defendant  was  entitled  to  re- 
pudiate the  contract  and  to  claim  against  the  plaintiflb  the 
expenses  which  he  had  incurred.  There  are  therefore  two 
questions  to  be  determined:  (1)  When  the  infection  was  con- 
tracted, and  (2)  whether  the  sale  was  with  all  faults. 

With  regard  to  the  first  point,  the  most  valuable  evidence 
produced,  and  the"  only  evidence  which  in  my  opinion  is  entitled 
to  be  called  expert  scientific  evidence,  was  that  of  Dr.  Theiler. 
Dr.  Theiler  stated  that  the  period  from  the  time  the  infection 
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18  contracted  to  death  is  in  the  case  of  redwater  from  fifteen 
to  thirty-one  days,  and  in  the  case  of  heartwater  from  nine- 
teen to  twen4y-five  days,  and  that  in  chronic  cases  the  disease 
may  extend  over  a  considerably  longer,  period.  He  also  said 
that  redwater  cannot  be  caught  by  one  ox  from  another,  bnt 
only  from  the  larvae  produced  by  the  eggs  of  infected  ticks. 
He  said  that  heartwater  also  is  a  tick  disease,  from  which  I 
think  I  may  infer  (although  Dr.  Theiler  did  not  say  so  in  so 
many  words)  that  it  also  is  only  communicated  by  infected  ticks; 
Dr.  Theiler  said,  further,  that  Delagoa  Bay  was  at  the  time 
in  question  an  infected  area.  If  this  is  correct,  and  I  can 
oome  to  no  other  conclusion  than  that  it  is  correct,  both  the 
cattle  and  the  sheep  must  have  become  infected  before  the 
8th  April,  and  we  know  that  between  the  2nd  and  the  8th 
Aprfl  they  were  tupied  out  on  to  a  public  graadng  ground  at 
Delagoa  Bay,  which  was  an  infected  area.  The  fact  that  these 
particular  animals  caught  the  disease  while  local  animals  did 
not  is  explained  by  the  fact  that,  as  stated  by  Dr.  Theiler, 
local  animals  were  immune,  while  these  animals  (which  we 
have  in  evidence  had  recently  been  imported  from  Australia) 
were  not  Accordingly  I  come  to  the  conclusion  that'  the  animals 
were  infected  before  they,  left  Delagoa  Bay. 

The  remaining  question  is  whether  they  were  sold  with  all 
.faulta  Now,  before  I  can  hold  that  the  sale  was  with  all  faults, 
I  must  find  that  an  express  contract  to  this  effect  was  entered 
into  by  the  parties.  The  mere  fact  that  the  purchaser  inspected 
before  buying,  although  it  might  be  suflicient  under  English  law 
to  negative  a  warranty  of  quality,  is  not  suflicient  under  the 
Boman-Dutch  law  to  constitute  a  sale  voetstoata.  What  waa 
there  in  the  present  case  beygnd'the  fact  of  inspection?  Mt. 
Ackermann  says  that  he  told  the  defendant  that  the  beasts  were 
not  up  to  the  contract  which  he  had  entered  into  with  the  con- 
signor in  Australia,  and  that  they  had  been  badly  treated,  and 
that  the  defendant  must  go  and  look  at  them  himself  and  make  an 
offer  for  them.  And  the  defendant  admits  that  Mr.  Ackermann 
told  him  he  was  to  look  for  himself  and  make  an  offer.  I  do  not 
think  that  this  is  enough  to  establish  that  the  sale  was  with  all 
faulta    There  were  many  reasons  why  it  was  desirable  that  the 
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defendant  should  inspect  the  beasts.  They  had  been  roughly 
handled  on  the  ship,  and  some  of  them  had  received  more  or  less 
severe  external  injuries ;  in  addition  to  which,  it  was  necessary 
before  the  defendant  could  name  a  price  that  he  should  see  their 
size  and  general  condition.  But  I  am  satisfied  that  no  such 
thought  as  that  the  defendant  was  to  take  the  risk  of  defects 
which  could  uot  be  detected  ever  crossed  the  mind  of  either  the 
defendant  or  of  Mr.  Ackermann. 

I  therefore  come  to  the  conclusion  that  the  sale  was  not 
intended  to  be  and  was  not  a  sale  with  all  faults.  1  may  add 
that  this  view  is  strongly  supported  by  the  fact  that  the  price 
agreed  tp  be  paid  by  the  defendant  was  not  by  any  means  a  low 
price. 

This  being  the  conclusion  at  which  I  have  arrivM,  it  follows 
that  the  plaintiffs'  action  faib,  and  that  the  defendant  is  en- 
titled to  judgment  on  his  claim  in  reconvention  fot*  the  sum  of 
£330, 13a  6d.    The  costs  must  be  paid  by  the  plaintiffs. 

Plaintiffs'  Attorneys :  Hofwsyr  dk  Burger;  Defendant's  Attor- 
ney: A,  Herahensohn. 


JESSEN  V.  JESSEN. 

1904.    March  29,  May  12.     Wesseijs,  J. 

Prndice* — InUriociUcry  order, — Unpaid  cosU. — Stay  of  proceedingB, 

Application  made  at  the  trial  of  an  action,  for  an  order  staying  the  pro 
ceedings  until  the  costs  of  an  interlocutory  application  had  been 
paid,  refused  on  the  ground  that  there  was  nothing  to  show  that 
the  refusal  to  pay  was  vexatious. 

The  plaintiff,  Hans  Jesseh,  for  the  second  time  sued  his  wife, 
Catherine  Elizabeth  Jessen,  for  divorce  on  the  ground  of  adultery, 
absolution  from  the  instance  having  been  granted  on  the  first 
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oocasioa.  It  appeared  that  the  parties,  who  were  married  in 
oommunity  of  property,  had  not  been  living  together  for  some 
time,  and  that  the  plaintiif  had  been  ordered  to  pay  the  defend- 
ant a  eertain  sum  per  week  as  and  for  alimony,  and  to  supply 
her  with  funds  for  the  purpose  of  defending  the  second  action. 
The  alimony  had  been  regularly  paid,  but  part  of  the  amount 
ordered  to  be  paid  for  the  purposes  of  the  action  still  remained 
unpaid. 

C  F,  StaUard,  for  the  plaintiff,  during  the  hearing  of  the 
second  action  applied  for  leave  to  amend  the  declaration  by 
alleging  further  acts  of  adultery  on  occasions  subsequent  to 
those  already  stated  in  the  declaration. 

Emile  NaOian,  for  the  defendant,  stated  that  he  could  not 
raise  any  objection  to  the  amendment,  but  that  a  postponement 
would  be  necessary  as  the  defendant  had  had  no  notice  of  the 
proposed  amendment 

Wesseus,  J.,  allowed  the  amendment,  ordering  that  the  case 
stand  over  aime  die,  and  that  the  plaintiif  pay  the  costs  of  the 
postponement. 

Postea  (HsLy  12):— 

The  case  had  now  been  set  down  for  further  hearing. 

Emile  Nathan,  for  the  defendant,  before  the  hearing  was  pro- 
ceeded with,  moved  for  an  order  staying  the  proceedings  on  the 
ground  that  the  costs  of  the  aforesaid  postponement  had  not  been 
paid  by  the  plaintiff.  He  mentioned  the  fact  that  part  of  the 
money  ordered  to  be  paid  by  the  plaintiff  to  the  defendant  still 
remained  unpaid ;  but  seemed  to  base  his  application  entirely  on 
the  ground  that  the  costs  of  the  postponement  had  not  been  paid. 
The  defendant,  however,  had  filed  no  affidavits,  and,  apart  from 
counseFs  statement,  there  was  nothing  to  show  what  had  been 
done  to  recover  the  said  costs.  The  following  authorities  were 
cited :  van  Zyl,  2nd  ed.  p.  788 ;  Waller  v.  Joy  (16  M.  &  W.  60) ; 
Thacker  v.  F(mrie  (14  S.C.  123). 

C.  F.  StaUard,  for  the  plaintiff:  The  proceeding  is  irregular. 
The  defendant  should  have  come  to  the  Court  by  way  of  an 
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interlocotory  motion,  and  ehoold  have  filed  affidavits  showing 
that  the  action  of  the  plaintiff  in  refusing  to  pay  was  vexatiousi 
The  case  is  down  for  hearing,  and  it  will  cause  great  incon- 
venience and  expense  if  the  action  is  not  proceeded  with ;  see 
MarUm  v.  Palmer  (9  Q.B.D.  89);  Oraham  v.  Sutton,  Garden 
it  Co.  ([1897]  2  Ch,  D^v.  3^7);  In  re  Wiekham  (86  CL  Div.  aft 
p.  282). 

Wessels,  J. :  \  shall  in  this  instance  follow  the  ruling  of 
LiNDLET,  L. J.,  in  In  re  Wiekham,  that  non-payment  of  costs  is 
per  ae  not  sufficient  to  stay  the  proceedings ;  but  if  it  appears  to 
the  Court  that  a  person  is  proceeding  vexatiously  in  not  paying 
costs  which  he  has  been  ordered  to  pay,  the  Court  has  a  discretion 
to  stay  proceedings  until  such  costs  be  paid.  In  the  present  case 
there  is  nothing  to  show  what  has  been  done  to  recover  the  oosts^ 
nor  is  there  anything  to  show  that  the  plaintiff  is  acting  vexa- 
tiously in  refusing  to  pay  the  cost&  Under  these  drcumstances 
the  trial  must  proceed  Although  I  express  no  definite  opinion 
as  to  the  practice  to  be  followed  in  applications  of  this  nature,  I 
certainly  think  the  English  practice  of  coming  to  the  Court  by 
way  of  an  interlocutory  application  with  affidavits  far  more  con- 
venient than  a  mere  motion  from  the  Bar  at  the  trial  of  the 
action. 

Plaintiff's* Attorney :  D.  R.  Malcolm;  Defendant's  Attorney: 
H.  W.  M.  Lagerwey, 
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CROGHAN'S  EXECUTRIX  v.  WHITBY  & 
WEBBER 

1904.    AprU  11,  May  17.    Bristowe,  J. 
Aiiameif, — Beeeipi  ofmofn^  on  htMfofa  dif/nL — How  far  uMin  the 

It  is  no  part  of  the  duty  of  an  attorney,  as  siich,  to  reoeiye  money  on 
behalf  of  his  client;  bat  where  a  transaction  which  is  within  the 
scope  of  the  business  of  a  firm  of  attKMmeySy  whether  strictly 
speaking  the  work  61  an  attorney  or  not^  inyolyes  the  receipt  of. 
nx>ney9  then  the.  receipt  of  such  money  by  one  partner  is  itself 
within  the  scope  of  the  business,  and  makes  the  firm  liable  therefor. 

An  attorney  is  liable  for  the  default  of  his  partner  acting  within  the 
scope  of  the  partnership  business. 

The  plaintiff  in  this  acticm  claimed :  (1)  Payment  of  the  sum 
of  £178,  10b.  6d.,  alleged  to  be  the  balance  of  an  amount  due  to 
her  by  the  defendants ;  or  (2)  in  the  alternative  a  statement  of 
account  and  payment  of  whatever  should  be  found  due  by  the 
defendants;  (3)  that  in  either  event  the  defendants  might  be 
ordered  to  hand  over  to  the  plaintiff  all  books,  documents,  and 
papers  belonging  to  plaintiff  or  the  estate  of  her  late  husband 

The  declaration  set  forth  that  plaintiff  was  the  widow  of  the 
late  James  C.  H.  Croghan,  and  resided  in  Johannesburg.  The 
defendants  resided  in  Johannesburg,  and  at  the  date  of  the 
events  hereinafter  set  forth  carried  on  business  there  in  partner- 
ship as  attorneys.  The  said  Jataes  C.  H.  Croghan  died -.on  the 
14th  March,  1903,  having  by  his  will,  dated  the  13th  March,  1903, 
demised  and  bequeathed  all  his  property  (movable  wd  immov- 
able) unto  the  plaintiff,  and  appointed  her  sole  trustee  and 
executrix  thereof.  The  plaintiff  appointed  the  defendants  her 
attorneys  to  act  for  her  in  the  administration  of  the  estate  of  her 
late  husband,  and  to  ooUect  and  pay  out  certain  moneys  for  her 
individually.  The  defendants  acting  as  aforesaid  had  collected 
for  the  plaintiff,  as.  appeared  from  an  account  annexed,  the  sum 
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oiSlQO,ji.nd  had  paid  out  sums  amounting  to  £521,  98.  6d.  The 
defendants,  although  requested,  had  refused  to  pay  over  to  the 
plaintiff  the  balance  of  £178,  lOs.  6d.,  being  moneys  in  their 
hands  belonging  to  the  plaintiff*.  The  defendants,  further,  had  in 
their  possession  certain  books,  documents,  and  papers  belonging 
to  the  said  estate  or  to  the  plaintiff  individually,  which,  ^though 
requested,  they  had  refused  to  hand  over  to  the  plaintiff. 

The  defendant  Webber  pleaded  that  he  was  never  appointed 
to  act  for  the  plaintiff  in  the  administration  of  her  husband's 
estate ;  that  he  never  received  or  paid  the  sums  in  question ;  and 
that  he  never  had  in  his  possession  any  of  plaintiff's  books,  docu- 
ments, or  papers.  The  defendant  Webber  further  pleaded  that 
£300  of  the  amount  alleged  to  have  been  collected  was  paid  to  cr 
on  behalf  of  the  plaintiff  either  by  him  or  by  the  firm  of  Whitby 
&  Webber,  and  that  the  remaining  £400  was  lent  to  or  deposited 
with  the  said  Whitby  only,  and  was  not  received  by  him  (the 
defendant  Webber)  as  member  of  the  firm  of  Whitby  &  Webber 
or  otherwise.  In  the  alternative  the  defendant  Webber  pleaded 
that  he,  or  the  said  firm  of  Whitby  &  Webber,  or  the  said  Whitby 
paid  to  or  on  behalf  of  the  plaintiff  the  two  sums  of  £300  and 
£400.  The  firm  of  Whitby  &  Webber  waa  dissolved  on  the 
30th  September,  1903. 

On  this  issue  was  joined. 

The  facts  appiBar  from  the  judgment. 

JB.  C,  Lane,  for  the  plaintiff,  referred  to  the  following  authori- 
ties :  Blyth  V.  Fkidgaie  ([1891]  1  Ch.  337);  Blair  v.  Bromley 
(16  L.J.,  Ch.  105);  Moore  v.  Knight  ([1891]  1  Ch.  547). 
Whitby  was  the  agent  of  the  firm,  and  transacted  business 
coming  within  the  scope  of  the  partnership  business.  The 
plaintiff  was  entitled  to  appropriate  the  £41  as  she  pleased; 
see  Stiglingh  v.  French  (9  S.C.  386). 

C.  F.  Stallai*d,  for  the  defendant  Webber,  contra :  The  busi* 
ness  transacted  by  Whitby  did  not  come  witliin  the  scope  of 
the  partnership  business ;  see  Harman  v.  Joim&on  (22  1Ii.J., 
Q,B.  297) ;  Plains  v.   Gregory  (L.R.  18  Eq.  621) ;  CUather  v. 

Twiaden  (28  Ch.  Div.  340). 

Cur,  adv,  vult 
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Pcwtea(May  17):— 

Bristowe,  J.:  In  or  about  the  month  of  April,  1903,  the 
plaintiff,  who  V^ras  the  sole  executrix  and  beneficiary  under  the 
will  of  her  husband,  then  recently  dead,  employed  Messrs.  Whitby 
&  Webber,  a  firm  of  attorneys  in  Johannesburg,  to  pass  the 
accounts  of  her  late  husband's  estate.  The  firm  of  Whitby  & 
Webber  consisted  at  that  time  of  Mr.  Whitby  and  Mr.  Webber. 
Mr.  Webber  was  in  England,  where  he  remained  until  the  follow- 
ing July,  the  business  in  his  absence  being  conducted  by  Mr. 
Whitby.  The  plaintiflTi?  instructions  were  given  to  Mr.  Whitby, 
and  the  transactions  which  have  led  to  this  action  were  carried 
on  by  him  alone.  In  pursuance  of  the  instructions  given  to  him 
by  the  plaintiff,  Mr.  Whitby  obtained  a  grant  of  letters  of 
administration  to  the  plaintiff,  and  some  time  in  April  received 
payment  on  her  behalf  of  certain  moneys  amounting  to  £400, 
which  were  due  on  &  policy  of  life  insurance  forming  part  of  the 
deceased's  estate.  On  the  5th  May  the  plaintiff  signed  the 
following  letter  on  note-paper  headed  with  the  name  of  the 
firm : — 

To  P.  E.  R.  Whitby. 

I  hereby  agree  to  deposit  with  yea  the  sum  of  X400  with  interest 
thereon  at  the  rate  of  X6  per  cent,  until  such  amount  shall  be  required 
by  me.  You  to  pay  thereout  all  testamentary  and  other  expenses  in 
connection  with  the  estate  of  J.  C.  H.  Croghan  deceased,  and  all.  his 
debts. 

There  can,  I  think,  be  no  doubt  that  the  £400  referred  to  in 
this  letter  was  the  £400  received  in  respect  of  the  policy.  In  the 
following  July  Mr.  Whitby  received  on  account  of  Mrs.  Croghan 
a  further  sum  of  £300,  being  the  purchase-money  of  a  boarding 
house  with  the  furniture  and  goodwill,  which  he  had  sold  by  her 
instructions. 

The  partnership  between  Messrs.  Whitby  &  Webber  was 
dissolved  on  the  30th  September,  but  the  dissolution  was  not 
gazetted  until  the  following  month.  In  the  meantime  the 
plaintiff,  being  unable  to  obtain  a  satisfactory  account  of  the 
sums  of  £400  and  £300,  commenced  this  action  against  Messrs. 
Whitby  &  Webber  for  payment  of  £178,  lOs.  6d.,  which  she 
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alle(|ned  to  be  the  balance  due  to  her,  or  altematiyely  bar  an 
aooonnt  and  payment  of  what  should  be  foand  doe.  She  abo 
daiiDS  delivery  up  of  all  books,  documents,  and  papas  beloogmg 
to  her  late  husband's  estate. 

Mr.  Whitby  did  not  defend  the  action,  and  on  the  8th 
December,  1903,  judgment  was  given  against  him,  by  whidi  he 
was  directed  to  file  an  account  within  a  week.  He  did  file  an 
account  showing  on  the  one  side  the  receipt  of  the  sums  of  £400 
and  £300,  and  on  the  other  side  payments  which  more  than 
exhausted  those  sum&  All  the  items  of  payment  were  admitted 
by  the  plaintiff  with  the  exception  of  three,  viz.,  item  No.  88, 
£85  paid  to  Bellin ;  item  Na  29,  £60  sundries;  and  item  Na  30, 
£14,  15s.  3d.  paid  to  one  Campbell.  Evidence  was  taken  with 
regard  to  these  items,  and  in  the  result  judgment  was  entered 
against  Whitby  for  £114,  15s.  3d  and  costs.  Of  this  sum  I 
understand  that  £100  was  a  compromise  of  the  two  items  of  £85 
and  £00,  and  £14, 15&  8d.  was  item  No.  .30,  which  was  a  payment 
made  by  a  cheque  drawn  by  Whitby  and  dishonoured.  Since 
the  date  of  this  Judgment  Whitby  has  absconded.  Only  £41  has 
been  obtained  from  his  estate  in  satisfaction  of  the  judgment, 
which  has  been  applied  in  payment  of  the  costs  ordered  by  the 
judgment  to  be  paid  by  him. 

The  defendant  Webber  has- defended  the  action,  and  the  case 
liow  comes  on  for  trial  against  him.  Mr.  Webber  pleads  that  he 
was  never  appointed  to  Sifit  for  the  plaintiff  in  the  administiaticm 
of  her  husband's  estate ;  that  he  never  received  or  paid  the*  sums 
in  question ;  and  that  he  has  never  had  in  his  possession  any  of 
the  plaintiff's  books,  documents,  or  papers.  And  by  amendment 
made  at  the  hearing  he  alleges  alternatively  that  he  or  the  late 
firm  of  Whitby  &  Webber  paid  the  sum  of  £300  to  or  on  behalf 
of  the  plaintiff,  and  that  the  £400  was  lent  to  or  deposited  with 
Whitby  only,  and  was  not  received  by  the  defendant  Webber 
as  a  member  of  the  firm  or  otherwise.  This  last  allegation  is 
hased  on  the  letter  of  the  5th  May,  which  I  have  already  read. 

•  No  authority  is  needed  fpr  the  proposition  that  by  the 
contract  of  partnership  each  partner  is  constituted  the  agent 
of  the  firm  for  the  purpose  of  transacting  all  matters  within 
the  scope  pf  the  partnership  business.    It  has  been  held  in 
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England  that  it  is  no  part  of  the  duty  of  a  solicitor,  as  sach, 
to  receive  money  on  behalf  of  his  client  For  this  it  is  suffi- 
cient to  refer  to  the  cases  of  Harman  v,  Johnson  (22  LJ,, 
Q3.  297) ;  Viney  v.  Chaplin  (2  de  Qex  and  Jones  at  pp.  481, 
482);  and  BawrdiiUm  v.  Boche  (27  LJ.,  Ch.  681).  On  the 
other  hand,  a  partnership  between  solicitors  may  be  and  fre- 
quently is  extended  to  include  work  which  is  not  part  of 
the  business  of  a  solicitor  properly  so  called.  This  extension 
may  be  expressed  in  the  original  contract  of  partnership,  or  it 
may  be  implied  from  the  course  of  coi^uct  which  the  partners 
have  pursued,  or  a  particular  transaction  may  be  brought  within 
the  scope  of  the  partnership  business  by  the  fact  that  it  has 
been  undertaken  on  behalf  of  the  partnership  by  consent  of 
all  the  partnera  And  it  is  clear  law  that  if  a  transaction 
which  is  within  the  scope  of  a  firm's  business  (whether,  strictly 
speaking,  work  of  a  solicitor  or  not)  involves  the  receipt  of 
money,  then  the  receipt  of  such  money  is  itself  within  the 
scope  of  the  business,  because  it  is  a  mere  part  of  the  trans- 
action in  respect  of  which  it  was  received ;  see  Blair  v.  Bromley 
(16  L.J.,  Ch.  105) ;  EaH  of  Dundanald  v.  Masterman  (7  L.R., 
Equity,  604),  and  other  cases. 

In  the  present  case  Messrs.  Whitby  Si  Webber  carried  on 
business  as  attorneys  and  conveyancers.  It  was  not,  and  it 
cannot  be,  disputed  that  the  passing  of  the  accounts  of  the 
late  Mr.  Ooghan's  estate  was  witlbin  the  scope  of  that  busi- 
ness, and  it  was  admitted  by  Mr.  Webber  with  perfect  frank- 
ness that  passing  the  accounts  of  an  estate  would  involve 
"getting  in  the  list  of  claims  against  the  estate  and  getting 
in  moneys  due  to  the  estate  and  paying  claims."  He  also  said 
that  it  would  not  be  within  the  scope  of  the  partnership  busi- 
ness to  borrow  money  from  a  client  Upon  this  it  is  dear 
that,  without  pausing  to  consider  what  should  be  held  in  this 
country  to  be  the  precise  scope  of  the  business  of  an  attorney 
or  conveyancer  properly  so  called,  the  receipt  of  the  £400  in 
April  was  within  the  powers  vested  in  Mr.  Whitby  as  agent 
for  the  firm.  And  since  Mrs.  Cr<^han  entrusted  her  bujriness 
to  the  firm,  it  follows  that  the  £400  was  received  by  him  on 
behalf  of  the  firm,  and  therefore  it  was  received  by  the  firm. 
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It  was,  however,  argued  that  the  letter  of  the  5th  May 
amounted  to  a  receipt  of  the  £400  by  Mrs.  Croghan.  from  the 
firm,  and  a  loan  of  it -to  Mr.  Whitby  personally.  I  cannot 
come  to  this  conclusion.  It  is  true  that  the  letter  purports 
to  be  addressed  to  ]tf r.  Whitby  only,  and  that  it  contains  an 
extraordinary  provision  as  to  interest,  which  can  only  mean 
that  the  plaintiff  was  to  have  interest  on  so  much  of  the  £400 
as  for  the  time  being  was  unexpended.  But,  on  the  other 
hand,  the  letter  is  written  on  note-paper  headed  with  the  name 
of  the  firm,  and  Mr.  Whitby  is  directed  to  apply  it  in  discharg- 
ing claims  the  payment  of  which  is  admittedly  embraced  in  the 
business  which  the  firm  had  undertaken  on  the  plaintiff's 
behalf. 

If  the  £400  had  not  been  alre€wly  in  the  hands  of  the  firm,  I 
think  I  should  have  felt  impelled  to  read  that  letter  as  an  agree* 
ment  to  deposit  money  with  the  firm  to  meet  the  claims  against 
Mr.  Croghan's  estate.  But  the  fact  that  the  firm  already  had  the 
£400  renders  it  quite  impossible  to  place  any  other  interpre- 
tation upon  the  transaction.  To  me  it  is  inconceivable  that  the 
plaintifi*  intended  to  release  the  firm  from  its  existing  obliga- 
tions to  account  for  the  money  to  her,  and  to  lend  the  money 
to  Whitby  personally  to  enable  him  to  make  payments  whidi 
it  was  the  business  of  the  firm  to  make.  I  think,  therefore, 
that  the  £400  having  been  received  by  the  firm,  the  obliga- 
tion is  on  the  firm  to  discharge  themselves  from  it,  and  that 
this  obligation  was  not  released  by  the  letter  of  the  5th  May. 
As  regards  the  £300,  it  was  not  disputed  that  the  receipt  of 
this  sum  was  a  partnership  transaction. 

The  items  of  payment  appearing  in  the  account  furnished  by 
Whitby  are  not  disputed  except  those,  viz.,^  Nos.  28,  29,  and  30, 
which  were  disputed  at  the  previous  hearing.  As  regards  item 
No.  30,  it  is  admitted  that  that  must  be  disallowed.  It  repre- 
sents, as  I  have  already  said,  the  amount  of  a  dishonoured 
cheque.  Item  No.  29  comprises  a  number  of  payments  alleged 
to  have  been  made  by  Whitby  to  the  plaintiff,  which  she  denies, 
and  for  which  no  vouchers  are  forthcoming.  I  must  therefore 
hold  that  this  item  cannot  be  allowed.  Item  No.  28  is  a  sum  of 
£85  which  Whitby  paid  to  Anderaon,  the  purchaser  of  the  board- 
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ing-house,  as  compensation  for  linen  and  cutlery  and  some  other 
articles  included  in  the  sale  which  are  alleged  to  have  been 
removed,  and  lor  some  furniture  which  was  included  in  the  sale, 
but  is  alleged  not  lo  have  belonged  to  the  plaintiff.  I  am  satis- 
fied that  the  furniture  did  belong  to  the  plaintiff.  As  regards 
the  linen  and  cutlery  I  am  also  satisfied  that,  if  it  was  removed, 
it  was  not  removed  by  the  plaintiff  or  by  her  orders.  And  I  am 
also  satisfied  (and  this  alone  is  sufficient  for  the, present  case) 
that  she  did  not  sanction  the  payment  of  the  sum  of  £85.  It 
was  therefore  an  unauthorised  payment  on  the  part  of  Whitby, 
and  must  be  disallowed. 

The  result  of  disallowing  these  items  is  that  on  the  account 
as  stated  by  Whitby  a  sum  of  £150,  10s.  fid.  remains  due  to  the 
plaintiff  It  was  said  that  this  sum  ought  to  be  diminished  to 
the  extent  of  the  £41  obtained  under  the  judgment  against 
Whitby,  which,  as  I  have  said,  has  been  appropriated  by  the 
plaintiff  to  ttie  eosts  payable  to  her  by  virtue  of  that  judgment, 
or  by  a  propc»'tiofiate  part  of  that  sum.  According  to  the  rule 
in  Clayiortds  case  (1  Mer.  605),  a  debtor  who  pays  money  to  his 
creditor  may  aj^ropriate  it  to  any  debt,  and  if  he  does  not  do  so 
ilien  the  creditor  has  the  option  of  appropriating  it  in  any  way 
he  pleases.  Following  this  rule,  I  think  that  the  plaintiff  was 
entitled  to  appropriate  the  £41  as  she  pleased,  and  she  was  there- 
fore within  her  rights  in  appropriating  it  to  the  costs. 

There  must  therefore  be  judgment  against  the  defendant  for 
the  siun  of  £150,  10s.  6d.,  and  for  delivery  up  of  all  (if  any) 
booksy  documents,  and  papers  belonging  to  lier  husband  s  estate, 
and  costs. 

The  result  is  unfortunate  for  Mr.  Webber,  who,  being  free 
from  blame  himself,  has  to  answer  for  his  partner's  faults.  But 
it  is  one  of  the  liabilities  involved  by  the  relation  of  partnership. 

Plaintiffs  Attorney:  D,  R.  Malcolm;  Attorneys  for  Webber: 
Baurmtnn  £  GUfillaru 
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SCHLIMMER  v.  EXECUTRIX  IN  ESTATE 
OF  RISING. 

1904.    April  25,  May  17.    Bbistows,  J. 

JurimKetian, — Rendenee, — Occupaiion  ofroomf'OT  oik&r  Aan  rerideniial 

pUTpo$69» 

The  pkintiff  sued  ttie  defendmnt  in  her  oepaeity  as  ezecntriz  in  the 
estate  of  lier  late  basband,  Alfred  Charles.  Rising,  for  payment  of 
the  balance  of  the  pnrchase^price  of  certain  land  sold  by  the  plaintiff 
to  the  said  Rising.  The  defendant  objected  to  the  jorisdictioa  of 
the  Courts  alleging  that  she  resided  in  the  district  of  Plretoria.  It 
appeared  that  at  the  date  of  the  said  oonteact  of  sale  the  plaintiff 
and  the  said  Alfred  Charles  Rising  were  both  rendent  in  Johan- 
nesburg. The  contract  was  entered  into  in  Johannesbnr;^  aad 
the  money  was  payable  there.  The  land  was  situated  beyond 
the  jnrisdietion  of  the  Courts  and  the  defendant  was' at  the  time 
when  the  action  was  brought  also  living  beyond  the  jnriadio- 
tion  of  the  Court  The  defendant^  however,  held  on  a  monthly 
tenancy  a  bouse  in  Fordsburg,  which  she  had  undor-lot  with  the 
exception  of  one  room  which  she  reserved  for  her  own.  use  whim  she 
visited  Johannesbuig,  which  she  did  on  an  average  once  a  week  to 
eonsult  her  legal  advisers.  Occasionally  she  slept  there.  Htid^ 
that  defendant's  objection  to  the  jurisdiction  should  be  sustained. 

The  plaintiff,  Ignatius  Schlimmer,  eaed  the  defendant^  Lucy 
Rising,  in  her  capacity  as  executrix  dative  of  the  estate  of  the 
late  Alfred  Charles  Rising  of  Johannesburg,  for  payment  of  the 
balance  of  the  purchase-price  of  certain  land  sold  by  the  plaintiff 
to  the  said  Alfred  Charles  Rising. 

The  defendant  objected  to  the  jurisdiction  of  the  Court  to  try 
the  action,  alleging  that  she  resided  in  the  district  of  Pretoria, 
beyond  the  jurisdiction  of  this  Court.    She  tl^dn  pleaded  oyer. 

By  consent  of  counsel  it  was  agreed  that  evidence  on  the 
question  of  jurisdiction  alone  should  be  led,  and  that  the  rest  of 
the  case  should  stand  over. 

The  facta  are  set  forth  in  the  judgment. 
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C.  0.  Ward  (with  him  S.  S.  Taylor),  for  the  plaintiff;  sab- 
mitted  on  the  facts  that  the  Court  had  jurisdiction ;  see  Bond  v. 
Overseen  of  Sty  Oeorge'a,  Hanover  Square  (LB.  6  C.P.  312); 
Thomson  v.  Okee  a/i\d  Naude  (9  S.C.  192);  Beedle  d:  Co.  v. 
Bowley  (12  aC.  401> 

J.  W.  Leonard,  K.C.  (with  him  Jl  W.  Piereon),  for  the  de- 
fendant, contra;  see  Einwaidy.  The  German  Weal  African  Co. 
(5  S.C.  86);  Ex  parte  BreuU,  In  re  Bowie  (16  Ch.  Div.  484); 
Dicey's  Conflict  of  Laws,  p.  96. 

CW.  0dv.  vuU. 

Poetea(MAyl7):— 

Bbistowe,  J. :  In  this  action  the  plaintiff  sues  the  defendant, 
as  executrix  of  her  late  husband,  for  the  unpaid  balance  of  the 
purchase  money  of  land  agreed  to  be  sold  to  him  by  the  plaintiff. 
The  defendant  pleads  to  the  jurisdiction  of  the  Court,  and  at  the 
hearing  it  was  agreed  that  the  rest  of  the  action  should  stand 
over  pending  the  decision  of  this  point 

At  the  date  of  the  contract  tor  sale  the  plaintiff  and  the 
defendant's  testator  were  both  resident  in  Johannesburg,  and 
the  contract  was  entered  into  and  the  purchase  money  is  pay- 
able there.  The  land  is  situate,  and  the  defendant  lives  and  was 
living  when  the  action  was  commenced,  beyond  the  jurisdiction 
of  the  Court 

The  defendant,  however,  holds  on  a  monthly  tenancy  a  house 
in  Fordsburg,  which  she  has  under-let  with  the  exception  of  one 
room.  This  room  she  reserves  for  her  own  use  when  she  visits 
Johannesburg,  which  she  does  on  an  average  once  a  week,  and 
occasionally  if  she  is  detained  late  she  sleeps  there.  It  is  dear 
that  she  has  not  submitted  to  the  jurisdiction* 

The  powers  of  this  Court  depend  on  sec&  24  and  27  of  the. 
Administration  of  Justice  Proclamation,  1902,  under  which  the 
Court  has  within  its  district  "  all  such  and  the  same  jurisdiction, 
powers,  and  authority  "  (except  appellate  and  review  jurisdiction) 
as  are  by  the  same  Proclamation  vested  in  the  Supreme  Court 
The  jurisdiction  of  the  Supreme  Court  is  defined  by  sec  16, 
which  is  as  follows :  "The  said  Court  shall  have  cognisance  of  all 

T.P.    04—38 
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pleas  and  jurisdiction  in  all  civil  causes  and  proceedings  arisiiig 
or  which  shall  have  arisen  within  the  said  Colony,  or  which  ihaU 
have  arisen  in  the  Transvaal  prior  to  the  annexation  thereof  to 
His  Majesty's  Dominions,  with  jurisdiction  over  His  Majesty's 
subjects  and  all  other  persons  whomsoever  residing  or  beings 
within  the  said  Colony." 

It  was  contended  that  these  sections  taken  together  give  this 
Court  jurisdiction  over  all  persons  "  residing  or  being  "  within  its 
district,  and  the  argument  turned  mainly  on  whether  having  a 
room  within  the  jurisdiction  constituted  "  being  "  within  it  On 
consideitition  I  doubt  whether  this  argument  is  sound.  Sec  16 
gives  the  Supreme  Court,  in  the  first  place,  *"  cognisance  of  all 
pleas,"  which  I  take  to  mean  pleas  of  the  Crown.  It  is  from  this 
that  it  derives  its  criminal  jurisdiction.  Next  it  gives  the  Court 
jurisdiction  in  all  civil  causes  arising  within  the  colony.  From 
this  it  derives  its  civil  jurisdiction.  Thirdly,  it .  gives  it  juris- 
diction over  all  persons  residing  or  being  within  the  colony. 
This  I  read  as  merely  supplementing  the  criminal  and  dvfl 
jurisdiction  already  given,  by  conferring  on  the  Court  such 
powers  over  people  in  the  colony  as  are  necessary  to  enable 
it  to  give  effect  to  its  sentences,  judgments,  and  orders. 

If  this  is  the  true  view,  then  the  jurisdiction  of  the  Supreme 
Court  in  a  civil  proceeding  depends  on  whether  it  is  a  cause  or 
proceeding  "arising"  in  the  colony,  and  not  on  whether  the 
defendant  is  "residing  or  being"  within  the  colony;  and  by 
parity  of  reasoning  the  jurisdiction  of  the  High  Court  in  a  dvil 
proceeding  depends  on  whether  it  is  a  cause  or  proceeding 
arising  within  the  district  of  the  High  Court,  not  on  whether 
the  defendant  is  "  residing  or  being  "  within  such  district  The 
broad  result  of  this  is  that  nothing  turns  on  the  words  *'  or 
being."  The  legislature,  which  is  of  course  free  to  distribute  the 
legal  work  of  the  country  among  the  various  courts  in  any  way 
it  thinks  fit,  might  have  defined  the  jurisdiction  of  the  High 
Court  in  such  a  way  as  to  exclude  the  questions  of  general  law 
with  which,  as  matters  stand,  I  think  I  am  confronted.  But  it 
has  not  done  so.  It  has  preferred  to  define  the  powers  of  the 
High  Court  by  reference  to  the  powers  of  the  Supreme  Court, 
and  I  therefore  have  to  apply  to  the  question  before  me  tlie 
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same  considerations  as  would  be  applicable  were  the  High  Court 
the  Supreme  Court,  and  the  Witwatersrand  District  the  whole 
of  the  Transvaal  Colony. 

Now  the  jurisdiction  of  the  courts  of  every  country  is  terri- 
torial in  its  extent  and  character,  for  it  is  derived  from  the 
sovereign  power,  which  is  necessarily  limited  by  the  boundaries 
of  the  State  over  which  it  holds  sway.  Within  those  boundaries 
the  sovereign  power  is  supireme,  and  all  persons,  whether  citisens, 
inhabitants,  or  casual  visitors,  who  are  personally  present  within 
those  boundaries  and  so  long  as  they  are  so  present,  and  all  property 
(whether -movable  or  immovable)  for  the  time  being  within  those 
boundaries,  are  subject  to  it  and  to  the  laws  which  it  has  enacted 
or  recognised.  All  such  persons  and  property  are  therefore 
subject  to  the  jurisdiction  of  the  courts  which  the  laws  of  the 
country  have  established,  so  far  as  such  laws  give  them  juris- 
diction. Over  persons  not  present  within  the  country  jurisdiction 
can  only  be  exercised  to  the  extent  of  any  property  they  may 
possess  within  the  country ;  and  over  persons  who  are  not  in 
the  country,  and  have  no  property  in  the  country,  no  juris- 
diction at  all  can  be  exercised.  {Cf.  the  judgment  of  Lord 
Selborne  in  Sirdar  Otirdyal  Singh  v.  Rajah  of  Faridkoie, 
[1894]  A.C.  683,  684,  and  Dicey's  Conflict  of  Laws,  pp.  46, 226.) 

Where  a  defendant  is  a  citizen  of  a  country  or,  without  having 
the  rights  of  citizenship,  is  permanently  or  temporarily  resident 
within  it  (see  Sirdar  Giirdyal  Singh  v.  Rajah  of  Faridkote, 
[1894]  A.C.  683),  he  is  amenable  to  every  form  of  legal  proceeding 
sancti(Mied  by  the  laws  of  that  country.  How  far  the  courts 
will  exercise  jurisdiction  over  a  casual  visitor  or  a  person  who, 
not  being  actually  present,  has  nevertheless  property  in  the 
country,  depends  upon  the  laws  in  force  in  the  particular  State, 
which  (subject  to  any  special  provisions  of  the  statutory  or 
eommon  law)  for  the  most  part  follow  in  this  respect  the 
recognised  rules  of  private  international  law. 

The  cases  of  Einwald  v.  German  West  African  Co,  (5  S.C.  at 
p.  91)  and  Sehunke  v.  TayU>i*  &  Simands  (8  S.C.  at  p.  106)  show 
to  what  extent  the  Transvaal  courts  should  assume  jurisdiction 
in  civil  actions  (omitting  from  consideration  proceedings  which 
have  referenee  to  statiis)  over  peregrini  or  casual  visitors,  and 
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over  persons  who,  without  being  themselvee  present,  have  property 
in  the  colony.  It  appears  from  those  authorities  that^  speakiDg 
generally,  jurisdiction  will  be  assumed  in  three  classes  of  cases: 
(1)  In  actions  in  rem  where  the  subject-matter  oC  the  action  is 
situate  within  the  jurisdiction ;  (2)  in  actions  of  tort  where  the 
tort  has  been  committed  within.the  jurisdiction ;  and  (3)  iaactioos 
of  contract  where  the  contract  has  been  entered  into  or  is  to  be 
fulfilled  within  the  jurisdiction. 

The  next  question  is.  What  is  the  machinery  by  which  the 
courts  enforce  their  civil  jurisdiction  ?  A  person  reeideut  in  this 
country,  whether  domiciled  here  in  the  technical  sense  or  not^  and 
whether  entitled  to  the  full  privileges  of  citusenahip  or  not,  and 
whether  his  resideniDe  is  permanent  or  temporary  (see  EinwM 
V.  Oerman  West  African  Co.,  5  S.C.  at  p.  91 ;  London  and  Souih 
African,  Exploratipn  Co.  v.  Cathapadyachy,  8  H.C,  Rep.  8S; 
8vrdar  Ou/rdyal  Singh  v.  Bajah  of  FaridkoU,  [1804]  A.C.  688X10 
brought  to  the  Bar  of  the  courts  by  service  on  him  of  a  summons 
in  an  action  or  of  a  petition  or  notice  of  motion  as  the  case  may 
require,  or  if  service  cannot  be  effected  then  by  edietal  citation. 

But  in  the  case  of  a  pereffrinus,  or  of  a  person  who  is  absent 
but  has  pro^rty  in  the  country,  this  is  not  sufficient;  and  it  is 
the  established  practice  of  South  Africa  that  in  order  to  faring 
such  a  person  before  the  courts  (in  any  of  the  forms  of  action 
which,  as  I  have  stated  above,  can  alone  be  maintained  against 
him)  it  is  necessary  that  there  shcmld  be  in  addition  an  arrest 
(if  he  is  himself  outside  the  jurisdiction)  of  his  property  within 
the  jurisdiction,  or  (if  he  is  himself  within  the  jurisdiction) 
of  his  person  or  of  his  piaoperty  or  both  {Einvxdd  v.  Qtrmdn 
Weet  J^frioan  Co.,  supra ;  London  and  South  African  Explora- 
turn  Co.  V.  Cathapadyachy,  eupra).  In  other  words,  the  courts 
will  not  assume  jurisdiction  in  these  cases  until  the  steps  whidi 
under  the  law  of  this  country  can  be  taken  to  insure  that  the 
proceedings  shall  be  effective  have  in  fact  been  taken^ 

In  the  present  case  there  has  been  no  arrest  of  eithw  the 
person  or  property  of  the  defendant  The  question  which  I  have 
to  decide  is  therefore  simply  whether  she  resides  within  or  is  an 
inhabitant  of  the  district  covered  by  the  jurisdiction  of  the  Hi^ 
Court,  or  whethershe  is  a  mere  peregrinus.    Now  resideiiee  in  a 


SCHLIMMBB  y.  EXSCUTBIX  IN  ESTATE  OF  RISINO.     US 

place  in  the  ordinary  sense  means  having  one's  home  or  place  of 
abode  there  {Beedle  &  Co.  v.  Boidey,  12  C.S.  401 ;  Eabib  Motan 
V.  Tlkt  Trammaal  Oovemmmt,  [1904]  T.S.  404),  and  priTnd  facie 
the  same  signification  attaches  to  the  word  "  inhabitant  '*  (Bex  v. 
MitduU,  10  East,  511).  In  this  sense  Mrs.  Rising  is  certainly 
not  resident  or  inhabitant  within  the  Johannesburg  district 

No  doubt  under  particular  statutes^  as,  for  instance,  statntes 
rdating  to  voting  or  rating,  resident  may  be  used  in  a  more 
limited  sense  as  being  equivalent  to  householder.  An  instance 
of  this  will  be  found  in  the  case  of  Thomson  v.  Okee  and  Naude 
(9  S.C.  192).  But  I  do  not  think  that  cases  of  this  kind  have 
any  bearing  on  the  case  before  me.  The  mere  possession  of 
property  may  be  sufficient  to  confer  voting  rights  and  to  sub- 
ject the  owner  to  liabilify  for  rates,  .but  it  cannot  turn  a  pere- 
grvaus  into  an  iiMxla.  In  which  of  these  two  categories  a 
person  is  to  be  placed  depends  not  on  what  property  he  owns, 
but  on  the  extent  to  which  he  is  personally  present.  Again, 
I  take  it  that  a  peregrvaue  is  none  the  less  so  because  in  the 
course  of  a  casual  visit  he  sleeps  in  the  country,  or  because  his 
peregrinations  bring  him  into  the  country  on  several  oocasiona 
Is  he  any  the  less  so  because,  instead  of  hiring  a  room  at  an  hotel, 
he  keeps  one  for  his  own  exclusive  use  ?  I  express  no  opinion  as 
to  whether  the  retention  of  a  room  or  a  house  for  a  permanent, 
though  not  a  residential,  purpose  (as,  for  instance,  for  carrying 
on  a  business)  would  constitute  him  an  incola  as  distinct  from  a 
peregrimuB,  because  Mrs.  Rising  does  not  even  do  this.  It  was 
suggested  that  she  used  her  room  in«Fordsburg  for  the  business 
of  administering  her  husband's  estate,  but  there  is  no  evidence  of 
it.  She  comes  into  Johannesburg  because  her  legal  advisers  are 
there,  and  she  has  to  consult  them  (possibly  in  matters  relating 
to  her  husband's  estate),  and  she  keeps  a  room  because  it  is  con- 
venient for  her  to  have  a  place  to  rest  in.  Can  it  be  said  that  a 
person  who  comes  into  a  place  to  market  or  to  visit  his  medical 
or  legal  advisers  is  anything  but  a  peregrinus,  even  though  such 
visits  may  be  frequent ;  and  is  he  any  the  less  so  because  he  keeps 
a  room,  not  to  live  in  or  for  any  permanent  purpose,  but  merely 
as  a  place  where  he  may  go  when  his  casual-  visits  bring  him 
there  ?    It  seems  to  me  that  if  the  defendant's  visits  are  casual, 
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the  fact  that  she  retains  a  room  for  her  own  use  carries  the  case 
ho  further.  The  retention  of  the  room  may  be  a  circumstance  to 
be  considered  in  determining  whether  the  visits  are  casual  or 
not ;  but  if  the  Court  is  once  satisfied  that  they  are  caHual,  then 
it  seemA  to  me  the  mere  retention  of  the  room  is  immaterial.  If 
this  were  not  so,  the  mere  possession  of  property  might  transform 
a  peregrimi8  into  an  incola. 

I  come,  therefore,  to  the  conclusion  that,  so  far  as  the  district 
subject  to  the  jurisdiction  of  this  Court  is  concerned,  Mra  Rising 
is  a  mere  peregvinus.  She  might  perhaps  have  been  subjected 
to  the  jurisdiction  by  an  arrest,  but  this  has  not  been  done.  I 
therefore  hold  that  I  have  no  power  to  hear  this  action. 

The  defendant  asks  by  her  plea  that  the  action  may  be  dis- 
missed. This  is  a  course  which  I  certainly  shall  not  take  at 
present.  I  think  the  proper  order  to  make  is  that  the  action 
shall  stand  over  in  order  to  enable  the  plaintiff  to  apply  to  the 
Supreme  Court  for  an  order  transferring  the  action  to  that 
Court.  The  costs  thrown  away,  which  I  apprehend  to  be  merely 
the  costs  of  the  hearings  in  this  Court,  will  have  to  be  paid  by 
the  plaintiff  in  any  event  The  remaining  costs  will,  if  the 
action  is  transferred,  be  costs  in  the  transferred  action.  If  it  is 
not  transferred,  an  application  with  regard  to  them  can  be  made 
to  this  Court  at  a  later  date. 

Plaintiff's  Attorneys :  Tredgold,  Steytler  Jk  Beyers ;  Def end- 
ant'd  Attorney :  A.  B.  van  Os, 
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GERMISTON  RATEPAYERS'  ASSOCIATION 
V.  GERMISTON  MUNICIPALITY. 

1904.    May  6,  I3i  and  17.    Wessels,  J. 

Jlunicipaliiy. —  ValtuUian  roll. — Time  fixed  by  law /or  lodging  obfee- 
tiana, — Application  by  ratepayers  for  an  extension  qf  the  time 
rtfaeed  by  mtmicipality. — Power  qfthe  Court  to  inter/ere. 

The  Coart  has  no  power  to  interfere  witii  the  discretion  of  a  Municipal 
CouncU  in  refusing  to  a  section  of  the  ratepayers  to  extend  the 
minimum  time  fixed  by  law  for  lodging  objections  to  the  valua- 
tion roll,  where  no  legal  wrong  by  Buch  refusal  is  done  to  the 
ratepayers,  although  it  appears  from  the  circumstances  that  the 
Council  is  acting  unreasonably  in  refusing  to  grant  such  an  exten- 
sion of  time. 

This  was  the  return  day  of  a  rule  nisi  granted  on  the  6th 
May,  1904,  at  the  instance  of  the  president  and  secretary  of  the 
Germiston  Ratepayers'  Association,  calling  upon  the  Germiston 
municipality  to  show  cause  why  the  time  for  lodging  objections 
to  the  valuation  roll  of  the  2l8t  April,  1904,  should  not  be  ex- 
tended for  three  weeks  to  enable  the  applicants  to  file  objections 
to  the  valuations  contained  in  the  said  roll,  and  why  they  should 
not  be  ordered  to  pay  the  costs  of  this  application. 

The  facts  are  fully  set  forth  in  the  judgment. 

8.  S.  Taylor,  for  the  applicants,  moved  for  confirmation. 

/.  de  ViUiers  (with  him  S.  Hartogh),  for  the  respondents, 
submitted  that  the  Germiston  Ratepayers'  Association  was  not  a 
juristic  person,  and  therefore  could  not  appear  in  law.  Any 
individual  ratepayer  could  have  appeared ;  and  the  rights  of  the 
association  were  no  greater  than  the  rights  of  a  single  ratepayer. 
The  applicants,  as  an  association,  were  claiming  an  extension  of 
time  on  grounds  on  which  an  individual  ratepayer  could  not  have 
claimed  an  extension.  An  individual  ratepayer  would  not  re- 
quire  an  extension,  because  so  far  as  he  was  concerned  the  period 
allowed  by  law  for  lodging  objections  was  ample.    He  further 
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contended  that  the  Court  had  no  power  to  interfere  with  the  dis- 
cretion which  the  law  conferred  upon  the  municipality ;  that  even 
if  the  Court  had  such  power,  it  was  clear  that  the  pow^  oould 
only  be  exercised  where  some  wrong  was  being  committed.  In 
the  present  case  it  had  not  been  shown  that  any  wrong  was  being 
done. 

Taylor,  in  reply,  submitted  that  the  whole  question  was 
whether  the  discretionary  power  vested  in  the  respondents  had 
been  exercised  in  a  reasonable  manner.  It  was  an  established 
principle  of  law  that  where  an  enactment  conferred  a  discretion- 
lEury  power  the  Court  had  jurisdiction  to  prevent  or  remedy  an 
abuse  of  such  power;  see  MaxweU,  3rd  ed.  p.  171 ;  London  and 
South  African  Exploration  Co.,  Ltd,,  v.  KimberUy  Town  Cau/ncU 
(2  H.Ci}.  331).  The  Ordinance  provided  that  in  no  case  the 
time  should  be  less  than  fourteen  days  for  all  municipalities,  bat  it 
was  clear  from  the  very  words  of  the  Ordinance  that  the  legislatare 
intended  to  confer  upon  individual  municipalities  the  power  to 
extend  the  time  should  the  necessity  arise ;  see  Queen  v.  Assest- 
ment  Committee  of  SairU  Mary  Abbotts,  Kensington  ([1891]  1 
Q.B.  378) ;  Queen  v.  Overseers  and  Surveyors  of  Highways  of 
LangrivUle  (14  Q.B.D.  83).  From  the  facts  it  was  plain  that  the 
request  of  the  ratepayers  for  an  extension  of  the  time  was  reason- 
able, and  that  the  municipality  had  abused  their  power  in  refusing 
to  extend  the  time. 

Cur  adv.  vuU. 

PosteaQ/LsLyn):— 

Wessei^,  J.:  In  this  matter  I  granted  a  rule  nisi  calling 
upon  the  respondents  to  show  cause  why  the  time  for  lodging 
objections  to  the  valuation  roll  should  not  be  extended  for  three 
weeks,  to  enable  the  applicants  to  file  objections  to  the  valuations 
contained  in  the  rolL  When  I  consider  the  petition  and  the 
other  affidavits  filed  in  the  case,  I  must  say  that  I  think  the 
petitioners  have  beeii  very  unfairly  dealt  with  by  the  muni- 
cipality. They  approached  the  municipality  with  the  most 
reasonable  request  to  give  them  a  little  longer  time  to  inquire 
into  the  valuatiQus  i^nd  to  file  objections. 
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It  appears  that  the  miinicipalitj  of  Qermiston  is  divided  intp 
two  sections — the  town  wards  and  the  mine  wards.  The  peti- 
tioners and  the  Ratepayers'  Association  may  be  said  to  represent 
the  town  wards ;  whilst  the  mine  wards  may.  I  think,  not  un- 
fairly be  described  as  representing  a  bare  majority  in  the  Muni- 
cipal CoondL  The  applicants  complain  that  the  property  in  the 
mine  wards  is  undervalued,  and  that  therefore  the  burden  of  taxa- 
tion presses  unduly  upon  them.  The  applicants  are,  moreover, 
anxious  to  show  this  before  the  Valuation  Court ;  but  in  order  to 
be  able  to  do  so.  it  is  a  condition  precedent  laid  down  by  the  Or- 
dinance that  objections  as  to  undervaluation  must  be  made  in 
accordance  with  the  schedule  to  the  Ordinance.  It  is  not  enough 
for  the  objector  to  say  such  and  such  a  stand  is  undervalued. 
He  must  go  further,  and  set  out  what  figure  he  thinks  ought  to 
be  substituted,  as  well  as  the  reasons  why  he  considers  the  entry 
should  be  altered  If,  therefore,  a  ratepayer  wishes  to  lodge  an 
objection  to  any  valuation,  he  must  institute  an  inquiry  so  as  to 
be  able  to  formulate  his  objection  in  due  form. 

In  the  case  where  there  has  been  a  systematic  undervaluation 
of  one  section,  the  difficulty  with  which  the  objector  has  to  con- 
tend becomes  very  great,  and  ample  time  should  be  given  to  such 
objector  to  institute  the  necessary  inquiries.  Now  sec  9  of  Ordi- 
nance No.  43  of  1903  provides  that  when  the  valuation  roll  has 
been  completed  it  shall  be  laid  upon  the  table  for  public  inspec- 
tion, and  shall  be  published  in  one  or  more  local  papers.  The 
notice  in  the  paper  shall  require  objectors  to  lodge  their  objec- 
tions within  a  specified  time,  not  less  than  fatirteen  days  from 
the  first  ptMication  of  such  notice.  On  the  23pd  April  the  notice 
was  published,  and  on  the  9th  May,  a  Monday  morning,  by  9 
o'clock,  the  objections  had  to  be  handed  in.  The  time  given, 
therefore,  is  barely  sixteen  days,  and  of  these  six  are  Saturdays 
and  Sundays.  The  municipality  has,  therefore,  given  the  objector 
two  days  more  than  the  minimum  provided  by  the  Ordinance. 

The  committee  of  the  Ratepayers'  Association  met  on  the 
earliest  opportunity,  and  called  a  meeting  of  ratepayers  for  the 
2nd  May.  On  that  day  the  ratepayers  asked  the  municipality 
for  an  extension,  but  this  was  refused.  The  reason  for  the 
refusal,  as  contained  in  the  letter  of  the  4th  May,  is  frivolous, 
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apd,  indeed)  has  Hot  been  repeated  in  any  affidavit  Mr.  de 
ViUiera  candidly  admits  that  no  harm  whatever  could  have  been 
done  by  granting  the  postponement  On  Thursday  the  5th  May 
the  Municipal  Council  met,  when  Mr.  Brammer,  a  member  for  a 
town  ward,  proposed  that  the  time  for  objections  should  be 
extended  for  one  month.  Six  councillors  voted  for  the  postpone- 
ment, and  six  against.  The  six  who  voted  against  represented 
the  mine  wards,  and,  with  the  exception  of  two  doctors  (who  are 
doctors  to  the  mines),  are  all  men  interested  in  the  mines,  whilst 
the  chairman  or  mayor  is  the  general  manager  of  the  Primrose 
and  Glencaim  mines.  Under  the  circumstances  one  would  have 
expects  ^he  chairman  to  give  his  casting  vote  in  favour  of  an 
extension  of  time ;  but,  as  a  matter  of  fact,  we  find  him  giving 
his  casting  vote  against  such  extension,  though  confessedly  such 
extension  of  time  could  injure  no  one,  and  might  result  in  a 
complete  readjustment  of  the  valuation. 

Taking  all  the  circumstances  into  consideration,  I  am  veiy 
strongly  of  opinion  that  if  ever  there  was  a  case  in  which  the 
Court  should  interfere  and  grant  an  extension  of  time  this  is 
such  an  one.  On  the  facts  I  am  wholly  with  the  applicants. 
But  it  is  urged  on  behalf  of  the  municipality  that  the  Court 
has  no  jurisdiction.  The  Ordinance  provides  a  certain  minimum 
time  within  which  objections  are  to  be  filed,  namely,  fourteen 
days.  The  municipality  has  the  discretion  of  extending  the 
time,  but  as  long  as  it  do^  not  give  a  notice  of  less  than 
fourteen  days  it  is  not  transgressing  the  law,  and  this  Court  has 
no  power  to  interfere.  It  was  pointed  out  in  argument  that  the 
fourteen  days  is  a  statutory  minimum,  which  applies  to  all 
municipalities,  and  that  it  would  be  grossly  unjust  that  the  same 
time  should  be  allowed  for  a  place  like  Germiston  as  for  a 
village  like  Bethal.  This,  however,  does  not  appear  to  me  to 
be  an  argument  which  ought  to  weigh  with  this  Court  It  is  a 
strong  argument  to  advance  before  the  councillors  of  the  Qer- 
miston  municipality,  but  it  is  not  one  that  can  affect  the 
decision  of  this  Court.  The  applicants  allege  that  the  time  is 
unreasonable,  and  that  if  the  Court  finds  that  it  is  unreasonable 
the  Court  has  the  power  to  extend  that  time.  Though  I  agree 
with  the  first  part  of  the  proposition,  no  authority  has  been 
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quoted  to  justify  my  holding  that  the  last  proposition  is  true. 
The  case  of  the  LoTidan  and  South  African  Exploration  Co,, 
Ltd.,  V.  Kimberley  Town  Council  ia  the  only  case  of  those 
quoted  which  may  be  said  to  bear  upon  this  dispute.  It  is 
true  that  the  Kimberley  court  held  that,  although  the  Act  pro- 
vided that  the  decision  of  the  Council  should  be  final  as  to  any 
valuation,  yet  the  Court  had  the  power  to  review  whether  the 
action  of  the  Council  was  regular  or  not  As  the  act  of  the 
Kimberley  Town  Council  was  irregular,  the  Court  refused  to 
recognise  it  This  power  every  court  of  superior  jurisdiction 
has.  Boni  jvdida  est  ampliare  jivriadictionem  is  a  maxim 
which  applies  to  every  superior  court.  "  Nothing  shall  be  in- 
tended to  be  out  of  the  jurisdiction  of  the  superior  court  but 
that  which  especially  appears  to  be  so"  (Stanton  v.  Styles, 
5  Ex.  583). 

This  Court,  therefore,  has  the  right  to  grant  a  remedy  for 
any  wrong  which  may  be  caused  to  a  person,  whether  such 
wrong  be  caused  by  a  private  individual  or  by  a  public  body. 
Admitting  this,  my  difficulty  lies  in  saying  that  the  Municipal 
Council  has  done  the  ratepayers  a  legal  wrong  in  adhering  to 
the  minimum  time  fixed  by  the  Ordinance.  Though  the  Court 
must  give  a  remedy  where  by  an  irregularity  a  fraud,  a  con- 
spiracy, or  an  injury  is  done  to  a  person,  yet  the  law  does 
not  count  it  an  injury  where  an  act  is  done  which  the  law 
allows.  Actibs  legia  nemini  facit  injuriam.  The  Ordinance 
allows  the  Council  to  give  fourteen  days'  notice,  or  more  if  it 
pleases ;  but  so  long  as  it  gives  the  statutory  fourteen  days' notice 
it  is  not  acting  contra  legem,  and  the  maxim  Lex  aefmper  dahit 
remsdium  does  not  apply.  Although  the  ratepayers  may  not 
be  in  as  advantageous  a  position  as  they  might  have  been  in 
if  they  had  got  a  longer  notice,  yet  they  are  not  considered 
in  the  eyes  of  the  law  to  have  suffered  an  injury.  I  regret, 
therefore,  that  I  cannot  assist  the  ratepayers.  The  rule  is  dis- 
missed, with  costs.. 

Applicants'  Attorney :  H,  Lindtfay  ;  Respondents'  Attorney  : 
/.  Hayinan, 
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VAN  DER  HOVEN  v.  TRANSVAAL  CON- 
SOLIDATED  COAL  MINES,  LTD. 

1904.    March  25,  28,  and  May  26.    Bristowe,  J. 

Landlord  and  tenant. — Lttaae. — Covenant  to  plant  and  tend  trw, — 
Cesttion  oftKe  leane. — Liability  ofoBiignee. — Meami/re  of  damage. 

A  cession  of  a  lease  is  not  complete  unless  it  has  the  e£foct  of  transfer- 
ring the  lessee's  contractual  obligaticms  from  the  lessee  to  the 
assignee.  It  requires  (1)  a  cession  by  the  lessee ;  (2)  an  accept- 
ance by  the  assignee ;  and  (3)  an  acceptance  by  the  landlord  of 
the  assignee  as  his  tenant. 

A  landlord  may  bind  himself  in  advance  to  accept  any  assignee  whom 
the  lessee  may  offer,  as,  «.y.,  where  the  lease  is  expressed  to  be 
assignable^  and  also  {mnhU)  if  the  lease  is  expressed  to  be  granted 
to  the  lessee  and  his  assigns. 

By  a  lease  entered  into  in  1892  the.  lessee  covenanted  to  plant  40,000 
trees  per  annum,  of  which  10,000  at  the  end  of  each  year  were  to 
become  the  property  of  the  lessor,  who  was,  however,  to  be  at 
liberty  to  leave  them  growing  on  the  land,  the  lessee  being 
bound  to  attend  to  them  while  tiiey  were  so  left  No  trees  had 
been  planted  >since  th^  first  year  of  the  lease,  and  the  plaintiff 
claimed  damsges  for  breach  of  the  covenant  since  1896.  It  ap- 
peared that  if  the  trees  had  been  planted  it  would  have  been  to 
the  lessor's  advantage  to  leave  those  of  them  which  would  have 
become  his  property  growing  on  the  land  during  the  whole  term  of 
the  lease.  HMy  that  the  lessee's  obligation  was  (1)  to  plant  the 
trees ;  and  (2)  to  tend  them  while  the  lessor  chose  to  leave  them 
in  situ^  and  tiiat  as  a  breach  of  the  first  obligation  put  it  out  of 
the  lessee's  power  to  observe  the  second,  the  lessor  was  entitled 
to  maintain  an  action  at  once  for  damages  for  breach  of  both- 

Heldy  also,  (1)  that  the  measure  of  damages  was  the  pecuniary  loss 
which  the  breach  entailed  on  the  lessor;  (2)  that  it  must  be 
assumed  that  the  lessor  would  have  acted  in  the  way  most  bene- 
ficial to  himself,  and  would  therefore  have  left  the  trees  growing 
on  the  land ;  and  (3)  that  the  loss  to  the  lessor  was  represented 
by  the  commercial  value  which  the  trees  would  have  had  if  the 
covenants  had  been  complied  with,  less  deduction  for  contingjancies 
and  for  the  costs  of  felling  and  removal,  and  a  discount  for  im- 
mediate payment 
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This  was  an  action  for  the  recovery  of  £15,000,  as  and  for 
damages  alleged  to  have  been  sustained  by  reason  of  a  breadi  of 
contract,  and  for  a  declaration  of  right& 

The  declaration  set  forth  that  (3)  on  the  7th  January,  1892, 
one  Pieter  Johannes  Yorster,  owner  of  the  farm  Honingkrans 
situate  in  the  district  of  Hiddelburg,  Transvtol,  entered  into  a 
notarial  agreement  for  valuable* consideration  with  one  Hendrik 
Johannes  Franfois  van  der  Hoven,  whereby  the  said  Vorster  leased 
and  the  said  van  der  Hoven  took  in  hire  the  said  farm  on  certain 
terms  and  conditions  contained  in  the  said  agreement  By  the 
said  ilgreement  it  was  agreed,  inter  alia,  that  the  said  van  der 
Hoven  should  have  the  right  to  sow  and  to  plant  trees  on  the 
said  farm  Honingkrans.  (4)  That  on  the  5th  March,  1892,  the  said 
Hendrik  Johannes  Fran9ois  van  der  Hoven,  as  lessor,  entered 
into  a  notarial  agreement  with  one  Ignatius  William  Charles 
van  Wyk,  as  lessee,  for  valuable  consideration,  whereby  the  said 
van  der  Hoven  leased  to  the  said  van  Wyk  certain  rights  in 
regard  to  coal  upon  the  said  farm  acquired  by  the  said  van 
der  Hoven  under  the  aforesaid  agreement  of  the  7th  January, 
1892.  By  the  said  agreement  of  the  5th  Match,  1892,  it  was 
further  provided,  inter  tdia,  that  the  said  van  der  Hoven  should 
give  and  grant  unto  the  said  van  Wyk,  as  lessee,  and  to  his  heirs, 
representatives,  or  assigns,  certain  portion  or  portions  of  the  said 
farm  Honingkrans,  on  which  portion  or  portions  the  said  lessee 
or  his  representatives  or  assigns  were  bound  and  obliged,  in  terms 
of  the  said  agreement  of  the  5th  March,  1892,  to  plant  and  to 
sow  a  certain  number  of  trees,  to  wit,  one  million  trees.  It 
was  further  stipulated  in  the  said  agreement  that  the  said  van 
Wyk  or  his  representatives  or  assigns  should  plant  or  sow  the 
said  trees  within  a  period  of  twenty-five  years,  reckoned  from 
the  1st  September,  1892,  such  trees  to  be  planted  or  sown  at  the 
rate  of  not  fewer  than  40,000  trees  yearly,  and  to  be  planted  or 
sown  in  manner  aforesaid  until  the  full  number  of  one  million 
trees  should  have  been  reached.  It  was  further  stipulated  in  the 
said  agreement  that  the  lessor  (the  said  van  der  Hoven)  or  his 
assigns  should  be  entitled  to  one-fourth  part  in  *  number  of  the 
trees  so  to  be  planted  as  aforesaid,  such  portion  to  be  delivered 
annually  to  the  lessor  or  his  assigns  by  the  l^sse^  or  his  assijcns* 
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the  said  lessee'  being  further  obliged  to  tend  to  the  said 
to  fence  the  same,  and  to  keep  the  fencing  of  the  said  trees 
in  good  order  and  repair.  (5)  That  on  the  6th  August,  1892, 
the  said  Ignatius  W.  C.  van  Wyk  of  the  one  part  entered 
into  a  notarial  agreement  for  lawful  consideration  with  George 
Morgan  Hofmeyer,  Tlieodore  Amadeus  Donges,  William  Angoa 
Hofmeyer,  and  Theodore  Amadeus  Donges  in  his  capacity  as 
the  duly  authorised  agent  of  Johannes  Donges,  all  of  the  other 
part,  whereby  the  said  van  Wyk  ceded  unto  the  parties  of  the 
other  part  all  his  rights,  title,  and  interest  in  and  arising  oat 
of  the  aforesaid  agreement  of  the  5th  March,  1892,  with  the  ex- 
ception of  a  certain  share  in  the  profits  and  benefits  arising  oat 
of  the  said  agreement  The  said  parties  of  the  other  part  further- 
more, by  the  said  agreement  of  the  6th  August,  18S^2,  took  upon 
themselves  all  the  duties  and  obligations  by  which  the  said  van 
Wyk  had  bound  himself  to  the  said  Hendrik  Johannes  Fran9oiH 
van  der  Hoven,  his  heirs,  representatives,  or  assigns  in  terms  of 
the  aforesaid  agreement  of  the  5th  March,  1892.  (6)  That 
thereafter,  acting  in  terms  of  the  said  agreement  of  the  6th 
August,  1892,  the  said  G.  M.  Hofmeyer,  T.  A.  Donges,  W.  A. 
Hofineyer,  and  J.  Donges  did,  together  with  the  said  van  Wyk,  at 
or  about  the  end  of  the  year  1892,  choose  and  select  a  certain  plot 
of  ground  for  planting  the  aforesaid  trees  on  the  north  side  of 
the  said  farm  Honingkrans,  and  they  did  begin  to  plant  the  said 
trees  to  the  number  of  about  10,000.  (7)  That  on  the  1st 
October,  1896,  at  Jolianncsburg,  the  said  G.  M.  Hofmeyer,  for 
himself  and  acting  as  the  duly  authorised  agent  of  I.  W.  C. 
van  Wyk,  and  W.  A.  Hofmeyer,  for  himself  and  acting  as  the 
duly  authorised  agent  of  T.  A.  Donges  and  Johannes  Donges,  of 
the  one  part,  entered  into  a  notarial  agreement  for  lawful  con- 
sideration with  Reginald  Wrcford  in  his  capacity  as  secretary, 
and  likewise  in  his  capacity  as  the  duly  authorised  agent  of  the 
Transvaal  Consolidated  Coal  Mines,  Ltd.,  of  the  other  part, 
whereby  the  parties  of  the  one  part  ceded,  assigned,  and  trans- 
ferred to  the  parties  of  the  other  part  in  their  capacity  aforesaid 
the  said  agreement  of  the  6th  August,  1892,  together  with  all  the 
rights,  obligations,  and  duties  thereto  attaching  and  therein  com- 
prised, and  the  said  Transvaal  Consolidate  Coal  Mines,  Ltd., 
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thereupon  and  as  from  the  21st  Auj^t,  1896,  bound  and  obliged 
themselves  by  the  said  agreement  of  the  1st  October,  1896,  duly 
and  properly  to  carry  out  and  perform  all  and  sundry  the  terms 
and  conditions  and  stipulations  in  the  said  agreement  of  the 
6th  August,  1892,  contained.  (8)  That  the  said  Hendrik  J.  F. 
van  der  Hoven  died  at  Johannesburg  on  the  25th  April,  1893,  and 
Hendrik  Johannes  van  der  Hoven  was  appointed  executor  testa- 
mentary of  the  estate  of  the  said  H.  J.  F.  van  der  Hoven.  (9)  That 
on  the  11th  January,  1894,  one  Alexander  King,  acting  as  the 
duly  authorised  agent  of  the  said  Hendrik  Johannes  van  der 
Hoven,  acting  in  his  capacity  as  executor  testamentary  aforesaid, 
did  sell  and  by  notarial  agreement  and  for  lawful  consideration 
cede,  assign,  transfer,  and  set  over  to  Fraus  Johannes  Wepener, 
his  order,  heirs,  representatives,  and  assigns  all  and  every  the 
rights,  title,  and  interest  of  the  said  H.  J.  F.  van  der  Hoven  in  and 
under  the  aforesaid  agreement  of  the  7th  January,  1892,  together 
with,  including,  and  subject  to  all  agreements  and  settlements  of 
•  what  kind  soever,  which  were  made  or  entered  into  with  third 
parties  by  virtue  of  or  in  reference  to  the  said  agreement  of  the 
11th  January,  1892,  including  all  rights,  title,  and  interest  which 
the  estate  of  the  late  H.  J.  F.  van  der  Hoven  had  in,  to,  or  by 
virtue  of  the  aforesaid  agreement  of  the  5th  March,  1892.  (10) 
That  on  the  26th  October,  1896,  the  said  F.  J.  Wepener  by 
notarial  deed  ceded,  assigned,  and  transferred  all  his  rights,  title, 
and  interest  arising  from  and  by  virtue  of  the  agreement  of  the 
11th  January,  1894,  and  thereby  all  the  rights  actiuired  in  and 
to  the  said  agreements  of  the  7th  January,  1892,  the  5th  March, 
1892,  the  6th  August,  1892,  and  the  Ist  October,  1890,  to  Hendrik 
Johaimcs  van  der  Hoven.  (11)  That  on  the  14th  April,  1899, 
the  said  H.  J.  van  der  Hoven  by  notarial  deed  ceded,  assigned, 
and  transferred  all  his  rights,  title,  and  intei-cst  arising  from, 
under,  and  by  virtue  of  the  said  agrceihent  of  the  26th  October, 
1896,  and  thereby  all  his  rights  acquired  in  and  to  the  said 
agreements  of  the  7th  January,  1892,  the  5th  March,  1892, 
the  6th  August,  1892,  and  the  Ist  October,  1896,  to  the 
plaintiff,  Hendrik  George  van  der  Hoven.  (12)  That  in  ac- 
cordance with  the  said  agi'eement  of  the  5th  Maix;h,  1892, 
the  said   van   Wyk    and    his   representatives,   successor,   and 
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assigns  were  bound  and  obliged  to^  and  for  the  benefit  of 
the  said  late  H.  J.  F.  van  der  Hoven  and  his  assigns  or  ces- 
sionaries to  plant  or  to  sow  a  certain  number  (namely,  one 
million)  of  trees  on  the  said  farm  Honingkrans  within  a 
period  o{  twenty-five  years,  reckoned  from  the  Ist  Septem- 
ber, 1892,  and  not  fewer  than  40,000  trees  each  and  every 
year,  until  the  full  number  of  one  million  trees  should  be 
planted ;  of  the  trees  so  planted,  as  aforesaid,  the  lessor  (namely, 
the  late  H.  J.  F.  van  der  Hoven)  or  his  assigns  should  be  en- 
titled to  a  fourth  part  to  be  delivered  yearly  to  him  or  to  his 
assigns  by  the  lessee  or  his  assigns,  who  were  further  bound 
to  take  proper  care  of  the  said  trees,  to  fence  in  the  same  and 
to  keep  the  fencing  of  the  said  trees  in  proper  repair.  (13)  That 
in  consequence  of  the  said  cessions  or  assignments,  by  notarial 
agreements  dated  respectively  the  6th  August,  1892,  and  the 
1st  October,  1896,  the  obligations  and  all  the  conditions  hav- 
ing reference  thereto  with  reference  to  the  sowing  and  plant- 
ing of  the  aforesaid  trees  and  the  care  and  fencing  thereof 
were  transferred  to  and  became  obligatory  on.  the  defendants, 
as  from  the  21st  August,  1896.  (14)  That  the  defendants  had 
failed  and  neglected  to  carry  out  the  terms  of  the  aforesaid 
obligations,  and  had  never  sown  or  planted  any  trees  on  the 
said  farm  Honingkrans,  notwithstanding  frequent  demand,  nor 
had  defendants'  predecessors  in  title  complied  with  the  afore- 
said obligation  to  sbw  and  plant  the  said  trees,  except  in  so  far 
as  stated  in  paragraph  6.  (15)  That  by  reason  of  defendants' 
failure  and  neglect  as  aforesaid,  and  of  their  consequent  breach 
of  the  terms  and  conditions  of  the  said  agreement  of  the  Sth 
March,  1892,  the  plaintiff,  as  cessionary  and  successor  of  H.  J. 
van  der  Hoven  and  his  predecessors  in  title,  under  and  by 
virtue  of  the  agreements  aforesaid,  dated  the  7th  January, 
1892,  the  5th  March,  1892,  the  11th  January,  1894,  the  26th 
October,  1896,  and  the  14th  April,  1899,  had  suffered  damages  to 
the  amount  of  £15,000.  (16)  That  the  plaintiff  was  further  en- 
titled to  claim  from  the  defendants  specific  performance  of  the 
obligations  imposed  on  the  original  lessee,  Ignatius  William 
Charles  van  Wyk,  under  the  agreement  of  the  5th  March,  1892, 
as  from  the  21st  August,  1896,  and  inter  alia  compli|»nce  by 
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defendants  with  their  obligations  to  plant  at  least  40,000  trees 
annoaUj  as  from  September,  1896,  until  September,  1917,  and 
with  their  further  obligation  to  deliver  to  plaihtiff  annually  at 
least  10,000  of  the  said  trees  as  from  the  1st  September,  1897, 
until  the  1st  September,  1918.  (17)  That  all  times  had  elapsed 
and  all  conditions  had  been  fulfilled  by  the  plaintiff  and  his 
predeoesHOTS  in  title  under  the  said  agreement  of  the  5th  March, 
1892,  entitling  plaintiff  to  claim  spe6ific  performance  as  aforesaid. 
The  plaintiff  claimed : — 

(a)  An  order  declaring  that  the  defendants  were  and  are 

bound  and  obliged  to  plant  annually  from  the '1st 
September,  1896,  to  the  1st  September,  1917,  at  least 
40,000  trees  on  the  said  farm  Honingkrans,  in  accord- 
ance with  the  said  agreement  of  the  5th  March,  1892. 

(b)  An  order  declaring  that  the  defendants  were  and  are 

bound  and  obliged  to  deliver  to  plaintiff  annually  from 
the  Ist  September,  1897,  to  the  1st  September,  1918,  at 
least  10,000  of  the  said  trees,  being  one  year's  growth 
on  the  said  farm  Honingkrans. 
(o)  Payment  by  defendants  of  £15,000  damages. 

(d)  Alternate  relief. 

(e)  Costs  of  suit 

The  defendants  denied  that  the  agreements  of  the  7th  Jan- 
uary, 1892,  or  the  5th  March,  1892,  or  the  6th  August,  1892, 
referred  to  in  paragraphs  3,  4,  and  5  of  the  declaration,  were 
correctly  or  sufficiently  recited  therein.  They  denied  paragraph 
6  of  the  declaration*  They  denied  that  the  agreement  of  the 
1st  October,  1896,  referred  to  in  paragraph  7  of  the  declaration^ 
was  correctly  or  sufficiently  recited  therein.  They  denied  that 
the  agreement  of  the  11th  January,  1894,  referred  to  in  para- 
graph 9  of  the  declaration,  was  correctly  or  sufficiently  recited 
therein ;  akid  they  specially  denied  that  the  said  agreement  in- 
cluded any  sale,  transfer,  or  cession  of  the  alleged  rights,  title,  and 
interest  which  the  estate  of  the  late  Hendrik  J.  F.  van  der  Hoven 
had  in,' to,  or  by  virtue  of  the  said  agreement  of  the  5th  March, 
1892.  The  defendants  denied  that  the  deed  of  the  26th  October, 
1896,  referred  to  in  paragraph  10  of  the  declaration,  was  cor- 
rectly or  siffficiently  'recited  therein ;  and  they  speciall;^  denied 
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that  all  or  any  of  the  alleged  rights  acquired  in  and  to  the 
said  agreements  of  the  7th  January,  1892,  the  5th  March, 
1892,  the  6th  August,  1892,  and  the  1st  October,  1892,  were 
ceded,  assigned,  or  transferred  by  the  said  deed.  The  defend- 
ants denied  that  the  deed  of  the  14th  April,  1899,  was  correctly 
or  sufficiently  recited  in  paragraph  11  of  the  declaration.  They 
pleaded  that  the  provisions  in  the  said  deed  purporting  to  cede, 
assign,  and  transfer  all  the  rights  acquired  in  and  to  the  said 
agreements  of  the  7th  January,  1892,  the  5th  March,  1892, 
the  6th  August,  1892,  and  the  1st  October,  1896,  referred  to 
in  the  said  paragraph  11,  were  of  no  force  and  effect.  The 
defendants  denied  paragraphs  12  and  13  of  the  declaration. 
They  pleaded  that  the  performance  of  the  obligations  with 
reference  to  the  planting  and  sowing  of  trees  and  the  care 
and  fencing  thereof,  referred  to  in  the  said  paragraphs,  were 
waived  by  the  late  Hendrik  Johannes  Franfois  van  der  Hoven 
and  his  successors  in  title  long  prior  to  the  11th  August,  1896, 
and  such  obligations  thereby  lapsed  and  became  unenforceable. 
The  defendants  denied  paragraphs  14,  15,  16,  and  17  of  the 
declaration.  They  pleaded  that  even  if  the  plaintiff  was  entitled 
to  claim  specific  performance  by  the  defendants,  as  alleged  in 
paragraph  16  of  the  declaration,  he  was  not  entitled  to  daim 
from  the  defendants  any  part  of  the  damage  referred  to  in 
paragraph  15  of  the  declaration,  for  the  following  reasons  : 
Prior  to  the  issue  of  the  summons  in  this  action  no  steps 
were  ever  taken  by  the  plaintiff  or  his  predecessors  in  title  to 
enforce  the  said  obligations,  but  the  plaintiff  and  his  predeces- 
sors in  title  acquiesced  in  the  non-performance  of  the  said 
obligations  by  the  defendants  and  their  predecessors  in  title, 
and  had  thereby  induced  the  defendants  to  believe  that  the 
performance  of  the  said  obligations  would  not  be  insisted  upon; 
in  consequence  whereof,  and  relying  on  such  acquiescence  and 
delay  as  aforesaid,  they  (the  defendants)  did  not  take  such 
steps  as  would  have  enabled  them  now  to  perform  the  said 
obligations.  The  defendants  further  pleaded  that  they  were 
from  the  month  of  October,  1899,  to  the  month  of  June,  1902, 
unable  to  plant  any  trees  on  the  said  portion  of  the  farm 
Honingkrans,  or  to  deliver  any  trees  to  the  plaintiff,  by  reason 
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of  the  war  between  the  late  South  African  Republic  and  Eng- 
land; and  even  if  the  plaintiff  was' entitled  to  any  damages,  as 
claimed  in  the  declaration,  the  plaintiff  was  not  entitled  to 
damages  incurred  in  respect  of  the  period  aforesaid. 

The  replication  joined  issue. 

During  the  course  of  the  trial  the  plaintiff  obtained  leave  to 
amend  his  declaration  by  inserting  between  paragraphs  7  and  8 
thereof  a  pairagraph  to  the  effect  that  on  or  about  the  said  1st 
October,  1896,  it  was  agreed  by  and  between  the  said  van  Wyk 
and  the  said  two  Messrs.  Hofmeyer  and  the  said  two  Messrs. 
Donges  and  the  said  H.  J.  van  der  Hoven,  that  all  the  rights  of 
action  and  otherwise  which  the  said  Messrs.  van  Wyk,  Hofmeyer» 
and  Donges,  or  any  of  them,  acquired  against  the  defendants 
tinder  and  by  virtue  of  the  said  agreement  of  the  said  date 
should  be,  and  the  same  were,  transferred  to  the  said  H.  J.  van 
der  Hoven,  who  was  at  the  time  the  only  person  beneficially 
interested  in  the  enforcement  of  the  obligations  undertaken  by 
the  said  van  Wyk  and  his  successors,  and  by  the  said  company 
in  the  premises. 

The  facts  are  fully  set  out  in  the  judgment 

J.  W,  Le<ma7*d,  K.C.  (with  him  Manfred  NatJian),  appeared 
for  the  plaintiff. 

C.  0,  Ward  (with  him  Balfour),  appeared  for  the  defendant& 
The  arguments  of  counsel  appear  sufficiently  from  the  judg- 
ment. 

Cur.  adv.  tndt. 

P(wtea  (May  26):— 

BmsTOWE.  J.:  In  this  action  the  plaintiff  claims  £15,000 
damages  for  breach  of  certain  covenants  to  plant  trees  on  a 
portion  of  the  farm  Honingkmns  in  the  district  of  Middelbufg, 
contained  in  a  lease  (which  was  really  a  sub-lease,  and  which  for 
brevity  I  will  call  the  "sub-lease")  dated  the  5th  March,  1892; 
and  niade  between  the  late  Hendrik  Johannes  Francois  van  der 
Hoven  of  the  one  part  and  Ignatius  William  Charles  van  Wyk 
of  the  other  part.  The  plaintiff  also  claims  certain  declarations 
of  right. 
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At  the  date  of  the  sub-lease  Mr.  H.  J<  F.  van  der  Hoven  hdd 
the  farm  Homngkrans,  together  with  all  the  owner's  rights  to 
coal  thereunder,  and  the  right  to  plant  trees  and  fell  and  dispose 
of  them  at  his  pleasure,  under  a  lease  (which  I  will  call  the 
"  head-lease  ")  dated  the  7th  January,  189?,  and  made  between 
the  then  owner  of  the  property  of  the  one  part  and  H.  J.  F.  van 
der  Hoven  of  the  other  part  This  lease  was  expressed  to  continue 
from  year  to  year  so  long  as  the  rent  was  regularly  paid ;  but  by 
subsequent  agreement  it  was  limited  to  ninety-nine  years,  and  by 
clause  9  the  lessee,  his  heirs,  or  successors  were  given  an  absolute 
right  to  cede  it  in  whole  or  in  part  without  the  lessor's  consent. 

The  sub-lease  contained  first  a  letting  of  H.  J.  F.  van  der 
Hoven's  coal  rights  under  the  head-lease  at  a  rent  of  £105  per 
annum  for  a  term  which  w:a8  to  run  from  year  to  year,  but  was 
to  continue  so  long  as  the  rent  was  regularly  paid.  It  then 
created  certain  rights  and  obligations  with  reference  to  a  proposed 
tree  plantation,  which  are  contained  in  clauses  14, 15,  and  16  and 
the  subsequent  clauses  of  the  deed.  Clauses  14, 15,  and  16  are 
as  follows : — 

(14)  Further,  the  lessor  grants  to  and  in  favour  of  the  lessee,  his 
heirs,  successors,  or  assigns  certain  portion  (or  portions)  of  said  farm 
Honingkrans,  which  shall  be  large  enough  to  plant  or  sow  one  millioa 
(1,000,000)  trees  in  such  a  manner  that  the  trees  are  not  planted  or 
sown  farther  apart  than  six  feet  square — said  piece  or  pieces  of  groond 
to  be  chosen  by  the  lessee  to  the  north  or  north-east  of  said  farm. 

(15)  The  lessee  shall  plant  the  said  number  of  trees  within  twenty- 
five  years  reckoned  from  the  1st  of  September,  1892,  and  not  less  than 
forty  thousand  trees'per  annum  to  be  planted  until  the  full  number  of 
one  milUon  shall  have  been  reached,  unforeseen  calamities  excepted 

(16)  The  lessor  shall  be  entitled  to  one-fourth  of  the  trees  thus 
planted  or  sown  yearly,  to  be  delivered  and  to  be  at  least  one  year  old ; 
but  the  lessee  shall  further  attend  to  the  trees  thus  delivered,  but  at  the 
risk  of  the  lessor. 

By  clause  22  it  was  provided  that  the  lessee  might  allow 
trees  to  remain  growing  on  the  plantation  after  the  expiration  of 
the  twenty-five  years  so  long  as  he  should  deem  fit,  and  clause  23 
stipulated  that  in  case  the  lessee,  his  successors,  or  assigns  wished 
to  part  with  the  coal  rights  and  cause  the  same  to  revert  to  the 
lessor,  the  lessee,  his  successors,  or  assigns  should  nevertheless  be 
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bound  to  pay  the  annual  rent  of  £105  if  he  or  they  wished  to 
continue  the  plantation  until  the  expiration  of  the  twenty-five 
years. 

By  a  deed  of  the  6th  August,  1892,  Mr.  van  Wyk  ceded  to 
Messrs.  G.  M.  and  W.  A.  Hof  meyer  and  Messrs.  T.  A.  and  J.  Donges 
"  in  full  and  free  possession  ...  all  his  right,  title,  share,  and 
interest  ...  in,  to,  and  by  virtue  of,  and  all  duties  and  obliga- 
tions of  whatsoever  nature "  which  he  had  taken  upon  himself 
by  entering  into  the  sub-lease;  and  the  cessionaries  declared  ''to 
accept  the  hereinbefore  described  cession  and  transfer  under  all 
the  stipulations,  terms,  and  conditions  which  are  connected  there- 
with, and  which  they  have  approved  and  agreed  ta" 

By  a  deed  of  the  1st  October,  1896,  van  Wyk  and  the  cession- 
aries under  the  last-mentioned  deed,  for  the  consideration  therein 
mentioned,  ceded  ''  in  full  and  free  property  "  to  the  defendants, 
who  therein  declared  to  accept,  "all  right,  title,  and  interest 
which  the  said  appearers  of  the  one  part  and  their  said  principals 
(namely,  the  assignors)  have  to  the  coal  and  other  rights  on  the 
said  farm  Honingkrans  according  to "  the  cession  of  the  6th 
August,  1892.  And  the  company  were  thereby  declared  to  have 
**  taken  over  the  said  rights  of  the  appearers  of  the  one  part  and 
their  principals  as  enumerated  in  "  such  cession,  "  with  all  other 
responsibilities  thereto  attached,  as  from  the  .21st  August,  1896," 
and  bound  themselves  to  fulfil  all  the  conditions  of  the  said 
oesesion  and  to  indemnify  the  assignors  therefrom. 

The  plamtiflTs  title  is  deduced  as  follows:  In  1898  H.  J.  F. 
van  der  Hoven  died,  and  H.  J.  van  der  Hoven  became  his  sole 
heir  and  executor.  Then  followed  two  deeds  of  the  11th  Jan- 
nary,  1894,  and  the  26th  October,  1896,  respectively,  to  which  I 
need  not  particularly  refer,  because  the  former  of  them,  although 
in  form  a  cession,  was  only  intended  as  a  security,  and  all  the 
rights  which  passed  under  it  were  re-ceded  by  the  deed  of  26th 
October,  1896.  On  the  14th  April,  1899,  a  deed  was  executed 
between  H.  J.  van  der  Hoven  and  the  plaintiff,  by  which  H.  J. 
van  der  ]Boven  ceded  to  the  plaintiff  all  his  ''  rights  title,  claim, 
and  demand  in  and  to  "  the  head-lease,  "  together  with,  in  addition 
to,  and  subject  to  all  agreements  or  arrangements  of  whatsoever 
nature  made  and  entered  into  with  third  parties  by  virtue  of  or 
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with  regard  to"  such  head-lease,  "or  affecting  the  said  farm 
Honingkrans^  .  .  .  there  being  included  in  this  cession  all  the 
right,  title,  claim,  interest,  and  demand  which"  H.  J.  van  der 
Hoven  "  has  or  had  in,  to,  or  by  virtue  of"  the  sub-lease  "  with 
regard  to  certain  coal  rights  and  tree  plantation  on  the  sud 
farm,- .  .  .  being  the  rights  of  the  said  H.  J.  F.  van  der  Hoven, 
now  deceased,  in  and  to "  the  sub-lease.  The  deed  then  recites 
the  cessions  of  the  6th  August,  1892,  the  Ist  October,  1896,  and 
proceeds,  "  consequently  hereby  ceding  to  and  in  favour  of  "  the 
plaintiff  "  all  the  right,  claim,  title,  interest,  demand,  or  right  of 
action  which"  H.  J.  van  der  Hoven  "has  or  had  against  the 
Transvaal  Consolidated  Coal  Mines,  Ltd.,  by  virtue  of"  the 
sub-lease  "for  compensation  concerning  breach  of  contract  or 
otherwise." 

It  is  not  disputed  that  the  tree-planting  covenants  in  the  sub- 
lease have  not  been  observed.  A  site  for  the  plantation  was  duly 
chosen,  and  between  August,  1892,  and  January,  1893,  eighteen 
or  twenty  thousand  trees  were  planted,  apparently  by  the  ces- 
sionaries under  the  deed  of  the  6th  August,  1892,  who,  t(^ther 
with  van  Wyk,  appear  to  have  been  known  as  the  van  Wyk 
Syndicate.  Since  that  date  no  trees  have  been  planted.  The 
damages  claimed  are  for  the  non-performance  of  the  covenants 
since  the  21st  August,  1896,  from  which  date  the  company  pur- 
ported to  take  over  the  obligations  of  the  sub-lease. 

It  was  at  first  alleged  by  the  defendants  that  the  omission  to 
plant  the  trees  occurred  under  circumstances  which  amounted  to 
waiver  or  acquiescence  on  the  part  of  the  plaintiff  or  his  pre- 
decessors in  title.  The  evidence,  however,  made  it  quite  plain 
that,  whatever  may  be  the  true  view  of  what  happened  before 
the  company  took  over  the  sub-lease,  there  has  been  no  waiver 
or  acquiescence  in  the  breach  of  the  tree-planting  obligations 
since  that  date,  and  these  defences  were  accordingly  abandoned 
by  counsel.  ' 

There  can,  I  think,  be  no  doubt  that  all  rights  which  H.  J.  F. 
van  der  Hoven  had,  or,  but  for  his  death,  would  have  had  to 
enforce  the  covenants  of  the  sub-lease  eitlier  against  his  imme- 
diate lessee  van  Wyk  or  against  the  defendant  company,  vested 
on  his  death  in  H.  J.  van  der  Hoven,  and  that  all  such  rights 
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and  also  any  similar  rights  which  H.  J.  van  der  Hoven  himself 
may  subsequently  have  acquired  were  by  the  deed  of  the  14th 
April,  1899,  effectually  ceded  by  H.  J.  van  der  Hoven  to  the 
plaintiff. 

I  have  therefore  to  consider  whether  either  H.  J.  F.  van*  der 
Hoven  or  H.  J.  van  der  Hoven  would  have  had  any  right  of 
action  on  the  covenants  of  th^  sub-lease  against  the  company 
directly,  or  whether  such  action  must  have  been  brought  against 
van  Wyk.  It  appears  from  the  case  of  Ch^een  v.  Oriffiths 
(4  S.C.  at  pp.  351,  352)  that  an  assignment  or  cession  of  a 
lease  "is  not  complete  as  such  unless  it  has  the  effect  of  sub- 
stituting the  assignee  as  tenant  in  lieu  of  the  original  lessee-^ 
in  other  words,  of  transferring  the  lessee's  contractual  obliga- 
tions towards  the  lessor  from  the  lessee  to  the  assignee,"  and 
that  to  render  an  assignment  complete  *'  it  would  be  necessary 
not  only  to  prove  the  cession  by  the  lessee  delegating  the 
assignee  afs  tenant  in  his  stead,  and  the  acceptance  of  such 
cession  by  the  assignee,  but  also  the  unqualified  acceptance  of 
the  assignee  by  the  landlord."  The  law  is  laid  down  in  the 
same  way  in  de  Pass  v.  Colonial  Oovemment  (4  S.C.  at  p.  394), 
and  as  regards  Scotch  law  by  Lord  Watson  in  the  case  of 
Lord  Elphinslone  v.  Moi(iJdand  Iran  and  Coal  Co.  (11  A.C. 
at  p.  336).,  In  Cape  Ciolony  the  landlord's  consent  to  the 
cession  is  only  required  in  the  case  of  a  rural  tenement,  but 
in  the  Transvaal  there  is  no  difference  in  this  respect  between 
a  rural  and  an  urban  tenement  (see  Rolfes,  Nebd  &  Co.  v. 
Zumg&ahafi,  [1903]  T.S,  186). 

Ordinarily  the  landlord  must  definitely  accept  the  assignee 
as  his  tenant  at  or  (presumably)  after  the  date  of  the  cession. 
But  he  may  also  bind  himself  in  advance  to  accept  any  person 
to  whom  the  lessee  may  cede  the  lease,  as,  for  instance,  where 
the  lease  itself  authorises;  a  cession  by  the  lessee  without  the 
landlord's  consent  And  the  same  result  appears  to  be  pro- 
duced where  the'^  contract  of  lease  is  expressed  to  be  made  with 
the  leasee  and  his  assignees  (see  Oreen  v.  Orijffiths,  4  S.C.  at 
p.  362 ;  Rolfea,  Nebd  &  Co.  v.  Ziueigenhaft,  [1903]  T.S.  at  p.  197). 
In  the  present  casie  it  is  quite  clear  that  by  the  deeds  of  the 
6th  August,  1892,  and  the  1st  October,  1896,  all  van  Wyk's 
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rights  and  obligatioiis  nnd^  the  sab-lease  have  beeome  eeded 
to  and  accepted  by  the  company.  So  bat,  therefore,  as  van  Wyk 
and  the  syndicate  and  the  company  are  concerned,  the  company 
have  been  delegated  as  tenants  in  the  place  of  van  Wyk. 

The  question  remains  whether  the  landlord  has  accepted 
the-  company  as  his  tenants,  or  has  bound  himself  to  accept 
them  without  any  express  consent  By  clause  14  of  the  sub- 
lease the  plantation  site  is  granted  to  the  lessee,  his  heirs^  suc- 
cessors, and  assigns,  and  the  rent  to  be  paid  under  clause  23 
in  the  event  of  the  coal  rights  being  surrendered  and  the 
plantation  retained  is  made  payable  by  the  lessee,  his  succes- 
sors, or  assigns. 

The  effect  of  these  provisions  seems  to  me  to  have  been  to 
render  the  lease  freely  assignable  by  the  lessee,  at  all  events 
so  far  as  regards  the  tree  plantation,  which  I  think  it  is  very 
arguable  was  leased  separately  from  the  coal  rights,  althou|^ 
the  leaseisr  of  both  were  comprised  in  the  same  document.  But 
this  is  not  very  material^  for  if  the  document  is  assignable  as 
regards  the  tree  plantation,  and  is  not  severable,  it  must  also 
be  assignable  as  regards  the  coal  righta  If  the  above  view 
is  correct,  then  the  plaintiff  is  entitled  to  succeed  on  the  ground 
that  the  cession  to  the  company  was  authorised  by  the  lease. 

But  whether  this  is  so  or  not,  I  am  of  opinion  that  the 
company  were  definitely  accepted  as  tenants  by  the  then  land- 
lord, H.  J.  van  der  Hoven.  It  appears  that  shortly  before  the 
death  of  H.  J.  F.  van  der  Hoven  in  April,  1893,  he  agreed  to 
allow  the  planting  of  trees  to  be  suspended  until  van  Wyk 
could  sell  the  property,  which  he  was  trying  to  do.  This  ar- 
rangement seems  to  have  been  no  secret,  because  the  plaintiff, 
who  was  a  cousin  of  H.  J.  F.  van  der  Hoven,  and  had  not  at 
that  time  any  interest  in  the  property,  says  that  he  knew  of 
it  There  is  no  direct  evidence  that  H.  J.  van  der  Hoven 
knew  of  it;  but  he  was  H.  J..F.  van  der  Hoven's  father,  he 
lived  on  the  farm  with  his  son,  and  he  became  his  heir  and 
executor;  moreover,  after  his  son's  death  he  never  pressed  van 
Wyk  to  carry  out  the  covenants,  but  immediately  the  company 
had  taken  over  the  sub-lease  he  called  upon  them  to  do  sa 
These  circumstances  point  strongly  to  the  conclusion  that  H.  J. 
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van  der  Hoven  was  perfectly  well  aware  of  the  arrangement 
between  his  son  and  van  Wyk,  and  I  draw  the  inference  of 
fact  that  he  was  i90  aware. 

As  to  what  took  place  on  the  occasion  of  the  sale  to  the 
company,  van  Wyk  says,  "I  and  the  syndicate'  agreed  to  sell. 
We  agreed  amongst  ourselves.  I  sold  all  my  righta  The  pur- 
chasers were  to  fulfil  the  contract,  van  der  Hoven  (meaning 
H.  J.  van  der  Hoven)  was  to  look  to  the  company,  van  der 
Hoven  was  one  of  the  sellers  to  the  company.  He  had  a  few 
shares  in  the  syndicate.  He  knew  of  the  sale  to  the  company." 
Mr.  Beeders,  who  has  acted  as  solicitor  and  agent  for  all  the 
van  der  Hovens  in  turn,  says  that  he  consented  to  the  sale  to  the 
company  on  behalf  of  H.  J.  van  der  Hoven,  and  that  there  was 
an  agreement  between  van  der  Hoven  and  van  Wyk  on  behalf  of 
the  syndicate,  and  Wreford,  the  secretary  of  the  company,  on 
behalf  of  the  company,  that  the  company  should  take  over  the 
obligations  from  the  26th  August.  I  see  no  reason  why  I  should 
not  accept  this  evidence,  the  more  so  as  it  is  consistent  with,  and  is 
indeed  only  carrying  into  effect  what  may  fairly  be  presumed  to 
have  been,  the  intention  of  H.  J.  F.  van  der  Hoven  when  he 
agreed  to  suspend  the  operation  of  the  covenants  until  a  purchaser 
for  the  lease  had  been  found.  Moreover,  it  is  consistent  with 
and  corroborated  by  the  fact  that  since  1896  lengthy  negotiations 
have  taken  place  with  reference  to  the  company's  liability  under 
the  covenants  in  question,  which  have  been  entirely  between  the 
company  and  H.  J.  van  der  Hoven  and  the  plaintiff,  and  in  which 
van  Wyk  has  not  been  consulted  in  any  way.  In  addition  to 
which  it  explains  the  express  assignment  by  the  deed  of  the  14th  ^ 
April,  1899,  of  H.  J.  van  der  Hoven's  rights  of  action  against  the 
company.  It  follows  that  in  my  opinion  the  plaintiff  is  entitled 
to  maintain  this  action. 

The  next  point  is  to  what  damages  is  he  .entitled  ?  This  is  a 
question  by  no  means  easy  of  solution.  Under  the  sub-lease  the 
lessee  was  to  plant  on  the  site  of  the  tree  plantation  40,000  trees 
during  each  year  of  the  lease,  that  is,  between  each  Ist  of 
September  and  31st  of  August  One  year  after  each  planting 
10,000  of  the  trees  then  living  were  to  become  the  property  of 
the  lessor ;  but  the  lessor  was  to  be  at  liberty  to  leave  them 
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growing  on  the  lessee's  land,  and  so  long  as  they  were  so  left  the 
lessee  was  bound  to  attend  to  them,  the  lessor,  however,  taking 
all  risks  except  the  risk  of  loss  arising  from  the  lessee's  default 
The  lessee's  obligation  was  therefore  twofold :  (1)  To  plant  the 
trees,  and  (2)  to  tend  them  so  long  during  the  lease  as  th^  lessor 
chose  to  leave  them  in  situ.  Any  breach  of  the  first  o1)ligation 
would  of  course  put  it  out  of  the  lessee's  power  to  observe  the 
second.  Therefore,  according  to  the  principle  of  HoehMer  v. 
de  la  Tour  (2  E.  &  6.  678)— assuming  it  to  apply,  as  I  think  it 
does,  to  a  case  of  this  kind — as  soon  as  the  first  obligation  was 
broken  the  lessor  had  the  right  to  claim  damages  for  the  breach 
of  both. 

Now  the  measure  of  damages  in  a  case  of  this  kind  must,  I 
think,  be  the  same  as  in  the  case  of  a  breach  of  a  covenant  to 
build;  for  in  each  the  covenant  is  not  to  preserve  something 
already  on  the  land,  but  to  put  something  there  which  was  not 
there  before.  It  is  therefore  the  pecuniary  loss  which  the  breach 
has  entailed  on  the  lesdor  (see  Oldershaw  v.  HoU,  12  A.  &  K 
590;  WigseU  v.  School  for  the  Indigent  Blind,  8  Q.B.D.  357; 
Mayne  on  Damages,  6th  ed.  p.  285).  In  determining  the  loss 
actually  sustained,  circumstances,  even  though  unconnected  with 
the  covenantor,  which  have  in  fact  diminished  the  loss  of  the 
covenantee,  may  have  to  be  taken  into  consideration  (see 
Oldershaw  v.  Holt,  supra),  and  an  abatement  may  also  have  to 
be  made  for  circumstances  which  would  have  enabled  the  cove- 
nantee (had  he  chosen  to  take  advantage  of  them)  to  mitigate  his 
own  loss  (see  Frost  v.  Knight,  L.R.  7  Exch.  at  p.  113).  I  do  not 
think  that  any  such  mitigating  circumstances  (except  those  which 
I  shall  mention  hereafter)  exist  in  the  present  case.  As  regards 
the  loss  sustained,  it  seems  to  me  that  the  only  basis  on  which 
this  can  be  estimated  is  the  commercial  value  which  the  trees 
would  have  had  if  the  covenants  had  been  complied  with. 

Applying  these  principles,  I  think  that  the  damages  to  which 
the  plaintiff  is  entitled  must  be  measured  by  the  pecuniary  benefit 
which  would  have  accrued  to  him  if  the  lessee  had  carried  out  his 
obligation  not  only  of  planting  the  trees,  but  also  of  tending 
them  during  the  whole  of  the  period,  over  which  such  last- 
mentioned  obligation  extended,  less  a  deduction  in  respect  of 
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oontingeneies  (inaamtich  as  all  loss  except  that  arising  from  the 
lessee's  default  is  by  the  contract  to  fall  on  th^  lessor),  and  discount 
on  account  of  the  payment  being  made  in  advance. 

Under  the  sub-lease  the  obligation  to  tend  covers  the  whole 
period  of  the  lease  (which  has  still  thirteen  years  to  run),  or  such 
less  period  as  the  lessor  might  choose  to  leave  the  trees  growing 
on  the  lessee's  ground.  Now  it  appears  from  the  evidence  that 
the  proper  trees  to  plant  on  the  high  veld,  where  this  plantation 
is,  are  gums  and  wattles,  and  I  think  I  may  fairly  assume  that 
these  are  the  trees  which  would  have  been  planted  had  the  cove- 
najxts  been  observed.  It  further  appears  from  the  evidence  that 
gums  and  wattles  of  a  few  years'  growth  are  not  worth  felling, 
but  that  gums  become  timber  trees  in  (taking  an  average)  about 
twenty-three  years,  and  are  then  worth  Is.  per  foot  in  the 
market,  and  that  wattles  produce  periodical  crops  of  poles  and 
firewood.  Seeing  that  in  the  present  case  the  trees  would 
have  been  growing  on  the  lessee's  land,  and  that  the  cost  of  look- 
ing after  them  would  have  fallen  upon  him,  it  is  scarcely  con- 
ceivable that  the  lessor  would  not  have  left  both  the  gums  and 
the  wattles  on  the  land  during  the  whole  remainder  of  the  lease, 
with  a  view  in  the  case  of  gums  to  their  becoming  timber  trees, 
and  in  the  case  of  wattles  to  reaping  the  periodical  crops  above 
referred  to.  I  think,  therefore,  that  I  am  bound  to  assume  for 
the  purpose  of  assessing  damages  that  the  obligation  of  the 
lessee  to  tend  the  trees  would  have  ceased  only  with  the  expira- 
tion of  the  lease. 

The  company's  liability  dates  from  the  21st  August,  1896. 
The  witnesses  do  not  quite  agree  in  what  precise  month  or 
months  the  planting  ought  to  take  place,  but  I  think  I  may  take 
it  that  it  should  be  done  between  August  and  September  and  the 
end  of  the  year.  It  is  admitted  that  the  obligation  to  plant  was 
suspended  during  the  war  period,  except  that  Mr.  Leonard  con- 
tended that  planting  could  and  should  have  taken  place  in  the 
spring  of  1899.  In  the  absence  of  evidence  on  this  point,  I  can 
only  deal  with  the  matter  on  the  footing  of  the  admissions  made 
by  counsel,  and  I  must  therefore  hold  that  planting  ought  to 
have  been  done  in  1899,  but  not  in  1900  or  1901. 

If,  therefore,  the  company  had  complied  with  the  covenants, 
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there  would  now  (subject  to  the  contingencies  above  mentioiied) 
be  60,000  trees  of  ages  varying  from  seven  and  a  half  years  to 
six  months  standing  on  the  plantation,  of  which  50,000  would  be 
the  property  of  the  plaintiff,  and  the  remaining  10,000  wonld  be- 
come his  property  in  a  few  months.  The  average  age  of  theee 
trees  would  be  a  fraction  over  four  years,  but  for  the  purpgees  of 
this  case  I  will  take  it  at  four  years.  At  the  expiration  of  the 
lease  they  would  have  been  of  an  average  age  of  seventeen  years, 
and  in  about  six  years  more,  again  taking  an  average,  such  of 
them  as  might  have  been  gums  would  have  become  timber  troee. 
Taking  their  value  at  the  present  market-price  of  la  per  foofc^ 
and  assuming  that  an  average  tree  would  supply  thirty  feet  of 
timber,  the  value  of  gum  trees  of  a  present  average  age  of  four 
years  would  nineteen  years  hence  average  about  30s.  per  tree, 
and  their  value  at  the  expiration  of  the  lease  (namely,  thir- 
teen years  hence)  would  be  proportionately  less.  The  value  of 
wattles,  taking  into  account  the  crops  which  could  be  reaped 
from  them  in  the  meantiriie,  it  is  impossible  to  ascertain;  bat  I 
probably  shall  not  be  wrong  in.  assuming  that  it  would,  at  all 
events,  not  be  less  per  tree  than  the  value  of  gums. 

Taking  all  these  circumstances  into  consideration,  and  allow- 
ing what  I  think  is  a  fair,  possibly  a  large,  deduction  for  contin- 
gencies for  which  the  lessee  is  not  responsible,  and  for  the  cost  of 
felling  and  transport,  and  also  allowing  a  discount  for  payment 
in  advance  calculated  on  a  6  per  cent,  basis,  and  bearing  in  mind 
throughout  the  imcertainty  arising  from  the  somewhat  prophetic 
character  of  the  problem  with  which  I  have  to  deal,  I  have 
arrived  at  the  conclusion  that  £6000  is  a  fair  sum  to  award  the 
plaintiff  as  damages.  There  wDl  therefore  be  judgment  for  this 
sum  and  cost& 

It  is  not  necessaiy  to  make  any  declaration  of  right  The 
judgment  for  damages  sufficiently  shows  the  view  which  the 
Court  entertains  as  to  the  rights  of  the  parties  at  the  present 
moment.     Beyond  that  I  cannot  go. 

Plaintiff's  Attorneys:  W.  /:  &  J.  A,  Readers;  Defendants' 
Attorneys :  Sclomon  <Jk,  Thomson. 
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1 1. 

PureAoM  OMflf  m20. — ImmovabU  property  rihuUed  dbroadL — Lm  loei 

caniraeiuB, — Leaa  loei  rn  $iiae. 

tc 

Off?  A  oontrmct  for  the  alienatkm  of  immovable  property  ntiutted  ftt  Delagoa 

B^-;  B»7,  entered  into  ftt  JidiannesbnTg  between  two  Portuguese  sab* 

jecti  domiciled  mi  Delagoa  B»y,  mii8t»  in  M  questions  relating 
to  the  ipterprstation  of  such  oontracti  the  cepecity  of  the  parties 
to  enter  into  it,  and  their  respectire  rights  and  obligations  under 


Ik: 

I* 
i 


V?  it,  be  governed  by  the  U»  loei  rti  nloe,  and  not  by  the  lex  loei 

eofUraeiue, 

This  was  an  action  for  the  reoovery  of  certain  moneyB. 

The  declaration,  set  forth  that  the  plaintiff  and  defendant 
resided  i^  Johannesburg ;  that  by  an  agreement  in  writing  dated 
the  23rd  February,  1903^  and  entered  into  at  Johannesburg 
between  the  plaintiff  of  the  one  port  and  the  defendant  of  the 
other  part,  the  plaintiff  agreed  to  sell  to  the  defendant,  and 
the  defendant  agreed  to  purchase  from  the  plaintiff,  a  certain 
piece  of  land  situated  at  MatoUa  Bay  in  Louren^o  Marques 
for  the  sum  of  £4000,  payable  as  to  £200,  part  thereof,  on 
the  signing  of  the  said  agreement,  and  as  to  the  balance 
thereof  upon  completion  of  the  transfer  of  the  said  pijdce  of 
land ;  and  it  was  thereby  further  agreed  that  transfer  should 
be  passed  by  the  plaintiff  and  accepted  and  completed  by  the 
defendant  without  delay.  By  the  said  agreement  ^e  defend- 
ant further  agreed  to  pay  to  the  plaintiff  the  sum  of  £3500, 
as  and  for  compensation  for  the  abandonment  by  the  plaintiff 
of  certain  negotiations  in  connection  with  the  said  piece  of 
ground  in  consequence  of  the  said  sale  to  the  defendant,  such 
sum  of  £3600  to  be  paid  by  the  defendant  upon  the  comple- 
tion  of  the  said  transfer  to  the  defeqdant.  The  defendant  had 
paid  to  the  plaintiff  the  sum  of  £400,  part  of  the  purchaser 
price  of  the  said  piece  of  land.    The  plaintiff  had  always  been 
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ready  and  willing  to  pass  transfer  of  the  said  piece  of  land 
to  the  defendant,  but  the  defendant,  although  requested,  had 
refused  to  accept  the  said  transfer  and  to  pay  the  balance  of 
the  said  purchase-price.  The  plaintiff  was  also  entitled  to  the 
payment  by  the  defendant  of  the  said  sum  of  £3500,  but 
the  defendant,  although  requested,  had  refused  to  pay  the 
same. 

The  plaintiff  claimed:  (a)  Payment  of  the  sum  of  £3500. 
(b)  £500  as  and  for  damages,  or  (1)  alternatively  forfeiture  of  the 
£400  paid  on  account,  or  (2)  alternatively  the  sum  of  £4000  as 
and  for  damagea  *  (c)  Interest  a  tempore  rriorae,  (d)  General 
relief  and  ooste. 

The  defendant  denied  the  agreement  of  the  23rd  February, 
1903.  He  pleaded  that,  if  he  did  execute  it,  the  plaintiff  was  a 
Portuguese  subject  domiciled  at  Louren90  Marques ;  that  plaintiflTs 
wife,  te  whom  he  was  married  in  community  of  property,  was  still 
alive ;  that  he,  the  def efidant,  was  also  a  Portuguese  subject ;  that 
the  land  referred  to  in  the  said  agreement  of  sale  was  situated 
in  Portuguese  territory ;  and  that  the  said  agreement  of  sale  was 
null  and  void  and  unenforceable,  inasmuch  as  plaintiff's  wife  was 
no  party  thereto  and  did  not  execute  the  same-  as  required  by 
Portuguese  law. 

Alternatively  the  defendant  pleaded  that  if  the  said  contract 
was  valid  and  enforceable,  he  executed  the  same  as  agent  only 
for  and  on  behalf  of  certain  principals,  to  wit,  Hans  Sauer, 
Kathleen  Bradley,  and  Gerald  Coleman  Fitzpatrick,  and  not 
otherwise,  as  the  plaintiff  then  well  knew. 

In  the  further  alternative  the  defendant  pleaded  that  if  he 
did  not  at  the  time  the  contract  was  entered  into  act  only  as 
agent  as  aforesaid,  he  on  the  14th  March,  1903,  named  the  afore- 
said prindpals  to  the  plaintiff,  who  thereupon  accepted  them  as 
purchasers  in  place  of  himself,  and  that  thereupon  the  contract 
between  the  plaintiff  and  himself  was  discharged. 

Finally^  the  defendant  pleaded  that  if  he  was  perscmally 
liable,  the  said  contract  was  for  the  sale  and  purchase  of  the 
land  therein  referred  to  as  .freehold ;  that  the  plaintiff  had  not 
and  never  did  hold  the  freehold  of  the  said  land ;  that  the  plain- 
tiff never  had  been  able  and  willing  to  convey  the  same  to  him. 
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the  defendant,  a*  freehold,  and  that  no  such  conveyance  had  ever 
been  tendered  to  him. 

In  his  replication  the  plaintiff  said  that  the  document  referred 
to  in  tbo  declaration  w€is  by  a  clerical  error  described  in  the 
declaration  as  bearing  date  the  23rd  February,  1903,  and  that 
the  correct  date  thereof  was  the  28th  February,  1903.  He 
further  said,  if  his  wife  was  not  a  party  to  the  said  agree- 
ment, she  agreed  to  and  ratified  the  same,  and  signed  a  power 
of  attorney  authorising  one  Breyner  of  Louren90  Marques  to 
transfer  the  said  land  in  pursuance  of  the  said  agreement. 
The  plaintiff  further  said  that  he  had  always  been  able  and 
ready  to  transfer  the  said  land  to  the  defendant  as  freehold, 
but  that  the  defendant  had  refused  to  accept  transfer.  Save 
as  aforesaid  the  plaintiff  joined  issue. 

On  this  issue  was  joined. 

The  facts  appear  from  the  judgment 

C.  G.  Ward  (with  him  S.  S,  TayU/r),  for  the  plaintiff,  cou- 
tcnded  that  the  contract  between  the  parties  must  be  governed 
by  the  laws  of  the  Transvaal ;  see  Story,  Conjlict  of  Lawe, 
at  pp.  371,  520 ;  Burge  on  Cclonlal  Law,  p.  372  ;  Dicey,  p.  769  ; 
Voet,  1,  4,  pt  2,  n.  13. 

/.  W.  Leonard,  K.C.  (with  him  C,  R  SUUlard),  for  the 
defendant,  contra :  The  laws  of  Delagoa  Bay  must  govern  the 
contract :  see  Foote's  Private  Internatiomd  Jurispriuieiice,  3rd 
ed.  pp.  374,  382,  450,  468. 

Cur,  adv.  viUt. 

Po8tea(MeLy2ii):— 

Briktowe,  J. :  By  a  written  contract  dated  the  28th  February, 
1903,  the  plaintiff  agreed  to  sell  to  the  defendant  certain  land 
therein  described  as  situate  at  Matolla  Bay  in  Louren^*o  Marques. 
The  contract  recited  that  the  plaintiff  was  "the  owner"  of 
the  land,  and  that  he  had  agreed  to  sell  it  "  as  freehold  "  to 
the  defendant  Clause  1  was  as  follows :  '*  Tliat  the  said  seller, 
for  himself,  his  heirs,  executors,  and  administrators,  agrees  to  sell 
and  hereby  does  sell  to  the  said  purchaser,  his  heirs,  executors, 
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administrators,  and  asBigns,  who  agrees  to  purchase  and  hereby 
does  purchase  the  said  freehold  piece  of  land."  CliMue  2  fixed 
the  price  at  £4000,  payable  as  to  £200  on  the  signing  of  the 
agreement  and  as  to  the  balance  on  completion  of  the  transfer. 
And  clause  3  stipulated  that  the  transfer  should  be  passed  and 
accepted  without  delay.  By  clause  4  the  purchaser  agreed  to 
pay  to  the  seller  the  further  sum  of  £3500  as  compensation  for 
certain  negotiations  alleged  to  have  been  abandoned  in  conse- 
quence of  the  sale,  the  £3500  to  be  paid  immediately  on  comple- 
tion of  the  transfer  in  the  same  manner  as  the  balance  of  the 
purchase  money. 

The  contract  was  entered  into  at  Johannesburg,  where  the 
plaintiff  and  defendant  appear  to  have  been  at  that  time  residing. 
The  plaintiff  and  defendant  were,  however,  both  Portugaese 
subjects,  and  the  domicile  of  both  was  at  Delagoa  Bay.  Accord- 
ing to  Portuguese  law  the  transfer  had  to  be  completed  by 
registration  at  Delagoa  Bay,  and  as  both  the  balance  of  the  par- 
chase  money  and  the  £3500  were  payable  "  on  completion  of 
transfer,"  that  is,  simultaneously  with  or  at  the  instant  after 
registration,  it  seems  plain  that  Delagoa  Bay  was  the  locui 
aohitionie. 

The  deposit  of  £200  was  duly  paid  on  the  signing  of  the 
contract,  and  a  further  sum  of  £200  was  paid  by  the  defendant 
to  ihe  plaintiff  on  account  of  the  purchase  money  on  or  about  the 
1st' April.  The  defendant  subsequently  refused  to  complete  the 
purchase.  It  is  not  clear,  nor  is  it  material,  at  what  precise  date 
this  occurred ;  but  a  considerable  correspondence  between  the 
plaintiff  and  the  defendant,  in  which  the  plaintiff  persistently 
pressed  the  defendant  to  take  transfer  and  the  defendant  as 
persistently  made  excuses  for  delay,  was  closed  by  the  following 
lettet  written  by  the  plaintiff  to  the  defendant  on  the  11th 
Aprit: — 

Itia  quite  incomprehensible  to  me  what  you  are  doing  and  thinking 
about 'ti0  the  Matolla  business.  I  consider  you  are  treating  me  most 
nnbusmesslike  and  disgracefully,  and  in  order  to  solve  the  question 
without  delay  I  have  given  the,  matter  into  the  hands  of  my  soliciton 
in  Lourenyo  Marquee.  It  is  only  with  great  reluctance  that  I  have  to 
act  against  you,  b^^  I  have  my  own  position  to  consider  first* 
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^^  Aa  the  defendant  never  replied  to  that  letter,  and  never  after- 

^''-  wards  intimated  that  he  was  willing  to  complete,  I  must  take  it 

^'  that  it  was  at  o^  about  that  date  that  he  definitely  refused  to 

^^  complete.    As  a  matter  of  fact  the  defendant  had  been  expecting 

F'  or  hoping  that  a  company  would  be  formed  in  London  to  take 

'T-  over  the  land,  and  about  the  middle  of  April  the  negotiations 

■^  relative  to  the  flotation  of  the  proposed  company  finally  broke 

I2:  down. 

^^  This  action  was  commenced  on  the  17th  June.    By  it  the 

k:  plaintiff  daims'  (1)  payment  of  the  £3500  and  £500  damages,  or 

(as  alternative  to  the  damages)  forfeiture  of  the  £400  paid  oa 
Tt  account ;  or  altepmtively  (2)  £4000  damages ;  and  (3)  interest 

les^  a  tempore  morae.    The  defendant's  pleas  may  be  summarised  as 

te  follows :  (1)  That  the  contract  is  governed  by  Portuguese  law, 

if  and  under  that  law  is  void  because  it  was  not  executed  l^  the 

je&  plaintiff's  wife,  to  whom  he  was  admitte(Uy  married  in  community 

Ir  of  property,  and  who  is  admittedly  living ;  (2)  that  the  defendant 

f^  to  the  knowledge  of  the  plaintiff  contracted  as  agent  for  certain 

^c  named  persons;    (3)  that  the  agency  became  known  to  the 

^'  j^ntiff  ou  or  about  the  14th  March,  1903,  and  that  he  then 

accepted  the  persons  in  question  as  purchasers  in  place  of  the 
if^  defendant;  (4)  that  the  land  was  agreed  to  be  sold  a§  free- 

^  hold,  and  that  the  plaintiff  was  never  able  to  convey  it  as 

jkc  freehold. 

1^,  With  regard  to  the  plaintiff's  daim,  it  is  to  be  observed  that 

^>  in  the  first  instance  he  seeks  specific  performance  of  the  contract 

^  as  regards  the  £3500,  and  damages  for  breach  as  regards  the  sale. 

^  Mr.  Leonard,  on  behalf  of  the  defendant,  submitted  that  the  con- 

j^  tract  could  not  be  split  in  this  way,  and  that  whatever  a  pur- 

^^r:  chaser  agrees  to  pay  to  a  vendor  in  respect  of  the  property  which 

.  he  is  purchasing  is  purchase  money,  however  the  parties  may 

choose  to  divide  it  up  under  different  heads.    In  this  view  I 
concur,  and  I  propose,  therefore,  to  deal  with  the  action  on 
the  footing  of  the  second  alternative  in  the  plaintiff's  claim, 
^  namely,  as  a  simple  action  for  damages. 

It  appears  from  the  evidence  that  there  was  a  reason  for 


^ 


[^  the  £3500  being  separated  from  the  £4000,  which  was  known 
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to  both  parties,  and  which  is  not  that  appearing  on  the  face 
of  the  contract.  It  was  that  the  plaintiff  wished  his  wife 
and  others  who  were .  interested  in  the  property  to  believe  that 
£4000  was  the  purchase  money,  and  the  balance  oompensatioii 
to  himself  for  his  trouble,  and  of  this  balance  he  bound  him- 
self by  a  secret  arrangement  to  repay  £1500 -to  the  defendant. 
Seeing  that  the  plaintiff  was  only  a  part-owner  of  the  pro- 
perty, and  that  the  defendant  conceived  himself  to  be  acting 
as  agent,  and  (whether  he  was  so  or  not)  was,  as  the  plaintiff 
well  knew,  purchasing  the  land  with  a  view  to  its  being  sold 
to  a  company,  the  impropriety  of  these  arrangements  is  mani- 
fest.   The  action  does  not,  however,  turn  on  this. 

In  the  view  which  I  take  of  this  action  it  is  unnecessary 
to  deal  with  the  last  three  of  the  defendant's  pleas,  and  I  will 
only  say  that  in  my  opinion  none  of  them  can  be  supported. 
I  am  satisfied  that  the  defendant  never  was  agent  for  the 
persons  named  in  the  plea  or  any  other  persons.  There  were 
negotiations  for  the  formation  of  a  syndicate  to  buy  the  pro- 
perty, of  which,  were  it  formed,  the  persons  in  question  were 
prepared  to  become  members;  but  it  never  was  formed.  I  am 
also  satisfied  that  neither  before  nor  after  the  14th  March 
did  the  plaintiff  intend  to  give  credit  to  any  one  but  the 
defendant.  And  I  am  further  satisfied  that  although  the  pro- 
perty was  not  freehold  at  the  date  of  the  contract,  the  plain- 
tiff and  his  wife  had  the  right  on  payment  of  a  small  sum 
of  money  to  make  it  so,  and  that  it  could  at  any  moment 
have  been  transferred  as  freehold. 

With  these  remarks  I  pass  to  the  consideration  of  the  im- 
portant and  difficult  question  whether  the  contract  is  governed 
by  Portuguese  or  Transvaal  law,  and  what  are  the  rights  oJE 
the  parties  under  it. 

Although  it  may  be  a  moot  question  whether  the  formali- 
ties requisite  to  constitute  a  contract  with  regard  to  immovables 
are  governed  by  the  law  of  the  8itii8  or  the  law  of  the  locus 
contractus,  there  is,  I  apprehend,  no  doubt  that  according  to 
the  law  of  this  country  (and  probably  also  according  to  the 
law  of  England ;  see  Dicey,  pp.  769  et  seq.)  the  lex  situs  must 
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govern  all  questions  with  regard  to  the  capacity  to  enter  into 
a  contract  for  the  alienation  of  immovable  property,  or  with 
regard  to  the  interpretation  of  such  contract  or  the  respective 
rights  and  obligations  of  the  parties  under  it.  It  is  stated  in 
the  IHgest  (44,  7,  21)  that  "Eveiy  one  is  understood  to  have 
contracted  isT  that  place  in  which  he  has  bound  himself  to 
pay,"  and  Voet  (4,  1,  28)  says  (I  quote  the  translation  of  the 
passage  given  by  Sir  Henry  de  Viluers  in  Stewart  v.  RyaU, 
6  S.C.  164):  "  Where  a  contract  is  to  be  performed  not  in  the 
country  where  it  was  entered  into,  but  in  another  country,  it 
is  reasonable  that  the  law  of  the  place  of  performance  and 
not  of  the  contract  should  be  regarded;  so  that  a  contract 
may  be  dissolved  according  to  the  laws  of  the  country  whose 
laws  r^ulate  the  performance  of  the  contract"  In  Stevxivt 
V.  RyaU  (aupra)  this  question  was  discussed  in  connecti<m 
with  a  contract  for  the  sale  of  shares,  and  the  Chief  Juhtice 
held  that  as  the  contract  had  to  be  entirely  performed  in 
England,  the  law  of  that  country  must  be  looked  to  for  the 
purpose  of  ascertaining  whether  a  proper  tender  had  beennnade, 
or,  if  not,  whether  the  necessity  for  a  tender  had  been  dispensed 
with.  No  doubt  the  contract  there  did  not  relate  to  immovables, 
but  where  it  does  the  case  seems  to  me  to  be  d  fortiori.  The 
same  view  is  expressed  in  Burge's  CammerUary  (vol.  3,  p.  843). 
It  has  been  held  in  several  cases  in  England  (see  Jacobs  v.  Credit 
Ly<mnai9, 12  Q.B.D.  589 ;  Harnlyn  v.  Talisker  Distillery,  (1894] 
A.C.  202;  Spu/rrier  v.  Clarke,  [1902]  A.C.  446)  that  the  rights 
and  obligations  of  the  parties  under  a  personal  contract  are 
governed  by  what  Mr.  Dicey  calls  the  proper  law  of  the  con- 
tract, which  means  not  the  law  of  the  locus  contractus,  but 
the  law  with  reference  to  which  the  parties  intended  to  con- 
tract Even  if  it  were  considered  that  this  principle  ought  to 
be  applied  to  the  rights  and  obligations  (though  not  the  capacity 
to  contract,  to  which  I  apprehend  it  could  never  be  applied) 
of  the  parties  to  a  contract  relating  to  immovables,  the  result 
would  be  the  same;  for  it  can  hardly  be  doubted  that,  seeing 
th|kt  both  the  plaintiff  and  the  defendant  are  domiciled  Portu- 
guese subjects,  the  law  with  reference  to  which  they  intended 
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to  contract  and  conceived  themselves  to  be  oontraeting 
their  own  law,  viz.,  the  law  of  Portugal 

This  being  so,  it  becomes  necessary  to  consider  what  are  the 
rights  and  obligations  of  the  parties  to  the  contract  of  the  28th 
February,  1903,  under  Portuguese  law.    I  think  it  is  dear  from 
arts.  1117,  1119,  and  1191  of  the  Portuguese  Civil  Code  and 
the  notes  thereto  (translations  of  which  have  been  put  in  e  videnee 
by  consent),  and  from  the  written  opinion  of  Mr.  Jaime  D'Abreu 
(which  has  also  been  put  in  evidence  by  consent),  and  from  the 
oral  evidence  of  Dr.  Leal  and  Mr.  Bodrigues  (two  Portogiieae 
advocates),  that  although  a  husband  may  ccmtract  to  sell  the 
common  property  of  himself  and  his  wife,  her  written  concurrenee 
is  necessary  to  enable  an  effectual  transfer  to  be  passed  to  the 
purchaser.    If  she  .do^  not  bind  herself  by  some  written  docu- 
ment transfer  can  indeed  be  registered,  but  it  will  or  may  be 
voidable  at  the  option  of  the  wife  or  her  heirs  until  the  expiration 
of  one  year  after  the  dissolution  of  the  marriage  by  death  or 
otherwise.    It  may  be  that  the  wife  may  preclude  herself  from 
exercising  this  right  of  avoidance,  but  that  again  (according  to 
the  evidence  of  Dr.  Leal)  can  only  be  in  writing.    It  appears 
from  the  evidence  both  of  Dr.  Leal  and  Mr.  Bodigues  that  there 
are  two  kinds  of  documents :  (1)  a  TpromesM  di  venda,  and  (2)  a 
deed  of  sale,  the  former  of  which  may  and  the  latter  must  precede 
the  passing  of  transfer  to  a  purchaser. 

These  two  documents  are  (as  I  understand)  essentially  different 
in  their  nature.  A  yromesaa  di  venda  is  a  contract  to  sell,  or 
(as  Dr.  Leal  expressed  it)  a  contract  to  enter  into  a  deed  of  sale. 
The  payment  of  a  deposit  is  a  necessary  part  of  tiiis  contract^ 
and  the  purchaser  can  at  any  time  escape  from  its  obligations  by 
forfeiting  the  deposit  A  promea^a  di  venda  of  property  held  by 
a  husband  and  wife  in  community  may  be  made  by  the  husband 
without  the  concurrence  of  his  wife,  although  (as  I  have  said) 
her  concurrence  is  necessary  to  enable  a  transfer  to  be  passed  > 
which  will  be  effectual  against  her. 

A  deed  of  sale,  on  the  other  hand,  is  not  a  contract,  or  at 
all  events  not  an  executory  contract  It  is  an  actual  sale,  which, 
although  not  itself  transferring  the  dominium,  carries  with  it 


FBRRAZ  V.  IXENHACA.  U5 

the  right  by  proper  {Hroeess  of  registraiioQ  to  obtain  the  transfer 
of  the  dominiwm. 

There  was  a  difference  of  opinion  between  Dr.  Leal  and  Mr. 
Bodrigaes  as  to  whether  the  document  of  the  28th  February, 
1903,  was  a  fTomMsa  di  venda  or  a  deed  of  sale,  -the  difference  no 
doubt  arising  from  the  fact  that  the  document  is  drawn  as  an 
ordinary  Transvaal  contract,  and  not  according  to  the  oonvey- 
andng  forms  in'  use  in  Delagoa  Bay.  Dr.  Leal  maintains  that 
the  document  is  a  deed  of  sale,  basing  his  opinion  on  the  fact 
that  by  it  the  plaintiff  is  expressed  to  sell  and  the  defendant  to 
purchase.  He  says  that  on  payment  of  transfer  duty  registration 
of  transfer  could  be  obtained  on  this  document,  though  he  admits 
that  (in  the  absence  of  some  document  signed  by  the  plaintiff*;^ 
wife)  the  transfer  would  be  voidable  as  above  described.  Mr. 
Bodrigues,  on  the  other  hand,  says  that  it  is  a  prameaaa  di 
venda,  or,  as  he  expresses  it  in  other  words,  "  a  contract  of  sale 
subject  to  ratification  by  the  wife."  He  thinks  that  it  is  not  a 
deed  of  sale,  because  the  wife  is  not  a  party  to  it,  and  because 
transfer  duty  has  not  been  paid.  He  also  says  that  the  defendant 
could  not  have  enforced  this  document  in  the  Portuguese  courts, 
by  which  I  understand  him  to  mean  that  the  defendant  could  not 
by  means  of  it  obtain  the  complete  dominium  ;  for  he  does  not» 
aa  I  read  his  evidence,  dispute  that  it  might  suffice  to  procure  a 
voidable  transfer. 

In  this  conflict  of  testimony  it  is  extremely  difficult  to  say 
with  any  certainty  what  is  the  precise  nature  and  effect  of  the 
document  according  to  Portuguese  law.  My  own  opinion  is  that 
it  is  a  jpTomM^a  di  venda,  but  that  inasmuch  as  by  it  the  plaintiff 
is  expressed  not  only  to  agree  to  sell,  but  abo  to  sell,  and  the 
defendant  is  expressed  not  only  to  agree  to  purchase,  but  also  to 
purchase,  it  would  operate  as  a  deed  of  sale  so  far  as  the  plaintiff 
without  his  wife  was  capable  of  entering  into  such  a  deed — ^thi^t 
is,  as  a  deed  of  sale  of  a  voidable  interest. 

Now  the  clear  right  of  the  defendant  under  the  contract  was 
to  obtain  an  absolute  transfer  of  the  dominium^  for  it  contains  a 
recital  (untrue  in  fact)  that  the  vendor  was  the  owner  of  the 
property,  and  the  interest  in  the  property  with  which  it  purporte 
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to  deal  is  not  a  limited  or  voidable  interest,  bat  the  sfaflohite 
freehold.  The  fact,  therefore,  that  it  might  operate  as  a  deed  of 
sale  of  a  voidable  interest  does  not  assist  the  plaintiff,  for  thai  is 
not  what  the  defendant  was  intended  to  have.  At  whose  oftioa 
was  it  to  treat  the  docament,  so  far  as  it  could  be  so  treated,  as  a 
deed  of  sale  ?  Clearly,  as  it  seems  to  me,  at  the  purchaser's 
option ;  for  that  which  could  be  obtained  by  so  treating  it  waa 
less  than  the  purchaser  was  entitled  ta  As  regards  the  abso- 
lute dominium,  which  was  what  the  purchaser  had  the  right  to 
obtain,  the  document  was  in  my  opinion  a  contract  or  pramesmi 
di  venda,  and  nothing  else;  and  it  seems  to  me  to  be  totally 
immaterial  that  by  means  of  it  the  defendant  could  have  ofataiDed 
t^ransfer  of  a  lesser  interest,  which  was  not  what  he  agreed  to 
buy.  I  therefore  hold  that  the  document  was  a  promMBa  di 
venda. 

If  this  view  is  correct  the  defendant  was  entitled,  on  pain 
of  forfeiting  his  deposit,  to  abandon  the  purchase.  And  it  is 
immaterial  that  the  plaintiff's  wife  was  willing  (as  it  appears 
that  she  was)  to  concur  in  passing  absolute  transfer.  I  should 
add  that  a  power  of  attorney  signed  by  the  wife  was  put  in 
evidence,  which  it  was  suggested  authorised  the  present  contract 
of  sale  to  be  entered  into  on  her  behalf,  but  it  is  plain  as  a  matter 
of  construction  that  it  only  applied  to  contracts  of  sale  entered 
into  before  the  17th  December,  1902. 

The  action,  therefore,  treating  it  as  an  action. for  damages 
(which  as  I  have  said  is  the  footing  upon  which  I  think  I  must 
treat  it),  fails. 

The  plaintiff,  however,  claims  as  part  of  the  first  alternative 
of  his  prayer  forfeiture  of  the  £400  paid  on  account.  It  follows 
from  what  I  have  already  said  that  I  think  the  deposit  is  forfeited; 
and  as  regards  the  further  £200  paid  on  account,  I  do  not  see  how 
this,  seeing  that  it  was.  a  voluntary  payment  made  with  full 
knowledge  of  the  facts,  can  possibly  be  recovered.'  I  propose, 
therefore,  to  make  a  declaration  that  the  plaintiff  is  entitled  to 
retain  both  these  sums. 

This  declaration  is,  however,  a  small  matter,  for  which,  stand- 
ing alone,  it  would  not  so  far  as  I  can  judge  have  been  necessary 
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to  bring  the  action,  and  it  cannot  therefore  affect  the  costs,  which 
will  have  to  be  paid  by  the  plaintiff. 

Plaintiff^s  Attorneys  :  Tredgold,  Steytler  Jk  Beyers ;  Defend- 
ant's Attorney :  E,  0.  Hutchinson, 


BRICKMAN'S  TRUSTEE  v.  THE  TRANSVAAL 
WAREHOUSE  CO. 

1904.    May  20,  31.    Wessels.  J. 

Tender. — Substantial  amowfU  tendered  to  claim  consisting  of  an  agyregate 
of  items. — Difference  between  amount  tendered  and  amount  due 
recoverable  in  a  lower  court — Costs. 

Where  a  defendant  makes  a  substantial  tender  to  a  claim  consisting  of 
an  aggregate  of  items,  and  the  plaintiff  refuses  such  tender,  and 
proceeds  with  his  claim  in  its  entirety  in  a  superior  court,  when 
the  differenceloetween  the  amount  tendered  and  the  amount  found 
to  be  due  might  have  been  recovered  in  a  lower  court,  the  plaintiff 
takes  upon  himself  the  risk  of  obtaining  costs  on  a  lower  scale. 

The  report  of  the  accountant  to  whom  this  matter  had  been 
referred  (sea  report  of  the  case,  [1903]  T.H.  440)  now  came  before 
the  Court. 

J.  de  ViUiers  (with  him  Manfred  Natlian),  appeared  for  the 
plaintiff. 

A.  E.  Balfour  appeared  for  the  defendants. 

Wessels,  J.,  made  the  following  order  on  the  report : — 
Judgment  for  plaintiff  for  the  sum  of  £36,  6s.  5d.,  plus  the 
tender  of  £66,  13s.  lOd.     Defendant  entitled  to  costs  as  regards 
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first  part  of  the  case,  i.e.  up  to  judgment  on  the  preliminujr 
question.  Ckwts  of  reference  to  Mr.  Rainier  to  be  paid  by  both 
plaintift*  and  defendantA,  each  half.  Mr.  Rainier's  fee  is  fixed 
at  £52,  lOs.  Further  costs  to  be  paid  by  the  defendants  on  the 
scale  of  magistrate'iB  court. 

Pa8eea(May31):— 

The'plaintiff  now  applied  for  leave  to  appeal  on  the  question 
of  costs. 

J.  de  ViUiers,  for  the  plaintiff,  stated  that  leave  was  asked 
to  appeal :  (1)  On  the  order  as  to  costs  up  to  judgment.  There 
were  no  extra  costs  incurred,  and  therefore  plaintiff  was  entitled 
to  all  costs  except  argument.  (2)  On  the  order  awarding  costs 
on  the  ma^strate's  court  scale.  (3)  On  the  order  as  to  the  costs 
of  reference.  Having  substantially  succeeded  in  the  reference, 
the  plaintiff  was  entitled  to  the  costs  of  reference. 

L,  KeUey,  for  the  defendants :  The  whole  question  was  decided 
when  tlie  question  of  purchase  and  sale  or  pledge  was  decided. 
The  plaintiff  succeeded  in  obtaining  only  a  very  small  portion  of 
the  original  claim. 

J,  de  Villiers  gave  an  undertaking  that  the  plaintiff  would 
pay  costs  of  appeal  de  bonis  propriis  if  unsuccessful 

WesseU),  J.,  gave  leave  to  appeal  as  prayed,  and  subsequently 
gave  the  following  reasons  for  his  judgment  on  the  question  of 
costs: — 

In  this  case  I  have  given  leave  to  appeal,  because^it  appeared 
to  me  that  the  appeal  raised  a  question  as  to  principle. 

The  case  was  first  heard  by  me  in  October,  1903.  The  first, 
and  by  far  the  most  important,  question  raised  by  the  plaintiff 
was  the  interpretation  of  clause  6  of  the  agreement  of  the  10th 
December,  1902,  between  Brickman  and  the  defendants.  The 
plaintiff  complains  that  the  whole  transaction  was  an  attempt  to 
obtain  a  pledge  without  delivery.  I  found  against  the  plaintiff 
on  this  point,  holding  that  it  was  a  sale  of  the  goods  in  the  store 
as  per  stock  list  at  the  time  of  the  sale.    As  the  goods  were  sold 


r^  BRICKMAN'S  TRUSTEE  V.TRANSVX  WAREHOUSE  CO.   149 

iz:  for  cash,  and  as  the  cash  had  not  been  paid,  the  defendants  were 

entitled  to  take  back  all  such  goods  as  belonged  to  them  and  as 
were  found  in  the  store  of  Briekman  ««t  the  time  he  absconded. 

t  The  whole  question,  therefore,  became  one  of  identification  of  the 

goods  which  originally  belonged  to  the  defendanta  The  defend- 
ants admitted  that  some  £66  of  those  goods  did  not  belong  to 
them. 

L.  As  the  case  was  proceeded  with  I  gave  no  judgment  as  to  the 

costs  upon  this  point,  intending  to  deal  with  the  whole  question 
of  costs  later  on.  In  dealing  with  the  costs  at  the  last  hearing  I 
made  the  plaintiff  pay  all  the  costs  incurred  as  regards  this  part 
of  the  case,  i.e.  up  to  judgment  on  the  preliminary  question. 
What  these  costs  were  I  did  not  determine,  but  left  them  to  the 
taxing  master.  His  taxation  upon  this  point  has  not  been 
brought  in  review  as  far  as  I  am  aware.  The  applicant  contends 
that  he  is  entitled  to  all  costs  except  costs  of  argument  I 
regarded  the 'question  as  to  the  interpretation  of  the  agreement 
as  the  most  important  part  of  the  case,  and  the  only  part  of  the 
case  which  justified  the  plaintiff  in  coming  to  the  High  Court 
after  the  tender  was  made  by  the  defendants  of  £66, 13s.  lOd. 
Whatever  costs  were  incurred  after  this  date  plaintiff  ran  the 
risk  of  having  to  pay,  if  he  did  not  succeed  in  persuading  the 
Court  that  the  transaction  was  really  a  pledge  under  the  cloak 
of  a  sale. 

That  point  could  be  argued  before  the  High  Court  at  the 
plaintifTs  risk ;  but  as  for  the  rest,  he  should  have  taken  the  £66 
tendered  and  sued  for  any  balance  due  in  the  magistrate's  court, 
or  else  settled  the  matter  out  of  court 

I  was  satisfied  from  the  evidence  that  this  amount  could  have 
been  easily  settled,  after  the  tender  of  £66  by  the  defendants, 
without  compelling  the  defendants  to  prove  in  court  every  tin  of 
provisions,  every  yard  of  cloth,  and  every  packet  of  ribbon.  AH 
that  was  necessary  was  to  compare  the  two  lists  and  to  go  through 
the  articles  in  the  shop.  The  plaintiff  compelled  the  defendants 
to  prove  each  item  and  knew  that  such  proof  would  be  protracted, 
and  if  conducted  before  the  High  Court  would  cost  a  great  deal 
of  money — possibly  more  than  the  whole  amount  involved  in  the 
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dispute — ^yet  he  insisted  on  the  matter  going  before  a  referee. 
The  result  of  the  reference  was  that  the  plaintiff  got  £36  more 
than  the  tender,  and  all  the  costs  incurred  after  the  first  point 
was  argued  and  settled  were  about  this  unsubstantial  amount 
of  £36.  I  considered  that  the  plaintiff  had  acted  wrongly  in 
forcing  the  defendants  to  continue  the  case  before  the  High 
Court  after  the  judgment  on  the  first  point  had  been  given, 
because  he  must  have  known  that  the  amount  that  he  would 
get  over  and  above  the  £66  would  not  be  substantial  Plaintiff 
should  have  withdrawn  the  case^  accepted  the  tender,  and  sued  for 
the  balance,  if  he  could  not  settle  the  case  amicably,  before  the 
magistrate,  where  the  £36  might  have  been  recovered  at  the  least 
expense  to  the  defendants. 

I  think,  as  a  general  rule,  if  a  substantial  tender  is  made  and 
a  plaintiff  compels  the  defendant  to  go  on  with  the  case  before 
a  higher  court  when  the  balance  could  be  recovered  before  a 
lower  court,  he  takes  upon  his  shoulders  the  risk  of  obtaining 
costs  on  a  lower  scale.  The  sum  claimed  is  not  the  criterion ;  it 
is  the  sum  recovered. 

In  Emery  v.  Binns  (7  Moore  P.C.  195)  a  plaintiff  sued  in  the 
Supreme  Court  of  Jamaica  f  <^  £3000  and  recovered  40s.  It  was 
held  that  the  sum  recovered  by  the  judgment,  and  not  the  sum 
laid  in  the  declaration,  determined  whether  Supreme  Court  costs 
should  be  i^w%rded  or  not.  The  judges  there  intimated  that  this 
was  the  rule  whether  the  suit  was  in  contract  or  in  tort 

If  in  this  case  the  amoimt  tendered  should  be  added  to  the 
amount  recovered,  then  no  doubt  plaintifi^s  contention  is  correct ; 
but  I  do  not  think  this  the  correct  view. 

In  James  v.  Vame  (29  L.J.,  Q.B.  169)  Cockbubn,  C  J.,  uses 
the  following  language :  "  Where  a  plaintiff  claims  an  amount 
which  is  the  result  of  one  demand,  and  which  cannot  be  separated, 
he  may  say  to  the  defendant  when  a  smaller  sum  is  tendered  to 
him, '  I  will  not  take  less  than  the  whole  sum  which  I  claim ;'  but 
where  the  whole  demand  is  made  up  of  an  aggregate  of  items, 
and  the  defendant  comes  and  says,  '  I  acknowledge  that  I  owe 
you  so  much,  and  there  ifk^our  money  for  you,*  the  plaintiff  is 
wrong  if  he  refuses  to  take  it ;  and  quoad  that  amount,  he  ought 
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not  to  be  allowed  to  keep  the  claim  alive  in  its  entirety  for  the 
purpose  of  suing  the  defendant  upon  it  in  the  superior  court,  so 
as  to  get  costs  upon  the  higher  scale.  -  His  claim  is  reaUy  for 
the  excess  above  tJuit  which  he  ought  to  have  taken  wlien  it  was 
offered  to  him.  If  he  declines  to  accept  that  which  the  defendant 
was  always  ready  to  deliver  over  to  him,  and  thus  goes  on  with 
the  action  with  a  view  of  getting  higher  costs,  he  ought  to  be 
prevented  from  getting  them.  The  plaintiif  has  only  recovered 
the  excess  above  the  sum  which  was  tendered  to  him,  and  that 
excess  which  he  has  recovered  is  not  sufficient  to  entitle  him  to 
have  his  costs  taxed  upon  the  higher  scale." 

Now,  in  the  case  before  me  the  amount  claimed  was  £570,  and 
was  made  up  of  a  series  of  items  depending  upon  the  identification 
of  certain  goods.  The  plaintiff  succeeded  in  showing  that  there 
were  £36  more  goods  than  the  defendant  thought  when  he 
tendered.  This  £36  is  to  my  mind  a  very  unsubstantial  amount, 
and  grossly  disproportionate  to  the  amount  claimed,  and  could 
have  been  recovered,  after  the  decision  of  the  big  question  of  sale 
or  masked  pledge,  either  by  amicable  reference  or  before  a 
magistrate  (for  the  Supreme  Court  has  already  decided  that  the 
amount  claimed,  and  not  the  origo  debiti,  determines  the  magi- 
strate's jurisdiction). 

I  thought,  therefore,  that  it  was  unjust  to  make  the  defendants 
pay  the  costs  of  recovering  the  extra  £36  on  the  higher  scale.  I 
should  no  doubt  have  given  the  plaintiff  his  full  costs  for  sum- 
mons and  dedaration,  but  this  was  not  specially  asked  for,  and 
slipped  my  notice ;  nor  do  I  consider  this  of  great  moment  con- 
sidering the  great  amount  of  unnecessary  costs  made. 

As  regards  the  question  of  reference,  I  thought  at  first  that 
inasmuch  as  only  £36  over  and  above  the  tender  was  recovered, 
the  defendants  should  not  be  asked  to  bear  the  costs  of  an  expen- 
sive reference  when  by  merely  checking  the  two  lists  and  exa- 
mining the  goods  the  result  could  have  been  easily  obtained.  But 
as  both  parties  asked  for  the  reference,  and  as  it  was  also  in  de- 
fendants' interest  to  get  the  matter  settled,  I  thought  it  more 
equitable  to  make  each  party  pay  half  the  costs  of  the  reference. 
It  was  pointed  out  to  me  that  the  Court  of  Appeal  had  ruled 
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that  no  order  as  to  costs  was  incorrect  where  a  substantial  ^ 

amount  (£60)  had  been  recovered.    In  tiiis  case,  however,  I  con-  ! 

sidered  the  amount  recovered  unsubstantial,  and,  moreover,  the 
plaintiff  got  his  costs  only  upon  a  lower  scale. 

PlaintiflTs  Attorney :  S.  Zwarenetein ;  Defendants'  Attorney : 
F,  Roath. 


SCBXJLTZK  *  00.  t,  ROSEN  BItOTHBBS  k  CO,       \h% 
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SCHULTZE  k  CO.  v.  ROSEN  BROTHERS  &  CO. 

1904.    June  2.    CuRLEWis,  J. 

Pleading. — Replieaiian, — Whai  doet  not  amouni  to  a  new  eauae  o/adian. 

The  plaintiffii  claimed  an  amount  alleged  to  be  due  to  them  in  respect  of 
certain  goods  sold  and  delivered.  The  defendants  pleaded  that  in 
terms  of  a  compromise  the  plainti£&  had  accepted  a  certain  pro- 
portion in  fall  satisfaction.  The  plaintiffs  replied  that  the  defend- 
ants had  not  fulfilled  all  the  •conditions  of  the  compromise,  and  that 
they  had  been  induced  by  the  fraud  of  the  defendants  to  enter 
into  the  compromise.  Heldj  that  this  replication  did  not  set  up  a 
new  case,  and  could  not  on  that  ground  be  struck  out  as  irrelevant. 

This  was  an  application  on  notice  calling  npon  the  respondents 
to  show  cause  why  certain  paragraphs  of  a  replication  should  not 
be  struck  out  as  superfluous  and  irrelevant  in  an  action  wherein 
Schultze  &  Co.  were  the  plaintiffs  and  Rosen  Brothers  &  Co.  the 
defendants. 

The  plaintifis  sued  the  defendants  for  £772,  lis.  4d.,  being 
the  balance  of  an  account  alleged  to  be  due  to  them  in  respect 
of  certain  goods  sold  and  delivered. 

The  defendants  denied  indebtedness,  and  pleaded  that  they 
had  entered  into  an  agreement  with  their  creditors  whereby  they 
compromised  their  indebtedness  at  7s.  9d.  in  the  £,  and  were 
released  from  any  further  liability.  The  plaintiff  by  their 
agents,  Ejraemer  &  Co.  of  Johannesburg,  were  parties  to  the  said 
arrangements,  and  agreed  to  and  accepted  the  terms  thereof. 
The  defendants  had  faithfully  carried  out'  all  the  terms  and 
conditions  of  the  said  agreement. 

The  replication  was  as  follows : — 

Save  and  except  admissions  the  plaintiffs  deny  all  and  singular  the 
all^^tions  of  fact  and  conclusion  of  law  contained  in  the  defendants' 
plea,  and  join  issue  thereon. 

And  for  a  further  replication,  in  case  the  replication  aforesaid 
should  be  adjudged  insufficient,  but  not  otherwise,*  the  plaintiffs  say : 
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(1)  The  true  terma  of  the  agreement  referred  to  in  pftrmgraph  3  of 
defendants'  plea  are  set  out  in  a  certain  deed  of  assignment  dated 
October,  1903,  annexed  hereto,  marked  "A,"  and  which,  the  plaintiflEB 
pray,  may  be  deemed  as  herein  inserted.  (2)  In  terms  of  the  said 
agreement  the  defendants  undertook  inter  alia  to  grants  bargain,  de- 
liver, assign,  and  set  over  unto  the  appearers  thevein  mentioned  all  the 
stock-in-trade  and  outstanding  accounts  of  Uie  business  then  carried 
on  by  the  defendants,  as  will  more  fully  appear  from  the  said  deed. 

(3)  The  defendants  have  failed  to  carry  out  the  said  undertaking, 
inasmuch  as  they  have  not  delivered  and  handed  over  certain  of  the 
stock-in-trade  as  above  stated,  and  the  said  agreement  is  ih  conaeqnenoe 
of  such  failure  on  tlie  part  of  the  defendants  void  and  of  no  eSocL 

The  plaintiffs  say,  further,  if  Uie  above  be  not  sufficient^  but  not 
otherwise :  (1)  In  order  to  induce  the  plaintiffs  to  enter  into  or  exe- 
cute the  said  deed  of  assignment  the  defendants  represented  to  the 
plaintifiEs  that  Henry  Rosen,  one  of  the  defendants  in  this  action,  was 
and  at  all  times  had  been  the  sole  owner  of  the  said  business  of  the 
defendants,  and  that  neither  Joseph  Rosen,  tbe  other  defendant  in  this 
action,  nor  any  one  else  was  a  partner  or  had  a  share  or  interest  in  the 
said  business ;  and,  further,  that  all  the  then  creditors  of  the  said  busi- 
ness were  willing  and  had  agreed  to  become  parties  to  the  said  deed  of 
assignment.  (2)  The  plaintiffs  were  by  the  representations  atannad^ 
or  one  of  them,  and  relying  on  the  truth  thereof,  induced  to  become 
parties  to  and  execute  the  said  deed.  (S)  The  said  statements  were 
untrue  in  fact»  inasmuch  as  the  said  Joseph  Rosei^  was  then  a  partner 
and  had  a  share  in  the  said  business,  and  inasmuch  as  oestain  of  the 
creditors  of  the  said  business  never  agreed  as  aforesaid,  but  were  in  fiact 
paid  and  satisfied  by  the  said  defendants  in  respect  of  their  claims  oo 
the  said  business  separately  from  and  subsequently  to  the  same  deed. 

(4)  The  defendants  made  the  representations  and  statements  aforesaid 
well  knowing  them  to  be  untrue.  (5)  In  consequence  of  the  said 
fraudulent  misrepresentations  and  statements  as  aforesaid  the  said 
deed  of  assignment  is  illegal  and  of  no  value  or  effect. 

The  defendants  now  applied  to  strike  out  as  superfluous  and 
irrelevant  paragraphs  1,  2,  and  3  of  plainiifb'  farther  replication, 
as  well  as  paragraphs  I,  2,  3,  4,  and  5  of  their  second  further 
replication. 

J.  W.  Leonard,  K.C.  (with  him  J.  W.  Peiraan),  in  support 
of  the  application  :  The  replication  is  a  departure  from  the  cause 
of  action  as  set  forth  in  the  declaration,  and  raises  a  new  cause  of 
action.  The  issues  now  on  the  pleadings  are  whether  the  pro- 
visious  of  a  deed  of  assiernment  have  been  complied  with,  and 
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whether  the  plaintiiSb  were  indaoed  by  fraud  to  enter  into  the 
said  deed  of  assignment  Plaintifik'  real  action  is  for  cancellation 
of  the  deed  of  assignment  That  being  so,  their  case  ought  to 
have  been  set  out  in  the  declaration ;  see  Broad  v.  Bloom  ([1903] 
T.H.  427) ;  Erp  v.  Heridefwn  (3  Ch.  Div.  254). 

J.  de  ViUierB  (with  him  A,  L.  Cohn),  in  support  of  the 
replication :  The  replication  does  not  set  up  a  new  claim ;  it  is 
merely  an  answer  to  the  defence  set  up  to  the  claim.  The 
plaintifb  need  only  state  the  facts  which  are  material  for  the 
present  state  of  action.  There  is  no  obligation  on  them  to 
anticipate  defences;  see  Blake  Odgers  on  Pleadings,  5th  ed. 
p.  93.  The  present  claim  is  for  money  owing  in  respect  of 
goods  sold  and  delivered.  To  the  claim  the  defendants  plead 
a  compromise,  and  the  plaintiffs  in  their  reply  confess  and  avoid 
The  compromise  was  null  and  void,  and  an  allegation  to  this 
effect  in  the  replication  merely  strengthens  the  claim  set  out 
in  the  declaration. 

J.  W.  Leonard,  in  reply :  The  allegations  that  the  conditions 
of  the  compromise  were  not  complied  with,  and  that  the  plaintiffs 
were  by  fraud  induced  to  enter  into  the  compromise,  put  in  issue 
the  validity  of  the  comprpmise  before  plaintiffs'  claim  can  be 
adjudicated  upon. 

CuKLEWis,.J.*;  having  reviewed  the  pleadings  and  the  argu- 
ments of  counsel,  held  that  the  replication  was  not  a  departure 
and  did  not  raise  a  new  cause  of  action,  and  dismissed  the 
application  with  cost& 

Applicants'  (defendants)  Attorney :  A.  B,  van  Os  ;  Respond- 
ents' (plaintiffs)  Attorneys :  Coftn  &  HojfUriid, 
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EISELE  V.  AURET. 
1904.    May  25,  June  16.    Wessbls,  J. 

Pnrchase  and  mU, — Delay  in  making  Mxvery. — Specific  performance 
and  damages, 

A  seller  who  is  in  mcra  in  delivering  the  article  sold  may  be  sued  by 
the  purchaser  for  specific  performance  <^  the  contract^  and  also  for 
damages  sustained  by  him  by  reason  of  such  delay  on  the  part  of 
the  seller. 

The  plaintiff  sued  the  defendant  for  flpecific  performance  of  a 
contract  for  the  Bale  of  a  certain  stand  in  the  Lyndhurst  Estate, 
and  for  damages  alleged  to  have  been  sustained  by  reason  of  the 
delay  on  the  part  of  the  defendant  in  giving  transfer  of  the  aaid 
stand.  In  default  of  appearance  judgment  was  given  for  the 
plaintiff  for  specific  performance  and  for  £100  damages  with 
costa  The  defendant  now  reopened  the  case  on  the  question  of 
damages.  The  facts  of  the  case  are  set  forth  in  detail  in  the 
judgment. 

C.  F,  StaUard,  for  the  plaintiff,  submitted  that  in  all  caaea 
where  there  was  a  breach  of  contract,  or  a  failure  on  the  ft^  of 
one  of  the  parties  to  a  contract  to  fulfil  his  obligaticms  under 
that  contract,  the  other  party  was  entitled  to  recover  whatever 
damages  he  sustained  by  reason  of  the  non-performance  of  such 
obligations.  The  whole  question  was  as  to  the  damages  actually 
sustained.  So  in  the  present  case  there  was  nothing  to  prevent 
the  plaintiff  from  suing  for  specific  performance  and  for  damages, 
provided  he  proved  that  specific  performance  merely  would  not 
compensate  him  for  the  damages  sustained,  and  that  over  and 
above  specific  performance  he  had  been  damnified  by  the  delay  of 
the  defendant  in  failing  to  give  transfer  when  he  ought  to  have 
done  so.  From  the  evidence  it  was  clear  that  the  plaintiff  waa 
obliged  to  incur  expenses  which,  but  for  the  delay  on  the  part  of  - 
the  4e{endaut,  would  not  have  been  necenaty.     The  fpUowing 
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authorities  were  referred  to :  Voet,  19,  1,  14 ;  Jncques  v.  MiUer 
(L.R.  6  Ch.  Div.  153);  Philip  v.  Metropolitan  and  Suburban 
Railway  Co.  (10  S.C.  52). 

Saul  Solovion,  for  the  defendant,  contra :  The  plaintiff  cannot 
claim  specific  performance  and  also  damages.  When  the  defend- 
ant failed  to  give  transfer  the  remedy  of  the  plaintiff  lay  either 
in  suing  for  specific  performance  or  for  damages  for  breach  of 
contract  Even  if  the  plaintiff  were  entitled  to  sue  for  specific 
performance  and  damages  together,  the  damages  he  could  recover 
would  only  be  special  damages,  and  special  damages  must  in  all 
cases  be  specially  averred.  In  the  present  case  there  was  no 
allegation  of  special  damages,  although  an  attempt  to  prove 
special  damages  had  been  made.  But  how  could  the  defendant 
be  expected  to  meet  a  case  of  special  damages  when  the  nature 
of  the  damages  only  appears  at  the  trial;  see  Voet,  19,  1,  20  > 
Digest,  19, 1,  21 ;  23. 

Our  adv.  uuU. 

Poetea  (June  16):— 

Wbsseus,  J. :  In  this  matter  the  plaintiff  sued  the  defendant 
for  specific  performance  of  a  contract  of  sale  of  a  certain  stand, 
and  damages  for  delay  in  not  delivering  the  piece  of  land  sold. 
On  the  20th  August,  1903,  the  case  came  before  my  brother 
Bristowe,  and  in  default  of  appearance  judgment  was  given 
for  specific  performance  against  the  defendant  with  costs.  The 
question  of  damages  stood  over  for  one  week.  On  the  27th 
August  the  case  came  on  again,  and  as  the  defendant  was  still 
in  default  judgment  was  given  for  the  plaintiff  for  specific  per- 
formance, together  with  damages  for  £100  and  costs.  As  this 
was  a  judgment  given  in  default  of  appearance  the  defendant 
reopened  the  case  as  regards  the  damages.  It  is  at  this  stage 
that  the  case  came  before  me.  The  defendant  raised  an  excep- 
tion, but  this  was  dismissed.    I  therefore  had  to  decide : — 

(1)  Specific  performance  having  been  given,  can  the  plaintiff 

claim  damages  ? 

(2)  If  he  can  claim  damages,  to  how  much  is  he  entitled  ? 

I  becanfe* aware  of  the.  fact  tha.t  the  first  question-  was  sub 
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judice  before  the  Supreme  Court,  and  therefore  I  held  back 
my  judgment  until  the  decifdon  of  the  Supreme  Court  became 
known.  I  have  now  seen  the  decision  of  the  Supreme  Coart 
in  the  SUverton  Estates  Company  v.  Bellevue  Syndicate,  in 
which  the  full  Court  decided  that  by  our  law  specific  perform- 
ance can  be  given  together  with  damages  for  delay  in  delivery. 
Before  this  judgment  was  given  there  was  considerable  doubt 
as  to  whether  a  purchaser  could  demand  specific  performance 
of  a  contract  of  sale  and  over  and  above  that  damages  for 
delay  in  giving  transfer.  There  were  two  possible  views :  Either 
specific  performance  and  damages  could  be  given,  or  the  plain- 
tiff had  to  elect  whether  he  would  take  specific  performance 
only  or  renounce  the  whole  contract  and  claim  damages  for 
breach  of  contract  The  Roman  law,  according  to  one  school 
of  commentators,  did  not  allow  specific  performance.  Voet  is 
one  of  those  who  accepts  this  view.  Some  jurists,  however, 
thought  that  the  Roman  law  allowed  specific  performance. 
Neostadius,  Groenewegen,  and  van  Leeuwen  allowed  specific 
performance,  and  this  view  has  been  adopted  by  our  courts. 
None  of  the  authorities,  so  far  as  I  am  aware,  who  hold  that 
specific  performance  can  be  given  discusn  the  question  whether 
in  addition  to  specific  performance  damages  for  delay  in  delivery 
can  also  be  given.  Voet,  holding  that  the  Roman  law  could  not 
grant  specific  performance,  questions  whether  it  is  advisable  for 
the  courts  of  Holland  to  grant  specific  performance.  It  is  there- 
fore not  surprising  to  find  that  Voet  does  not  discuss  the  pos- 
sibility of  specific  performance  and  damages  for  delay  being 
given. 

The  systems  of  jurisprudence  based  on  the  Roman  law  with 
which  I  am  acquainted  adopt  the  principle  that  if  the  debtor 
is  in  mora  he  must  compensate  the  creditor  for  loss  suffered 
by  him  on  account  of  this  delay.  We  find  this  in  the  law  of 
France,  the  law  of  Scotland,  and  the  Dutch  Code.  The  English 
and  American  jurisprudence  allow  specific  performance  of  a  sale 
and  damages  for  delay  in  delivery.  It  seemed  to  me,  therefore, 
that  if  there  was  nothing  in  the  Roman-Dutch  law  which  for^^ 
bade  both  specific  performance  and  damages;  that  on  the  general 
principle  that  damages  followed  mora  we  ought  to  adopt  a  rule 
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which  will  bring  oar  jurisprudence  in  conformity  with  modem 
Bjrstems  of  jurisprudence  analogous  to  our  own. 

If  we  accept  the  doctrine  of  specific  performance,  it  appears 
to  me  to  be  illogical  to  refuse  to  compensate  the  buyer  for  dama- 
ges suffered  by  him  on  account  of  the  seller's  delay  in  fulfilling 
his  part  of  the  obligation.  In  the  Dutch  draft  C!ode  of  1820, 
which  strove  to  codify  the  old  Roman-Dutch  law  as  much  as 
possible,  I  find  the  following,  art.  2473 :  "  Whether  the  purchaser 
resiles  from  the  sale,  or  whether  he  still  persists  in  demanding 
delivery,  the  seller  is  obliged  to  make  good  the  damage  which 
the  buyer  has  suffered  by  reason  of  the  fact  that  the  article  sold 
yras  not  delivered  at  the  time  agreed  upon." 

Sitting  alone  I  should  have  thought  it  wisest  to  foUow  Philip 
V.  Metropolitan  RaUvxiy  Co,,  and  to  have  adopted  the  views  as 
to  damages  laid  down  there,  for  I  should  have  hesitated  to  lay 
down  a  rule  different  from  that  decision.  A  careful  examination 
of  the  authorities  had,  however,  convinced  me  that  the  better 
view  and  more  logical  course  was  to  admit  specific  performance 
and  damages  for  delay.  It  was  therefore  satisfactory  to  find 
that  the  full  Court  had  come  to  the  decision  that  specific  per- 
formance and  damages  could  be  decreed,  and  after  a  careful 
examination  of  the  authorities  dted  in  the  Silverton  Estates  case 
I  have  no  hesitation  in  stating  my  complete  agreement  with  the 
decision  arrived  at  by  the  learned  judges  in  that  case. 

The  next  question  is.  What  damages  has  the  plaintiff  Eisele 
suffered  ?  On  the  10th  October,  1902,  the  plaintiff  paid  his  last 
instalment,  and  therefore  he  was  entitled  to  transfer  of  the  ground 
in  question  within  a  reasonable  time.  He  got  no  transfer,  and 
was  compelled  to  come  to  this  Court.  On  the  27th  August,  190S, 
he  obtained  an  order  for  specific  performance  and  £100  damages, 
so  that  I  liave  to  inquii'e  now  wliat  the  damages  were  which  he 
had  suffered  at  that  date.  He  tells  us  he  bought  the  stand  in 
question  for  the  purpose  of  building  on  it.  He  was  paying 
£3,  10s.  a  month  for  rent  of  the  house  he  was  occupying  in  the 
town.  No  ^idence  was  given  as  to  what  a  house  would  cost  him 
erected  on  tlie  stand  in  question,  and  I  have  no  means  of  judging 
what  the  plaintiff  would  have  saved  if  he  had  built  on  this  stand 
in  <iuesCiou  six  and  a  half  miles  from  his  plaee  of  business. 
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Plaintiff  alleges  that  he  could  have  got  £200  for  the  stand,  but 
he  also  says  he  was  not  anxious  to  sell.  He  calls  tiie  peisoti  who 
offered  him  £200,  but  this  person  says  thiat  he  was  not  anxious 
to  get  that  pafticnlar  stand ;  any  one  in  the  neighbonrhood  of 
that  stand  woold  have  suited  him,  yet  he  made  no  inquiries 
at  Auret's  office,  and  at  that  time  tiiere  were  some  hundred 
stands  vacant  at  £100  a-piece.  I  cannot  treat  this  offer  of  £200 
as  a  serious  offer,  nor  do  I  believe  that  Douglas  either  wished  or 
intended  to  buy.  Moreover,  since  the  judgment  in  August,  1903, 
the  plaintiff  has  made  no  serious  efforts  to  get  transfer  of  the 
stand.  I  find,  therefore,  as  far  as  the  stand  itself  is  concerned  no 
damage  has  been  proved.  At  the  same  time  the  defendant  had 
the  .use  of  the  plaintiff's  £175  from  the  10th  October,  1902,  np  to 
the  date  of  judgment  (27th  August,  1903),  and  of  some  of  the 
instalments  from  an  earlier  date.  For  this  deprivation  of  tiie 
plaintiff  of  the  use  of  his  money  he  is  entitled  to  compensation 
at  the  rate  of  6  per  cent,  per  annum,  i.e.,  reckoned  roughly  for 
a  year,  ten  guineas  in  all.  It  is  true  defendant  had  the  use 
beyond  August,  1903 ;  but  I  am  here  only  to  inquire  the  damages 
sustained  on  that  date,  for  it  is  on  that  date  that  the  defendant 
challenges  the  right  of  the  plaintiff  to  get  a;  judgment  for  £100. 

I  now  come  to  the  costs.  The  costs  of  the  former  action  have 
been  awarded  to  the  plaintiff,  and  that  I  cannot  now  disturb. 
Had  the  proceedings  been  simply  an  action  for  damages  in  regard 
to  delay  in  giving  transfer  I  should  have  given  plaintiff.no  more 
than  magistrate's  court  costs.  Here,  however,  I  am  only  inquir- 
ing into  one  part  of  a  case  in  which  a  judgment -bas  been  given 
both  for  specific  performance  and  c^amages.  There  was  no  tender 
on  the  part  of  the  defendant  in  reopening  the  question  of  dama- 
^ges.  It  is  true  defendant  lias  succeeded  in  reducing  the  dama- 
ges ;  but  it  was  at  his  instance  that  the  plaintiff  had  to  appear 
before  me,  and  it  was  through  no  fault  of  plaintiff  that  he  got 
his  judgment  for  £100.  In  fact,  it  was  through  the  fault  and 
negligeuce  of  the  defendant  himself.  As  this  inquiry  is  part  and 
parcel  of  the  former  case,  and  as  there  has  been  no  tender,  as 
there  should  bave^been,  the  plaintiff  is  entitled  to  his  costs. 

Plaintiff's  Attorney:  W.  J.  Grant;  Defendants  Attorney: 
F.  Rooth. 
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RE  PASQUALI  CIGARETTE  CO.,  LTD.,  v. 
DIACONICOLAS  &  CAPSOPOLUS. 

1904.    Judy  26.    Innes,  C.j. 

Tntde^marks, — Design  noi  regidered  a$  a  trade-mark, — Common  law 
right  to  be  protected  againet  attempt  to  midead  pMie, — Prodama- 
tion  Ifo  2Z  of  1902. 

Application  for  an  interim  order  restraining  the  respondents  from 
using  what  was  alleged  to  be  such  a  colourable  imitation  of  appli- 
cants' label  as  was  calculated  to  mislead  and  did  mislead  the 
public.  It  was  opposed  on  the  ground,  inter  aHa^  that  the  design 
on  applicants'  label  had  not  been  registered  as  a  trade-mark  in 
this  country,  and  that  the  terms  of  sec.  10  of  the  Trade  Marks 
Registration  Proclamation  therefore  disentitled  them  to  protection. 
Hddj  that  it  was  not  the  intention  of  the  section  to  deprive  a 
trader  of  his  common  law  right  to  be  protected  against  an  attempt 
by  another  trader  to  pass  off  his  goods  as  those  of  the  former,  and 
that  applicants,  having  on  the  affidavits  made  out  a  primd  facie 
case,  were  entitled  to  the  order  asked  for. 

This  was  an  application,  on  notice,  for  an  order  interdicting 
the  respondents,  pending  an  action  for  a  perpetu$J  interdict  and 
damages,  from  selling  cigarettes  tinder  a-  label,  which,  it  was 
alleged,  was  such  an  imitation  of  the  label  used  by  the  applicants 
for  their  cigarettes  as  was  calculated  to  make,  and  did  make,  the 
public  believe  that  the  cigarettes  of  the  respondents  were  the 
manufacture  of  the  applicants. 

It  appeared  that  the  applicants,  an  English  company,  through 
their  duly  authorised  agent,  Arthur  Edward  Biden,  and  the 
respondents  in  their  capacity  as  the  agents  of  a  Turkish  firm 
M.  C.  Carathanassis  &  Co.,  Ltd.,  had  been  selling  cigarettes  in 
South  Africa,  chiefly  in  the  Transvaal,  for  a  considerable  time.  The 
applicants  had  all  along  sold  their  cigarettes  in  blue  packets, 
every  packet  having  on  its  top  a  white  rectangular  space  corres- 
ponding in  shape  and  size  to  an  ordinary  visiting  card.  This 
card  contained  a  superscription  consisting  of  the  words,  "The 
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Pasquali  Cigarette  Co.,  Ltd*, "  at  the  top ;  underneath  this  .were 
the  words,  "Imported  Turkish  Cigarettes " ;  then  came  in  bold 
large  type  the  letters  "O.  G.  H."  followed  by  the  word  •'bmnd," 
and  at  the  bottom  of  the  card  in  the  right-hand  comer  were  the 
words  "  31  Conduit  Street,  Bond  St,  London,  W."  On  the  sides 
of  every  packet  was  the  word  "Pasquali/'  while  at  the  bottom 
there  was  a  scroll  containing  the  words,  "  Manufactured  at  Samos, 
Turkey,  from  pure  Turkish  Tobacco." 

The  label  used  by  the  respondents  up  to  the  banning  of 
July,  1904,  differed  in  every  respect  from  the  one  used  by  the 
applicants.  At  this  period,  however,  they  adopted  the  label  of 
which  the  applicants  now  complained.  They  began  to  sell  their 
cigarettes  in  pink  packets,  every  packet  having  a  white  space  at 
the  top  similar  to  that  on  the  applicants'  packets.  At  the  top  of 
the  card  were  the  words  "M.  C.  Carathanassis  &  Co.,  Ltd.,"  in 
type  very  similar  to  that  of  the  words,  "  The  Pasquali  Cigarette 
Co.,  Ltd.,"  on  applicants'  packeta  Underneath  this  were  the 
words,  "  The  famous  Imported  Turkish  Cigarettes " ;  then  came 
the  letters  "  M.  C.  C."  in  type  almost  identical  with  the  letters 
"  G.  G.  H."  on  applicants'  packets.  The  superscription  on  the  card 
concluded  with  the  sentence,  "  Manufactured  from  pure  Turkish 
Tobacco  at  Samos,  Turkey."  At  the  bottom  of  respondents' 
packets  there  was  a  scroll  corresponding  in  a  great  measure  with 
that  at  the  bottom  of  applicants'  packets ;  the  words  on  the  scroll, 
however,  being  entirely  different  On  the  side  of  respondents' 
packets  was  the  word  "Carathanassis,"  in  type  resembling  the 
type  of  the  word  "  Pasquali "  on  the  sides  of  applicants'  packets. 

Neither  the  design  on  the  label  used  by  applicants  nor  that 
adopted  by  the  respondents  had  been  registered  as  a  trade-mark 
in  the  Transvaal,  it  being,  however,  stated  in  the  affidavits  of 
both  parties  that  steps  were  being  taken  by  them  to  have  their 
respective  designs  so  registered. 

The  application  was  opposed  on  the  ground  that  the  design 
adopted  by  the  respondents  was  not  an  imitation  of  that  used  by 
applicants,  and  that  in  terms  of  sec.  10  of  the  Trade  Marks  Regis- 
tration Proclamation  of  1902  it  was  provided  that  "from  and 
after  the  first  day  of  August,  1902,  a  person  shall  not  be  entitled 
to  institute  any  proceedings  to  prevent  or  recover  damages  for 
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the  infringement  oE  any  trade-mark  capable  of  being  registered 
nnder  this  Proclamation  until  and  unless  such  trade-mark  is 
registered  in  piursuance  oE  this  Proclamation,  or  unless  it  has 
been  registered  undeir  the  provisions  of  Law  No.  6  of  1892." 

AflBdavits-by  traders  in  cigarettes  in  Johannesburg  were  filed 
on  both  sides  stating,  for  the  applicants  or  respondents,  that  the 
design  adopted  by  the  respondents  was  or  was  not  calculated 
to  deceive  the  public  into  buying  respondents'  cigarettes  for 
applicants'. 

J.  Wfddie  Peirson,  for  the  applicants,  in  dealing  with  the 
facts  referred  to  the  following  authorities:  Lever  v.  Goodwin 
(36  Ch.  Div.  1);  MiUs  v.  Salmond  (4  Searle,  230);  Frankan  v. 
Pope  (11  S.C.  209);  MarteU  &  Co.  v.  The  Paarl  Berg  Wine, 
Brandy,  and  Spirit  Co.  (12  S.C.  326);  Prices  Pateni  Candle 
Co.  v.  Everitt  &  Co,  (11  S.C.  213);  Roee  &  Co.  v.  Thornsfm  (8 
H.C.Q.  168X  He  further  contended  that  the  application  was  not 
based  upon  an  infringement  of  trade-mark,  but  upon  the  ground 
that  the  respondents'  by  imitating  applicants'  design  were  passing 
off  their  goods  as  those  of  the  applicants,  and  that  sec  10  of 
Proclamation  No.  23  of  1902  did  not  take  away  the  common  law 
right  of  a  trader  to  be  protected  against  such  a  wrong ;  see  Roae 
&  Co.  y.  MiUer  ([1891]  4  Off.  Rep.  123) ;  Lever  v,  Goodwin,  mipra ; 
Indermaur's  Manual  of  Equity,  4th  ed.  p.  414. 

/.  Stratford,  for  the  respondents,  contra :  The  applicants  had 
not  established  such  a  prirnA  fwde  case  as  would  entitle  them  to 
the  injunction  asked  for;  see  Eerly  on  Trade  Marks,  at  pp.  195, 
320,  415,  and  488.  He  further  contended  that  applicants'  design 
not  having  been  registered  as  a.  trade-mark  in  this  country, 
they  were  in  terms  of  sec  10  of  the  Trade  Marks  Registration 
Proclamation  of  1902  not  entitled  to  any  protection.  Every 
infringement  of  a  trade-mark  was  in  fact  an  attempt  to  pass  off 
goods  as  those  of  another,  and  before  any  protection  could  be 
granted  against  such  attempt  it  was  necessary  that  any  design 
of  which  the  exclusive  use  was  claimed  should  have  been  regis- 
tered as  a  trade-mark  in  terms  of  the  Proclamation.  The  appli- 
cants were  virtually  attempting  to  evade  the  provisions  of  the 
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law,  and  their  contention,  if  suBtained,  would  render  the  law  a 
nullity. 

Innes,  C.J.,  held  on  the  affidavits  that  the  applicants  had 
made  out  a  jyrimd  facie  case  for  an  order.  Also  that  the  effect 
of  sec  10  of  the  Trade,  Marks  Registration  Proclamation  was  not 
to  take  away  the  common  law  right  of  one  trader  to  be  protected 
against  another  trader  who  attempted  to  pass  off  his  goods  as 
those  of  the  former,  and  that  a  court  had  power  to  restrain  .the 
latter  from  so  doing.  An  order  was  accordingly  granted  inter- 
dicting the  respondents  from  using  or  selling  cigarettes  in  boxes 
or  otherwise  under  the  label  objected  to,  pending  an  action  to  be 
brought  by  applicants  against  respondents  for  a  perpetual  inter- 
dict and  damages,  on  condition  that  the  applicants  instituted  the 
said  action  within  one  month  from  the  date  of  the  order,  and 
undertook  and  consented  to  be  responsible  for  all  damages  caused 
by  this  order  in  case  they  failed  in  their  action.  The  costs  were 
ordered  to  be  costs  in  the  cause. 

Applicants'  Attorney:  jD.  Nimmo;  Respondents'  Attorneys: 
Cohen,  Yatea  &  Marais. 
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LILIENFELD  v.  HEAD 
1904.    June  23,  August  3.    Ct7RLEWI8»  J. 

Praeiioe. — Arrest  of  a  stand  to /ound  jurisdieium. — Applicaiion  to  set 
aside  the  order  on  the  ground  thai  the  stand  had  been  wrongly  regis- 
tered in  the  name  of  the  party./or  whose  debt  ii  teas  arrested — Froqf 
of  mistake. 

An  application  for  an  order  setting  adde  an  arrest,  whieh  was  granted 
at  the  instance  of  respondent  on  certain  property  to  found  juria- 
dietion  in  an  action  by  respondent  against  certain  Alphonse 
Lilienfeld,  in  whose  name  the  said  property  was  registered,  was 
based  on  the  ground  that  the  said  property  in  reality  belonged  to 
applicant,  and  had  been  transferred  into  the  name  of  the  said 
lilienf eld  by  mistake.  Held,  that  before  the  application  could  be 
granted  the  Court  must  be  satisfied  by  the  fullest  proof  that  the 
registration  was  the  result  of  error ;  and  that,  applicant  having 
failed  to  satisfy  the  Court  on  this  point,  the  application  must  be 
refused. 

This  was  an  application,  on  notice,  for  an  order  setting  aside 
an  arrest  granted,  at  the  instance  of  the  respondent,  on  a  certain 
stand  in  Johannesburg,  to  fonnd  jurisdiction  in  an  action  to  be 
'  instituted  by  the  respondent  against  certain  Alphonse  lilienfeld, 
in  whose  name  the  said  stand  was  registered — the  ground  of  the 
application  being  that  the  stand  in  question  belonged  to  applicant, 
and  had  been  transferred  by  mistake  into  the  name  of  Alphonse 
lilienfeld. 

The  facts  appear  from  the  judgment 

J.  Stratford,  for  the  applicant,  having  dealt  with  the  facts, 
submitted  that  the  stand  having  been  by  mistake  transferred 
into  the  name  of  Alphonse  Lilienfeld,  no  dominium  passed  to 
him,  and  that  applicant,  being  the  real  owner  of  the  stand,  was 
entitled  to  have  the  surrest  set  aside;  see  Preston  &  Dixon  v. 
Biden'e  Trustee  (1  Bucb.  AC.  322).  He  further  stated  that 
applicant  was  prepared  to  refund  to  the  respondent  the  costs 
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incurred  by  him  in  the  proceedings  against  Alphonse  lilienfeld 
up  to  the  date  of  the  notice  of  motion. 

J  van  Hoytema,  for  the  respondent,  contra :  There  is  no 
reasonable  explanation  how  the  property  came  to  be  transferred 
into  the  name  of  Alphonse  Lilienfeld.  The  fact  that  applicant 
allowed  the  stand  to  remain  in  the  name  of  Alphonse  Lilienfeld 
for  fourteen  or  fifteen  years  makes  the  stand  liable  for  the  debts 
of  Alphonse  Lilienfeld ;  see  Burge's  Colonial  Law,  voL  3,  at  p.  506 ; 
Digest,  42,  8, 1. 

Straiford,  in  reply  :  The  question  of  estoppel  cannot  be  raised 
unless  it  be  alleged  that  the  respondent  became  a  creditor  on  the 
strength  of  this  property  belonging  to  Alphonse  Lilienfeld. 
There  is  no  allegation  to  that  effect. 

Cur.  adv.  vult. 

Postea  (August  3) : — 

CURLEWis,  J. :  This  is  an  application  on  notice  of  motion  for 
removal  of  an  order  of  attachment  granted  by  this  Court  at  the 
instance  of  respondent  on  the  21st  April,  1904,  on  certain  stand 
No.  2528,  Hancock  Street,  Johannesburg,  ad  fundandam  juris- 
dictioneTn  in  an  action  to  be  instituted  by  respondent  against  cer- 
tain Alphonse  Lilienfeld  for  payment  of  a  share  of  the  prooeeds 
of  the  sale  of  an  interest  in  the  Coronation  Syndicate  Ltd. 

The  stand  is  registered  in  the  name  of  Alphcmse  lilienfeld. 
According  to  the  affidavit  of  one  Schultze,  filed  in  support  of  the 
application,  it  is  alleged  that  the  stand  in  question,  though 
registered  in  the  name  of  Alphonse  Lilienfeld,  is  the  property  of 
Arthur  Lilienfeld ;  that  it  was  purchased  in  the  year  1889  by 
Arthur  Lilienfeld  from  one  Keginald  Harcourt  Cook ;  that  the 
piirehase-price  and  expenses  of  transfer,  amounting  in  all  to 
£331, 13a  4d.,  were  paid  fay  Arthur  Lilienfeld ;  that  transfer  of 
the  stand  should  have  been  made  into  the  name  of  Arthur 
Lilienfeld; -but  was  in  error  registered  in  the  name  of  Alphonse 
Lilienfeld,  who  was  at  that  time  (1889)  associated  in  business 
with  Arthur  Lilienfeld ;  and  that  Alphonse  Lilienfeld  never  had 
any  interest  whatsoever  in  the  stand,  and  never  paid  any  part  of 
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the  puTchase-prioe.  It  is  further  alleged  by  the  said  Schaltze 
that  he,  acting  on  behalf  of  Arthur  lilienf eld,  in  July,  1899,  gave 
instructions  to  his  solicitor  (Mr.  Hull)  to  have  the  stand  trans- 
ferred into  the  name  of  Arthur  lilienfeld  from  that  of  Alphonse 
lilienfeld,  and  that  he  (Schultsse)  at  that  time  made  an  affidavit 
for  that  purpose  to  the  effect  that  the  stand  should  at  the  time  of 
purchase  have  been  registered  iii  the  name  of  Arthur  Lilienfeld, 
by  whom  the  same  had  been  purchased  from  Cook ;  that  on  the 
14th  July,  1899,  Alphonse  Lilienfeld  signed  a  spedal  power  of 
attorney  authorising  the  transfer  of  the  stand  to  Arthur  Lilienfeld, 
and  on  the  21st  July,  1899,  made  an  affidavit  similar  in  terms  to 
that  made  by  Schultze. 

The  affidaWt  of  Alphonse  Lilienfeld  of  21st  July,  1899,  merely 
alleges  that  certain  stand  No.  2628,  situate  at  Johannesburg  and 
registered  in  his  name,  should  have  been  registered  in  the  name 
of  Arthur  Lilienfeld,  who  purchased  the  same  from  Reginald 
Harcourt  Cook  for  £331, 18s.  4d.,  which  sum  was  paid  by  Arthur 
Lilienfeld,  and  not  by  him  (Alphonse) ;  no  explanation  is  given 
as  to  how  the  stand  came  to  be  transferred  into  the  name  of 
Alphonse  Lilienfeld. 

It  is  further  alleged  in  Schultze's  supporting  affidavit  that, 
though  all  the  documents  for  the  purpose  of  transferring  the 
stand  to  Arthur  Lilienfeld  were  prepared  and  signed  in  July,  1899, 
the  passing  of  the  transfer  was  overlooked,  and  not  effected  owing 
to  the  disturbed  state  of  affairs  just  previous  to  the  war,  and  that 
subsequently  the  papers  were  mislaid  and  only  found  after  the 
respondent  had  moved  this  Court  for  leave  to  attach  the  stand  to 
found  jurisdiction.  An  affidavit  is  also  filed  by  the  attorney  in 
charge  of  Mr.  Hull's  conveyancing  department  in  July,  1899, 
stating  that  he  prepared  the  affidavits  and  special  power  of 
attorney  referred  to  by  Schultze,  and  corroborating  Schultze  as 
to  the  reason  why  transfer  was  not  effected  into  applicant's  name 
in  July,  1899,  and  as  to  the  documents  having  been  subsequently 
mislaid. 

Respondent  in  his  replying  affidavit  alleges  that  the  stand 
was  purchased  by  Alphonse  Lilienfeld  from  Reginald  Harcourt 
Cook  on  the  20th  December,  1889,  and  that  the  said  Cook  did 
not  sell  the  said  stand  to  Arthur  Lilienfeld,  and  in  proof  thereof 
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he  relies  on  the  declarations  of  purchaser  and  seller  made  on  the 
2l8t  December,  1889 ;  he  further  alleges  that  Schnltse  was  not 
present  at,  nor  aware  of,  the  transaction  at  the  time  when  the 
same  was  entered  upon,  and  that  he  therefiwe  has  no  personal 
knowledge  of  the  facts ;  he  also  alleges  that  Alphonse  Lilienfeld 
is  at  present  in  Europe,  and  remains  absent  from  this  ooantry  for 
the  purpose  of  evading  the  payment  of  his  debts,  and  that  he  is 
indebted  to  respondent  in  a  large  sum  of  money;  it  is  abo  alleged 
that  respondent  is  unable  to  ascertain  the  whereabouts  of  Cook. 
From  the  declarations  of  purchaser  and  seller  there  is  nothing  to 
show  that  any  other  jperson  than  Alphonse  Lilienfeld  bought  the 
stand  from  Reginald  Haroourt  Cook  (the  name  is  Cooke  in  the 
declarations);  the  seller's  declaration  is  made  by  Charles  Wm. 
Cooke,  agent  of  Reginald  Harcourt  Cooke,  and  is  to  the  effect 
that  Alphonse  Lilienfeld  ''is  the  only  person  that  has  bought 
the  said  property  from  me." 

In  reply  to  this  Schultze  alleges  that  he  was  bookkeeper  to 
the  firm  of  Lilienfeld  &  Co.  (which  consisted  of  Arthur,  Alphooae, 
and  Richard  Lilienfeld)  in  December,  1889,  when  the  stand 
purchased,  that  he  was  aware  of  the  transaction  when  the 
was  entered  into,  and  that  his  reason  tor  remembering  the  trana- 
action  so  well  is  that  applicant  owned  certain  stands  a4ioin]iig 
stand  No.  2528,  and  as  this  stand  was  offered  to  Alphonse 
Lilienfeld  at  a  reasonable  price,  he  (Alphonse)  decided  to  pqr- 
chase  the  stand  for  the  applicant  in.  order  to  comjdete  the 
block,  and  that  he  (Schultze)  was  personally  aware  of  every 
transaction  which  took  place,  and  as  bookkeeper  made  the  debit 
to  applicant  for  the  purchase-price  of  the  stand. 

In  argument  the  learned  counsel  for  applicant  relied  on  the 
authority  of  Preston  &  Dixo7i  v.  Biden's  Trustee  (1  Budi. 
A.C.  322),  and  urged  that  the  dominium  in  the  stand  had  not 
passed  to  Alphonse  Lilienfeld  In  that  case  the  plaintiflb,  the 
owners  of  certtdn  claims  in  a  diamond  mine,  had  sold  their  daims 
to  Biden,  a  broker,  acting  for  one  Puzey,  who  resided  in  London 
and  acted  for  certain  prindpcds  there.  The  sale  was  for  cash 
against  transfer.  The  claims  were  transferred  into  the  name  of 
Biden,  because  the  Registrar  of  Claims  Defused  to  transfer  them 
to  him  in  a  representative  capacity.    Biden  himself  admitted  that 
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^  thoagh  the  daims  were  tranrfemd  into  his  name,  he  bought  them 

'^  not  for  himself,  bat  mnder  instraetions  from  Pusey.    The  pur- 

^  ehase-priee  had  not  been  paid,  and,  Biden's  estate  subsequently 

fir  beooming  insolvent,  his  trustee  claimed  that  by  the  transfer  to 

I^  Biden  the  dominium  in  the  claims  was  vested  in  Biden  at  the 

E*  date  of  his  insolvency.    The  Appeal  Court  by  a  majority,  revers- 

s  ing  the  decision  of  the  Qriqualand  High  Court,  held  that  the 

I.  sellers  never  intended  to  vest  the  property  in  Bidei),  that  the  bare 

transfer  into  the  name  of  Biden  was  not  sufficient  to  pass  the 
c  doimniv/m^  and  that,  notwithstanding  the  form  of  transfer,  Bidei^ 

^  held  the  claims  in  a  fiduciary  capacity. 

A  somewhat  similar  decision  was  given  by  the  High  Court  of 
the  late  Republic  in  Pioneer  0.  M.  Co.  v.  Outtma/n  Js  Oraham 
(3  B.  &  M.  58X  Neither  of  these  deeisicms,  however,  is  in  my 
opinion  applicable  to  the  facts  of  the  present  application.  There 
is  nothing  before  the  Court  to  show  that  the  seller  (Cook)  in- 
tended to  pass  transfer  to,  and  vest  the  property  in,  any  person 
other  than  AlphonsC'  Ldlienf dd ;  aeoording  to  the  declaration  of 
the  seller,  Alphonse  Idlienfeld  was  the  person  to  whom  he  sold 
^  the  stand,  and  to  whom,  therefore,  we  must  presume,  he  intended 

to  convey  the  dominium  by  the  deed  of  transfer.  The  affidavit 
made  by  Alphonse  lilienfeld  in  July,  1899,  does  not  disclose  any 
circumstances  to  support  the  contention  that  Cook  sold  to  Arthur 
and  not  to  Alphonse  Lilienfeld.  If  the  transfer  of  the  stand  into 
the  name  of  Alphonse  Lilienfeld  had  taken  place  in  error  by  con- 
fusion of  the  names  or  otherwise,  the  Court  might  be  justified  in 
granting  applicant  the  relief  prayed.  But  where  the  property 
has,  as  in  this  instance,  been  registered  in  the  name  of  a  person 
for  more  than  fourteen  years,  the  Court  must  be  satisfied  by 
the  fullest  proof  that  such  registration  is  the  result  of  error.  I 
cannot,  however,  find  that  an  error  has  been  committed ;  on  the 
contrary,  the  replying  affidavit  of  Schultze  rather  shows  that 
there  was  no  error.  Without  in  any  way  wishing  to  impugn  the 
correctness  of  the  facts  alleged  by  Schultze  (indeed  I  quite  accept 
what  he  has  stated  as  to  the  payment  having  been  debited  to 
applicant),  it  would,  I  think,  biB  establishing  a  dangerous  pre- 
cedent if  the  Court  were,  on  such  facts  as  are  disclosed  in  this- 
application — an  application  to  which  neither  the  seller  nor  the 
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apparent  purchaser  is  a  party — ^to  hold  that  the  transfer  of  the 
stand  did  not  vest  the  property  in  the  person  to  whom  it  was 
conveyed.    The  application  must  therefore  be  refused  with  ooets. 

Applicant's  Attorney ;  H.  G.  Hull ;  fteepondent's  Afctomeys : 
Hudson  &  Frames. 


ELLERY  V.  IMHOF. 

1904.    Aufficst  4, 10.    Smfth,  J. 

Partnership, — Dissolution, — ReaiiscUion  of  ctsmts. — Tmding  with  part- 
nership assets. — Account, 

On  dissolution  of  a  partnership  any  partner  has  the  right  to  claim  that 
all  the  partnership  assets  shall  be  realised  by  way  of  sale ;  and  it 
is  not  competent  for  a  receiver  to  permit  one  partner  to  take  over 
the  assets  at  a  valuation  without  the  consent  of  the  others. 

One  partner  on  a  dissolution  of  the  partnership  is  not  entitled  to  take 
possession  of  the  partnership  assets  and  trade  with.them,  and  if  be 
does  he  is  liable  to  account  to  the  other  partner. 

This  was  an  application,  on  notice,  for  an  order  directing  the 
receiver  appointed  by  the  Court  in  a  partnership  action  to  take 
possession  of  and  realise  certain  assets,  which,  it  was  alleged, 
were  partnership  assets,  and  to  amend  his  account  by  crediting 
applicant  with  his  share  of  the  proceeds. 

EmUe  Nathan  appeared  for  the  applicant 

J.  de  VUliers  appeared  for  the  respondent. 

The  facts  and  the  contentions  of  counsel  appear  from  the 
judgment 

Cur.  ddv.  vuU. 

Postea  (August  10) : — 

Smith,  J,:  This  is.  an  application  for  an  order  directing  the 


BLLERY  V.  IMHOP.  171 

receiver  appoiiited  by  the  Court  in  a  partnenihip  action  to- take 
posseasion  of  and  realise  certain  assets,  which  the  plaintiff  claims 
to  be  partnership  assets,  and  to  amend  his  account  by  crediting 
the  plaintiff  with  his  share  of  the  proceeds. 

It  appears  that  on  the  29th  May,  1900,  the  plaintiff  and 
defendant  entered  into  an  agreement  to  carry  on  the  business  of 
a  bar  known  as  "  His  Lordship's  Larder,"  in  partnership.  Under 
this  agreement  the  partnership  was  to  commence  from  the  Ist 
January,  1901,  or  so  soon  thereafter  as  was  practicable.  The 
business  was  commenced  apparently  in  1902,  and  disputes  having 
arisen  between  the  partners  in  September,  1903,  notice  was  given 
on  behalf  of -the  defendant  determining  the  partnership.  This 
notice  was  given  apparently  under  clause  19  of  the  agreement, 
which  provides  that,  "If  either  partner  shall  be  desirous  of 
determining  the  partnership,  he  or  she  shall  give  notice  of  such 
desire  in  writing  to  the  other  partner,  .  .  .  and  immediately  after 
the  expiration  of  —  months  from  the  time  of  such  notice  having 
been  given  the  partnership  shall  determine/'  -  The  agreement  is 
silent  as  to  the  length  of  time  that  the  partnership  is  to  continue 
after  the  receipt  of  the  notice;  but  the  plaintiff  accepted  the 
notice,  and  was  apparently  willing  that  it  should  be  determined 
as  speedily  as  possible.  He  was  also  willing  that  the  defend- 
ant should  take  over  the  partnership  business  if  she  would  pay 
him  the  value  of  his  share  in  cash ;  otherwise  he  asked  that  a 
liquidator  should  be  appointed  and  the  business  sold.  The  de- 
fendant demurred  to  this,  and  asked  that  time  should  be  given 
her  to  pay  out  the  plaintiff,  and  suggested  that  if  this  were  not 
acceptable  the  point  should  be  settled  by  arbitration.  A  long 
correspondence  then  took  place  between  the  attorneys  for  the 
parties,  which,  leading  to  no  result,  the  plaintiff  brought  this 
action,  claiming  a  dissolution  of  the  partnership,  the  appointment 
of  a  receiver,  and  an  account.  The  C!ourt  gave  judgment  declar- 
ing the  partnership  dissolved  as  from  the  30th  September,  1903i 
appointing  a  liquidator  to  take  an  account  of  the  partnership 
assets,  and  to  realise  the  same,  including  the  goodwill,  and  to 
liquidate  the  partnership  business. 

The  receiver  has  not  realised  all  the  assets  for  the  reasons 
stated  in  his  report,  which  accompanies  the  account  he  has 
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framed.    The  plaintiff  objects  to  this  aooount  mainly  with  respect 
to  three  items : — 

(1)  He  says  that  the  reGeiver  has  not  realised  the  value  ot 
the  goodwill,  but  has  placed  upon  it  a  value  which  is  inade- 
quate 

(2)  He  says  that  since  the  date  of  the  dissolution  the  defend- 
ant has  been  and  is  still  carrying  on  the  business,  and  that  he  is 
entitled  to  an  account  of  the  profits  and  his  share  thereof. 

(3)  He  says  that  he  has  not  been  credited  with  a  share  of  the 
Value  of  certain  furniture  and  some  other  small  items  which  form 
part  of  the  partnership  assets. 

The  law  is  clear  that  on  the  dissolution  of  a  partnership  any 
partner  has  the  right  to  claim  that  all  the  partnership  assets 
shall  be  realised,  and  the  proceeds  divided,  and  in  the  absence  of 
agreement  no  partner  has  the  right  to  retain  possession  of  any  of 
the  partnership  assets. 

Now,  with  r^ard  io  the  goodwill  of  the  business,  the  facts 
appear  to  be  that  prior  to  the  outbreak  of  the  war  the  defendant 
carried  on  the  business  of  "  Qis  Lordship's  Larder/'  and  the  |dain- 
tiff  Was  her  barman.  When  the  war  broke  oat  they  left  the 
country  together.  At  this  time  the  defendant  was  indebted^ 
the  plaintiff  in  a  considerable  amount — he  says  £648;  she  eqfs 
£432.  Whatever  it  was,  the  sum  represented  practically  all  the 
plaintiff's  share  of  the  capital  in  the  partnership,  he  caneelling 
her  debt  to  him.  The  partnership  agreement  is  silent  as  to  the 
amount  of  the  capital,  the  amount  being  left  blank,  nor  does  it 
specify  what  the  assets  of  the  partnership  consisted  of.  So  Isr 
as  appears  the  only  asset  contribated  by  the  defendant  was  the 
lease  of  the  premises,  which  had  one  year  to  run  from  the  Ist 
January,  1901.  The  plaintiff  undertook  one7half  of  any  liabilities 
there  might  be,  and  the  agreement  provided  that  both  partners 
entered  into  the  business  on  an  equality,  and  therefore  there  can, 
I  thixkk,  be  no  doubt  that  it  was  intended  that  they  should  be 
eOQsidered  as  having  each  contributed  one-half  of  the  capitaL  It 
does  not  clearly  appear  when  the  partnership  business  was  com- 
menced, but  the  licence  was  obtained  on  the  10th  October,  1902, 
so  that  probably  it  would  be  about  that  time.  On  the  24th 
September,  1902,  the  lease  of  the  premises  was  obtained  in  the 


ELLERY  V.  IMHOF.  173 

defendant's  name,  its  duration  being  for  four  years  and  three 
months  from  the  let  October,  1902.  This  lease  and  the  lichee 
were  obtained  at  the  expense  of  the  partnership,  and  were  un- 
doubtedly an  asset  of  the  partnership. 

I  understand  that  the  receiver  dealt  with  this  lease  and  good- 
will as  follows.  He  states  that  he  did  not  take  possession  of  the 
business  on  his  appointment  in  June  last,  because  he  found  that 
the  defendant  had  been  carrying  on  the  business  since  the  30th 
September,  and  it  could  not  therefore  be  deemed  to  be  the  busi- 
ness of  the  partnership,  and  that  the  aasets  could  not  be  ideuUfled* 
as  the  assets  of  the  partnership^  except  in  so  far  as  the  furniture 
was  concerned.  He  then  proceeds  to  state  that  in  his  opinion  the 
partnership  agreement  appeared  to  contemplate  that  one  partner 
should  have  the  right  to  buy  out  the  other,  and  so  it  was  not  com- 
petent for  him  to  put  up  the  business  for  sale  without  the  consent 
of  both  partners;  that  the  lease  contained  a  restriction  against 
transfer  without  the  lessor's  sanction ;  and  that  a  sale,  if  effected 
now,  would  not  establish  the  value  of  the  business  on  the  30th 
September  last.  In  connection  with  this,  he  points  out  that  the 
lease  has  decreased  in  value  owing  to  the  fact  that  it  has  now 
some  nine  months  less  to  run.  He  then  proceeded  to  have  the 
lease  valued,  and  accepts  the  valuation  at  the  1st  October,  1903, 
as  £1000,  which  he  deals  with  thus :  He  says  that  to  complete  the 
partnership  account,  when  it  is  credited  with  the  £1000  as  the 
value  of  the  lease  and  goodwill  on  the  1st  October,  the  partner- 
ship must  be  charged  with  its  value  at  the  date  of  the  commence- 
ment of  the  partnership.  He  then  treats  the  value  of  the  old 
lease,  which  had  one  year  to  run,  as  the  asset  of  the  defendant, 
and  says  that  she  put  into  the  partnership  a  lease  having  one 
vear  to  run,  and  took  out  of  it  a  lease  having  three  years  and 
three  months  to  run.  He  then  assumes  that  the  value  of  the 
unexpired  portion  of  the  old  lease  is  to  that  of  the  new  lease  in 
the  proportion  of  1  to  3^ ;  and  thus  estimated  that  the  defendant 
is  to  be  credited  with  £300.  This  is  deducted  from  the  £1000, 
the  estimated  value  of  the  goodwill  and  unexpired  portion  of  the 
new  lease,  leaving  a  bc^lance  of  £700,  which  he  divides  equally 
between  the  partners. 

In  my  opinion  this  dealing  with  the  goodwill  is  entirely 

T.P.    04--40 
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erroneous  The  fact  that  one  of  the  partners  has  continued  in 
possession  of  the  partnership  assets,  and  has  gone  on  trading,  in 
no  way  alters  the  fact  that  the  l^ase  and  goodwill  are  partnership 
assets.  It  remains  an  asset  which  the  plaintiff  is  entitled  to  have 
torned  into  cash,  and  to  receive  his  share  of.  Clanse  20  is  in- 
operative where  the  parties  had  not  selected  the  valuer,  and 
where  the  C!ourt  has  ordered  the  receiver  to  realise  the  assets. 
The  fact  that  the  lessor  has  a  veto  on  the  assignment  does  not 
operate  to  prevent  a  sale.  He  cannot  unreasonably  refuse  to 
recognise  a  responsible  tenant,  though  the  fact  that  his  consent 
has  to.  be  obtained  may  conceivably  reduce  the  value  of  the  lease 
and  goodwill  on  a  public  sale.  Neither  does  the  fact  that  the 
price  obtained  at  a  sale  now  will  not  show  tl\e  value  of  the  good- 
will at  the  30th  September  last  afford  any  reason  why  the  asset 
should  not  be  realised. 

It  would  be  an  extraordinary  proposition  that  because  the 
defendant  has  remained  in  possession  of  the  business  without  the 
plaintiff's  consent,  that  she  should  be  entitled  to  say  that  the 
business  had  ceased  to  be  partnership  property,  or  that  it  shall 
not  be  realised.  If  it  has  depreciated  in  value  owing  to  the  fact 
that  the  parties  have  allowed  nine  months  to  elapse  whilst  they 
wrangled  over  the  appointment  of  an  arbitrator,  that  is  their 
lookout,  but  it  is  no  bar  to  the  plaintiff's  conteoti<xi  that  he 
is  entitled  to  have  the  assets  realised  in  the  ordinary  way  of  sale. 
This  being  the  plaintiffs  right,  it  was  not  competent  for  the 
receiver  to  have  had  the  lease  valued  and  to  deal  with  it  as 
he  has  done.  Independently  of  this,  it  seems  to  me  that  he  was 
not  justified  in  treating  the  old  lease  as  the  asset  of  the  defend- 
adt  and  crediting  her  with  the  estimated  value  of  £300.  It 
seems  to  me  to  be  clear  that  the  intention  of  the  parties  was  that 
the  £648  or  £432,  whichever  sum  it  was,  owing  to  the  plaintiff 
by  the  defendant,  should  be  treated  as  his  share  of  the  capital ; 
in  other  words,  he  bought  a  half-share  of  her  interest  in  con- 
sideration of  foregoing  her  indebtedness  to  him.  As  a  qaatter  of 
fact  this  lease  terminated  on  the  31st  December,  1901,  long 
before  the  business  was  started.  There  was  no  right  of  renewal, 
and  in  my  opinion  it  should  either  be  left  out  of  the  account 
altogether,  or,  if  it  could  be  valued,  and  she  is  entitled  to  be 
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credited  with  it,  the  plaintiff  most  be  credited  with  the  £648  or 
£432,  aa  the  case  may  be.  In  my  opinion,  however,  it  is  not 
necessary  to  consider'  ii  What  the  receiver  has  to  do  is  to 
realise  the  goodwill  of  the  existing  bosineea  If  the  parties  are 
wise. they  will  Agree  npon  some  valnation;  but  if  they  cannot 
agree,  then  the  receivor  should  carry  out  the  order  of  the  Court 
and  realise  it  by  sale. 

With  regard  to  the  second  objection,  it  appears  to  me.  to 
be  equally  well  founded.    The  defendant,  against  the  will  of  the 
^  plaintiff,  has  continued  to  carry  on  the  partnership  business  since 

the  90th- September.  She  has,  in  fact,  been  trading  with  his 
capital,  and  he  is  entitled  to  an  account,  and  to  a  half-share  in 
any  profits  that  have  accrued.  One  partner,  on  a  dissolution,  is 
not  entitled  to  take  possessicxi  of  the  partnership  assets  and 
trade  with  them,  and  if  he  does  he  is  liable  to  account  (Yates  v. 
Finn,  13  Ch.  839 ;  FeaavefnUrahav^h  v.  Fenwick,  17  Yes.  298). 

As  regards  thie  furniture  and  the  otiier  small  items,  a  half- 
share  of  the  value  of  which  is  claimed,  I  am  in  some  difliculty,  as 
I  do  not  know  on  what  evidence  the  receiver  acted  in  crediting 
the  defendant  with  the  whole  of  the  valne  of  them.  If  they 
were  in  existence. at  the  date  of  the  partnership  agreement  then 
it  seems  to  me  that  under  it  the  plaintiff  would  be  entitled  to 
half  their  value  on  the  dissolution.  If  acquired  since  then 
evidence  will  be  necessary  as  to  whether  they  were  purehaoed 
out  of  the  partnership  funds.  The  receiver  must  deal  with  this 
after  taking  any  evidence  which  may  be  necessary. 

*The  account  must  be  remitted  to  the  receiver  for  rectification 
after  he  has  realised  all  the  assets  and  taken  an  account  of 
the  dealing  with  the  business  subsequent  to  the  30th  September. 
Under  the  circumstances  I  think  the  costs  of  this  application 
must  be  paid  oiit  of  the  partnership  estate.  The  receiver  is 
absent  owing  to  ill-health,  but  I  think  it  right  to  say,  in  conse- 
quence of  Mr.  de  ViUienf  request  that  I  would  if  necessary  post- 
pone the  matter  in  order  to  give  him  an  opportunity  of  being 
heard  in  reply  to  an  observation  contained  in  the  affidavit  of  the 
plaintiff's  attorney,  that  I  see  nothing  whatever  which  reflects 
upon  the  charscter  of  the  receiver  Whilst  I  am  of  opinion  that 
bis  view  of  the  way  in  which  this  partnership  should  be  wound 
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up  is  not  warranted  by  the  law,  I  have  no  doubt  whatever  that 
he  acted  with  perfect  good  faith. 

Applicant's  Attorney:  D.  Nimmo;  Respondent's  Attorneys: 
Dumat  <C  Davis. 


-♦— ^  —      — 


LENDERS  &  CO.,    LTD.,  v.   LOURENCO 
MARQUES  WHARF   CO.,   LTD. 

1904.    August  4, 17.    Smith,  J. 

Juritfdiction Goods  situated  abroad^   biU   in  poffttesttiati  of  a   can^ 

party  registered  in  the  Transvaeily  and  havifuf  its  head  office  in 
Johannesburg. 

Application  for  an  order  directing  the  reepondenta,  a  company  incor- 
porated under  the  limited  liability  laws  of  the  Transvaal,  and 
having  their  head  office  at  Johannesburg,  to  deliver  to  applicants, 
or  allow  applicants  to  take,  certain  timber  belonging  to  applicants 
and  in  possession  of  the  respondents  at  Delagoa  Bay,  refused  on 
the  ground  that  the  Court  had  no  jurisdiction  to  make  such  an 
order. 

This  was  an  application,  on  notice,  for  an  order  restraining 
the  respondents,  a  company  registered  under  the  limited  liability 
laws  of  the  Transvaal,  and  having  their  head  ofBce  at  Johannes- 
burg, from  detaining  goods  at  Delagoa  Bay  belonging  to  the 
applicants,  a  company  registered  in  England  and  carrying  on 
business  in  the  Transvaal ;  or  otherwise,  for  an  order  restraining 
the  respondents  from  interfering  with  applicants  or  their  servants 
in  dealing  with  the  said  goods  in  the  hands  of  their  agents,  the 
respondents. 

The  facts  are  set  out  in  detail  in  the  judgment 

/.  W.  Leo'aanl,  K.C.  (with  him  Mav/t^  Natluin),  for  the 
applicants,  submitted  that  the  respondents'  claim  to  a  lien  on  the 
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goods  in  question  could  not  be  sustained ;  that  if  they  had  this 
lien  they  could  only  detain  so  much  of  the  goods  as  would  cover 
^  the  amount  owing  to  them.    The  applicants  had  a  far  larger 

daim  against  the  respondents  than  the  respondents  had  against 
applicants,  and  were  willing  to  deposit  the  amount  claimed  by 
respondents  in  some  bank  pending  a  dedsion  in  the  dispute 
between  them. 

C.  0.  Ward  (with  him  0.  C.  Lane),  for  the  respondents,  sub- 
mitted that  the  matters  in  dispute  could  not  be  decided  on  motion, 
but  had  to  be  determined  by  action ;  that  the  Court  had  no  juris- 
f[l  diction  inasmuch  as  it  could  not  direct  delivery  of  goods  in  a 

foreign  country.  He  further  contended  that  the  respondents 
were  entitled  to  retain  all  the  goods  until  the  amount  due  to 
them  was  paid.  If  they  detained  only  goods  amounting  in  value 
to  their  claim  the  applicants  might  abandon  the  goods  and  the 
^  *  ^  respondents  would  be  the  losers.    The  applicants,  moreover,  could 

^  not  set  off  an  unliquidated  amount  against  a  liquidated  one. 

Leonard,  in  reply :  All  the  facts  are  before  the  Court,  and  the 
^^  Court  is  competent  to  decide  the  matter  on  motion.    The  Court 

'  has  jurisdiction  inasmuch  as  the  respondents  were  registered  here 

j\^  and  were  carrying  on  business  here.     Any  order  made  by  the 

^  Court  could  be  enforced  by  imprisonment;   see  Penn  v.  Lord 

iwi^  Baltimore, 

Our,  adv.  vnU. 


^  Pcweea  (August  17):-- 

K.ft-' 

SmTH,  J. :  The  applicants  in  this  matter  are  a  company  incor- 
porated in  England,  and  carrying  on  business  in  the  Transvaal. 
They  are  large  importers  of  timber  through  Delagoa  Bay,  and  in 
^  March  of  last  year  had  an  agreement  with  a  company  styled 

•"'^  Wilcken  &  Ackermann,  Ltd.,  by  which  the  latter,  for  certain  fixed 

^  charges,  undertook  to  discharge,  land,  sort,  stack,  and  store  for 

^"^  six  months  timber  and  other  goods  of  the  applicants  arriving  at 

Lourenfo  Marques. 

In  July,  1903,  the  business  of  Wilcken  &  Ackermann,  Ltd.,  was 
^  t^  sold  to  the  Wharf  Ck>mpany  (the  respondents),  .who  are  a  company 

^;i  incorporated    under  the  Transvaal  limited  liability  law,  and 
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having  their  head  office  in  Johannesburg.  It  is  alleged  for  the 
applicants  that  the  respondents  took  over  the  contract  of  Wilcken 
&  Ackermann  with  its  benefits  and  liabilities.  The  Wilcken  b 
Ackermann  contract  expired  on  the  3l8t  December,  1903,  but  the 
respondents  appear  to  have  continued  to  act  as  the  applicants' 
agents  down  to  the  present  time.  Towards  the  end  of  1903  dis- 
putes appear  to  have  arisen  between  the  parties  as  to  the  conduct 
of  the  respondents  in  handling  the  timber,  and  the  applicants 
allege  that  through  the  negligence  of  the  Wharf  Company  in 
storing  and  dealing  with  it,  both  the  goods  were  damaged  and 
delay  took  place  in  making  delivery.  An  agreement  was  arrived 
at  to  refer  the  matter  in  dispute  to  arbitration,  though  I  gather 
that  the  parties  take  different  views  as  to  what  this  agreement 
to  refer  comprises — the  applicants  apparently  contending  that  it 
includes  all  matters  in  dispute,  the  Wharf  Oi>mpany,  as  I  under- 
stand, allying  that  the  agreement  refers  only  to  the  cargo  of  one 
vessel  The  course  of  dealing  between  the  parties  appears  to  be 
that  the  Wharf  Company  receive  and  stack  the  timber  at  Lourenfo 
Marques,  and  load  it  on  the  railway  according  to  the  orders  re- 
ceived from  the  applicants ;  and  they  forward  to  the  applicants 
each  month  a  draft  representing  the  amount  due  to  them  for 
storage,  &c.  These  drafts  were  accepted  by  the  applicants  until 
March  last,  when,  owing  to  the  existence  of  their  claim  for  dama- 
ges (which  the  applicants  estimate  at  £50,000),  they  then  refused 
to  accept  the  draft  forwarded  to  them  by  the  Wharf  Company, 
and  they  have  declined  since  that  month  to  accept  any  of  the 
monthly  drafts.  The  Wharf  Company  claims  that  there  is  in 
consequence  due  to  them  at  the  present  time  for  storage  the  sum 
of  £4129. 

On  the  12th  July  the  secretary  of  the  Wharf  Company  noti- 
fied the  applicants  that  unless  this  amount  were  paid  further 
deliveries  of  timber  at  Lourenyo  Marques  would  be  stopped ;  and 
on  the  15th  July  the  respondents  definitely  refused  to  make  any 
further  deliveries.  The  present  application  was  then  made,  the 
object  of  which  is  to  enable  the  applicants  to.  get  possession  of 
their  timber.  They  allege  that  their  claim  for  damages,  exceeds 
the  total  capital  (£40,000)  of  the  Wharf  Company,  and  they  fear 
they  will  be  unable  to  recover  the  amount  of  damages  to  be 
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p!:  awarded  them ;  that  if  they  have  to  pay  the  respondenta'  claim 

d^^  for  storage  (the  accuracy  of  which  they  do  not  admit)  the  amount 

Tie  will  be  lost  to  them,  and  they  offer  to  pay  the  amount  claimed  by 

Kx  the  respondents  either  into  Court  or  into  a  bank,  to  abide  the 

ifp  award  of  the  arbitrators.    They  also  allege  that  the  timber  in 

:  j^.  possession  of  the  respondents  is  of  the  value  of  £90,000,  and  that 

^c  ^^  ^  unreasonable  and  vexatious  of  the  Wharf  Company  to  detain 

f^\  the  whole  of  this,  when  their  claim  amounts  only  to  £4129.    The 

^  respondents  deny  the  all^^  negligence  and  the  damages  claimed. 

^^  They  assert  that  they  have  a  lien  on  tlie  goods  for  their  charges, 

1^  and  that  they  are  willing  to  make  delivery  if  their  charges  are 

j^  paid.    It  appears  from  the  correspondence  attached  to  the  affi- 

^  davit  of  their  manager  that  they  have  grievances  against  the 

•  applicants.    It  is  asserted  tiiat  the  i^plicants  have,  contrary  to 

t^  an  understanding  between  them,  neglected  to  take  delivery  of  the 

timber;  that  the  Wharf  Company  have  been  compelled  in  con- 
sequence to  hire  premises  in  which  to  store  it  and  to  pay  rent 
therefor,  and  they  contend  that  it  is  not  reasonable  to  expect 
them  to  stand  out  of  their  moneys  for  a  long  space  of  time,  whilst 
the  applicants  are  endeavouring  to  sustain  an  unliquidated  claim 
against  them.  They  also  deny  the  value  of  ti^iber  in  their  pos- 
session, which  they  say  is  only  £50,000.  These  are  shortly  the 
facts  as  disclosed  on  the  affidavits,  and  I  proceed  to  consider 
whether  the  applicants  are  entitled  to  any,  and  if  so  to  what, 
form  of  relief. 

The  precise  relief  asked  for  in  the  petition  is  an  order 
"  restraining  the  said  Wharf  Company  from  detaining  the  goods," 
or  an  order  *'  restraining  the  said  Wharf  Company  from  interfer- 
ing with  the  said  Lenders  &  Co.,  Ltd.,  or  their  servants,  in  deal- 
ing with  their  goods  in  the  hands  of  their  agepts,  the  Wharf 
Company." 

I  underistand  the  meaning  of  this  prayer  to  be  this :  either 
an  order  on  the  Wharf  Company  to  deliver  the  timber  to  the 
applicants,  or  an  order  authorising  the  applicants'  servants  to 
go  on  to  the  Wharf  Company's  premises  and  remove  the  timber. 
An  order  restraining  the  Wharf  Company  "  from  detaining,"  in 
my  opinion,  means  either  an  order  on  them-  to  deliver,  or  to 
permit  the  applicants  to  take ;   but  the  alternative  order  asked 
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for  is  one  permitting  tbe  applicants  to  take  the  timber,  so  that 
the  first  order  asked  for  is,  I  take  it,  equivalent  to  an  order  on 
the  Wharf  Company  to  deliver.  It  is  not,  in  my  opinion,  com- 
petent for  the  Court  to  make  an  order  authorising  the  applicants 
to  enter  on  the  premises  of  the  Wharf  Company  at  Delagoa  Bay, 
and  to  remove  the  timber ;  and  I  therefore  proceed  to  consider 
whether  the  other  order  asked  for  should  be  made. 

The  first  question  which  arises  is  whether  the  Court  has  juris- 
diction to  make  such  an  order,  the  goods,  the  subject-matter  of  the 
application,  being  outside  the  jurisdiction  of  the  Court  For  the 
applicants  it  is  argued  that  the  Wharf  Company,  being  registered 
in  the  Transvaal,  and  having  its  head  ofiice  in  Johannesburg,  the 
Court  has  jurisdiction  over  it ;  that  the  goods,  though  at  Dekigoa 
Bay,  are  under  the  control  of  the  company  here,  and  may  be 
regarded  as  being  within  the  jurisdiction ;  and  that  an  order  on 
the  company  could  be  enforced  in  case  of  disobedience  by  the 
attachment  of  the  directors  for  contempt. 

It  appears  to  me  to  be  clear  that  this  Court  has  not,  and 
cannot  have,  any  direct  jurisdiction  over  property  situated  in 
Delagoa  Bay,  and  that  any  proceeding  having  for  its  object  the 
recovery  of  the  possession  of  such  property  must  ex  necessitate 
be  instituted  in  the  court  of  the  country  where  the'  property 
actually  is ;  the  law  of  that  country  alone  can  enforce  the  right 
of  possession. 

It  is  obvious  that  a  judgment  of  this  Court  directing  the 
Wharf  Company  to  deliver  the  timber  to  the  applicants  could 
not  be  enforced  by  the  ofiicers  of  this  Court  at  Delagoa  Bay.  If, 
therefore,  any  direct  proceeding  to  recover  the  possession  of  the 
timber  must  be  brought  in  the  court  at  Delagoa  Bay,  is  it  com- 
petent to  the  applicants  to  effect  the  same  result  indirectly 
through  the  medium  of  the  Court  here?  No  authority  was 
cited  showing  that  this  Court  has  jurisdiction  to  make  such  an 
order  as  is  here  asked  for.  My  attention  was  not  directed  to  the 
work  of  any  writer  on  the  Roman-Dutch  law,  or  to  any  decided 
cases  in  the  courts  6^  South  Africa ;  but  reference  was  made  to 
the  jurisdiction  of  the  Equity  courts  in  England  to  eni^orce  con- 
tracts the  subject-matter  of  which  is  outside  their  jurisdiction, 
and  Mr.  Leonard  mentioned  the  case  of  Fenn  v.  Lord  BaUimore,^ 


U  LENDERS  &  00.  v.  LOURENOO  MARQUES  WHARF  00.      181 

;.  It  is  true  that  as  Wright,  J.,  remarked  in  the  British  South 

Africa  Co.  v.  Compania  de  Mozambique  ([1892]  2  Q.B.  368): 
''  Courts  of  Equity,  since  Lord  Hardwicke's  decision  (i.e.  in  Penn 

c:  V.  Lord  Baltimore),  exercised  jurisdiction  in  peraoTiam  with  re- 

f^  spect  to  foreign  land  against  persons  locally  within  the  jurisdic- 

1*^  tion  of  the  English  court,  in  cases  of  contract,  fraud,  and  trust, 

enforcing  their  jurisdiction  by  writs  of  n€  exeai  regno  during  the 

,^  hearing,  and  by  sequestration,  commitment,  or  other  personal 

g.  process  after  decree." 

Now  without  stopping  to  consider  whether  the  Cknirt  has 
or  should  exercise  all  the  jurisdiction  of  the  Court  of  Equity 

^  in  England,  I  would  point  out  that,  so  far  as  I  have  been  able 

to  ascertain,  those  courts,  whilst  enforcing  by  a  proceeding  in 
pereoTiam  rights  arising  under  contract  affecting  property  situate 
outside  the  local  jurisdiction,  confined  the  exercise  of  their 
powers  to  cases  where  the  property  consisted  of  land ;  and  I 
have  been  unable  to  find  any  case  in  which  the  courts  enforced 
such  rights  over  movable  property  situate  outside  the  local 
jurisdiction.  Even  in  the  case  of  land,  whikt  the  Equity  courts 
would  enforce  specific  performance  of  contracts  rekiting  to  it  by 
proceedings  in  personam,  to  obtain  the  actual  physical  possession 
recourse  must  be  had  to  the  courts  of  the  country. 

The  case,  therefore,  stands  in  this  way.  In  substance  it  is 
an  application  for  an  order  on  the  Wharf  Company  to  make 
delivery  of  timber  at  Lourenfo  Marques.  Primd  facie  the  only 
court  which  is  competent  to  enforce  the  right  of  possession  to 
that  timber  is  the  court  of  the  country  where  it  is  situate,  and 
no  authority  is  shown  to  me  under  which  the  Court  here  could 
enforce  the  right  of  possession.  Under  these  circumstances,  as 
the  Court  would  certainly  not  directly  enforce  a  right  of 
possession,  it  seems  to  me  that  it  cannot  do  so  indirectly. 

Taking  the  view  I  do,  it  is  unnecessary  to  consider  whether, 
.    if  the  Court  had  jurisdiction,  the  relief  asked  for  should  be 
granted  on  application,  or  whether  the  applicants  should  not 
proceed  by  action. 

The  application  must  be  refused  with  costs. 

Applicants'  Attorneys :  Cohens  Yates  it  Marais ;  Respondents' 
Attorneys ;  Solomon  <k  Thomson. 
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1904.    June  21.  27,  28,  and  AugvM  18.    Cublewis,  J. 

Mines  and  minerah, — Stand  licence  on  a  daim. 

Where  by  the  issue  of  a  lioeiioe  a  stand  had  been  created  on  a  oertain 
claim,  any  person  becoming  the  registered  owner  of  such  cUum, 
less  that  portion  for  which  the  said  stand  licence  was  issued, 
cannot  transfer  to  another  the  whole  chum  or  any  more  right  than 
he  himself  has ;  and,  where  it  would  appear  that  this  has  been 
done,  the  party  to  whom  such  transfer  takes  place  is  not  entitled 
to  eject  from  such  stand  the  lawful  holder  of  the  licence  thereof, 
inasmuch  as  he  cannot  be  in  a  better  position  than  his  predecessor 
in  title. 

This  waa  an  action  for  a  declaration  of  rights  with  regard  to 
a  certain  claim,  for  an  order  ejecting  the  defendant  from  the  said 
claim,  and  for  £200  damages 

The  declaration  set  forth  that  plaintiff  was  the  registered 
holder  of  a  certain  digger's  claim  numbered  3255,  situate  on 
the  farm  Doomfontein,  No.  140,  Witwatersrand.  The  defendant 
claimed  to  have  a  stand  on  the  said  claim,  and  had  taken  posses- 
sion of  the  said  stand,  and  was*  unlawfully  trespassing  on  the 
said  claim.  Through  the  said  unlawful  action  on  the  part  of  the 
defendant  the  plaintiff  had  suffered  damages  to  the  extent 
of  £200. 

The  defendant  took  exception  to  tbe  declaration  on  the 
ground  that  it  disclosed  no  ground  of  action  and  was  otherwise 
vague  and  embarrassing. 

Pleading  over,  the  defendant  alleged  the  said  stand  was 
originally  duly  granted  by  the  proper  authorities  on  or  about 
the  Ist  September,  1894,  to  one  William  Watson,  and  was  known 
as  stand  No.  149,  and  that  he,  the  defendant,  was  now  the  true 
and  lawfuLowner  of  the  said  stand,  and  was  registered  as  such. 
The  defendant  denied  that  he  was  trespassing  upon  plaintiff's 
claim,  and  thatT  tlfe'piaiiitiff  was  entitled  to  that  portion  of  claim 
No.  3255  upon  which  the  said  stand  was  sitoated.    The  defendant 


THBRON  ▼.  HARRIS.  183 

further  pleaded  that  when  the  plaintiif  purchased  the  said  daim 
Na  3255  he  had  notice  of  defendant's  title  to  stand  No.  149. 

The  rejdication  joined  isisue. 

The  facts  appear  from  the  judgment 

^*  C.  0.  Ward  (with  him  S.  S.  Taylor),  for  the  defendant,  stated 

that  the  exception  to  the  declaration  would  not  be  pressed,  and 
that  the  ckiim  for  damages  would  be  abandoned. 


in 


J.  de  ViUierB  (with  him  G,  H.  Coke),  for  the  plaintiff,  having 
dealt  with  the  facts :  Sec  87  of  Law  No.  18  of  1892  must  be  read 
p  in  conjunction  with  sec  65.    A  stand  granted  under  sec.  65  is  a 

personal  right,  and  lapses  on  the  lapsing  of  the  claim,  or  in  the 
event  of  the  owner  of  the  claim  ceasing  to  be  the  owner.  When  the 
claim  is  sold  the  right  to  the  stand  lapses ;  see  sec  83,  sub-sec.  8. 
Sec  67  authorises  the  Mining  Oommissioner  to  grant  a  stand 
licence  dock  niet  ter  heUmmering  der  delverij  op  een  bekend 
y  edd  metojol  of  edd  gesteente  bezittend  terrein.    A  daim  must  be 

V .  presumed  to  be  such  a  terrein.    The  Mining  Commissioner  accord- 

ingly had  no  right  to  grant  a  stand  licence  on  a  daim.    The 
^  mere  fact  of  a  stand  being  on  a  daim  is  proof  tliat  the  stand  is 

2  ter  heUem/mervng  der  delverij,  inasmuch  as  the  owner  of  the  daim 

^  is  hindered  from  digging  or  sinking  a  shaft  there.    See  May  and 

^  Olencaim  Deep,  Ltd.,  v.  Roeen,  dedded  in  the  late  High  C!ourt, 

but  not  reported.  See  also  Awret  v.  City  and  Sviurban  Oold 
Mininn  Co.  (3  Off.  Rep  222);  V.R.B.,  art.  1249,  of  10th  August, 
1894 ;  Homherger  v.  Mining  Con^^miesUmer  of  Johxinneehurg  (4 
Off.  Rep.  278);  Chicken  v.  Mining  Commisaioner  of  Johannes- 
bu/rg ;  Barber's  Gold  Law,  sec  13. 

Ward,  for  the  defendant :  The  case  must  be  considered  firstly 
as  regards  plaintiff^s  title,  then  as  regards  defendant's  title  Even 
if  the  defendant  has  no  title,  then  pluntiff  has  not  a  title  under 
which  he  can  eject  the  defendant,  because  he  derives  his  title  from 
Diers,  who  obtained  the  claim,  less  the  portion  covered  by  stand 
No.  149.  Diers  could  pass  title  to  no  more  than  he  had,  and  he 
did  not  become  the  owner  of  that  portion  of  the  claim  covered  by 
the  stand.  He  or  his  sucksessors  therefore  cannot  eject  the  defend- 
ant.   A  claimholder,  moreover,  has  no  right  to  the  surface  of  the 
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claim  except  for  the  purpose  of  mining.  His  licence  gives  him 
only  a  right  to  take  out  the  gold  contfuned  in  that  area,  and  the 
gold  only  becomes  his  when  he  has  found  it  He  cannot  eject 
any  one  coming  on  his  claim  unless  he  shows  that  there  is  an 
interference  with  his  rights  to  mine.  He  must  show  a  irespaas 
on  his  right  to  dig,  and  not  a  trespass  on  the  surface.  Where 
there  is  a  trespass  on  the  surface  the  daimholder  must  call  upon 
the  Government  to  intervene.  There  is  nothing  in  sec  67  to 
prevent  the  Mining  Commissioner  from  granting  a  licence  for  a 
stand  on  a  claim.  He  is  restricted  only  where  it  will  be  ter 
hdemmering  der  ddverij.  There  is  no  suggestion  that  the  plain- 
tiif  intends  to  work  his  claim ;  see  Mining  Commissioner  of 
Johannesburg  (4  Off.  Rep.  466).  The  grant  of  the  stand  to 
Watson  was  a&  initio  valid,  and  having  been  ah  initio  valid, 
how  could  it  cease  to  be  such?  The  V.R.B.  of  August,  1894, 
referred  only  to  licences  to  trade. 

de  ViUiers,  in  reply:  The  mere  presence  of  a  person  on  a 
claim  is  an  interference  with  the  rights  of  the  daimholder.  The 
surface  is  retained  by  the  Qovemment  only  for  the  purpose  of 
roads  and  the  like,  not  for  the  purpose  of  granting  stands ;  see 
Bezuidenhout  v.  Worcester  Odd  Mining  Co.  (1  Off.  Rep.  249). 
Watson  could  have  got  the  stand  licence  only  under  sec.  65 ;  if 
he  got  it  under  sec  67  it  was  illegal.  Seq.  92  of  the  Law  of  1898 
only  put  into  different  words  what  had  previously  been  law. 

Cwr  adv.  vuLt 

Postea  (August  18) : — 

CuRLEWis,  J. :  The  plaintiff  alleges  that  he  is  the  registered 
holder  of  a  certain  digger's  claim.  No.  3255,  situate  on  the  farm 
Doomfontein,  No.  140,  Witwatersrand ;  that  defendant  claims  to 
have  a  stand  on  the  said  claim,  and  has  taken  possession  of  the 
said  stand  and  wrongfully  and  unlawfully  trespasses  on  the  said 
claim,  and  refuses  to  vacate  the  same.  Plaintiff  prays  for  an 
order  declaring  that  he  is  entitled  to  the  said  daim,  and  that 
defendant  is  not  entitled  to  any  stand  on  the  said  claim,  an  order 
of  ejectment  from  the  said  stand  against  defendant,  and  £200 
damages. 
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>p  The  dftim  for  damages  was  withdrawn  at  the  trial.     An 

^^  exeeption  had  been  taken  to  the  declaration,  but  this  was  not 


R  ■ 


ills.  The  defence  (as  amended)  is  that  the  stand  in  question  was 

r  i2£  originally  duly  granted  by  the  proper  authorities  on  or  about  the 

ft  *  Ist  September,  18M,  to  one  William  Watson,  and  is  known  as 

t%:  stand  Na  149;  that  defendant  is  the  true  and  lawful  owner  of 

Hf  the  said  stand,  and  is  registered  as  such.     Defendant  denies 

ne.  having  trespassed  upon  plaintiflTs  claim,  and  denies  that  plain- 

ri  >  tiff  is  entitled  to  that  portion  of  claim  No.  3255  upon  which  the 

^j,  said  stand  is  situated,  and  that  when  plaintiff  purchased  claim 

lyr  No.  3265  he  had  notice  of  defendant's  title  to  stand  No.  149. 

^  It  appears  from  the  evidence  and  documents  put  in  that  claim 

Na  3255  was  pegged  by  William  Watson  as  a  prospecting  claim 

on  the  5th  January,  1893,  and  that  on  the  31st  July,  1894,  a 

stand  licence  was  issued  to  him  by  the  Mining  Commissioner  of 

Johannesburg  for  a  stand  on  this  claim,  and  for  which  licence  he 

paid  7&  6d.,  the  stand  being  subsequently  known  as  stand 

'  No.  149.    On  the  7th  March,  1895,  William  Watson  transferred 

?*  claim  No.  3255,  together  with  eight  other  claims,  to  Eankead, 

^'  Reid  &  Co.,  and  on  the  11th  April,  1895,  he  transferred  to  the 

^''  same  firm  stand  No.  149,  together  with  two  other  stands,  the 

purchase-price  (£175)  being  apparently  for  the  three  stands  and 

the  nine  daims. 

r  (^  the  18th' April,  1895,  Kinkead,  Reid  &  Co.  transferred 

claim  No.  8255  to  S.  I.  Roman :  the  deed  of  transfer  was  not  put 

in  as  it  could  not  be  found.    On  the  28th  January,  1896,  the 

insolvent  estate  of  Elinkead,  Reid  &  Co.  transferred  stand  No.  149 

to  Severina  Ignatia  Roman  (bom  Pedersen),  married  out  of 

community  of  property  to  Edward  Roman,  the  purchase-price 

(£75)  including  daim  No.  3255. 

Ref ore,  however,  this  istand  was  transferred  to  Mrs.  Roman  it 
appears  that  a  certain  Herman  Diers  obtained  a  judgment  against 
Edward  Roman  in  the  Circuit  Court  at  Johannesburg,  whereby 
the  latter  was  ordered  to  pass  transfer  to  Diers  of  claim  No. 
3256  "  less  stand  50  by  50  ft.,  No.  149/' 

The  date  of  the  order  of  court  is  24th  May,  1895.  Mra 
Roman  does  not  appear  to  have  been  a  party  to  the  suit.    In 
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parsuanoe  of  this  order  Uie  depnty-skeriff  on  ihe  30ih  October, 
1895,  transferred  to  Herman  Diers  daim  No.  3255,  ezduding  a 
piece  of  ground  thereon  in  extent  50  by  50  ft,  stand  Na  146 
{echter  uitgezonderd  een  Btuk  gnmd  daarop  groat  50  by  SO  vod 
standploAita  No,  149). 

On  ihe  22n4  April,  1896,  Diers  transferred  a  portion, 
50  by  100  ft,  of  claim  No.  3255  to  J.  W.  Eilfoil,  who  allowed  it 
to  lapse,  after  which  it  was  sold  to  the  late  Qovemment,  and  oh 
the  4th  December,  1896,  transferred  by  the  daim  inspector  to 
J.  G.  Quin.  (This  portion  is  generally  spoken  of  as  Quin's  por- 
.  tion  of  claim  No.  3255.)  The  remaining  portion  of  claim  No.  3255, 
belonging  to  H.  Diers,  was  converted  into  digger's  chum  on  the 
36th  December,  1897,  and  on  the  6th  Jane,  1898,  Diers  trans-^ 
ferred  it  to  C.  T.  Bailey  and  J.  N.  Theron,  the  plaintiff.  To  this 
deed,  of  transfer  was  attached  a  diagram  (exhibit  0)  of  claims 
Nos.  2038,  2039,  and  a  portion  of  Na  8255,  showing  an  airea  of 
2  morgen,  15  sq.  roods,  and  21  sq.  ft — this  area,  according  to  the 
evidence  of  the  land  surveyor,  Fergoson,  including  that  covered 
by  stand  No.  149. 

On  the  18th  November,  1903,  C.  T.  Bailey  transferred  to 
plaintiff  his  undivided  half  of  the  remaining  extent  of  daim 
Na  3255. 

By  deed  dated  the  23rd  January,  1896,  but  registered  on  the 
30th  January,  1896,  S.  I.  Boman  transferred  stand  No.  149  to 
F.  Abrahamson  and  J.  Skui,  and  on  the  17th  July,  1896,  F. 
Abrahamson  transferred  his  undivided  half  share  of  stand  Na  148 
to  A  Ponelis,  who  in  turn  transferred  this  on  the  4th  Febmaiy, 
1897,  to  £.  M.  Antegliovich,  and  on  the  same  date  J.  Skui  also 
transferred  his  undivided  half  to  Antegliovich.  On  the'  5th 
March,  1903,  Antegliovich  transferred  the  whole  stand  Na  149 
to  Samuel  Harris,  the  defendant. 

The  evidence  of  Mr.  van  der  Merwe,  fdhnerly  Mining  Com- 
missioner, was  to  the  effect  that  he  issued  the  stand  licence  to 
William  Watson  under  sec.  67  of  the  Gold  Law  of  1892,  and  that 
the  licence-money  paid  for  stand  No.  149  was  the  usual  licence 
f<)r  stands,  viz.,  7s.  6d.  per  month.  It  was  contended  (m  behalf 
of  the  plaintiff  that  the  Mining  Commissioner  had  no  iikuihority 
to  issue  S  licence  for  a  stand  on  a  daim  uitder  jmc.  67  of  the  Gold 
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IK.c  Law  of  1,892,  but  that  the  stand  licence  must  be  regarded  as 

fOET  having  been  issued  under  sec.  65  of  that  Law,  and  that  such  a 

y^}  stand  is  merely  a  personal  right,  and  lapses  on  the  claim  lapsing 

0>:  or  on  the  daim  being  transferred  to  another  person.    As  regards 

the  order  of  the  Circuit  Court  of  24th  May,  1895,  counsel  for 
•  ^  plaintiff  maintained  that  what  was  transferred  to  Diers  under 

)icf  that  order  was  the  whole  daim,  subject  to  Boman's  right  to  the 

BA  stand — a  right  which  existed  only  as  against  Diers,  but  which 

^£  became  extinguished  as  soon  as  Diers  sold  or  transferred  the 

j^.  daim,  because  under  the  Gold  Law  a  stand  on  a  daim  cannot  be 

,];•  held  without  the  consent  of  the  owner  of  the  claim,  which  con- 

sent when  given  is  only  personal,  and  binds  only  that  particular 
owner ;  the  order  of  court  recognised  the  existence  of  the  stand 
apart  from  the  claim  only  as  between  Diers  and  Soman,  but  as 
soon  as  Diers  ceased  to  be  owner  Roman's  rights  to  the  stand 
lapsed. 

He  maintained  also  that  what  Diers  transferred  to  Bailey  and 
Theron  was  the  whole  of  claim  No.  3265,  less  Quin's  portion,  but 
including  according  to  the  diagram  the  area  on  which  stand 
No.  149  is  located,  and  that  Bailey  and  Theron  got  a  dear  title 
according  to  this  diagram  of  the  claim,  including  the  ground 
covered  by  stand  No.  149. 

On  behalf  of  defendant  it  was  contended  that  even  if  defend- 
ant has  no  title  to  the  stand,  the  plaintiff  has  no  title  under 
which  he  can  eject  defendant,  because  plaintiff  derives  his  title 
from  Diers,  who  acquired  transfer  of  the  daim  less  the  portion 
covered  by  stand.  No.  149 ;  that  Diers  did  not  therefore  become 
owner  of  that  portion  of  the  claim,  and  as  he  could  not  pass  title 
to  more  than  lie  had,  neither  he  nor  his  successors  in  title  can 
eject  defendant  Counsel  for  defendant  further  maintained  that 
a  daimholder  has  no  right  to  the  surface  of  the  daim  except  for 
the  purpose  of  mining,  and  that  he  cannot  eject  any  one  coming 
on  his  daim  unless  he  shows  that  such  person  is  interfering  with 
.  his  rights  to  mine ;  he  must  show  a  trespass  on  his  right  to  dig, 
4iot  merdy  a  trespass  on  the  surface ;  that  the  grant  of  the  stand 
to  Watsdii  under  sec.  67  was  valid,  and  being  ab  initio  valid 
it  never  ceased  to  be  such. 

In  the  view  which  I  take  of  the  case  it  becomes  unnecessary 
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to  decide  whether  a  right  to  a  stand  on  a  claim  is  merely  a 
personal  right,  and  can  exist  ap^rt  from  the  consent  of  the  owner 
of  the  claim,  and  whether  a  claintKolder  can  eject  from  his  claim 
a  person  who  is  not  proved  t6^  be^  interfering  with  his  rights 
to  prospect  or  mine — questions  of  great  importance  and  interest, 
on  which,  however,  I  do  not  now  desire  to  express  an  opinion. 
Defendant's  objection  to  plaintiff's  title  is  in  my  opinion  well 
founded  The  plaintiff  cannot  claim  to  be  in  a  better  position 
against  defendant  than  Diers,  his  predecessor  in  title,  was. 

By  the  order  of  court  of  the  24th  May,  1895,  Bomaa  was 
ordered  to  pass  transfer  to  Diers  of  claim  No.  3255»  less  stand 
50  by  50  ft..  No.  149.  I  cannot  agree  with  the  contention  that 
what  was  transferred  to  Diers  under  this  order  of  court  was  the 
whole  claim  subject  to  Roman's  right  to  the  stand,  which  right 
existed  only  as  between  Roman  and  Diers  personally.  If  that 
had  been  the  intention  of  the  court,  the  order  would  have  been 
worded  in  very  different  language.  The  area  of  the  stand  was  by 
the  order  of  court  carved  out  and  excluded  from  the  claim  which 
was  to  be  transferred  to  Diers,  and  he  became  the  owner  of  the 
claim  less  that  portion  of  it,  in  extent  50  by  50  ft,  on  which 
stand  No.  149  was  situate.  He  therefore  in  my  opinion  hod  no 
title  to  this  area  of  50  by  50  ft.,  and  could  not  have  maintained 
an  action  of  ejectment  against  Miu  Roman  wlien  she  qdi  the 
28th  January,  1896,  became  the  registered  owner  of  stand  No.  149, 
nor  against  her  successors  in  title,  even  assuming  that  a  stand 
cannot  be  held  on  a  claim  without  the  consent  of  the  owner  of 
the  claim.  Strictly  speaking,  when  Diers  obtained  transfer  Mra 
S.  I.  Roman  remained  the  registered  owner  of  that  portion  of  £he 
claim  covered  by  stand  No.  149,  the  whole  claim  having  been 
transferred  into  her  name  on  the  18th  April,  1895,  and  standing 
registered  in  her  name  on  the  date  of  the  transfer  to  Diers.  If 
then  Diers  could  not  maintain  an  action  for  ejectment  against 
any  person  in  occupation  of  stand  No.  149,  how  can  plaintiff,  who 
obtains  his  title  through  Diers,  succeed  ? 

It  is  contended  that  by  the  transfer  from  Diers  to  Railey  and 
Theron  the  latter  became  owners  of  the  whole  of  claim  No.  3255^ 
less  Quin's  portion,  but  including  that  portion  covered  by  stand 
Nok  149,  inasmuch  as  the  diagram  attached  to  the  trimmer  repre- 
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sented  the  area  of  the  claim  tranaferred  as  mduding  the  area 
covered  by  stand  No.  149 ;  in  other  mrords,  that  by  virtue  of  this 
diagram  Bailey  and  Theron  became  owners  also  of  that  portion 
D ;  of  the  claim  covered  by  stand  No.  149.    This  diagram,  however, 

ir-  is-  not  confirmed  by  the  Savveyor-Oeneral,  Bxtd  cannot  confer 

1 ..  a  title  to  more  than  what  Diers  held  as  registered  owner,  nor 

:,:  could  Diers  thereby  transfer  to  Bailey  and  Thenm  what  he 

>£  did  not  have. 

g  I  fail  to  see,  therefore,  liow  plaintiff  can  be  in  a  better  position 

IB  than  Diers,  and  am  of  opinion  that  he  cannot  succeed  in  this 

2P-  action,  and  I  accordingly  grant  absolution  from  the  instance 

-j^  with  costs. 

wi  Plaintiff's  Attorneys:  Quin,  Kruger  &  Crazier;  Defendant's 

r^\  Attorney:  H,  Lindsay. 
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MACINTYRE  v.  LE  ROY. 

1904.    August  itf.     Smith,  J. 

Arre§i, — Malioe.—rCoHs, 

M  gsvf^notioe  to  L  that  he  woald  apply  for  his  arreBt  to  found  jmriadic- 
tion  in  an  action  tor  the  recovery  of  certain  moneys  alleged  to  be 
due  by  L  to  him.  L  produced  a  notarial  deed  in^idiu^  M  re- 
nounced all  right  and  claim  to  the  said  amount  M  thereupon 
gave  notice  to  L  that  he  withdrew  his  application ;  the  Oouri  on 
the  application  of  L  gave  costB  to  him  as  betwe^i  attoraiej  and 
client. 

Maclntyre  gave  notice  to  Le  Roy  that  he  would  on  the  18th 
August,  1904,  apply  for  a  writ  of  personal  arrest  against  him  to 
found  jurisdiction  in  an  action  for  the  recovery  of  £500,  alleged 
in  thci  petition  filed  by  Maclntyre  to  have  been  lent  by  him  to 
Le  Roy  and  one  Nelstone  for  the  purpose  of  a  theatrical  venture 
in  1895.  In  1897,  when  Nelstone  was  temporarily  in  Johannes- 
burg, Maclntyre  attempted  to  arrest  him  on  the  same  cause  of 
action,  and  it  appeared  from  the  affidavit  now  tiled  by  Le  Roy 
that  Maclntyre  had  then  entered  into  a  notarial  deed  renouncing 
his  claim  for  the  said  £500  against  both  Le  Roy  and  Nelstone. 
Le  Roy  now  produced  this  deed,  the  execution  of  which  Maclntyre 
did  not  deny.  Maclntyte  thereupon  gave  notice  to  Le  Roy  that 
he  withdrew  his  petition,  and  did  not  appear  on  the  day  for 
which  the  application  had  been  set  down. 

Manfred  Nathan,  for  Le  Roy,  now  applied  for  costs  as  between 
attorney  and  client  in  view  of  the  malicious  conduct  on  the  part 
of  Maclntyre  in  attempting  to  arrest  Le  Roy. 

Smith,  J.,  dismissed  Maclntyre's  application  for  the  arrest  of 
Le  Roy  with  costs,  ordering  that  the  costs  include  the  oosts^  of 
Le  Roy  as  bi^tween  attorney  and  client. 

Attorneys  for  Maclntyre:  Quin,  Kruger'A  Craaner;  Attor- 
ney for  Le  Roy :  0.  O.de  Jong. 


STEPHENS  V.  TiaORNTOK.  191 

STEPHENS  V.   THOKNTON. 

1904.    August  19,  22.    Smith,  J. 

Mouier  cmd  servant, — /Negligence, — Pauperiee. — Contributory  negligence* 

A  servant^  who  undertakes  the  management  of  homes,  cannot  aeUone 
de  pauperie  claim  damages  for  injuries  inflicted  by  such  horses  and 
sustained  by  him  in  the  ordinary  course  of  his  employment 

This  Was  an  action  for  the  recovery  of  £2000  as  and  for 
damages  alleged  to  have  been  sustained  by  reason  of  a  kick 
received  from  one  of  the  defendant's  horses. 

The  declaration  set  forth  that  for  some  time  prior  to  the  29th 
April,  1904,  the  plaintiff  was  employed  by  the  defendant  to  drive 
various  vehicles,  to  harness  horses,  and  to  perform  similar  other 
duties,  and  that  ho  was  at  the  time  of  the  occurrence  thereinafter 
stated  in  such  employment  On  the  29th  April,  1904,  the  plain- 
tiff, while  engaged  in  harnessing  a  horse  of  the  defendant,  by 
direction  of  the  foreman  of  the  defendant,  was  kicked  by  the 
said  horse  and  sustained  severe  personal  injuries.  By  reason  of 
the  said  occurrence  the  plaintiff  had  Been  permanently  deprived 
of  the  sight  of  one  eye,  and  had  his  jaw  and  the  one  side  of  his 
face  permanently  injured  The  said  horse  was  of  a  vicious  pro- 
pensity and  accustomed  to  kick,  as  was  well  known  to  the 
defendant  and  to  his  said  foreman. 

To  the  declaration  the  defendant  excepted  on  the  ground  that, 
the  same  was  bad  in  law  and  disclosed  no  cause  of  action. 

Pleading  over,  the  defendant  denied  that  he  ever  employed 
the  plaintiff  to  harness  horses,  and  that  it  was  by  direction  of  his 
foreman  that  the  plaintiff  was  engaged  in  harnessing  a  horse 
when  he  met  with  the  accident  referred  to  in  the  declaration. 
He  also  denied  the  allegations  as  to  the  vicious  propensities  of 
the  horse.  The  defendant  further  pleaded  that  the  said  accident 
was  caused  by  the  negligence  of  the  plaintiff  in  that  he  approached 
'  the  said  horse  without  warning  in  the  dark,  and  frightened  him 
byjsuddisnly  touching  him  on  his  hind-quarters. 
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On  this  issue  was  joined. 

The  Court  suggested  that  the  argument  on  the  exception 
should  stand  over  until  the  evidence  had  been  heard. 

It  appeared  that  the  plaintiff  had  been  engaged  b7  the  defend- 
ant to  act  as  coachman  for  one  of  his  cabs.  On  the  evening  of 
the  29th  April,  1904,  the  plaintiff  was  directed  by  defendant's 
foreman  to  act  as  watchman  for  the  night ;  the  duty  of  night- 
watchman  consisted  in  supervising  the  despatch  of  cabs.  The 
harnessing  of  the  horses  was  done  by  native  boys,  except  perhaps 
in  cases  of  emergency,  when  the  coachman  and  night-watchman 
would  assist  While  acting  as  watchman  on  the  night  in  ques- 
tion. Potter,  another  coachman,  came  to  the  plaintiff  and  aaked 
that  his  cab  should  be  inspanned.  The  plaintiff  thereupon  went 
to  the  stall  occupied  by  the  horses  which  Potter  was  to  take  out, 
with  the  object  of  harnessing  them.  According  to  plaintiff*8 
version  he  was  alone  in  the  stable,  and  spoke  to  the  horses  when 
he  approached  them,  and  was  about  to  take  a  bridle  from  a  peg 
behind  the  horses,  when  he  received  a  kick  from  one  of  them 
which  inflicted  the  injuries  complained  of.  Potter  in  his  evidence 
stated  that  he  followed  the  plaintiff  into  the  stable  in  order  to 
assist  him  in  harnessing  the  horses.  The  plaintiff  approached 
the  horse  without  any  warning,  and  slapped  him  on  the  hind- 
quarters. The  horse  thereupon  started  up  and  kicked  at  plain- 
tiff, with  the  result  already  described.  The  plaintiff  fell  down 
unconscious,  and  was  carried  out  by  Potter.  Apart  from  this 
there  was  evidence  that  on  two  other  occasions  this  particular 
horse  had  shown  a  disposition  to  kick,  without  any  reason  being 
apparent  to  the  witnesses.  On  the  other  hand,  the  defendant  and 
several  of  his  witnesses  testified  to  two  occasions  on  which  the 
horse  under  most  irritating  circumstances  had  remained  singu- 
larly docile. 

C,  F,  StaXUird,  for  the  defendant,  at  the  close  of  the  plaintiff*8 
case,  in  asking  for  absolution  from  the  instance,  submitted  that 
no  negligence  had  been  proved  on  the  part  of  the  defendant,  and 
that  the  exception  which  had  been  taken  to.  the  declaration  was 
based  on  the  ground  that  negligence  had  not  been  alleged. 
Accepting  now  the  evidence  for  the  plaintiff  as  correct,  it  was 
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dear  that  the  accident  was  due  to  a  risk  which  the  plaintiff  most 
^^  be  taken  to  have  accepted  as  incidental  to  the  duties  he  had 

undertaken  to  perform;  see  Bevan  on  Negligenoe,  vol.  1,  at 
A^  p.  736. 

The  C!ourt,  however,  suggested  that  the  evidence  for  the 
defendant  should  be  taken,  and  this  was  accordingly  done. 

A,  MacHugh,  for  the  plaintiff,  submitted  that  the  action  was 
based  on  two  grounds.  The  first  arose  from  the  relationship  of 
master  and  servant.  It  was  the  duty  of  a  master  not  to  expose 
his  servant  to  extraordinary  risks.  From  the  evidence  it  was 
clear  that  the  horse  had  a  vicious  disposition  to  kick;  and  that 
defendant's  foreman  must  have  been  aware  of  this.  That  being 
so,  the  foreman  ought  to  have  informed  the  plaintiff  what  his 
duties  as  night-watchman  were,  and  ought  to  have  warned  him 
against  the  disposition  of  the  horse.  The  omission  of  the  fore- 
man to  do  so  rendered  the.  defendant  liable.  Secondly,  it  was 
settled  law  that  the  owner  of  an  animal  of  vicious  propensities 
was  liable  for  any  damage  caused  by  such  animal  whether  the 
owner  was  aware  of  the  vicious  propensities  of  the  animal  or  not. 
^  See  van  Leeu wen's  Roman-Dutch  Law,  vol.  2,  at  p.  323 ;  Morice's 

^*  English  and  Roman-Duich  Law,  p.  223 ;  Le  Roex  v.  Fick  (Buck 

-  1879,  p.  25);   CowM  v.  Friedman  (5  H.C.G.  22);  Simpaon  v. 

'^  The  Lo7id(m  General  Omnibus  Co.  (8  LR,  C.P.  390) ;  VHUers  v. 

^rey  (3  T.LR.  812). 

StaUard  was  not  again  called  upon. 

Smith,  J.,  held  that  the  action  failed  on  both  grounds  on 
which  it  was  sought  to  establish  the  defendant's  liability.  No 
negligence  had  been  proved  on  the  part  of  the  defendant  or  any 
of  his  servants,  nor  had  any  been  alleged.  With  regard  to  the 
actio  de  pav/perie,  he  held  that,  even  if  it  lay,  a  servant  under- 
taking to  perform  certain  duties  must  be  taken  to  have  accepted 
the  ordinary  risks  incidental  to  these  duties.  Assuming  now  that 
the  injuries  were  sustained  by  reason  of  the  vicious  disposition  of 
the  horse,  then,  if  it  was  not  the  duty  of  the  plaintiff  to  manage 
personally  the  horses  of  the  defendant,  he  was  merely  a  volunteer 
when  he  attempted  to  harness  them,  and  could  not  complain  of 
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the  injuries  sostained.  If  it  was  his  duty,  then  he  sustained  the 
injuries  from  a  risk  which  was  so  incidental  to  the  duties  he  had 
undertaken  to  perform  as  to  render  the  actio  de  pauper^  in- 
applicable. 

He,  moreover,  found  on  the  facts  that  the  vicious  disposition 
of  the  horse  had  not  been  satisfactorily  established,  and  that  the 
plaintiff  had  himself  been  guilty  of  negligence  in  the  i^ay  in 
which  he  approached  the  horse. 

The  action  was  accordingly  dismissed,  and  as  the  defendant 
waived  his  right  to  claim  costs,  no  order  was  made  with  regard 
thereto. 

Plaintiff's  Attorney :  0.  0.  de  Jattjg ;  Defendant's  Attorneys : 
Bawffiann  &  OilfiUan. 


CURETON  &  MASTERS  v.  CENTRAL  SOUTH 
AFRICAN  RAILWAYS. 

1904.    AugvM  22,  25.    Smith,  J. 

Contracts. — Implied  oovenarUa. — Breach, — Damages. 

In  September,  1903,  an  agreement  was  entered  into  between  the  plain- 
tiffs and  the  defendants  in  terms  of  which  the  plaintiffs  undertook 
to  supply  food  to  certain  camps  of  English  labourers,  employed  by 
the  <iefendant8,  for  a  period  of  six  months.  By  a  clause  in  the  said 
agreement  it  was  provided  that  '*  should  any  unforeseen  circum- 
stances arise,  which  necessitates  the  engineer  terminating  the  agree- 
ment, he  shall  have  the  power  to  terminate  it  by  giving  one 
month's  notice  to  the  contractor  (%,e.  the  plaintifis),  who  shall  not 
be  entitled  to  .claim  any  compensation  on  account  of  such  action." 
A  large  number  of  labourers  were  put  in  camps  by  the  defendants, 
and  supplied  with  food  by  the  plaintiffs  under  this  contract  up 
to  the  17th  December,  1903.  On  the  2nd  December,  1903,  the 
plaintLQk  received  a  communicatioD  from  the  defendants  giving 
them  a  month's  notice  to  terminate  the  contract.     On  the  17th 
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*^  December,  1903,  the  campe  were  broken  up  and  the  labourers  sent 

^:  away.    The  plaintiffs  now  sued  the  defendants  tor  damages  sus- 

K^v  tained  by  reason  of  their  breach  of  the  contract  in  sending  away 

the  labourers  before  the  2nd  January,  1904.    The  defendants  con- 
tended that  there  was  no  binding  obligation  on  them  to  keep  any 
'^  specified  number  of  men  in  the  camps,  and  that^  no  minimum 

^  -  number  haying  been  stipulated  for,  there  was  no  breach  of  contract 

^  r  on  their  part  in  tending  all  the  men  away  on  the  17th  December. 

Hdd^  that  it  was  an  implied  term  of  the  contract  that  the  defend- 
ants should  keep  whatever  number  of  men  they  put  in  the  camps 
there  until  the  expiration  of  the  month  for  which  notice  had  been 
given ;  and  that  they  were  liable  in  damages  for  breach  of  contract 
in  withdrawing  the  labourers  on  the  17th  December. 

The  plaintiffs  in  this  action  claimed  from  the  defendants  tne 
earn  of  £42,  4&  lid.,  being  the  balance  due  to  them  for  supplying 
food  to  certain  English  labourers  in  terms  of  two  agreements 
between  them  and  the  defendants  dated  the  9th  and  the  24th 
September,  1903;  and  also  payment  of  the  sum  of  £6000  as  and 
for  damages  sustained  by  reason  of  an  alleged  breach  of  the  said 
agreements  on  the  part  of  the  defendants.  The  daim  for  the 
£42,  4s.  lid.  was  abandoned  at  the  trial;  but  in  respect  of  the 
daim  for  damages  the  plaintiffs  alleged  that  in  terms  of  the  said 
agreements  between  them  and  the  defendants  it  was  provided 
that  they,  the  plaintifb,  should  supply  food  to  camps  of.  English 
labourers  employed  by  the  defendants  for  a  period  of  six  months 
from  the  24th  September,  1903,  provided,  that  the  number  of 
labourers  arranged  for  in  ihe  said  agreements  should  not  exceed 
1000 ;  that  the  plaintiffs  should  receive  from  the  defendants  pay- 
ment at  the  rate  of  £5,  2s.  6d.  per  month  for  each  labourer  sup- 
plied with  food,  and  that,  if  any  unforeseeii  circumstances  should 
arise  to  necessitate  the  termination  of  the  said  agreements  by  the 
defendants,  the  defendants  should  have  the  power  to  terminate 
them  by  giving  one  month's  notice  of  such  termination  to  the 
plaintiffs.  In  terms  of  the  said  agreements  the  plaintiffs  supplied 
638  labourers  with  food  until  the  17th  December,  1903.  On  ^he 
2nd  December,  1903,  the  plaintiffs  received  notice  from  the  de- 
fendants terminating  the  said  agreements  on  the  31st  December, 
1903.  On  the  17th  December,  1903,  the  defendants  withdrew 
the  labourers  from  the  camps.     The  plaintiffs  contended  that 
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they  were  entitled  to  supply  food  to  the  lahourers  to  the  2iid 
Januaiy,  1904,  and  that  by  reason  of  the  breach  on  the  part  of 
the  defendants  in  withdrawing  the  labourers  on  the  17th  Decem- 
ber, 1903,  they  sustained  damages  to  the  extent  of  £2350.  The 
plaintiffs  further  alleged  that  in  terms  of  the  said  agreement  it 
was  further  provided  that  if  they  obtained  a  liquor  licence  they 
should  have  permistion  to  sell  not  more  than  three  pints  of  beer 
per  day  to  each  labourer,  and  that  the  defendants  should  fumiiih 
the  labourers  with  coupons  for  the  purchase  of  such  beer.  The 
plaintiffs  accordingly  obtained  a  liquor  licence ;  but  the  defend- 
ants refused  to  furnish  the  said  coupons,  and  the  plaintiffs  had 
accordingly  suffered  damage  to  the  further  amount  of  £3650. 

The  def  enduits  admitted  the  agreements  with  regard  to  the 
supply  of  food ;  but  alleged  that  it  was  a  further  term  of  the  said 
agreements  that  the  plaintiff  should  only  receive  payment  in 
respect  of  food  supplied  to  the  labourers  for  the  actual  portion  of 
any  month  during  which  each  man  had  been  served  with  meals ; 
and  that  in  terms  of  the  agreement  of  the  9th  September,  1903, 
the  plaintiffs  should  not  be  entitled  to  claim  any  compensation  in 
the  event  of  the  said  agreements  being  determined  by  notice.  As 
to  the  coupons  for  beer,  the  defendants  pleaded  that  they  were  not 
bound  to  furnish  coupons  to  the  labourers.  They  further  alleged 
that  the  plaintiffs  did  sell  beer  to  the  labourers  for  cash,  and  that 
they  had  waived  their  right  to  claim  that  the  labourers  be 
supplied  with  coupons. 

J.  W.  LeoTuird,  K.C.  (with  him  Saul  Solomon),  for  the 
plaintiffs. 

C  6.  Ward  (with  him  E.  X.  Matthews),  for  the  defendant& 

The  facts  and  the  arguments  of  counsel  appear  from  the 
judgment. 

Cv/r.  adv.  wit 

Postea  (August  25) : — 

Smith,  J. :  In  the  month  of  September,  1903,  an  agreement 
was  entered  into  between  the  plaintiffs  and  defendants,  under 
which  the  former  undertook  to  supply  food  to  certain  camps  of 
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^'*  English  labourers  employed  by  the  defendants  for  a  period  of 

^^'  six  months.     These  labourers  were  navvies  brought  by  the  de- 

I*^>^  fendants  from  Ejigland  for  the  purpose  of  constructing  the  earth- 

S&  works  of  a  new  railway  in  the  neighbourhood  of  Springs.    The 

ip&  agreement  provided  a  certain  fixed  rate  to  be  paid  by  the  defend- 

ist  ants  per  man  per  month,  which  varied  according  to  the  distance 

pb  of  the  camps  from  the  railway,  and  according  to  whether  the 

aiiz  number  to  be  fed  exceeded  500.    It  was  further  agreed  that  if 

\  to.  the  plaintifis  could  procure  a  licence,  they  should  have  permission 

±  i  to  sell  not  more  than  three  reputed  pints  of  beer  per  man  per 

^  diem,  "  on  production  of  coupons  atithoriaed  by  the  camfK  super- 

y  intendent."     The   agreement  contained  the  following'  clause: 

^;  "Should  any  unforeseen  circumstance  arise  which  necessitaties 

j;^  the  engineer  terminating  the  agreement,  he  shall  have  the  power 

^^  to  terminate  it  by  giving  one  month's  notice  to  the  contractor 

'  (i.e.  the  plaintiflb),  who  shall  not  be  entitled  to  claim  any  oom- 

-  ,^  pensation  on  account  of  such  action." 

A  large  number  of  English  navvies  were  brought  to  this 
country  and  employed  by  the  defendants,  and  were  fed  by  the 
plaintiffs  under  the  contract  up  to  the  17th  December,  1903.  On 
the  2nd  December  the  plaintiffs  received  written  notice  giving 
them  a  month's  notice  of  the  cancellation  of  the  contract  It 
appears  that  the  work  done  by  the  navvies  was  unsatisfactory, 
and  arrangements  were  in  progress  early  in  December  to  ship 
them  back  to  England.  Of  this  the  plaintiffi  were  aware,  as  on 
the  4th  December  they  offered  to  contract  for  a  supply  of  food 
for  the  men  on  their  railway  journey  to  Capetown.  The  precise 
time  of  their  departure,  however,  was  uncertain,  and  the  plaintiff 
Cureton  says  that  the  engineer  in  charge  informed  him  that  he 
supposed  they  would  stay  until  the  end  of  the  month.  On  the 
17th  December  the  camps  were  broken  up,  and  the  men  sent 
down  to  Capetown. 

The  plaintiffs  sue  for  a  breach  of  contract,  and  the  damages 
they  claim  may  be  classed  under  five  heads : — 

(1)  They  claim  the  amount  of  profit  which  they  would  have 
made  hid  the  men  remained  in  the  camps  up  to  the  termination 
of  the  contract  at  the  expiration  of  the  month's  notice.  This  they 
estimate  at  £604. 


ir 


^ 
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(2)  They  say  that  owing  to  the  shortness  of  notice  a  quantity 
of  provisions  had  to  be  abandoned  at  the  camps.  These  consisted 
of  tinned  foods  which  had  been  opened  for  the  use  of  the  men, 
and  would  have  been  consumed  had  they  remained  on  in  the 
camps.  They  were  unable  to  dispose  of  these,  and  had  to  leave 
them  on  the  veld,  and  the  value  they  put  at  £100. 

(3)  They  say  that  they  had  at  the  various  camps  a  quantity 
of  tinned  goods  which  they  had  provided  for  the  food  of  the 
navvies  up  to  the  end  of  the  month.  That  owing  to  the  contract* 
being  terminated  on  the  17  th  December  they  had  to  transport  ail 
these  goods  back  to  Joiiannesburg,  and  to  dispose  of  them  at  the 
best  price  they  could,  and,  giving  credit  for  the  amount  received 
on  the  sale,  they  sustained  a  loss  of  £540. 

(4)  They  daim  £511,  the  loss  of  profit  on  beer  which  they 
would  have  sold  between  the  17  th  December  and  the  2nd  Janaaiy. 

(5)  They  say  that  under  the  contract  it  was  the  duty  of  the 
defendants  to  supply  the  navvies  with  coupons  to  enable  them  to 
get  beer ;  that  these  coupons  were  supplied  only  for  a  few  days^ 
and  though  they  sold  their  beer  for  cash,  they  contend  that  they 
would  have  sold  more  if  the  coupons  had  been  provided,  and  they 
estimate  this  loss  at  £758.  A  claim  for  £42  in  respect  of  food 
which  had  been  prepared  for  the  men  on  the  17  th  December 
was  also  made,  but  withdrawn. 

There  is  practically  no  dispute  about  the  facts,  and  the  case 
depends  to  a  great  extent  upon  the  construction  to  be  placed  upon 
the  contract 

It  is  argued  for  the  defendants  that  there  was  no  binding 
obligation  upon  them  to  keep  any  specified  number  of  men  in  the 
camps ;  and  that  no  minimum  number  being  stipulated  for^  there 
was  no  breach  of  contract  on  the  part  of  the  defendants  in  send- 
ing all  the  men  away  on  the  I7th  December.  Mr.  Ward  cited 
BvHon  v.  (?.  N.  Ry.  Co.  (23  LJ.,  Ex.  184) ;  Hamlyn  &  Co.  v. 
Wood  &  Go.  (2  Q.B.D.  488) ;  and  Rhjodes  v.  Farwood  (1  App.  Caa 
256) ;  and  contended  that  as  the  contract  contained  no  covenant 
to  keep  a  minimum  number  in  the  camps,  a  covenant  to  do  so 
would  not  be  implied  unless  it  was  necessary  to  give  effect  to  the 
contract.  This,  no  doubt,  is  a  correct  rule  of  construction.  What 
the  Court  has  to  do  is  to  determine  the  intention  of  the  parties. 
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and  if  it  is  neceesary  to  give  effect  to  that  intention  that  a 
covenant  should  be  implied,  the  implication  will  be  made.  This 
matter  is  well  put  by  Bowen,  L  J.,  in  The  Moorcock  (14  P.D.  64), 
where  he  says  that  an  implied  warranty'br  covenant  is  in  all  cases 
founded  on  the  presumed  intention  of  the  parlies  and  upon 
reason.  To  ascertain  the  intention  of  the  parties  to  this  contract 
we  must  look  at  the  surrounding  circumstances  as  well  as 
consider  the  language  they  have  used.  It  is  clear  that  the 
parties  contemplated  that  there  would  be  a  considerable  number 
of  men  in  these  camps ;  the  plaintifis  were  undertaking  to  feed 
them  according  to  a  somewhat  elaborate  scale  of  dietary,  at  great 
distances  from  any  centre  of  supply,  and  possibly  up  to  forty 
miles  from  a  railway.  It  must  have  been  witiiin  the  contempla- 
tion of  the  parties  that  to  enable  a  large  number  of  men  to  be  fed 
under  these  circumstances  very«oonsiderable  quantities  of  stores 
must  be  transported  .to  and  kept  at  the  various  camp&  Under 
the  circumstances  of  this  country  it  would  be  absolutely  neces- 
sary, if  the  plaintifEs  were  to  be  in  a  position  to  carry  out  their 
contract,  that  a  stock  of  stores  should  be  kept  at  .the  camps. 
They  had  also  to  supply  a  staff  of  cooks  and  waiters,  linen,  and 
all  necessary  utensils  for  the  serving  of  meals,  and  were  to  be 
responsible  for  the  transport  of  stores,  &c,  to  a  distance  of  forty 
miles  from  any  railway. 

It  seems  to  me  to  be  unreasonable  to  suppose,  having  regard 
to  these  obligations,  that  it  was  the  intention  of  the  parties  that 
the  defendants  should  be  at  liberty  at  a  moment's  notice  to  with- 
draw aH  the  men  from  the  camps,  and  leave  the  plaintiffs  with 
perhaps  thousands  of  pounds  worth  of  stores  and  their  staff  of 
cooks  and  waiters  out  on  the  veld.  It  would  involve  most  serious 
loss,  and  I  can  hardly  imagine  any  sane  person  entering  into  such 
a  contract  A  passage  in  the  judgment  of  Bowen,  LJ.,  in  The 
Moorcock  (vide  supra)  seems  to  me  to  be  particularly  appropriate 
on  this  point.  He  says :  "  In  business  transactions  such  as  this, 
what  the  law  desires  to  effect  by  implication  is  to  give  such  busi- 
ness efficacy  to  the  transaction  as  must  have  been  contemplated 
by  both  parties,  who  are  business  men ;  not  to  impose  on  one  side 
all  the  perils  of  the  transaction,  or  to  emancipate  one  side  from 
all  the  chances  of  failure,  but  to  make  each  party  promise  in  law 
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as  much,  at  all  events,  as  it  must  have  been  in  the  contemplation 
of  both  parties  that  he  should  be  responsible  for  in  respect  of 
those  perils  or  chances.  To  adopt  the  construction  contended  for 
by  the  defendants  would  render  clause  19,  giving  the  defendants 
power  to  terminate  the  contract  by  giving  a  month's  notice, 
meaningless;  for  if  the  defendants  could  terminate  it  without 
notice  by  the  simple  expedient  of  withdrawing  all  the  men,  there 
would  be  no  necessity  for  the  provision  for  a  month's  notice. 

The  construction  I  place  upon  the  agreement  is  this,  viz.,  that 
whilst  there  was  no  obligation  on  the  defendants  to  put  any  men 
in  these  camps,  that  having  done  so  there  was  an  implied  contract 
to  keep  them  there  so  far  as  they  could.  The  provision  that  the 
plaintiffs  should  only  be  paid  during  the  portion  of  a  month 
during  which  each  man  is  supplied  with  meals  was,  I  think, 
intended  to  protect  the  defendants  from  liability  to  pay  the  keep 
of  men  for  a  whole  month  who  might  owing  to  sickness  or  deser- 
tion or  other  unavoidable  cause  be  absent  from  the  camps  for  a 
portion  of  it  It  cannot,*!  think,  have  been  intended  to  free  the 
defendants  from  liability  if  they  themselves  sent  all  the  men 
away,  as  then  again  it  would  conflict  with  clause  19,  giving  the 
defendants  the  right  to  terminate  the  contract  on  a  month's  notice. 
This  construction  is  one  which  the  parties  themselves  apparently 
placed  upon  the  contract,  as  from  September  to  December  about 
the  same  number  of  men  was  kept  in  these  camps,  there  being  a 
small  diminution  owing  to  desertion  from  time  to  time.  Then  on 
the  1st  December  the  defendants  gave  a  month's  notice  to  ter- 
minate the  contract,  which  was.  handed  to  the  plaintifls  on  the 
following  day.  I  am  of  opinion,  therefore,  that  the  defendants 
were  not  justified  in  withdrawing  all  these  men  on  the  17th 
December,  and  are  liable  to  the  plaintifEs  for  breach  of  the 
agreement 

With  regard  to  the  damages,  the  plaintiflb  have  estimated  the 
loss  of  profit  on  the  food  by  the  average  of  profits  made  during 
the  three  months  preceding  the  17th  December.  This  seems  to 
be  a  fair  method  of  estimating  the  loss,  and  I  do  not  see  that 
these  figures  were  shaken  in  cross-examination.  It  is  true  that 
Mr.  Cureton  admitted  that  when  pressed. to  add  something  extra 
to  the  decidedly  luxurious  list  of  dishes  he  was  bound  to  place 
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before  the  British  navvy,  he  declined,  saying  that  the  contract  did 
not  pay  him;  but  he  explained  that  he  did  not  mean  he  was 
actually  ineorring  a  loss  on  the  food  supplied,  but  that,  having 
regard  to  the  troublesome  nature  of  the  contract,  it  was  not 
remunerative.  I  therefore  think  the  £504  should  be  allowed 
I  think  the  plaintifis  are  entitled  to  the  items  of  £100  and  £540 
also.  With  regard  to  the  loss  of  profit  on  the  sale  of  beer,  I  see 
no  reason  to  think  the  £511  claimed,  and  which  they  have  esti- 
mated in  the  same  way  as  the  loss  on  the  catering,  does  not 
represent  the  actual  loss  sustained.  I  have  not  to  decide  whether, 
ovnng  to  the  variety  of  shapes  and  sizes  of  drinking  vessels  pro- 
curable on  the  veld,  the  reputed  pint  was  a  variable  quantity,  or 
whether  the  reputation  of  the  reputed  pint  was  maintained  or 
diminished,  but  what  profit  the  plaintiffs  would  have  made  if  the 
contract  had  not  been  broken.  It  is  perhaps  fair  to  say  that 
there  is  no  evidence  of  any  complaints,  and  probably  the  British 
navvy  would  see  that  he  got  a  reasonable  quantity  for  his  six- 
pence.   I  think,  therefore,  the  £511  should  be  allowed. 

I  do  not  see  that  the  claim  for  loss  sustained  by  the  non- 
delivery of  the  coupons  can  be  sustained.  It  appears  to  me  to 
have  been  a  provision  inserted  in  favour  of  the  defendants  with 
a  view  to  try  and  control  the  amount  of  liquor  to  be  sold  to  the 
men  by  restricting  them  to  three  pints  of  beer  a  day.  It  was 
competent  for  them  to  waive  this,  and  I  am  unable  to  see  that  it 
made  any  difference  to  the  plaintiffs  whether  they  were  paid  in 
cash  or  by  orders  on  the  defendants,  the  amount  of  which  would 
be  deducted  from  the  wages  due  at  the  end  of  the  month. 

My  judgment  therefore  is  for  the  plaintiffs  for  £1655  and  costs. 

I  must  say  that  whatever  view  the  defendants  took  of  their 
strict  legal  rights  under  this  contract,  it  does  seem  to  me  that 
they  treated  the  plaintiffs  with  scant  consideration,  leaving  them 
almost  at  a  moment's  notice,  with  all  their  stock  of  stores  on  their 
hands,  and  with  their  staff  of  servants  practically  out  on  the 
veld,  and  making  no  offer  of  compensation  for  the  heavy  loss 
they  must  have  known  would  thus  be  incurred. 

Plaintiffs'  Attorneys:  Tredgold,  SieyUer  &  Beyers;  Defen- 
dants' Attorney :  W.  P.  Thomson. 
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MAY'S  TRUSTEE  v.  MEYER 

1904.     AugtiM  12,  15,  and  31.     Skith,  J. 

Landlord  and  tenani. — Leam.  —  CanUnuing  brsaek, -r- Candiium, -- 
Waiver. — Aeeeptanee  qfreni, — NoiioB. 

Under  the  terms  of  a  lease  the  leaaor  had  the  right  of  cancellation  for 
breach  of  the  conditions  of  the  lease  after  notice  to  the  Icssoa 
One  of  the  conditions  required  the  lessee  to  maintain  tlie  tnes» 
which  the  lease  required  him  to  plant.  Notice  ol  the  It— nr^s 
intention  to  cancel  for  a  breach  of  this  condition,  amongst  others 
was  given  in  December,  1902,  and  no  stqM  were  taken  by  IM 
lessee  to  remedy  the  breach  c(»nplained  of.  In  April,  i90d|  tks 
lessor  accepted  ^F  months'  rent  due  in  advance,  but  at  the  termmar 
tion  of  this  perlbd  refused  to  accept  any  further  rent^  and  claimed 
that  the  lease  was  cancelled.  The  breach  of  the  oonditioii  ttSl 
continued.  HM^  that  though  in  general  the  acceptance  of  rent  k 
a  waiver  of  the  right  of  cancellation,  the  breaeh  of  the  oonditioiM 
being  a  continuing  one,  no  fresh  notice  of  cancellation  was  neces- 
sary, and  the  lessor  was  entitled  to  cancel  die  lease. 

The  plaintiff,  in  his  capacity  as  tmstee  in  ^he  inacdvent  estate 
of  T.  H.  May,  claimed  a  declaration  that  a  certain  lease  entered 
into  between  May  and  the  defendiMit  on  the  14th  November, 
1895,  was  still  of  full  force  and  effect 

The  defendant  pleaded  that  he  had  cancelled  the  5ieaae  in 
accordance  with  the  powers  contained  in  it,  in  consequence  of  the 
breach  by  May  of  the  conditions  of  the  lease,  and  he  claimed  in 
reconvention  a  declaration  that  the  lease  was  cancelled  as  frcNn 
October,  1903 ;  an  order  on  the  plaintiff  to  deliver  the  leased 
property  to  him ;  and  damages  in  respect  of  the  failure  to  give  up 
possession. 

It  appeared  that  the  lease  was  granted  by  the  defendant  in 
November,  1895,  for  a  period  of  eighteen  y^ars.  Under  it  May 
was  bound  to  plant  a  certain  section  of  the  land  leased  with 
trees  at  the  rate  of  2500  traes  per  annum,  and  to  maintain  the 
trees,  so  that  this  portion  of  land  should  be  fully  planted  at  the 
expiration  of  eighteen  years.    On  the  outbreak  of  the  war  May, 
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^ng  a  British  subject,  was  compelled  to  leave  the  Trausvaal, 
and  did  not  return  until  Au^^ust,  1902.  In  November  of  that 
year  he  paid  to  the  defendant  the  rent  accrued  during  the  war 
and  up  to  April/  1903.  In  December  the  defendant  gave  him 
notice  of  certain  breaches  of  the  conditions  of  the  lease,  the  two 
relied  upon  at  the  trial  being  the  failure  to  plant  2500  trees  and 
to  maintain  the  trees  planted  After  the  receipt  of  this  notice 
May  planted  no  trees  during  the  planting  season  1J902-3,  alleging 
that  he  was  unable  to  procure  trees,  and  did  nothing  to  protect 
or  maintain  the  trees  which  still  remained  on  the  plantation. 
He  subsequently  attempted  to  dispose  of  his  interest  in  the  lease 
to  Hodgson,  who  entered  into  possession  of  the  property  and  paid 
the  rent  due  for  the  period  April  to  October,  1903,  to  the  defend- 
ants In  July  the  defendant  wrote  to  Hodgson  and  also  to  May 
claiming  to  cancel  the  lease ;  but  this  letter  May  stated  did  not 
reach  him.  May  subsequently  became  insolvent,  and  the  plaintiff 
elected  to  take  over  his  interest  in  the  lease  for  the  benefit  of  the 
estate.  The  defendant  refused  to  receive  the  rent  tendered  in 
October,  claiming  that  he  had  cancelled  the  lease.  The  plaintiff 
then  commenced  this  action  claiming  that  the  lease  was  still  of 
full  force  and  effect,  and  the  defendant  claimed  in  reconvention  a 
declaration  that  the  lease  was  cancelled  as  from  the  Ist  October, 
190S.  Evidence  was  advanced  on  both  sides  as  to  the  number  of 
trees  planted  and  as  to  the  failure  on  the  part  of  May  to  maintain 
them. 

/.  de  Villiera,  for  the  plaintiff,  having  dealt  with  the  facts, 
submitted  inter  alia  that  there  was  no  evidence  of  any  breach  of 
the  obligation  to  maintain  the  brees. 

C.  0.  Wa/rd  (with  him  L  Kelaey),  submitted  that  the  lessee 
had  failed  to  maintain  the  trees,  and  that  as  this  breach  was  of  a 
continuing  nature  no  fresh  notice  was  necessary ;  see  Woodfall's 
LaTuUord  amd  Tenant,  16th  ed  at  p.  .344 ;  and  Penton  v.  Barmett 
([1898]  1  Q.B.  276). 

de  ViUiers,  in  reply :  The  authorities  dted  do  not  apply.  In 
Penton  v.  Bamett  there  was  only  the  lapiae  of  a  few  days.  If 
the  principle  be  sound,  one  notice  would  be  sufficient  to  entitle 


204  MATS  TRUSTEE  ▼.  METER. 

the  lesBor  for  ever  afterwards  during  the  period  of  the  lease  to 
cancel  the  same. 

Cv/r.  adv.  tmU. 


Postea  (August  31) : — 

Smith,  J.:  This  is  an  action  claiming  a  declaration  that  a 
certain  lease  dated  the  14th  November/ 1895,  is  still  of  force. 
The  facts  are  that  the  defendant  granted  a  lease  to  May  of  a 
portion  of  a  farm  Elandsf ontein  for  a  period  of  eighteen  years 
from  the  1st  October,  1895,  at  a  yearly  rental  of  £120  payable 
half-yearly  in  advance.  Under  it  May  undertook  the  following 
obligations:  (1)  To  plant  twenty-five  morgen  with  trees,  and  to 
maintain  and  care  for  them  in  the  same  way  and  at  the  same 
expense  and  trouble  as  he  would  expend  on  his  own  trees; 
(2)  to  plant  not  less  than  2500  each  year,  so  that  the  whole 
twenty-five  morgen  should  be  planted  within  the  first  thirteen 
years  of  the  lease ;  (3)  to  enclose  the  whole  ground  leased  with  a 
fence  within  the  first  year;  (4)  to  keep  all  buildings  in  proper 
repair. 

Clause  12  is  as  follows :  "  On  non-payment  of  the  rents  within 
fourteen  days  after  the  respective  due  dates  this  contract  is  can- 
celled, and  shall  at  once  become  null  and  void  without  compensa- 
tion to  the  lessee,  and  in  case  of  the  non-fulfilment  of  any  of  the 
conditions  herein  contained  within  fourteen  days  after  written 
notice  is  given  by  the  lessor  to  the  lessee  for  not  adhering  to  and 
carrying  out  such  conditions  by  him,  the  lessor  shall  have  the 
right  to  cancel  this  contract,  and  immediately  declare  it  null  and 
void.  The  address  of  the  lessee  for  the  purposes  of  this  notice 
shall  be  taken  to  be  the  poet-ofiice  at  Qermiston.  It  is,  however, 
further  agreed  that  in  case  work  or  labour  to  the  value  of  at  least 
£100  shall  have  been  expended  by  the^lessee  on  this  leased  piece 
of  ground  at  the  time  when  any  of  the  violations  of  the  conditions 
herein  contained  shall  take  place,  the  lessee  .will  have  the  right 
within  the  period  of  two  months,  reckoned  from  the  date  of  the 
lapse  of  the  notice  of  fourteen  days  aforesaid,  to  comply  and  carry 
out  the  condition  or  conditions  thereof  broken  by  him,  and  thereby 
to  keep  this  contract  of  force.    And  in  case  of  &ilure  thereof 
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within  the  time  aforesaid  the  contract  shall  be  at  once  ntdl  and 
void  ^thont  farther  notice." 

May  entered^  upon  occupation  of  the  property  under  this 
lease ;  he  duly  fenced  the  property  vrithin  the  first  ye&r,  kept  the 
premises  in  repair  and  planted  a.  certain  number  of  trees,  and 
maintained  them  down  to  the  outbreak  of  war:  In  the  year 
1899  the  defendant  thought  he  had  good  reason  to  complain  of  a 
breach  of  covenant  as  regards  the  number  planted,  and  legal  pro- 
ceedings were  taken  by  him  ^^inst  May  in  the  landdrost's  courts 
which  terminated  in  favour  of  the  latter,  the  case,  it  was  said, 
being  decided  not  on  the  merits,  .but  on  the  question  of  jurisdiction. 

In  September'or  the  beginning  of  October,  1899,  May  and  his 
partner,  who  were  both  British  subjects,  had  to  leave  the  Trans- 
vaal on  account  of  the  war,  and  did  not  regain  possession  until 
August,  1902.  During  the  war  considerable  damage  was  done  to 
the  property.  The  fence  round  the  leased  property  was  destroyed 
as  well  as  one  which  had  been  erected  for  the  preservation  of  the 
young  trees,  and  the  trees  themselves  were  damaged  to  a  consider- 
able extent  either  during  the  war  or  immediately  subsequent, 
when  the  land  was  occupied  by  the  militcvry  authorities  for  the 
purpose  of  keeping  stock.  In  November,  1902,  May  paid  to  the 
defendant  two  years'  rent  in  full,  the  latter  declining  to  make  any 
remission,  to  which  May  was  clearly  entitled,  as  he  had  had  no 
beneficial  occupation  from  September  or  October,  1899,  to  Augurt, 
1902.  When  paying  the  rent  May  gave  an  undertaking  that  the 
acceptance  of  rent  should  not  be  pleaded  by  him  as  a  waiver  by 
the  defendant  of  his  right  to  cancel  the  lease  for  breach  of  the 
covenants.  The  rent  paid  oovereid  the  period  up  to  the  1st  April, 
1908. 

On  the  23rd  December  the  defendant's  attorneys  wrote  to 
May  calling  his  attention  to  clauses  4,  5,  6,  8  and  10  of  the  lease, 
and  saying  that  they  were  instructed  to  point  out  that  he  had 
failed  to  comply  with  the  conditions  of  those  clauses,  and  ''our 
client  wishes  you  to  adhere  to  and  carry  out  all  the  conditions  of 
the  said  lease."  The  letter  went  on  to  call  his  attention  to  clause 
12  of  the  lease,  and  stated  that  although  the  defendant  did  not 
admit  that  work  to  the  value  of  £100  had  been  done,  "  he  will 
nevertheless  and^  vrithout  prejudice  allow  you  a  period  of  two 

T.P.    04-^1 
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months  and  fourteen  days  from  date  to  fulfil  the  conditiona'' 
The  letter  proceeded,  "  Failing  fulfilment  of  the  conditions  of  the 
said  lease,  and  more  especially  those  above  referred  to,  within  a 
period  of  two  months  and  fourteen  days  from  date,  our  client  will 
avail  himself  of  his  rights  to  consider  the  said  lease  null  and  void 
and  OS  lapsed."  Clause  4  contains  the  obligation  to  plant  twenty- 
five  morgen  with  trees  and  to  maintain  them ;  clause  5  requires 
2500  to  be  planted  each  year ;  clause  6  requires  the  lessee,  if  he 
plant  in  any  year  7500  for  himself,  to  plant  more  than  2^00  for 
the  lessor's  benefit ;  clause  8  contains  the  obligation  to  erect  a 
fence  during  the  first  year  of  the  lease ;  and  clause  10  contains 
the  covenant  to  repair.  There  is  no  evidence  that  at  this  time 
any  breach  of  any  of  the  three  last  covenants  had  been  com- 
mitted. May  at  no  time  had  planted  any  trees  (save  a  few  fruit 
trees  in  the  garden)  for  his  own  benefit ;  he  had  fenced  the  pro- 
perty, and  there  was  no  covenant  to  maintain  that  fence,  and  the 
premises  were  in  repair.  The  only  breaches,  therefore,  that  he 
might  have  committed  were  failing  to  plant  2500  trees  a  year, 
and  to  maintain  the  plantation.  There  was  considerable  conflict 
of  testimony  as  to  the  number  planted  before  the  war,  but  on  the 
evidence  before  me  I  find  myself  unable  to  come  to  the  conclusion 
that  he  had  not  planted  the  required  number,  and  he  had  certainly 
maintained  those  he  had  planted.  During  his  absence  on  account 
of  the  war  he  had,  of  course,  planted  none,  and  had  done  nothing 
to  maintain  the  plantation. 

On  receipt  of  the  letter  of  the  23rd  December  May  says  he 
ploughed  up  a  piece  of  ground  and  endeavoured  to  get  trees  to 
plant,  but  could  not  obtain  any.  In  February  he  entered  into 
negotiations  with  Hodgson  to  sell  the  lease  to  him,  and  put 
Hodgson  in  possession.  On  the  25th  April  the  defendant  accepted 
from  Hodgson  £60,  being  six  months'  rent  due  imder  the  lease, 
the  receipt  specifying  that  it  is  "  for  Mr.  May  on  a  certain  con- 
tract due  from  the  1st  April,  this  payment  being  to  the  1st 
October,  1903."  In  July  Hodgson  received  a  letter  from  the 
defendant  s  attorneys,  stating  that  May  having  failed  to  carry 
out  the  terms  of  the  lease,  it  became  null  and  void  and  had  been 
cancelled,  and  demanding  possession.  In  July  May  s  estate  was 
sequestrated,  and  the  plaintiff  was  appointed  ti-ustee.    It  is  a4* 
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mitted  that  the  plaintiff  decided  to  take  over  the  lease  on  behalf 
of  the  estate,  the  negotiations  with  Hodgson  having  apparently 
terminated.  In  September  or  October  the  defendant  gave  the 
plaintiff  notice  that  the  lease  had  been  cancelled ;  the  latter  ten- 
dered the  rent  due  in  October,  which  was  refused,  and  this  action 
was  then  brought.  Under  the  terms  of  the  lease  the  lessor,  in 
order  to  exercise  the  right  of  forfeiture  for  breach  of  any  of  the 
conditions — other  than  that  for  payment  of  rent — has  to  give 
fourteen  days'  notice  to  the  lessee,  who,  if  he  has  expended  work 
or  labour  to  the  value  of  £100  on  the  land  leased,  has  a  period 
of  two  nu>nths  vrithin  which  be  can  comply  with  the  condition 
broken  by  him,  to  prevent  a  forfeiture  of  the  lease.  The  only 
breaches  of  covenant  which  it  is  necessary  to  consider  in  this 
case  are  the  alleged  failure  to  plant  2500  trees  per  annum,  and 
the  faOure  to  maintain  and  care  for  the  trees  planted.  It  is  not 
necessary  to  consider  anything  which  happened  prior  to  Novem- 
ber, 1902,  both  because  it  seems  to  me  that  the  acceptance  of  rent 
then  was  a  waiver  of  the  right  of  forfeiture,  if  any,  existing  at 
that  date,  at  all  events  so  far  as  the  failure  to  plant  2500  trees 
per  annum  was  concerned,  and  also  because  Mr.  Wa/rd  for  the 
defendant  relied  only  on  the  failure  to  plant  during  the  season 
1902-3  and  on  the  failure  to  maintain.  There  would  have  been 
no  doubt  whatever  about  this  case  save  for  the  fact  that  in  April, 
1903,  the  defendant  accepted  another  six  months'  rent 

It  will  be  convenient  to  deal  separately  with  the  alleged 
breach  of  these  two  conditions. 

First,  with  regard  to  the  failure  to  plant  2500  in  the  season 
1902-3.  If  I  am  right  in  holding  that  the  acceptance  of  rent  in 
November,  1902,  was  a  waiver  of  any  forfeiture  for  a  breach  of 
this  condition  up  to  that  date,  it  seems  to  me  that  no  breach  had 
occurred  in  the  following  month  when  the  notice  of  forfeiture 
was  given.  May  bad  twelve  months  in  which  to  plant  the  2500 
trees,  and  the  condition  of  the  lease  would  have  been  complied 
with  by  his  planting  them  at  any  time  after  the  notice  of  the 
23rd  December  up  to  the  1st  October  following.  Apart  from 
this,  it  seems  to  me  that  the  acceptance  of  rent  in  April,  1903, 
was  a  waiver  of  the  forfeiture  if  any  had  in  fact  occurred.  It  is 
quite  clear  that  the  acceptance  of  rent  by  the  lessor  is  a  waiver 
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of  the  right  of  forfeiture  which  has  accrued,  and  the  fact  that  the 
lessor  accepts  the  rent  and  at  the  same  time  says  that  he  reeerves 
the  right  against  the  lessee,  which  is  what  the  defendant  aflected 
to  do  in  this  case,  will  not  help  him.  The  acceptance  of  rent  is  a 
clear  admission  that  he  recognises  the  lease  as  still  subsisting,  and 
is  inconsistent  with  a  forfeiture  in  respect  of  a  breach  of  covenantr 
prior  to  the  date  when  rent  was  accepted.  It  is  true  that  no 
trees  were,  as  a  matter  of  fact,  planted  by  May  or  by  the  plaintiff 
in  1903,  but  then  no  notice  has  been  proved  to  have  been  given 
subsequently  to  December,  1902. 

With  regard  to  the  breach  of  failing  to  maintain  and  care  for 
.  the  trees,  the  case  is  different  I'^think  it  is  clearly  proved  that 
from  August,  1902,  when  May  got  possession  again  after  the  war^ 
down  to  the  present  time,  the  trees  which  eldst  have  not  been 
maintained  or  cared  for.  No  measures  have  been  taken  to  pro- 
tect them  from  the  damage  done  by  cattle  straying  on  the  fann. 
I  agree  that  the  fencing  of  the  plantation  is  not  specifically  en- 
joined by  the  lease ;  but  practically  it  seems  to  me  a  necessary 
measure  to  adopt  if  the  trees  are  to  be  maintained.  May  or  the 
plaintiff  might,  it  is  true,  have  employed  guards  day  and  night 
round  this  plantation  to  protect  the  young  trees  from  injury  by 
cattle ;  but  in  the  absence  of  this  or  fencing,  I  fail  to  see  how  the 
plantation  could  have  been  maintained.  Neither  of  these  measures 
was,  as  a  matter  of  fact,  adopted,  and  the  evidence  satisfies  me 
that  there  has  been  a  serious  and  continuous  breach  of  the 
covenant  to  maintain  and  care  for  the  trees  planted,  and  that 
there  was  such  a  breach  when  the  defendant  gave  the  notice  of 
the  23rd  December,  1902. 

The  case  therefore  seems  to  me  to  narrow  itself  down  to  this, 
viz. :  Does  an  acceptance  of  rent  operate  as  a  waiver  of  a  continu- 
ous breach  of  covenant,  or  was  it  necessary  for  the  defendant  to 
give  another  fourteen  days'  notice  subsequent  to  his  acceptance 
of  rent  in  order  to  be  able  to  avail  himself  of  the  breach,  and 
claim  a  forfeiture  of  the  lease?  I  do  not  know  of  any  local 
authority  upon  the  point,  but  Mr.  Ward  referred  me  to  a  passage 
in  Woodfairs  Landlord  annd  Tenant,  which  seems  to  bear  out  the 
view  that  the  notice  was  sufficient  This  passage  seems  to  be 
founded  on  an  old  case  in  Espinasse,  the  report,  of  which  is  not 
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available  here.  _He  also  referred  me  to  the  case  of  Periton  v. 
Bamett  ([1898]  1  Q.B.  276),  ^rtiich  also  seems  to  bear  out  the 
contention  that  in  the  case  of  a  continuing  breach  no  further 
notice  is  requisite.  In  that  case  a  lease  contained  a  general 
covenant  to  repair,  and  also  a  covenant  to  repair  on  notice. 
Under  the  Conveyancing  Act  (44  and  45  Vict,  c  41)  a  right  of 
forfeiture  for  breach  of  covenant  is  not  enforceable  unless  the 
lessor  has  served  a  notice  requiring  the  lessee  to  remedy  the 
breach  complained  of,  and  unless  the. latter  fails  to  do  so  within 
a  reasonable  time.  On  the  22nd  September  the  lessor  gave  notice 
under  the  Act  requiring  the  lessee  to  repair  within  three  montha 
This  notice  expired  on  the  22nd  December  without  the  lessee 
having  taken  any  steps  to  put  the  premises  leased  into  repair; 
On  the  15th  January  the  lessor  commenced  ejectment  proceedings^ 
and  also  claimed  rent  up  to  the  25th  December.  It  was  con- 
tended for  the  lessee  that  as  the  lessor  had  claimed  rent  for  a 
period  of  three  days  subsequent  to  the  expiry  of  the  notice  he 
had  recognised  the  tenancy,  and  so  waived  the  right  of  forfeiture 
The  Court  of  Appeal,  however,  held  that  as  the  state  of  disrepair 
still  continued,  the  lessor  was  entitled  to  recover  possession  in 
respect  of  the  non-repair  between  the  expiry  of  the  notice  and 
the  date  of  the  issue  of  the  writ  of  summons,  and  that  no  fresh 
notice  was  requisite. 

It  seems  to  me  that  this  is  a  direct  authority  in.  point,  and  I 
therefore  hold  that  there  having  been  a  continuous  breach  of  this 
condition  since  the  date  of  the  notice  in  December,  1902,  down  to 
the  present  time,  that  the  notice  was  sufficient,  and  that  the 
defendant  was  not  bound  to  give  another  subsequent  to  his 
acceptance  of  rent  in  April,  1903.  I  may  add  that  I  think  it  is 
extremely  doubtful  whether  the  provision  with  regard  to  the 
two  months  applies  to  a  breach  of  such  a  covenant  as  that- to 
maintain  and  care  for  trees.  It  is  not  like  a  covenant  to  repair 
where  a  breach  might  be  made  good ;  but  if  by  the  lessee's  negli- 
gence a  considerable  number  of  trees  had  been  allowed  to  be 
destroyed  or  to  perish,  it  is  difficult  to  see  how  such  a  breach 
could  be  made  good  within  two  months. 

The  claim  in  convention  must  be  dismissed  with  costs,  and 
judgment  be  given  for  the  plaintiff  in  reconvention  that  the  lease 
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be  declared  cancelled,  and  that  the  def aidant  in  reeonveniian 
deliver  up  poeeeflsion  of  the  property  leased  to  the  plaintiff  in 
reconvention. 

With  regard  to  the  claim  for  damages,  the  plaintiff  in  reeon- 
vention  says  that  he  has  sustained  damage  inasmuch  as  if  he  had 
had  possession  of  the  land  he  could  have  planted  it ;  but  he  does 
not  estimate,  nor  was  any  evidence  given  me  to  show,  what  the 
amount  of  damage  is.  He  took  no  steps  to  eject  Hay  until  this 
action  was  brought  in  October  last,  when,  in  answer  to  the 
declaration,  the  claim  in  reconvention  was  filed. 

I  can  therefore  only  give  nominal  damages  of  Is.  and  costs  of 
the  claim  in  reconvention. 

Plaintiff's  Attorneys :  Frost; Mulligan  &  Routledge  ;  Defend- 
ant's Attorneys :  Begemjann  &  Bramley, 


MARSHALL  v.  REGISTRAR  OF  MINING 
RIGHTS. 

1904.    Atugvst  25,  31.    Smith,  J. 

Mines  (vnd  minerdU, — Fireclay. — Law  No,  14  q/"  1897. 

Fireclay  is  a  mineral  substance  withii)  the  meaning  of  sec.  2  of  Xaw 
No.  H  of  1897  (The  Base  Metals  and  Minerals  Law). 

This  was  an  application  on  notice  for  an  order  directing  the 
Registrar  of  Mining  Rights  to  renew  a  licence  to  dig  for  fireclay, 
issaed  to  applicant  under  the  Law.  relating  to  Base  Metals  and 
Minerals  (No.  14  of  1897)  on  the  13th  Febmary,  1903.  ^ 

The  application  was  opposed  on  the  ground  that  the  said  Law 
did  not  apply  to  a  substance  like  fireclay. 
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The  facts  as  disclosed  on  the  affidavits  are,  in  so  far  as 
material,  set  forth  in  the  judgment 

J.  de  Villiera,  for  the  applicant,  submitted  that  fireclay  was  a 
mineral  substance  within  the  meaning  of  sec.  2  of  Law  No.  14  of 
1897 ;  see  Donovan  v.  Turffontein  Estate  Co.  (2  Off.  Rep.  1898). 

S.  H,  Barber,  for  the  respondent,  relied  upon  the  case  of 
Brick  and  Potteries  Co.  v.  Registrar  of  Deeds  ([1903]  T.S.  473). 

Cur.  adv.  wU. 

Postea  (August  31) : — 

Smith,  J. :  The  applicant  in  this  case  obtained  from  the  Re- 
gistrar of  Mining  Rights  a  licence  under  the  Base  Metals  Law 
(No.  14  of  1897)  to  dig  for  fireclay  on  three  blocks  of  twelve 
daims  each,  situate  on  the  proclaimed  Government  farm  Vogel- 
fontein,  for  a  period  of  twelve  months  ending  on  the  12th  Feb- 
ruary, 1904.  In  January,  1904,  he  received  an  intimation  from 
the  Registrar  that  the  licence  would  not  be  renewed  on  the 
ground  that  fireclay  does  not  come  within  the  definition  of  a 
base  metal,  and  he  now  asks  for  an  order  on  the  Registrar  for  a 
renewal  of  the  licence.  The  only  question  tor  my  decision  is 
whether  fireclay  is  a  mineral  substance  within  the  meaning  of 
that  expression  in  the  Base  Metals  Law. 

For  the  applicant  it  is  contended  that  fireclay  is  undoubtedly 
in  its  nature  a  mineral  substance,  and  that  it  therefore  falls 
within  the  definition  in  sec.  2  of  the  Base  Metals  Law — of  a 
mineral  substance  in  respect  of  which  "  no  other  lawful  provisions 
exist  for  its  exploitation."  The  respondent  takes  his  stand  on  a 
case  decided  in  the  Supreme  Court  {Brick  and  Potteries  Co, 
v.  Registrar  of  Deeds,  [1903]  T.S.  473),  and  contends  that  as 
the  court  there  decided  that  "  clay  "  is  not  regarded  as  a  mineral 
in  the  Transvaal,  and  as  fireclay  is  a  species  of  clay,  therefore 
fireclay  is  not  a  mineral.  The  decision  in^that  case  does  not  seem 
to  me  to  be  conclusive  of  the  matter.  The  court  there  was  deal- 
ing with  ordmary  ciay,  and  the  afiidavits  filed  by  the  applicant 
show  that  fireclay  ir  a  difi'erent  substance  from  ordinary  clay. 
Mr.  Sawyer  in  his  affidavit  says,  "It  is  qUite  distinctive  from 
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the  ordinary  clay,  which  is  a  soft  substance  and  obtained  by 

quarrying  on  the  surface  of  the  earth,  and  which  does  not  possess 

the  value  that  fireclay  doea     Fireclay  is  further  a  stratified  rock  | 

extracted  by  blasting  with  explosives,  and  partakes  not  so  mndi 

of  the  nature  of  an  earth,  such  as  clay,  as  of  the  divers  minerals 

mentioned  in  sec.  2  of  Law  No.  14  of  1897.'* 

The  decision  of  the  Supreme  Court  was  influenced  very  largely 
by  two  considerations.  One  was  that  by  a  previous  judicial 
decision  {Donovan  v.  Twrffontein  Estate  Co.)  ordinary  day  had 
been  held  not  to  be  a  mineral  and  where  a  judicial  interpretation 
had  once  been  placed  upon  a  word  the  court  would  be  loth  to  i 

give  it  a  different  one.    The  other  was  that  specific  provisions  | 

exist  for  the  digging  of  ordinary  day  on  town  lands,  which 
showed  that,  clay  was  not  regarded  as  a  mineral.  On  the  evidence 
before  me  fireclay  appears  to  be  quite  a  different  substance  from 
the  clay  with  which  the  Supreme  Court  was  dealing  in  the  case 
dted.    The  words  of  sec  2  of  the  Base  Metals  Law  appear  to  me  | 

to  be  very  wide,  and  I  therefore  have  come  to  the  conclusion  that 
fireclay  is  a  mineral  substance  within  the  meaning  of  sec.  2,  and 
that  the  applicant  is  entitled  to  a  renewal  of  the  licence.  I  make 
no  order  as  to  costs.  I 

Applicant's  Attorney :  T.  D.  R,  HvU  ;  Respondent's  Attorneys :  I 

BeU  &  Tancred. 
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JONES  V.  EAST  RAND  EXTENSION  GOLD 
MINING  CO. 

1904.    August  29,  September  2.    Smith,  J. 

Master  and  servant. — Expenses  incurred  by  servant — LiabUUy  of  master 
to  repay. 

The  plaintiff  whilst  in  the  service  of  the  defendants  obtained  a  prospect- 
ing contract  over  a  farm  with  an  option  to  purchase,  which  he 
bond  fide  believed  he  was  entitled  to  do  for  his  own  benefit  The 
defendants  had  in  a  previous  action  obtained  judgment  ordering 
the  plaintiff  to  cede  the  contract  to  them.  They  having  called 
upon  him  to  make  the  cession,  he  expressed  his  readiness  to  do  so 
against  payment  of  the  expenses  incurred  by  him  in  procuring  the 
contract.  The  defendants  not  complying  this  action  was  com- 
menced, in  which  the  plaintiff  sought  to  recover  the  amount  of 
these  expenses,  he  tendering  cession  of  the  contract.  Hetd^  that 
the  defendants  were  liable  to  reimburse  the  plaiatiff  the  amount  of 
expenses  reasonably  incurred  in  procuring  the  contract. 

[See  Jones  v.  The  East  Band  Extension  Gold  Mining  Co,,  [1903]  T.H. 
325.] 

The  plaintiff  in  this  action  claimed  the  sum  of  £1241,  being 
the  expenses  incurred  by  him  in  obtaining  a  certain  proepecting 
contract  which  by  the  judgment  of  this  C!ourt  on  the  14th 
August,  1903,  he  had  been  ordered  to  cede  to  the  defendants. 

The  defendants  pleaded  that  the  contract,  which  was  dated 
February,  1903,  was  obtained  by  the  plaintiff  wrongfully  and  in 
his  own  name ;  that  cession  was  not  tendered  by  him  until  Novem- 
ber, 1903,  and  then  subject  to  the  payment  of  his  expenses,  which 
was  a  condition  he  was  not  entitled  to  make ;  and  that  until  an 
unconditional  cession  was  tendered  they  were  not  liable  to  pay 
any  of  such  expenses.  They  further  pleaded  that  the  plaintiff 
was  not  acting  as  their  agent  at  the  time  he  incurred  these 
expenses,  but  for  his  own  benefit,  and  that  they  were  under  no 
liability  to  repay  him. 

This  action  was  instituted  in  December,  1903,  and  the  pro- 
specting contract  was  allowed  to  lapse  in  February,  1904. 
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Saul  Solomon  (with  him  8,  S,  Taylor)^  appeared    for  the 
plaintiff. 

C.  0.  Ward  (with  him  C.  F.  StaUard),  appeared  for  the  de- 
fendanta 

The  facts  and  argumentB  of  counsel  appear  from  the  judgment. 

Cur.  adv.  vult 

Portea  (September  2) : — 

SMrtH,  J.:  The  circumstances  of  this  case  are  somewhat 
uncommon.  The  plaintiff  on  the  20th  February,  1902,  obtained 
a  prospecting  contract  over  the  farm  Zevenfontein  for  six  months 
in  consideration  of  the  payment  of  £250,  with  the  right  of 
renewal  for  a  further  period  of  six  months  on  payment  of  £1000. 
Under  the  contract  he  had  an  option  to  purchase  the  mineral 
rights  for  the  sum  of  £20,000.  At  the  time  he  obtained  this 
contract  the  plaintiff  was  in  the  employ  of  the  defendants,  but 
he  obtained  the  contract  in  his  own  name  and  for  his  own  benefit, 
thinking  that  he  was  entitled  so  to  do.  He  subsequently  offered 
the  contract  to  the  defendants  on  certain  terms,  which  they 
refused,  contending  that  they  were  entitled  to  the  benefits  of  the 
contract.  The  plaintiff  refused  to  cede  the  contract  to  them,  and 
they  dismissed  him  from  their  service.  He  brought  an  action 
against  them,  ih  which  they  set  up  a  claim  in  reconvention,  ask- 
ing that  the  plaintiff  might  be  ordered  to  cede  the  contract  to 
them  '*  against  payment  of  expenses  properly  incurred  by  him  in 
procuring  the  same."  A  report  of  the  case  is  to  be  found  in 
[1903]  T.H.  325.  Bristowe,  J.,  gave  judgment  in  favour  of  the 
present  defendants  on  this  claim  in  reconvention  on  the  14th 
August.  The  judgment  as  drawn  up  was  simply  an  order' on  the 
plaintiff  to  cede  the  contract  to  the  defendants,  and  made  no 
mention  of  the  obligation  by  them  to  pay  him  the  reasonable 
expenses  of  obtaining  it.  Against  that  decision  the  present 
plaintiff  entered  an  appeal,  but  did  not  prosecute  it,  and  the 
defendants  took  no  steps  to  have  the  judgment  enforced. 

The  judgment  of  Bristowe,  J.,  being  given  on  the  14th 
August,  and  the  option  expiring  on  the  22nd  August  unless  the 
right  of  renewal  was  exercised,  the  defendants  inquired  w^hether 
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he  intended  to  exercise  the  right  of  renewal,  and  ascertaining 
that  he  did  not,  themaelves  paid  the  £1000,  and  so  kept  the  con- 
tract active  for  another  six  months*.  Matters  remained  thus 
until  the  25th  November,  when  the  defendants'  solicitors  wrote  to 
the  plaintiff's  solicitors  saying  they  would  be  pleased  to  hear 
when  the  plaintiff  would  be  ready  to  execute  the  cession  in  favour 
of  the  defendants.  On  the  26th  November  the  plaintiff's  soli- 
citors replied  that  the  plaintiff  was  ready  to  execute  it  on  pay- 
ment of  £1241,  and  of  the  sum  of  £54,  ISs.  7d.,  for  which  he  had 
obtained  judgment  in  his  favour.  No  reply  appears  to  have 
been  sent  to  this  communication,  and  on  the  9th  December  the 
plaintiff's  solicitors  wrote  again  saying  he  was  ready  and  willing 
to  execute  the  cession,  and  calling  on  the  defendants  to  pay  the 
moneys  he  had  paid,  and  for  which  he  still  remained  liable  in 
connection  with  his  procuring  the  contract  The  same  day  the 
defendants'  solicitors  replied  saying  they  had  no  instructions  to 
pay.  The  correspondence  seems  to  have  terminated  there,  and 
on  the  18th  December  this  action  was  commenced. 

The  plaintiff  claims  an  order  on  the  defendants  to  take  cession 
of  the  contract  and  to  pay  him  £1241.  The  defendants  plead 
that  the  plaintiff,  having  obtained  the  contract  wrongfully  in  his 
own  name,  did  not  tender  cession  until  November,  1903,  and  then 
only  on  conditions  as  to  pajrment  which  he  was  not  entitled  to 
make;  that  they  are  entitled  to  cession  absolutely,  and  until 
that  be  made  the  plaintiff  is  not  entitled  to  demand  payment  of 
his  expenses.  They  deny  that  he  did  incur  expenses  in  procur- 
ing the  contract,  and  say  that  if  he  did  so  it  was  not  as  their 
agent,  and  that  he  is  not  entitled  to  be  repaid  the  same. 

In  reconvention  they  claim  damages,  owing  to  the  plaintiff 
having  obtained  the  contract  in  his  own  i>ame  and  not  tendering 
cession  thereof  to  them  until  November,  1903.  The-  contract 
came  to  an  end  on  22nd  February,  1904,  so  that  the  only  claim 
of  the  plaintiff  to  be  considered  is  his  right  to  recover  the 
expenses  incurred  by  him  in  procuring  the  contract 

As  I  understand  the  judgment  in  the  previous  action,  it  was 
not  held  that  the  plaintiff  was  acting  as  the  agent  of  the  defend- 
ants in  procuring  this  contract,  but  that  having  procured  it 
through  knowledge  obtained  whilst  in  their  service,  they  were 
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entitled  to  the  benefit  of  it  if  they  chose  to  claim  it  They  did 
claim  it,  and  obtained  judgment  in  their  favour.  I  do  not 
understand  that  it  was  suggested  that  the  plaintiff  acted  fraudu- 
lently or  did  not  bond  fide  believe  that  he  was  justified  in  his 
action.  Indeed,  the  fact  that  he  offered  the  contract  to  the  defend- 
ants shows  that  he  thought  that  he  was  acting  within  his  rights. 
It  seems  to  me  therefore  that  if  they  claimed  the  benefit  of  this 
contract,  the  plaintiff  was  entitled  to  be  reimbursed  for  all  expen- 
diture reasonably  and  properly  incurred  in  procuring  the  contract. 
They  did  elect  to  take  it,  and  even  so  late  as  November  called 
upon  him  to  cede  it  to  them,  but  for  some  reason  or  other  decided 
subsequently  that  they  would  not  exercise  the  option.  It  is  dear 
that  at  the  time  they  filed  their  claim  in  reconvention  they  recog- 
nised that  the  plaintiff  was  entitled  to  be  repaid  the  expenditure 
he  had  incurred,  as  they  only  claim  cession  of  the  contract 
against  pajrment  of  his  expenses.  I  am  of  opinion  that  when 
they  got  judgment  in  their  favour,  or  at  all  events  in  Novem- 
ber when  they  called  upon  him  to  make  the  cession,  and  he 
expressed  his  willingness  to  do  so,  he  acquired  a  right  £o 
recover  from  them  the  amount  of  expenses  reasonably  and  pro- 
perly incurred,  and  that  the  defendants  cannot  defeat  this  right 
by  allowing  the  contract  to  lapse  without  exercising  the  option 
to  purchase. 

I  have  then  to  decide  the  amount  of  the  expenses  reasonably 
incurred.  The  plaintiff  claims  that  he  has  expended  £1169,  and 
is  under  an  obligation  to  pay  £380  more.  The  expenses  claimed, 
no  doubt,  are  very  high ;  the  plaintiff  accounts  for  the  largeness 
of  the  sum  by  the  peculiar  facts  of  the  case.  There  were  nine 
joint  owners  of  this  farm  dwelling  in  different  parts  of  South 
Africa  whose  views  were  divergent  as  to  the  desirability' of  this 
contract.  Consequently  he  had  to  employ  different  agents  to 
secure  their  assent  and  to  procure  their  attendance  for  the  pur- 
pose of  entering  into  this  contract.  There  were  also,  he  says, 
other  persons  seeking  to  obtain  options  on  the  property,  which 
was  considered  to  be  a  valuable  one,  and  this  led  to  an  increased 
expenditure  on  his  part  to  obtain  the  contract  As  he  was  seek- 
ing to  obtain  it  for  his  own  benefit  I  see  no  reason  to  suppose 
that  he  paid  more  than  he  could  help.    With  regard  to  the  pay* 
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inent  to  Biennan,  it  seems  to  me  that  he  was  not  bound  to  pay 
him  anything  antil  a  company  was  floated  to  acquire  the  pro- 
perty, an  event  which  has  not  happened.  The  £185  actually 
paid  to  him,  therefore,  and  the  £315  which  he  claims  as  being  a 
payment  he  is  liable  to  make,  cannot  be  allowed.  From  the 
amount  claimed  as  legal  expenses  for  preparing  the  contract  must 
'  be  deducted  £6, 16s.  6d.  in  respect  of  charges  which  have  nothing 
to  do  with  the  case.  The  other  charges  the  plaintiff  has  proved, 
and  I  am  not  prepared  to  say  that  they  were  under  the  circum- 
stances unreasonable.  I  therefore  find  that  the  plaintiff  is 
entitled  to  recover  from  the  defendants  the  sum  of  £977,  3&  6d. 

There  remains  to  be  considered  the  defendants'  claim  in  recon- 
vention for  damage&  They  say  that  they  were  entitled  to  have 
a  cession  of  this  contract  in  February,  and  the  plaintiff  did  not 
cede  it  to  them  or  intimate  his  willingness  to  do  so  until  Novem- 
ber, when  it  was  too  late  to  deal  with  it  in  the  way  they  say  they 
would  have  done,  vias.,  by  floating  a  company  to  acquire  the  pro- 
periy.  With  regard  to  this,  it  seems  to  me  that  they  might  have 
obtained  cession  in  August  when  they  got  judgment,  had  they 
chosen  to  get  execution  of  their  judgment  They  might,  it  is 
true,  not  have  been  able  to  float  a  company  to  acciuire  the  pro- 
perty within  three  months,  but  it  was  ample  time  within  which 
to  make  up  their  minds  whether  the  property  was  as  valuable 
as  they  thought  it  to  be,  and  to  acquire  it  by  exercising  the 
option  of  purchase.  They  did  not  claim  damages  in  the  former 
actioq,  as  they  might  have  done  had  they  sustained  any,  and  up 
to  November  they  evidently  thought  that  it  was  worth  while  to 
obtain  cession  or  they  would  not  have  asked  for  it  On  the  whole 
I  am  unable  to  see  that  they  have  proved  that  they  have  sus- 
tained any  damage  which  I  can  assess.  At  first  sight  it  does 
seem  a  hardship  on  them  that  they  should  have  to  pay  the 
expenses  of  procuring  a  contract  from  which  they  have  derived 
no  benefit ;  but,  on  the  other  hand,  they  need  not  have  sought  to 
obtain  the  benefit  of  the  contract ;  they  made  no  inquiry  as  to 
the  amount  of  the  expenses  incurred  in  obtaining  it,  and  it  must 
not  be  lost  sight  of  that  they  prevented  the  plaintiff  from  dispos- 
ing of  it,  as  he  might  have  done  had  they  not  taken  steps  to 
force  him  to  transfer  it  to  them. 
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The  defendants'  claim  in  reconvention  is  therefore  dismissed, 
and  judgment  must  be  entered  for  the  plaintiff  for  £977,  Ss.  6d., 
and  costs  of  the  claim  in  x^nvention  and  in  reconvention. 

Plaintiff's  Attorneys:  Bell  &  Taricred;  Defendants'  Attor- 
neys :  BauTnann  &  OUfiUan. 


RAYWOOD  V.  SHORT. 

1904.    Septernber  1,  2.    Solomon,  J. 

Purchase  and  sale, — Receipt  /or  purchase-price. — Transfer  DtUy  Pro- 
damation  {A^o.  8  q/*1902). — Damages, — Non-joinder, 

The  plaintiff  sued  the  defendant  accoi'ding  to  the  only  o^unt  in  the 
declaration  for  specific  performance  of  a  contract  of  sale  of  two  lots 
of  land  and  for  damages  sustained  by  reason  of  the  failure  on  the 
part  of  the  defendant  to  transfer  the  said  land.  There  was  an 
alternative  prayer,  however,  for  a  refund  of  the  purchase-price. 
The  defence  to  the  action  was  that  the  contract  was  not  in 
wnting  as  required  by  the  Transfer  Duty  Proclamation,  and  that 
the  defendant  acted  as  the  agent  of  a  syndicate.  The  document 
relied  on  by  the  plaintiff  as  embodying  the  terms  of  the  contract 
was  a,  receipt  given  by  the  defendant  acknowledging  that  the 
purchase-price  for  the  said  land  hod  been  paid,  to  which  receipt 
the  plaintiff  had  for  the  purposes  of  this  action  affixed  his  signa- 
ture. Heldy  that  this  document  was  not  a  -contract  in  writing  as 
required  by  the  Transfer  Duty  Proclamation ;  that  as  there  was 
no  legal  contract  there  could  be  no  breach,  and  consequently  no 
damages ;  that,  although  the  plaintiff  was  clearly  entitled  to  a 
refund  of  the  purchase-price,  he  could  not  recover  it  on  the  declara- 
tion as  it  st/ood,  inasmuch  as  the  prayer  for  the  return  thereof 
was  baaed  on  the  same  cause  of  action  as  the  claim  for  specific  per- 
formance, whereas  it  should  have  been  ba9ed  on  an  i^temative 
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cause  of  action,  namely,  the  invalidity  of  the  contract  and  the 
want  of  consideration.  The  difficulties-  in  the  way  of  an  amend- 
ment were  the  fact  that  the  defendant  was  merely  the  agent  of  a 
syndicate  of  which  he  was  a  member,  and  that  a  plea  of  non-joinder 
would  be.  f ati^l  to  such  an  araendmiBnt, 

The  plaintiff  in  this  action  claimed  specific  perfonnance  of  a 
contract  for  the  sale  of  certain  land,  and  £210  as  and  for  damages 
alleged  to  have  been  sustained  by  the  refusal  of  the  defendant  to 
transfer  the  said  land  to  him,  or  in  the  alternative  repayment  to 
liim  of  the  sum  of  £90  alleged  to  have  been  paid  to  the  defendant 
as  the  purchase-price  of  the  said  land,  together  with  the  interest 
thereon  from  the  time  the  said  sum  was  paid. 

The  declaration  set  forth  that  on  or  about  the  16th  August, 
1902,  the  defendant  sold  and  the  plaintiff  bought  certain  two 
freehold  lots  or  pieces  of  building  land;  numbered  72  and  73,  and 
situated  in  the  Kensington  township  on  portion  of  the  farm 
Driefontein,  No.  461,  in  the  district  of  Pretoria,  for  the  sum  of 
£90.  The  terms  of  the  said  sale  were  embodied  in  a  written 
contract  on  the  9th  day  of  March,  1903,  which  had  been  duly 
signed  by  the  parties  thereto.  On  or  about  the  9th  day  of  March, 
1903;  the  plaintiff  paid  to  the  defendant  the  said  sum  of  £90.  All 
things  had  happened,  all  times  had  elapse^,  and  all  conditions  had 
been  fulfilled  entitling  the  plaintiff  to  obtain  specific  performance 
of  the  said  eontract;  but  though  requested  the  defendant  Had 
failed  and  refused  to  perform  his  part  of  the  contract,  or  to  give 
transfer  of  the  said  lots  or  to  pay  to  the  plaintiff  the  said  sum  of 
£90.  Owing  to  the  defendant's  delay  and  default  in  giving 
transfer  the  plaintiff  had  suffered  damages  to  the  amount  of 
£210,  particulars  of  which  damages  appeared  from  an  account 
annexed  to  the  declaration. 

The  defendant  in  the  plea  filed  by  him  set  up  the  general 
issue ;  but  the  defence  more  specifically  at  the  trial  appeared  to 
be  that  the  contract  for  the  sale  of  the  land  in  question  was  not 
in  writing  as  required  by  the  Transfer  Duty  Proclamation,  and 
that  the  defendant  acted  as  the  agent  for  the  Kensington  Town- 
ship Syndicate. 

The  document  on  which  the  plaintiff  based  his  claim  for 
specific  performance  was  in  the  following  terms: — 
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Kensington  Township  Syndicate,  Arcade  BaOdings, 

P.O.  Box  223.  Corner  of  President  and  Rissik  Street^ 

Chas.  H.  Short, 

General  Manager.  Johankbsburg,  March  9^,  1903. 

V.  R.  Raywood,  Esq., 
Box  36,  Boksbarg. 
This  serves  to  certify  that  Mr.  V.  R.  Raywood  has  paid  £90,  being 
purchase-price  in  full  for  stands  72  and  73  Kensington. 

Chas.  H.  Shobt. 

Stamp 

9/3/03. 

V.  R.  Ratwood, 

Purchaser, 

The  rest  of  the  facts  in  so  far  as  material  appear  from  the 
judgment. 

J.  StrcUford,  for  the  plaintiff,  submitted  that  the  document 
relied  on  as  embodying  the  terms  of  the  contract  for  the  sale  of 
the  land  was  a  sufficient  contract  in  writing  to  satisfy  the  require- 
ments of  the  Transfer  Duty  Proclamation.  It  was  signed  by  the 
parties,  the  purchase-price  was  stated,  and  the  land  was  described. 
All  the  elements  necessary  to  constitute  a  contract  were  accord- 
ingly present,  and  a  document  of  this  nature  would  clearly  satisfy 
the  Statute  of  Fraud&  If  the  plaintiff  could  not  claim  specific 
performance  he  clearly  was  entitled  to  have  the  amount  paid  as 
the  purchase-price  refunded  by  the  defendant,  to  whom  it  was 
paid.  The  defendant  in  any  event  was  bound  to  refund  his  share 
thereof. 

0.  T.  Morice,  for  the  defendant:  This  is  an  action  on  an 
alleged  contract  for  the  sale  of  land.  By  sec  30  of  Proclamation 
No.  8  of  1902  a  contract  of  sale  of  fixed  property  mu9t  be  in 
writing.  The  document  relied  upon  as  the  contract  in  the  present 
case  is  not  a  contract  of  sale,  but  merely  a  receipt  for  money  in 
connection  with  a  previous  verbal  contract.  Further,  the  contract 
is  alleged  to  have  been  entered  into  with  the 'defendant  in  his 
private  capacity ;  whereas  the  evidence  goes  to  show  that  the 
defendant  contracted  as  agent  for  a  syndicate.  The  money  woa 
paid  not  to  the  defendant,  but  to  the  syndicate.  It  is  true  that' 
thc^ defendant  iiS-also  a  member  of  the  syndicate;  Imt:. where  a 
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person  is  sued  on  a  transaction  entered  into  by  him  as  member 
of  a  syndicate  or  partnership,  it  must  be  alleged  that  such  trans- 
action was  entered  into  by  him  in  his  capacity' as  member  of  the 
syndicate,  otherwise  he  has  no  opportunity  of  pleading  non^ 
joinder.  The  defendant  was  brought  into  Court  on  a  private 
transaction,  and  now  a  partnership  transaction  only  is  proved 
against  him.  See  Ojfficial  Liquidator  of  the  Frontier  Commercial 
Bank  v.  Adams  (2  Roscoe,  79) ;  Bell's  Scotch  Law,  sec  356. 

Cur,  adv.  wit 

Postea  (September  2) : — 

Solomon,  J. :  This  action  was  brought  for  specific  perform- 
ance of  a  contract  of  sale  of  two  lots  of  land  and  for  damages, 
and  there  was  an  alternative  prayer  for  return  of  £90,  being  the 
purchase-price  of  the  land. 

The  action  was  based  upon  a  verbal  contract  of  sale  said  to 
have  taken  place  on  the  16th  August,  1902,  and  the  terms  of 
which,  it  is  alleged  in  the  declaration,  were  afterwards  embodied 
in  a  written  contract  of  the  9th  March,  1903.  No  witnesses  were 
called  on  behalf  of  the  plaintiff,  but  some  documentary  evidence 
was  put  in  and  the  plaintiff's  case  was  then  closed.  For  the 
defence  the  defendant  himself  was  called  and  examined.  There 
was  no  evidence  given  to  fix  the  date  upon  which  the  verbal 
contract  of  sale  was  made ;  but  it  was  clear  from  the  documents 
that  some  months  before  March,  1903,  the  defendant  had  sold  to 
the  plaintiff  two  freehold  lots  of  ground  in  the  Kensington 
township  for  the  sum  of  £90. 

I  am  satisfied  on  the  evidence  that  the  defendant  in  selling 
the  same  was  acting  in  his  capacity  as  manager  of  the  Kensington 
Township  Syndicate,  which  consisted  of  three  members,  of  which 
he  was  one.  Th^  purchase-price  was  to  be  paid  in  instalments, 
for  which,  promissory  notes  were  given  at  the  time  in  favour  of 
the  syndicate.  These  instalments  appear  to  have  been  duly 
paid,  the  last  instalment  having  been  received  .on  the  I7th 
February.4^^'^^ '^  appears  from  the  letter  of  that  dat<9  written 
by  the  defendant  ta  the  plaintiff  acknowledging  the  receipt  of 
£22,  10s.    Thereafter  on*  the  9th  March,  1903,  tbb  document  of 
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that  date  was  signed  by  the  defendant  certifying  that  the  plain- 
tiff had  paid  £90,  the  full  purchase-price  for  the  stands  72  and  73 
at  Kensington.  Up  to  that  time  it  is  dear  that  there  had  been 
no  written  contract  of  sale  as  required  by  the  Transfer  Duty 
Proclamation;  but  it  was  contended  for  the  plaintiff  that  the 
terms  of  the  contract  were  embodied  in  the  document,  and  tiiat 
it  was  therefore  sufficient  to  satisfy  the  requirements  of  the  law 
and  to  support  this  action. 

I' came  to  the  conclusion,  however,  that  the  document  in  ques- 
tion could  not  be  held  to  be  a  written  contract  of  the  sale  of  the 
land  signed  by  the  parties  or  by  their  agents  duly  authorised 
thereto  in  writing.  It  was  merely  a  certificate  acknowledging 
that  £90  had  been  paid  as  the  purchase-price  of  the  two  stands. 
Now  it  was  common  cause  between  the  parties  that  there  had 
been  a  verbal  sale  some  months  before ;  but  no  amount  of  evidence 
to  prove  a  verbal  contract  can  supply  the  defect  that  the  contract 
was  not  in  writing,  and  however  clearly  such  a  contract  may  be 
proved,  it  is  nevertheless  null  and  void  and  cannot  be  sued  upon. 
If  the  provisions  of  our  law  were  the  same  as  those  of  the  Statute 
of  Frauds,  it  might  perhaps  have  been  said  that  the  document 
was  a  "note  or  memorandum  of  the  contract  signed  by  the 
party  to  be  charged  therewith."  As  our  law,  however,  contains 
no  similar  provision  it  was  unnecessary  to  consider  that  point. 
In  my  opinion  the  document  relied  upon  was  merely  a  receipt ; 
it  was  stamped  as  such,  it  was  not  duly  signed  by  both  parties, 
it  being  stated  by  plaintiff's  counsel  that  the  plaintiffs  signature 
had  been  placed  there  at  a  later  date  merely  for  the  purposes  of 
this  action,  nor  did  it  contain  all  the  terms  of  the  contract  The 
other  letters  and  documents  put  in  by  plaintiff's  counsel  carry  the 
case  no  further.  They  are  also  evidence  to  prove  that  there  has 
been  a  verbal  contract  of  sale,  and  that  the  defendant  had  under- 
taken to  give  transfer ;  but,  in  the  absence  of  a  written  contract, 
they  cannot  support  the  action  to  compel  performance  of  a  contract 
which  is  null  and  void. 

In  these  circumstances,  seeing  that  the  plaintifTs  action  is 
baaed  entirely  upon  the  \alidity  of  a  contract  of  sale,  I  came  to 
the  conclusion  that  it  must  fail.  It  was,  however,  contended  that 
in  any  event  the  plaintiff  was  entitled  to  judgment  for  the  return 
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of  the  purchase-price.  Now  the  plaintiff  is  clearly  entitled  to  a 
refund  of  the  money  paid,  but  I  do  liot  see  how  he  can  recover  it 
on  this  declaration.  The  prayer  for  the  return  of  the  £90  is 
based  upon  the  same  cause  of  action  and  is  merely  an  alternative 
prayer  for  damages  for  breach  of  the  written  contract  of. sale. 
But  if  there  was  no  legal  contract  there  could  be  no  breach,  and 
consequently  no  judgment  for  damages.  In  fact  the  plaintifTs 
claim  for  a  refund  of  the  money  should  have  been  based  upon 
entirely  different  grounds.  Such  a  claim  would  depend  upon  the 
invalidity  of  the  contract  of  sale  and  upon  total  failure  of  con- 
sideration, whereas  the  claim  on  this  action  is  based  upon  the 
validity  of  the  contract ;  so  that  upon  the  pleadings  as  they  stand 
it  seemed  to  me  impossible  that  the  plaintiff  could  succeed  on  this 
prayer. 

As  the  case,  however,  is  a  very  hard  one,  though  no  application 
was  made  to  me;  I  seriously  considered  after  hearing  the  argu- 
ments whether  I  should  not  even  at  that  stage  allow  the  plaintiff 
to  amend  his  declaration  by  adding  an  alternative  count  claiming 
a  refund  of  the  purchase-price.  But  then  there  was  the  difficulty 
that  the  evidence  shows  that  the  money  was  received  by  the 
defendant  as  manager  of  the  Kensington  Township  Syndicate  and 
was  paid  over  to  the  syndicate,  so  that  the  action  for  a  refund 
should  have  been  brought  against  the  syndicate.  As  a  matter  of 
fact  an  action  was  in  the  first  instance  begun  against  the  syndicate, 
but  it  was  withdrawn  for  the  reason,  as  stated  by  plaintifTs 
counsel,  that  the  plaintiff  based  his  action  upon  a  written  contract 
of  sale,  and  that,  as  the  document  of  9th  March,  1903,  was  signed 
by  the  defendant,  it  was  deemed  necessary  to  proceed  againsj; 
him.  The  plaintiff  therefore  deliberately  elected  to  proceed 
against  defendant  and  to  base  his  case  upon  a  cause  of  action 
which  has  failed.  Even  then  if  there  had  been  an  alternative 
claim  against  the  defendant  individually,  the  evidence  goes  to 
show  that  it  was  the  syndicate  that  was  liable  to  refund  the 
money,  and  not  he  individually.  But  it  might  be  said  that  he  as 
a  member  of  the  syndicate  would  be  liable.  To  that,  however, 
Mr.  Morices  answer  for  the  defendant  was  that  if  the  declaration 
had  shown  that  the  defendant  was  sued  as  a  member  of  the  syn- 
dicate in  respect  of  a  contract  made  with  the  syndicate,  hcwould 
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have  objected  that  the  other  members  of  the  syndicate  should 
have  been  joined  in  the  action. 

There  appeared  to  me,  therefore,  grave  difficulties  in  the  way 
of  adding  any  alternative  claim  to  the  declaration  at  that  stage 
of  the  case ;  and  as,  moreover,  no  application  was  made  to  me 
in  the  matter  I  thought  it  better  to  decide  the  case  upon  the  de- 
claration as  it  stands. 

PlaintifTs  Attorney:  /.  P.  L.  Erasmus;  Defendant's  Attor- 
ney :  E.  0.  HutckinsoTi. 


DANIEL  V.  CENTRAL  SOUTH  AFRICAN 
RAILWAYS. 

1904.    September  5.    Solomon,  J. 

Practice, — JHacovery, — Privilege^ 

Statements  or  reports  relating  to  an  accident  on  the  Central  Soatfa 
African  Railways,  which  were  obtained  from  the  employees  of  the 
said  railways  with  a  'view  to  litigation  anticipated  in  oonnectian 
with  the  said  accident  either  by  the  solicitor  to  the  railways,  or  by 
the  chief  traffic  manager  at  the  instance  of  the  solicitor,  or  by  Hm 
traffic  manager  for  the  purpose  of  taking  the  advice  of  the  solicitor 
with  regard  to  the  action  which  was  contemplated,  Held  to  be 
privileged  from  discovery;  but  an  '< accident  report"  of  the  said 
accident  made  by  an  employee  to  the  chief  traffic  manager  on  a 
printed  form  for  use  in  all  similar  cases,  and  for  the  purpose  of 
furnishing  the  chief  traffic  manager  with  the  facts  of  each  accident 
in  order  that  he  might  be  in  a  position  to  judge  whether  a  depart- 
mental inquiry  was  necessary.  Held  to  be  not  so  privileged. 

This  was  an  application  for  an  order  compelling  the  respond- 
ents to  grant  discovery  and  inspection  of  certain  statements  and 
reports. 
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It  appeared  that  the  applicant,  Charles  Daniel,  had  instituted 
an  action  against  the  respondents  for  damages  alleged  to  have 
been  sustained  by  reason  of  certain  injuries  received  while 
attempting  to  alight  from  one  of  their  trains;  and  that  the 
respondents,  at  the  instance  of  the  applicant,  had  been  ordered  to 
make  discovery  on  oath  of  all  documents,  papers  and  writings 
which  were  or  had  been  in  their  possession,  power  or  control 
relative  to  the  matters  at  issue  in  the  said  action.  In  the  affidavit 
of  discovery  Mr.  Harold  Spencer,  assistant  solicitor  to  the  Central 
South  African  Railways,  stated  that  the  documents  in  his  posses- 
sion relating  to  the  matters  at  issue  in  the  said  action  consisted 
of:  (1)  Statement  of  guard,  H.  Wood;  (2)  statement  of  W.  J. 
Caldwell;  (3)  report  of  stationmaster  at  Florida;  (4)  report  of 
S.  F.  Smith,  ticket  examiner ;  (5)  report  of  W.  Green,  fireman ; 
(6)  report  of  S.  M.  Lang,  engine-driver;  (7)  accident  report  by 
T.  Q.  Jones,  stationmaster.  These  documents,  Mr.  Spencer  stated, 
he  objected  to  produce  on  the  ground  that  they  did  not  constitute 
evidence.  The  applicant  thereupon  obtained  an  order  compelling 
the  respondents  to  set  out  in  a  further  affidavit  of  discovery  more 
fully  the  grounds  upon  which  they  objected  to  produce  the  docu- 
ments set  out  in  the  first  affidavit  of  discovery ;  and  in  a  second 
affidavit  of  discovery  Mr.  I^pencer  set  forth  his  reasons  for  objecting 
to  produce  the  said  documents  as  follow : — 

(1)  Statement  of  guard,  H.  Wood,  obtained  by  the  chief  traffic 
manager  at  the  instance  of  the  railway  administration's  solicitor 
for  the  purpose  of  furnishing  to  the  latter  evidence  to  be  used  in 
this  action  or  information  which  might  lead  to  the  obtaining  of 
such  evidence. 

(2)  Statement  of  W.  J.  Caldwell,  obtained  by  the  solicitor  to 
the  railway  administration  for  the  purpose  of  this  action. 

(3)  Report  of  stationmaster  at  Florida.  A  statement  obtained 
by  the  administration's  solicitor  for  the  purposes  of  this 
action. 

(4)  Report  of  S.  F.  Smith,  obtained  by  the  chief  traffic  mana- 
ger for  the  purpose  of  enabling  the  administration's  solicitor  to 
give  the  administration  legal  advice  in  reference  to  this  litigation, 
which  it  was  then  anticipated  might  arise,  and  to  be  used  as  evi- 
dence in  such  litigation.    The  report  was  made  after  the  f)laintifir, 
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through  his  solicitor,  had  formally  notified  the  administration  of 
his  intention  to  make  a  claim. 

(5)  Report  of  W.  Green,  obtained  in  the  same  way  and  for  the 
same  purpose  as  the  preceding  report. 

(6)  Report  of  S.  M.  Lang,  obtained  in  the  same  way  and  for 
the  same  purpose  as  the^two  preceding  reporta  The  report  was 
made  after  the  plaintiff  had  formally  notified  his  intention  of 
making  a  claim. 

(7)  Report  of  stationmaster  at  Florida.  A  report  entitled 
"Accident  Report/'  made  to  the  chief  traffic  manager.  The 
report  is  made  on  a  printed  form  for  use  in  all  similar  cases,  and 
the  purpose  of  the  report  is  to  furnish  the  facts  so  far  as  known 
of  each  accident  to  the  chief  traffic  manager  in  order  that  he  may 
be  in  a  position  to  judge  whether  any  departmental  inquiry  is 
necessary,  and  also  to  obtain,  if  necessary,  the  opinion  of  the 
administration's,  solicitor  as  to  whether  the  administration  is 
liable  in  damages ;  which  report  was  sent  to  the  administration's 
solicitor  for  the  purpose  of  enabling  him  to  give  the  administra- 
tion legal  advice  in  reference  to  this  litigation,  which  it  was  then 
anticipated  might  arise,  and  to  be  used  as  evidence  in  such 
litigation. 

A.  MacHugh,  for  applicant,  submitted  that  the  documents 
could  not  be  regarded  as  privileged  from  discovery  inasmuch  as 
there  was  nothing  to  show  that  the  statements  were  made  solely 
for  the  purpose  of  being  submitted  to  respondents'  solicitor,  and 
that  the  parties  who  made  the  statements  were  aware  that  they 
were  making  the  same  with  a  view  to  litigation ;  see  Anderaon 
V.  Bank  of  British  Columbia  (2  Ch.  Div.  648). 

J,  Stratford,  for  the  respondents,  contra. 

Solomon,  J.,  held  that  the  circumstances  under  which  the 
statements  numbered  1,  2,  3,  4,  5,  and  6  were  obtained  were 
sufficient  to  render  them  privileged  from  discovery;  but  that 
statement  No.  7  was  not  so  privileged.  The  respondents  wer« 
accordingly  ordered  to  make  discovery  and  grant  inspection  to 
applicant  of  the  accident  report  of  T.  O.  Jones,  stationmaster 
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•{No.  7).     No  order  was  made  as  to  the  statements  numbered  1,  2, 
3, 4,  5,  and  6.    The  costs  were  ordered  to  be  costs  in  the  cause. 

Applicant's  Attorney :  D.  Nimmo  ;  Respondents'  Attorney : 
-TT.  P.  Thxmson. 


JORDAN  V.  MINES  AND  MINERALS  EX- 
PLORATION  SYNDICATE,  LTD. 

1904.    September  14, 15.    Solomon,  J. 

jCorUract — Per/ormatux, — Condition  which  proved  to  be  immoral  after 
contract  toas  entered  into. 

The  defendants,  in  consideration  for  the  cession  to  them  of  certain  pros- 
pecting rights  over  a  certain  farm  by  one  Jones,  undertook  and 
bound  themselves  inter  alia  to  form  and  register  within  six  months 
from  the  date  of  the  said  cession  a  subsidiary  developing  company 
01'  syndicate  for  the  purpose  of  prospecting,  exploiting,  and  develop- 
ing, as  the  said  company  may  think  fit,  the  said  farm,  and  on 
flotation  and  registration  of  the  said  developing  company  or  syn- 
dicate to  deliver  to  the  said  Jones  25,000  fully  paid-up  shares  of 
XI  each  in  the  said  company.  After  the  said  cession  the  defend- 
ants prospected  the  said  farm,  and,  discovering  that  it  was  value- 
less for  the  purposes  for  which  they  had  undertaken  to  float  the 
said  company,  abandoned  the  project  of  floating  the  same.  Held, 
in  an  action  for  damages  for  breach  of  contract  by  the  plaintiflf,  to 
whom  Jones  had  ceded  a  one-third  interest  in  the  contract^  that 
the  defendants,  having  discovered  that  the  farm  was  valueless, 
were  justified  in  refusing  to  float  the  company  inasmuch  as  it 
would  have  been  fraudulent  and  immoral  on  their  part  to  have 
done  so. 

This  was  an  action  for  the  recovery  of  £8333,  6s.  8d. 
The  plaintiff  alleged  in  his  declaration  that  by  a  notarial  agree- 
ment of  5th  June,  1903,  one  J.  E.  Jones  sold  to  the  defendants  all 
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his  right,  title,  and  interest  in  and  to  certain  prospecting  contract 
over  the  farm  Olevenhoutpan,  No.  56,  situate  in  the  district  of 
Lichtenburg.  It  was  inter  alia  provided  by  the  said  notarial 
agreement  in  clause  2  "  that  the  said  company  "  (to  wit,  the  de- 
fendants) "shall  and  doth  hereby  undertake  and  bind  itself  to 
form  and  register  within  a  period  of  six  calendar  months  from 
the  date  hereof  a  subsidiary  developing  company  or  syndicate, 
for  the  purpose  of  prospecting,  exploiting  and  developing  in  such 
manner  as  the  said  company  or  syndicate  may  think  fit  the  said 
farm  Olevenhoutpan,  No.  56,  among  other  properties."  Clause  3 — 
"  And  on  the  flotation  and  registration  of  the  developing  company 
or  syndicate  as  aforesaid  for  the  purpose  of  developing  the  said 
farm  Olevenhoutpan,  No.  56,  and  or  other  properties,  the  said  com- 
pany shall  pay  or  cause  to  be  paid  to  the  said  J.  E.  Jones  a  further 
sum  of  £2000  in  cash,  and  shall  also  pay  and  deliver,  or  cause  to 
be  paid  and  delivered  to  him,  the  said  J.  E.  Jones,  certain  25,000 
shares  of  £1  each  fully  paid  up  in  the  said  developing  company  or 
syndicate,  such  shares  to  be  delivered  to  the  said  J.  E.  Jones  pari 
pasmi  with  the  first  issue  of  shares  by  the  said  developing  com- 
pany or  syndicate,  and  in  certificates  of  such  numbers  as  the  said 
J;  E.  Jones  may  in  writing  require."  By  deed  of  cession  of  the  3rd 
September,  1903,  the  said-J.  E.  Jones  ceded,  assigned,  and  trans- 
ferred to  plaintiff,  who  accepted,  a  one-third  part  or  share  in  and 
to  the  aforesaid  eventual  purchase  consideration  of  £2000  in  cash 
and  £25,000  in  shares,  payable  under  the  said  contract  of  the  5th 
June,  1903,  on  the  formation  and  registration  of  the  said  sub- 
sidiary developing  company  or  syndicate  by  the  defendants. 

On  or  about  the  7th  September,  1903,  due  notice  of  the  cession  to 
the  plaintiff  mentioned  in  the  last  preceding  paragraph  was  given 
to  the  defendants  by  letter  dated  the  7th  September,  1903,  signed 
and  sent  by  the  said  J.  E.  Jones  to  the  defendants.  The  defend- 
ants had  paid  the  said  J.  E.  Jones  the  said  sum  of  £2000,  out  of 
which  the  said  J.  E.  Jones  had  paid  one-third  share  thereof  to  the 
plaintiff  in  terms  of  the  agreement  between  them.  The  defend- 
ants had  failed  to  form  and  register  a  subsidiary  developing 
company  or  syndicate  in  accordance  with  the  said  notarial  agree- 
ment, in  consequence  of  which  the  plaintiff  had  suffered  damages 
to  the  extent  of  £8333,  6s.  8d.    Despite  demand  the  defendants 
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refused  and  neglected  to  pay  plaintiff  the  sum  of  £8383,  68.  8d., 
or  any  part  thereof. 

The  defendants  denied  that  the  notarial  agreement  of  the  5th 
June  was  correctly  or  sufficiently  set  out  in  the  declaration. 
They  also  denied  the  cession  by  Jones  to  the  plaintiff  of  a  one- 
third  share  in  the  eventual  purchase  consideration,  and  that  notice 
of  the  said  cession  was  given  to  them.  They  pleaded  that  they 
duly  proved  the  property  to  which  the  prospecting  contract  of 
the  5th  June,  1903,  referred;  that  they  found  the  same  to  be 
valueless  for  mining  purposes;  and  that  it  was  therefore  impossible 
for  them  to  form  the  said  suhai<Uary  developing  company  or 
syndicate,  nor  were  they  bound  so  to  do.  The  defendants  further 
denied  that  the  plaintiff  had  suffered  any  damages 

The  replication  joined  issue. 

The  facts,  appear  from  the  judgment 

J.  de  ViUiera  (with  him  J.  van  Hoytema),  for  the  plaintiff: 
The  provision  as  to  the  25,000  shares  which  the  defendants  imder- 
took  to  deliver  on  flotation  of  the  subsidiary  company  only  pre- 
scribed another  method  in  which  the  defendants  could  pay  the 
consideration  for  the  cession.  The.  further  consideration  was 
payable  in  any  event,  and  was  not  subject  to  the  contingency  of 
the  subsidiary  company  being  floated.  If,  therefore,  the  defend- 
ants found  it  impossible  to  deliver  the  shares  by  reason  of  the 
farm  Olevenhoutpan  having  proved  worthless,  they  were  never- 
theless bound  to  pay  the  consideration  in  so  many  pounds, 
assuming  the  contract  did  apply  to  Olevenhoutpan  only.  But 
taking  it  that  the  further  consideration  was  payable  only  on 
flotation  of  the  subsidiary  company,  then  again  it  is  clear  that 
-the  defendants  undertook  to  float  the  subsidiary  company  for 
the  purpose  of  prospecting  Olevenhoutpan.  They  had  no  right 
to  determine  upon  the  merits  of  the  property  inasmuch  as  this 
was  the  very  purpose  for  which  the  subsidiary  company  was  to 
have  been  floated.  Even  if  the  defendants  had,  prior  to  flotation, 
a  right  to  prospect,  then  it  is  no  answer  to  say  that  Olevenhout- 
pan proved  worthless,  because  they  undertook  to  float  Oleven- 
houtpan and  or  other  properties.  If,  therefore,  Olevenhoutpan 
proved  worthless  they  were  bound  to  float  other  properties. 
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But  iM»epting  that  the  oontraet  applied  to  OlevenhontpAa  only, 
then  it  is  dear  that  there  was  an  unqiialified  nndertakiiig 
on  the  part  of  the  defendants  to  float  the  sabsidiary  eompaoy 
within  a  certain  time,  and  on  flotation  to  pay  the  fnrthar  am- 
Bideration ;  that  they  might  have  provided  against  eertain  eon- 
tingendes ;  and  that,  they  ooold  not  now  be  heard  to  say  that  the 
property  proved  worthless.  On  the  fads,  too,  it  is  plain  thai  the 
defendants  did  not  sofiidently  prospert  in  order  to  be  able  to  say 
that  the  property  is  worthless.  The  defendants  under  these  dr- 
cnmstances  are  liable  in  damages  to  the  plaintiff  for  breach  of 
contract  The  defendants  have  by  their  own  oondoct  made  it 
impossible  to  prove  damages,  and  the  plaintiff  may  demand  the 
amount  which  the  defendants  themselves  put  upon  it»  and  which 
they  guaranteed.  See  Hay  v.  Diviaumal  Courunl  of  King- 
wiUiamstoum  (1  E.D.C.  97);  Hall  v.  Wright  (29  L.J.,  NJS^  Q.B. 
43);  Arthur  v.  Wynne  (49  L.J.,  N.S.,  Ch.  Div..  656);  Jacobs, 
Marcvs  &  Co.  v.  The  Cridit  Lyonnaia  (12  Q.B.D.  689;  also 
reported  in  1  R.C.  338).  • 

C,  0.  Ward  (with  him  S.  S.  Taylor)  for  the  defendants,  con- 
tra :  The  undertaking  by  the  defendants  was  to  float  a  subsidiary 
company,  and  on  flotation  only  to  pay  the  further  consideration. 
The  provision  in  clause  2  as  to  the  defendants  bearing  the  costs 
of  prospecting  after  the  22nd  May,  1903,  not  only  gave  the  de- 
fendants the  right  to  prospect,  but  clearly  contemplated  that  they 
should  do  80.  It  is  clear  also  that  the  contract  referred  in  the 
main  to  Olevenhoutpan,  and  that  the  defendants  obtained  a  right 
to  include  other  properties  if  they  preferred.  The  clause  was 
entirely  introduced  in  their  favour.  Olevenhoutpan  was  pros- 
pected and  proved  worthless.  How  has  the  plaintiff  been  dam-- 
nified  ?  If  the  whole  property  is  worthless  his  interest  must  be 
equally  so.  The  mere  flotation  of  a  company  would  not  have 
made  it  worth  more,  assuming  there  was  a  definite  obligation  to 
float  the  company.  The  question,  however,  is  whether  there  was 
such  an  obligation  irrespective  of  all  events.  There  was  an 
implied  condition  that  the  farm  must  be  worth,  prospecting.  See 
TayU/r  v.  Caldwell  (32  L.J.,  N.S.,  Q.B.  164);  Robinson  v.  David- 
8im  (L.R.  6  Ex.  269);  Ajyplehy  v.  Myers  (L.R  2  C.R  651); 
Cliiford  v.  Watts  (L.R.  5  C.P.  677). 
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de  ViUiers,  in  reply,  referred  to  Addison's  Law  of  CoTUracts, 
10th  ed.  at  p.  135,  and  the  authorities  there  cited. 

Solomon,  J. :  The  plaintiff  claims  £8333,  6s.  8d  as  and  for 
damages  alleged  to  have  been  sustained  by  hini  by  reason  of  a 
breach  of  contract  on  the  part  of  the  defendants.  The  plaintiff 
is  cessionary  of  a  one-third  interest  in  certain  two  contracts 
entered  into  between  one  J.  K  Jones  and  the  defendants  on  the 
5th  June,  1903.  It  appears  that  Jones  held  certain  prospecting 
rights  over  two  farms,  Olevedhoutpan  and  Biesiesbult.  On  the 
5th  June,  1903,  he  ceded  his  rights  over  these  farms  to  the  de- 
fendants by  two  separate  deeds,  and  on  the  3rd  September,  1903, 
he  ceded  to  the  plaintiff  a  one-third  interest  in  the  contracts 
between  himself  and  the  defendants.  The  plaintiff,  however, 
brings  this  action  in  respect  of  the  contract  relating  to  Oleven- 
houtpan  only. 

In  terms  of  the  said  contract  it  is  provided  by  clause  2  that 
the  said  company  (i.e.  the  defendants)  "shall  and  doth  hereby 
undertake  and  bind  itself  to  form  and  register  within  a  period  of 
six  calendar  months  from  the  date  hereof  a  subsidiary  developing 
company  or  syndicate  for  the  purpose  of  prospecting,  exploiting, 
and  developing  in  such  manner  as  the  said  company  or  syndicate 
may  think  fit  the  said  farm  Olevenhoutpan,  No.  56,  among  other 
properties,  and  that  all  liability  and  expenditure  incurred  in 
prospecting,  developing,  and  exploiting  the  said  farm  Oleven- 
houtpan, No.  56,  on  and  from  the  22nd  day  of  May,  1903,  shall 
be  borne  and  paid  by  the  said  company  or  subsidiary  developing 
company  or  syndicate,  as  the  case  may  be."  By  clause  3  of  the 
said  contract  it  is  provided  that  "  on  the  flotation  and  registra- 
tion of  the  developing  company  or  syndicate  as  aforesaid  for  the 
purpose  of  developing  the  said  farm  Olevenhoutpan,  No.  56,  and 
or  other  properties,  the  said  company  shall  pay  or  cause  to  be 
paid  to  the  said  J.  E.  Jones  a  further  sum  o{  £2000  in  cash,  and 
shall  also  pay  and  deliver  or  cause  to  be  paid  and  delivered  to 
him,  the  said  J.  E.  Jones,  certain  25,000  shares  of  £1  each  fully 
paid  up  in  the  said  developing  company  or  syndicate,  3uch  shares 
to  be  delivered  to  the  said  J.  E.  Jones  jxiri  passu  with  the  first 
issue  of  the  shares  by  the  said  developing  company  or  syndi- 
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cate  .  .  .  ."  The  defendants  paid  to  Jones  the  £2000,  and  Jones 
in  turn  paid  to  the  plaintiff  his  one-third  share.  The  sabsidiary 
developing  company  or  syndicate,  however,  was  never  f<xined, 
and  it  is  in  respect  of  his  share  of  the  25,000  shares  doe  on  the 
formation  of  the  company  that  the  plaintiff  now  brings  this 
action* 

The  defence  to  the  action  is  that  the  defendants  duly  proved 
the  property  and  found  the  same  to  be  valueless  for  mining  pur- 
poses;, that  it  was,  therefore,  impossible  for  them  to  form  the 
said  subsidiary  developing  company  or  syndicate,  nor  was  there 
any  obligation  upon  them  in  the  circumstances  to  form  such  a  com- 
pany. *  Now  the  first  question  which  was  aigued  on  behalf  of  the 
plaintiff  is  as  to  the  meaning  of  the  provision  in  the  clause  in 
terms  of  which  the  defendanto  undertook  and  bound  themselves 
to  form  and  register  a  subsidiary  developing  company  or  syn- 
dicate for  the  purpose  of  prospecting  the  said  farm  Olevenhout- 
pan.  No.  66,  arrumg  other  properties.  What  is  the  efleet  of  the 
addition  of  the  last  three  words  ?  Was  there  any  obligation  on 
the  defendanto  to  include  in  the  formation  of  the  subsidiary 
company  other  properties  besides  those  obtained  from  Jones? 
In  my  opinion  there  was  no  such  obligation.  There  is  no 
evidence  that  the  defendanto  at  that  time  possessed  any  other 
properties  besides  OlevtohoutiMn  and  Biesiesbult,  or  that  it  was 
ever  .contemplated  between  the  parties  that  they  should  procure 
any  other  properties  for  the  purpose  of  forming  the  said  sub- 
sidiary company.  The  clause  gave  the  defendanto  the  right  to 
'  include  other  properties,  but  imposed  no  obligation  ujpon  them  to 
do  so;  and  it  is  in  my  opinion  clear  that  their  obligations  would 
have  been  discharged  if  they  had  formed  a  subsidiary  company 
to  prospect  only  the  farms  Olevenhoutpan  and  Biesiesbult.  If 
that  had  been  done  the  plaintiff  would  have  had  no  cause  of 
complaint.  That  this  was  the  view  which  both  Jones  and  the 
plaintiff  took  of  the  provision  appears  from  the  cession  by  Jones 
to  the  plaintiff.  This  cession,  after  reciting  that  Jones  had 
obtained  "certain  two  prospecting  contracto  in  respect  of  the 
farms  Biesiesbult,  No.  2,  and  Olevenhoutpan,  No.  56,"  and  that 
"the  said  prospecting  contracto  .  .  .  were'subsequently  ceded  to 
the  Mines  and  Minerals  Exploration  Syndicate,  Ltd.,"  proceeds, 
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"  that  for  and  in  consideration  of  the  services  rendered  by  the 
said  J.  K  Jordan  the  said  J.  K  Jones  doth  hereby  cede,  assign 
and  transfer  to  the  said  J.  K  Jordan,  who  hereby  agrees  to 
accept  the  same,  a  one-third  part  or  share  in  and  to  the  aforesaid 
eventual  purchase  consideration  of  £2000  in  cash  and  £25,000 
in  shares,  payable  under  the  said  contracts  of  the  6th  day  of 
June,  1903,  aii  the  formation  and  registration  of  a  prospeeliTig 
company  to  devdop  the  said  properties,  .  .  ."  l^iat  being  the 
view  which  Jones  and  the  plaintiff  themselves  took  of  the  matter, 
it  seems  dear  that  there  was  no  obligation  on  the  defendants  to 
include  any  other  properties  in  the  formation  of  .the  company ; 
and  consequently  if  the  defendants  are  now  legally  excused  from 
their  undertaking  to  form  a  company  for  the  purpose  of  j«t>- 
specting  the  two  farms  in  question,  it  follows  as  a  matter  of 
course  that  they  have  incurred  no  liability  to  the  plaintiff  to 
form  a  company  to  prospect  any  other  farms. 

Then  if  that  be  so,  the  next  question  to  be  considered  is  this. 
Are  the  defendants  liable  in  damages  to  the  plaintiff  for  their 
admitted  faOure  to  form  such  a  prospecting  company  ?  The  case 
for  the  plaintiff  is  that  there  was  an  absolute  and  unqualified 
undertaking  on  the  part  of  the  defendants  to  form  such  a  com- 
pany and  to  pay  £25,000  in  shares ;  that  the  defendants  might 
have  guarded  themselves  against  liability  to  perform  that  under- 
taking in  certain  drcumstanoes ;  but  that  having  failed  to  do  so, 
they  are  now  liable  to  the  plaintiff  for  breach  of  their  obligation 
to  form  the  company,  no  matter  what  the  cause  of  their  failure 
might  be.  And  in  support  of  this  contention  I  was  referred  in 
the  course  of  the  argument  to  a  number  of  English  decisions  on. 
this  subject  Now  the  general  rule  of  the  English  law  is  laid 
down  by  Blackburk,  J.,  in  Tay^  a/nd  Another  v.  CaldwM  and 
Another  (32  LJ.,  N.S.,  Q.B.  at  p.  166),  where  he  says:  ''There 
seems  no  doubt  that  where  th^re  is  a  positive  contract  to  do  a 
thing,  not  in  itself  unlawful,  the  contractor  must  perform  it  or 
pay  damages  for  not  doing  it,  although  in  consequence  of  unfore- 
seen acddents  the  performance  of  his  contract  has  become 
unexpectedly  burthensome  or  even  impossible."  This  j^  the 
general  rule  of  law,  but  that  there  are  exceptions  to  it  is  shown- ' 
by  this  very  case  in  which  the  rule  is  thus  laid  down.    For  a 
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little  farther  on  on  the  same  page  Blackbubn,  J.,  says :  "  But 
this  rule  is  only  applicable  when  the  contract  is  positive  and 
absolute,  and  not  subject  to  any  condition,  either  express  or 
implied ;  and  there  are  authorities  which,  as  we  think,  establish 
the  principle  that  where  from  the  nature  of  the  contract  it 
appears  that  the  parties  must  from  the  beginning  have  known 
that  it  could  not  be  fulfilled,  unless  when  the  time  for  the  falfil- 
ment  of  the  contract  arrived  some  particular  specified  thing  con- 
tinued to  exist,  so  that  when  entering  into  the  contract  they 
must  have  contemplated  such  continued  existence  as  the  founda- 
tion of  what  was  to  be  done ;  then  in  the  absence  of  any  express 
or  implied  warranty  that  the  thing  shall  exist,  the  contract  is  not 
to  be  construed  as  a  positive  contract,  but  as  subject  to  an  implied 
condition  that  the  parties  shatl  be  excused  in  case,  before  breach, 
performance  becomes  impossible  from  the  perishing  of  the  thing 
without  default  of  the  contractor."    In  Hay  v.  The  DividomU 
Council  of  KiitgwiUiaTnstown  (1  E.D.C.  at  p.  101),  the  late 
Mr.  Justice  Smith,  in  a  well-considered  judgment,  quotes  from 
Nickels  V.  Marshland  (L.R  2  Ex.  Div.  4)  the  following  passage 
as  Expressing  the  English  law  on  the  subject :  ''  When  the  law 
creates  a  duty,  and  the  party  is  disabled  from  performing  it  with- 
out any  default  of  his  own  by  the  act  of  God  or  the  King's 
enemies,  the  law  will  excuse  him ;  but  where  a  party  by  his  own 
contract  creates  a  duty  he  is  bound  to  make  it  good,  notwith- 
standing any  accident  by  inevitable  necessity."    But  further  on 
the  learned  judge  goes  on  to  say :  *'l  wish  to  guard  myself  from 
being  supposed  to  imply  that  a  party  who  has  imposed  upon  him- 
self a  charge  by  his  own  contract  is,  under  the  Roman-Dutch 
law,  bound  in  every  case  to  make  it  good,  notwithstanding  the 
contingency  that  has  arisen  was  caused  by  via  major,  or  a^stua 
Dei,  as  it  is  called  in  the  law  book&" 

The  learned  judge,  therefore,  while  generally  accepting  the 
rule  as  laid  down  in  the  English  cases,  does  so  with  the  reserva- 
tion that  under  the  Roman-Dutch  law  the  rjjile  is  by  no  means 
universally  applicable.  And  in  this  case  I  also^desire  to  guard 
myself  against  accepting  unreservedly  the  general  principle  laid 
down  in  the  English  authoritiea  Nor  indeed  is  it  necessary  to 
express  any  decided  opinion  upon  the  point,  for  this  is  not  a  case 
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in  •which  the  defendants  have  been  prevented  by  unforeseen 
accidents  from  discharging  their  obligation;  so  that  the  rale 
scarcely  appears  to  be  applicable  to  the  circumstances  of  this  case. 
And  in  any  event,  as  I  have  already  pointed  out,  even  under 
English  law  there  are  exceptions  to  the  rule.  To  quote  again 
from  Taylor  v.  Calchvell,  Blackburn,  J.,  at  the  conclusion  of  his 
jud|;ment  says :  '*  In  none  of  the  cases  is  the  promise  in  words 
other  than  positive,  nor  is  there  any  express  stipulation  that  the 
destruction  of  the  person  or  thing  shall  excuse  the  performance ; 
but  the  excuse  is  by  law  implied,  because  from  the  nature  of  the 
contract  it  is  apparent  that  the  parties  contracted  on  the  basis  of 
the  continued  existence  of  the  particular  person  or  chattel." 

Now  in  the  present  case,  if  it  were  necessary  to  decide  this 
case  upon  the  hypothesis  that  the  English  decisions  apply,  I 
should  certainly  be  disposed  to  say  that  from  the  nature,  of  the 
contract  the  parties  contracted  on  the  basis  that  it  should  be 
neither  impossible  nor  immoral  to  form  such  a  prospecting  com- 
pany as  was  required  by  their  agreement ;  that  consequently  we 
must  read^into  the  contract  an  implied  condition  to  that  effect; 
and  that  the  defendants  would  be  excused  from  performance  if 
the  facts  show  that  it  was  either  impossible  or  immoral  to  carry 
out  the  undertaking. 

I  do  not,  however,  think  that  it  is  necessary  in  deciding  .this 
case  to  rely  upon  the  English  authorities,  for  I  am  satisfied  that 
under  the  Boman-Dutch  law  the  plaintiff's  case  must  fiuL  For 
by  our  law  a  person  who  undertakes  to  do  a  thing  which  is 
clearly  impossible,  or  which  it  would  be  immoral  for  him  to  do, 
would  be  excused  from  performance.  And  that  excuse  in  my 
opinion  would  apply  not  only  where  it  was  manifest  at  the  time 
of  the  contract  that  performance  of  the  promise  was  impossible 
or  would  be  immoral,  but  also  where  it  subsequently  became 
apparent  that  from  the  first  the  act  promised  was  physically 
impossible,  or  that  at  the  time  fixed  for  performance  it  would  be 
an  immoral  act  to  carry  out  the  undertaking.  Suppose,  for 
example,  in  the  present  case  that  after  the  conclusion  of  the  con- 
tract information  had  been  communicated  to  the  defendants 
which  proved  beyond  doubt  that  the  properties  were  valueless, 
and  that  they,  therefore,  would  not  be  justified  in  formnig  a 
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company  to  prospeet  the  £ann8,  then  in  my  opinion  the  defend- 
ants would  have  been  discharged,  from  their  undertaking.  For 
to  hold  the  defendants  to  their  promise  in  such  circum^anoes 
would  simply  be  placing  a  premium  upon  fraud,  inasmuch  as 
there  would  necessarily  be  the  strongest  inducement  for  them  to' 
float  a  fraudulent  company  by  keeping  back  the  information 
which  they  had  acquired  in  order  to  escape  their  liability  for 
breach  of  contract.  Then  if  that  be  so,  can  it  make  any  differ- 
ence in  principle  that  the  information  was  obtained  by  them  by 
means  of  their  own  work  and  labour  instead  of  being  communi- 
cated by  others  ?  I  fail  to  see  how  that  can  make  any  difference. 
Mr.  de  ViUiera,  it  is  true,  contended  that  the  defendants  had  no 
right  to  prospect  the  farms  after  the  date  of  the  contract;  that 
such  prospecting  could  only  be  done  by  the  subsidiary  company 
which  was  to  be  formed  by  the  defendants;  and  that  such  com- 
pany alone  was  entitled  to  come  to  any  ecmduaion  as  to  wh^her 
the  farms  were  of  any'  value  or  not  as  gold-bearing  propertieB. 
That  is  a  contention,  however,  with  which  I  cannot  agree.  Until 
the  subsidiary  company  was  formed  the  defendants  held  prospect- 
ing contracts  over  the  farms ;  they  had  six  months  within  which 
to  form  such  subsidiary  company,  and  during  that  time  there 
was  nothing  in  the  contract  to  prohibit  them  from  carrying  on 
prospecting  work.  On  the  contrary  the  clause  in  the  contract 
providing  "  that  all  liability  and  expenditure  incurred  in  prospect- 
ing, developing,  and  exploiting  the  said  farms  on  and  after  the 
22nd  May,  1903,  shall  be  borne  and  paid  by  the  said  company  or 
subsidiary  developing  company  or  syndicate,  as  the  case  may  be," 
goes  far  towards  showing  that  prospecting  by  the  defendants 
within  the  six  months  before  flotation  was  actually  contem- 
plated between  the  parties.  It  is,  moreover,  dear  from  the 
evidence  that  both  Jones  and  the  plaintiff  knew  that  the  defend- 
ants were  conducting  prospecting  operations,  and  that  they  never 
raised  any  objection.  I  cannot,  therefore,  concur  in  the  conten- 
tion that  there  was  anything  improper  or  illeg^  in  the  defendants 
prospecting  the  farms  for  the  purpose  of  acquiring  information 
with  regard  to  their  value.     • 

The  only  further  question  then  is  whether  the  defendants  did 
obtain  informaticta^  which  ought  to  have  satisfied  them  that  the 
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properties  were  valueless.  If  they  did  receive  sach  information, 
then  I  am  of  opinion  that  it  would  have  been  immoral  and 
fraudulent  on  their  part  to  attempt  a  flotation  of  the  company ; 
that  they  were  justified  in  refusing  to  do  so ;  and  thiat  they  are 
by  law  discharged  from  their  undertaking.  [His  lordship  here 
reviewed  the  evidence  as  to  the  value  of  the  projx^rty,  and  came 
to  the  conclusion  that  the  prospecting  operations  which  had  been 
carried  on  by  the  defendants  proved  beyond  any  reasonable  doubt 
that  the  properties  were  practically  valueless;  that  there  was, 
therefore,  no  justification  for  expending  further  money  on  the 
property;  or  for  putting  a  subsidiary  company  before  the  public.] 

In  these  circumstances  I  have  come  to  the  conclusion  that  the 
defendants  are  discharged  from  their  undertaking  to  form  such  a 
company,  on  the  ground  that  to  do  so  would  be  immoral  and  a 
fraud  upon  the  public,  and  that  judgment  must,  therefore,  be 
given  for  the  defendants  with  costs. 

There  is  only  one  other  point  upon  which  I  think  it  necessary 
to  say  a  few  words.  If  I  am  wrong  in  holding  that  in  the  cir- 
cumstances the  defendants  are  by  law  excused  from  carrying  out 
their  undertaldng,  and  that  they  are,  therefore,  liable  in  damages 
for  breach  of  such  undertaking,  I  must  confess  I  should  find  it 
very  difficult  to  assess  such  damagel '  For  suppose  that  the 
defendants  had  actually  formed  the  prospecting  company,  and 
had  handed  over  to  Jones  the  shares,  as  required  by  the  deed  of 
cession,  I  fail  to  see  what  appreciable  value  these  shares  could 
have  had.  For  if  as  a  fact  the  farms  were  valueless  as  gold- 
bearing  properties,  the  shares  of  the  prospecting  company  when 
that  fact  had  been  ascertained  would  also  become  valuelesa  It 
is  true  that  the  defendants,  by  concealing  the  knowledge  which 
they  had  acquired,  might  have  given  a  fictitious  value  to  the 
shares ;  but  I  do  not  see  how  the  plaintiff  could  claim  that  they 
were  under  any  obligation  to  keep  that  knowledge  from  the. 
public.  However,  in  the  view  which  I  take  of  the  case  it  is 
unnecessary  to  discuss  the  matter  any  further. 

.  The  judgment  of  the  Court  is  for  the  defendants  with  costs. 

.  Plaintiff's  Attorneys:  Hv/nvmden  d  Bertram;  Defendants' 
Attorneys :  Bell  &  TwiicreA. 

Tp.    04-^2 
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EVANS  &  JONES  v.  JOHNSTON, 

1904.    SeptmJber  6,  7,  8, 15,  and  16.    Cu&lewis,  J. 

Principal  ofid  agetU, — Broker  employed  to  htiy  elock  acHng  ae  principal 
towardu  kin  principal. — Tratieaction  voidable  ai  ike  option  qf  the 
prificipal  irreepecUtfe  of  the  /ad  thai  euck  broker  aded  pet^fedfy 
bond  fide. 

An  agent  mast  always  act  as  such,  and  may  not,  whilst  apparently  act- 
ing as  agent,  be  in  fact  himself  a  principal  If,  therefore,  a  brokar, 
when  employed  to  purchase  shares  from  others  on  behalf  of  hia 
principal,  either  sells  shares  of  his  own  to  his  principal,  or  baya 
them  for  himself  and  then  disposes  of  them  to  his  principal,  the 
tnwsaction  is  voidable  at  the  principal's  option  irrespective  of  the 
fact  that  the  broker  acted  perfectly  hatidfide  throughout. 

ThiR  was  an  actioa  for  the  recovery  of  £580,  46.  6d.  with 
interest  a  teinpin*e  vu/rae,  being  the  balance  of  an  account  due  to 
the  plaintiffs  for  shares  bought  and  sold  for,  and  advances  made 
on  behalf  of,  the  defendant 

The  facts  ore  fully  set  out  in  the  judgment  delivered. 

Emile  Nathan,  for  the  plaintifis :  The  first  question  is  whether 
the  rate  of  interest  as  charged  by  the  plaintiffs,  viz.,  in  the  begin- 
ning 1  per  cent  per  month  and  later  on  Ij^  per  cent  per  month, 
was  in  terms  of  the  agreement  alleged  by  plaintiffs  to  have  been 
made  by  them  with  the  defendant  Both  the  plaintiffs  have 
sworn  that  such  an  agreement  was  arrived  at,  and  in  this  they 
were  borne  out  by  the  correspondence.  The  defence  of  usury  is 
untenable. 

The  next  point  is  whether  the  £100  paid  by  defendant  to 
plfJhtiffs  on  or  about  the  13th  November,  1903,  was  a  loan  as 
aXeged.  by  him,  and  was,  as  also  alleged  by  him,  furthermore 
paid  on  the  terms  that  plaintiffs  should  not  sell  out  against 
defendant  until  they  were  forced  to.  At  the  time  that  the  £100 
was  paid  defendant  was  heavily  indebted  to  plaintiflb,  and  the 
securities  they  held  did  not  cover  them,  and  the  story  of  the 
defendant  is  improbable  on  the  face  of  it 
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The  main  defence  to  all  the  transactions  now  sued  on  is  that 
plaintiflb  were  in  fact  principals,  whereas  they  had  been  employed 
a»  brokers,  and  ihai  consequently  all  the  dealings  are  null  and 
void  ah  initio.  With  regard  to  this  defence  defendant's  counsel 
had  in  such  transactions  where  a  profit  resulted  to  his  client  now 
elected  to  adopt  the  same,  and  only  seeks  to  repudiate  four  of 
the  transactions  which  on  realisation  resulted  in  a  loss  to  the 
defendant.  Tbe  course  adopted  by  plaintifis  with  regard  to  thecfo 
transactions  was,  after  having  taken  the  defendant's  order  to  buy 
on  time,  to  buy  the  shares  from  dealers  for  the  then  current  cash 
price,  and  to  put  them  to  the  defendant  at  the  then  prevailing 
prices  for  time  bargains.  It  could  not  from  this  be  said  that 
plaintifib  were  principals,  •  and  were  selling  their  own  stocks  to 
the  defendant  The  case  would  be  quite  different  if  they  had  had 
their  own  stocks  on  hand  when  they  took  defendant's  order,  and 
then  put  their  stocks  on  to  the  defendant  The  defendant  was 
charged  no  more  than  the  prices  that  he  would  have  had  to  pay 
had  the  plaintifis  concluded  the  transactions  between  the  defend- 
ant and  third  partie&  The  conduct  of  plaintifis  and  the  course  they 
ittlopted  was  perfectly  legitimate,  and  not  unfair  to  the  defendant 

C,  F.  Stallard,  for  the  defendant  coTUra :  The  agreement  was 
to  charge^  only  8  per  cent  Defendant's  plea  with  regard  to  the 
loan  of  £100  has  also  been  established.  The  plaintiflb,  while 
employed  to  act  as  brokers  for  the  defendant,  acted  as  principals 
in  disposing  of  their  own  stock  to  the  defendant,  and  the  trans- 
actions are  voidable  at  the  option  of  the  defendant  (see  Bentlejj^ 
V.  Craven,  18  Beav.  75;  Oiliet  v.  Peppercame,  3  Beav.  78;  May 
V.  Angdi,  13  T.L.R  568,  also  14  T.L.R.  551,  commented  on  in 
Beckhu8(m  v.  HanMet,  [1900]  2  Q.B.  26,  and  [1901]  2  KJB.  73; 
also  commented  on  in  CuMum  v.  Hodges,  17  T.L.R.  21,  and  18 
T.L.K  6;  questioned  in  ScoU  v.  Godfrey,  [1901]  2  K.B.  731 ;  see 
also  Petre  v.  Sutlterlivnd,  3  T.L.R.  422;  nunnpeon  v.  Meade, 
7  TJxR  698 ;  WaddeU  v.  Blackey,  L.R  4  Q.B.D.  678). 

Cur,  adv.  vulL 

Poetea  (September  15)  :— 

CuRLEWis,  J. :  Plaintifis,  who  are  share  and  stock  brokers  and 
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members  of  the  Johannesburg  Stock  Exchange,  allege  in  tiieir 
declaration  that  since  May,  1902,  defendant  employed  tliein 
to  act  as  his  brokers  for  the  purchase  and  sale  of  fltoeks 
and  shares;  that  they  acted  as  such  for  defendant,  and  £rom 
time  to  time  made  cash  advances  for  his  account  for  the  pay- 
ment of  shares ;  that  on  the  30th  April,  1903,  defendant  in  a 
letter  to  them  agreed  that  they  should  have  the  right  after 
seven  days'  notice  to  that  effect  to  realise  any  shares  or  other 
security  which  they  might  hold  in  order  to  adjust  defendant'e 
indebtedness  to  them  at  any  time;  that  defendant  agreed  that 
plaintiffs  should  charge  him  interest  at  the  rate  of  1  per  oentb 
per  month  on  the  monthly  current  balance  due  by  him,  which 
rate  was  by  agreement  altered  to  1^  per  cent  per  month  as 
from  the  Ist  July,  1903;  that  on  the  31st  January,  1904,  they 
gave  defendant  seven  days'  notice  to  settle  the  amount  of 
£1389,  16&  3d.  then  due  by  him,  and  that  defendant  failed 
to  do  so,  whereupon  they  realised  his  securities ;  and  that  de- 
fendant is  now  indebted  to  them  in  the  sum  of  £580,  4a  6d, 
being  the  balance  of  the  account  for  shares  bought  and  sold  for, 
and  advances  made  on  behalf  of,  defendant.  PlaintiffB  claim 
payment  of  £580,  4s.  6d.  with  interest  at  1  and  1^  per  cent  per 
month  a  tempore  morae, 

•  Defendant  admits  that  he  employed  plaintiffs  as  his  brokei8» 
but  denies  that  they  ever  acted  as  such ;  and  alleges  that  in  all 
the  transactions  which  plaintiffs  purported  to  enter  into  on  his 
behalf  they  were  in  fact  principals,  and  allotted  to  defendant 
shares  which  belonged  to  them,  and  thereafter  sold  the  same  on 
his  behalf,  and  thus  acted  in  breach  of  their  duty  as  brokers; 
therefore  defendant  maintains  that  he  is  not  liable  to  plaintiflb 
in  respect  of  the  same.  Alternatively  defendant  pleads  that  he 
agreed  to  pay  interest  at  the  rate  of  only  8  per  cent  per  annum ; 
that  the  rate  charged  by  plaintiffs  is  usurious ;  that  on  the  30th 
October,  1903,  he  lent  plain tifis  £100,  and  in  consideration  of  this 
loan  plaintiffs  on  or  about  the  13th  November,  1903,  agreed  to 
carry  the  shares  which  they  then  held  for  him  until  such  time  as 
they  might  be  sold  on' the  market  without  loss,  or  until  plaintiA 
were  compelled  to  sell  them  by  their  bankers,-  and  that  plain- 
tifiis  sold  hiisi  shares  in  violaticm  of  this  agreement,  whereby 
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he  has  saffered  loss;  and  he  daiins  in  reconvention  the  som 
of  £680,  4a  6d.  aa  damages. 

The  plaintifib  joined  issue  on  these  def  enceSi  but  at  the  trial 
they  obtained  leave  to  amend  iheir  replication  to  the  effect  that 
defendant  was  well  aware  that  in  time  and  option  bargains  plain- 
tifis  purchased  the  shares  for  cash  and  furnished  them  to  the 
defendant  at  the  prices  current  for  such  bargains. 

It  will  be  as  well  to  consider  first  the  defence  as  to  the 
loan  of  the  £100,  and  the  undertaking  by  plaintifis  to  carry 
defendant's  shares,  and  the  question  of  the  rate  of  interest 

As  regards  the  rate  of  interest,  I  am  saltisfied  on  the  evidence 
that  plaintifis  did  not  agree  to  charge  the  defendant  only  8  per 
cent,  per  annum,  but  that  defendant  agreed  at  the  commence- 
ment of  the  transactions  to  pay  1  per  cent  per  month  on  the 
monthly  current  balance,  and  that  in  June,  1903,  he  agreed  to 
pay  the  advanced  rate  of  1^  per  cent  as  alleged  by  plaintiff  It 
was  proved  that  the  rate  of  interest  charged  by  the  banks  was 
8  per  cent  on  a  monthly  balance;  and  that  plaintiffs'  bank 
charged  them  at  that  rate  and  advanced  only  to  the  extent  of 
50  per  cent,  of  the  value  of  the  securities,  and  that  in  1903, 
owing  to  the  tightness  of  the  money  market,  the  bank  would  not 
advance  even  to  that  extent ;  it  was  also  proved  that  the  ordinary 
rate  of  interest  charged  by  brokers  to  their  clients  for  advances 
during  this  period  was  from  1  to  1^  per  cent  per  month.  Con- 
sidering the  risk  which  the  plaintiffs  undertook  in  making  the 
advances  on  behalf  of  defendant  (they  did  not  limit  the  advances 
to  «50  per  cent  of  the  value  of  the  securities  as  in  the  case  of  the 
bank),  I  do  not  consider  the  rate  of  interest  either  unreasonable 
or  usurious. 

As  regards  the  alleged  loan  of  £100,  and  the  undertaking  by 
plaintiffs  to  carry  defendant's  stock  for  practically  an  indefinite 
period,  the  defendant  has  failed  to  establish  this  defenca  On  the 
30th  October,  when  the  loan  was  alleged  to  have  been  made  by 
defendant  to  plaintiffs,  he  was  actually  owing  plaintiffs  close  upon 
£1500.  The  plaintiffs  could  in  terms  of  defendant's  letter  of  the 
30th  April,  1903,  have  sold  all  defendant's  securities  after  seven 
days'  notice,  and  thereby  have  reduced  the  greater  portion  of  his 
overdraft     Plaintifb  had  been  demanding  from  defendant  a 
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reduction  of  his  overdraft,  and  it  seems  ridicoloos  to  suppose  that 
they  would  under  the  drcumstanoes  have  accepted  the  £100  as  a 
loan,  as  stated  by  defendant.  I  prefer  to  accept  the  testimony  of 
the  plaintiff  Evans  as  against  that  of  the  defendant,  and  am  satis^ 
fied  that  the  money  was  paid  by  defendant  in  reduction  of  his 
overdraft  and  not  as  a  loan,  and  that  plaintiffs  did  xlot  underfiake 
to  carry  defendant's  scrip,  as  stated  by  him.  Moreover,  defend* 
ant's  subsequent  attitude,  as  disclosed  in  his  letters,  is  wholly  in- 
consistent with  the  existence  of  the  alleged  agreement.  This 
defence  therefore  fails,  and  the  claim  in  reconvention  which  is 
based  thereon  must  also  fail. 

The  main  defence,  viz.,  that  plaintiffs  acted  as  principals  and 
not  as  brokers,  raises  some  interesting  points.  Seven  of  the 
transactions  specified  in  the  account  were. called  into  question, 
but  with  regard  to  three  of  these  it  is  not  necessary  to  do  more 
than  merely  to  briefly  refer  to  them.  Of  these  three,  the  iirst 
transaction  was  that  of  the  200  General  Mining  and  Finance  shares 
charged  to  defendant  on  the  18th  June,  1902.  This  raised  the 
question  whether  a  broker  could  validly  lump  orders  received 
from  different  clients  and  execute  them  in  one  contract,  a  ques- 
tion on  which  learned  judges  in  England  have  in  recent  cases 
expressed  divergent  views,  but  which  it  will  not  be  necessary  for 
this  Court  now  to  decide,  as  the  transaction  appears  to  have 
resulted  in  a  slight  profit  to  the  defendant,  and  his  counsel  con- 
sequently did  not  desire  to  repudiate  it.  The  next  item  touched 
upon  was  the  100  O.F.S.  Diamonds  charged  on  the  28th  May, 
1902.  These  shares  were  bought  by  the  plaintiffs  from  one  of 
the  partners,  Mr.  Evans;  but  as  this  transaction  also  shows  a 
small  profit  it  was  not  repudiated  by  Mr.  StaUard.  The  next 
item  was  100  African  Farms  debited  on  the  16th  January,  1903, 
at  sixty  days  buyer's  option,  £375,  Is.  Tliese  shares  had  been 
bought  by  plaintiffs  for  73s.  from  another  firm  of  brokers  at  sixty 
days,  and  charged  to  defendant  at  75s.  The  plaintiffs  explain 
that  this  was  an  error  on  the  part  of  their  bookkeeper,  and  that 
defendant  has  been  charged  an  excess  of  £iO,  with  which  they 
are  willing  tp  credit  him  in  the  account.  Mr.  StaUard  has  stated 
that  he  does  not  call  into  question  the  bona  fides  of  the  plaintiffs, 
and'  it  will  therefore  not  be  necessary  to  make  any  remark  on 
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this  tranflaction  other  than  that  defendant  must  be  given  credit 
in  the  account  for  £10  overcharged  him. 

The  remaining  four  items  require  a  closer  consideration.  It 
will  be  as  well  to  set  out  the  transactions  in  detail. 

On  the  20th  May,  1902,  plaintiffs  purported  to  buy  100 
General  Minings  for  defendant  at  sixty  days  buyer's  option  at 
768.,  and  sent  him  a  broker's  note  to  that  effect,  which  defendant 
accepted.  It  might  here  be  stated  that  the  form  of  broker's  notes 
used  by  plaintiffs  does  not  disclose  the  seller ;  it  reads,  *'  We  have 
this  day  bought  for  you,"  without  any  indication  from  whom 
they  purchased.  It  is  apparently  not  an  uncommon  form  of 
note,  though  another  form  of  noiSb  in  use  by  other  brokers  reads, 
"  Sold  on  account  of  .  .  .  ,""  Bought  on  account  of  ..."  When 
defendant  gave  this  order  for  the  100  General  Minings  plain- 
tifl^  had  100  shares  of  their  own  on  hand,  and,  instead  of 
buying  for  defendant  100  shares  in  the  open  market,  sold  to 
defendant  their  own  shares  at  sixty  days  at  76s.  After  the 
expiration  of  the  sixty  days,  that  is,  on  the  19th  July,  defendant 
was  debited  with  £380,  Is.,  the  price  of  the  shares.  The  plaintiff 
Jones  stated  in  evidence  that  the  cash  price  for  General  Minings 
on  the  20th  May,  1902,  was  74s.  and  that  76s.  was  the  ordinary 
market  rate  for  sixty  days,  and  I  am  quite  satisfied  that  plaintiffs 
did  not  charge  defendant  more  than  what  he  would  have  had  to 
pay  for  the  shares  in  the  open  market  The  fact,  however,  is 
established  that  the  plaintifis  did  not  act  as  brokers  in  this  trans- 
action, but  as  principals,  and  sold  their  own  shares  to  their  client 

Again,  on  the  11th  March,  1903,  defendant  instructed  plain- 
tiffs to  buy  for  him  100  African  Farms  at  thirty  days.  The 
plaintiff  Jones  states  that  defendant  first  asked  him  what  the 
cash  price  was  for  these  shares  and  wliat  the  price  at  thirty 
day&  After  receiving  the  required  information  defendant  said 
he  would  take  100  at  thirty  days.  Thereupon  plaintiffs  bought 
the  100  shares  f tom  Messrs.  Levy  &  Saunders  for  cash  at  60s.  9d., 
and  let  the  defendant  have  them  at  62a  for  thirty  days — ^that 
being  the  market  rate  for  the  time  bargain.  Plaintiffs  gave 
defendant  a  broker's  note,  according  to  which  they  represented 
that  they  had  bought  the  100  African  Farms-  for  him  at  thirty 
days  at  62s.,  which  note  defendant  accepted.    This  note  does  not 
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therefore  represent  the  true  tranflaction,  because  plamtifis  had  not 
bought  the  shares  at  thirty  days  for  defendant,  but  had  bought 
them  for  cash  for  themselves,  and  there  was  no  person  other 
Uian  plaintifib  responsible  for  the  delivery  of  these  shares  to 
defendant  under  the  option:  there  was  no  contract  between 
Messrs.  Levy  &  Saunders  and  the  defendant — ^the  seller  to 
defendant  was  the  plaintiffiu 

The  next  transaction  was  in  respect  of  200  African  Farms, 
and  was  similar  to  the  previous  one.  Plaintifls  gave  defendant 
a  broker's  note  which  represented  that  they  had  bought  for  him 
200  African  Farms  at  thirty  days  at  41s.  6d.,  whereas  what 
actually  occurred  was  that  they  had  bought  on  their  own  behalf, 
from  Messrs.  Eirkwood  &  Thomson  200  shares  for  cash  at 
40s.  6d.,  and  had  sold  these  to  defendant  at  thirty  days  at 
41s.  6d. ;  they,  and  not  Messra  Eirkwood  &  Thomson,  were  thus 
the  principals  who  sold  to  defendant. 

The  last  transaction  challenged  was  in  respect  of  100  New 
Unifieds,  and  is  on  all  fours  with  the  two  previous  transactions. 
A  " bought"  broker's  note  was  given  to  the  defendant  by  plain- 
tiffs for  100  New  Unifieds  at  23s.  3d. — ^thirty  days;  whereas 
they  had  bought  these  shares  from  Mr.  Adler  for  cash  at  22s.  6d. 

I  accept  what  the  plaintiffs  have  stated  with  regard  to  these 
transactions,  viz.,  that  they  acted  bondfidey  and  that  the  def  aid- 
ant got  the  shares  from  them  at  the  current  market  rates  for 
time  bargaina  One  of  the  plaintifiis,  Mr.  Evans,  stated,  "I 
always  considered  it  a  legitimate  part  of  a  broker's  business  to 
do  this:  everybody  does  it  who  has  the  money  to  carry  over 
with.  It  made  no  difference  to  our  client  whether  he  paid  us  the 
market  rate  or  any  other  seller."  In  this  light  the  plaintiflb 
regarded  the  transactions,  and  they  believed  that  as  long  as  they 
charged  their  client  the  market  rate  for  the  shares  they  were 
dealing  legitimately  with  him.  Our  law,  however,  does  not 
regard  with  favour  transactions  of  this  nature  between  persons 
occupying  a  fiduciary  position  and  their  principal,  and  a  broker 
undoubtedly  stands  in  a  fiduciary  position  towards  his  client 
According  to  the  principles  of  our  law  an  agent  employed  to  buy 
or  sell  on  behalf  of  another  cannot  buy  from  or  sell  to  his  princi]>al 
his  own  goods ;  there  is  naturally  a  conflict  between  the  interest 
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^'^  of  the  seller  and  the  interest  of  the  bnyer.    I  cannot  on  this 

'^  •  subject  do  better  than  to  refer  to  what  is.  stated  by  Story  in  his 

*  -  book  on  Agency.    He  refers  (par.  10)  to  the  doctrine  of  the  Roman 

- '-  law  as  laid  down  in  a  passage  from  the  Digest  (lib.  18,  tit  1, 1. 34, 

=:  par.  7) :  Tutor  rem  pupilli  emere  non  potest.    Idemque  porri- 

C-:  gendum  est  ad  simiUa,  id  est  ad  cv/ratorea,  procu/ratorea  et 

qui  negotia  aliena  gerurU.    And  in  par.  210  he  expresses  himself 
thus :  "...  in  matters  touching  the  agen<^,  agents  cannot  act  so 
X  as  to  bind  their  principals  where  they  have  an  adverse  interest  in 

themselves.  This  rule  is  founded  upon  the  plain  and  obvious 
consideration  that  the  principal  bargains  in  the  employment  for 
the  exercise  of  the  disinterested  skill,  diligence  and  zeal  of  the 
agent,  for  his  own  exclusive  benefit  .  .  .The  seller  of  an  estate 
must  be  presumed  to  be  desirous  of  obtaining  as  high  a  price  as 
can  fairly  be  obtained  therefor ;  and  the  purchaser  must  equally 
be  presumed  to  desire  to  buy  it  for  as  low  a  price  as  he  may.  It 
has  been  pointedly  said  by  Cujadus:  *  Emptor  emit,  quam 
minimo  potest;  venditor  vendit,  quam  maxvmo  potest!  If  then 
the  seller  were  permitted  as  the  agent  of  another  to  become  pur- 
chaser, his  duty  to  his  principal  and  his  own  interest  would 
stand  in  direct  opposition  ^to  each  other ;  and  thus  a  temptation, 
perhaps  in  many  cases  too  strong  for  resistance  by  men  of  flexible 
morals,  or  hackneyed  in  the  common  devices  of  worldly  business, 
would  be  held  out,  which  would  betray  them  into  gross  mis- 
conduct and  even  into  crime.  It  is  to  interpose  ia  preventive 
check  against  such  temptations  and  seductions  that  a  positive 
prohibition  has  been  found  to  be  the  soundest  policy.  This 
doctrine  is  well  settled  at  law;  but  it  is  acted  upon  in  courts  of 
Equity  to  a  much  larger  extent,  not  only  in  cases  of  persons  con- 
fidentially intrusted  with  the  management  of  the  property  of 
others,  but  in  cases  of  other  relations  of  a  confidential  nature 
involving  the  rights  and  interests  of  the  employer.  And  it  is  by 
no  means  necessary  in  cases  of  this  sort  that  the  agent  should 
have  made  any  advantage  by  the  bargain.  Whether  he  has  so 
or  not,  the  bargain  is  equally  without  any  obligation  to  bind  the 
principal.  Of  course  it  is  to  be  understood,  aa  a  proper  qualifi- 
cation of  the  doctrine,  that  the  principal  has  an  election  to  adopt 
the  act  of  the  agent  or  not ;  and  that  if,  after  a  full  knowledge 
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of  all  the  circumstances,  he  deliberately  and  fredy  ratifies  the 
act  of  the  agent  or  acquiesces  in  it  for  a  great  length  of  time,  it 
will  become  obligatory  on  him." 

I  have  quoted  this  reference  at  length  because  I  consider  it 
aptly  expresses  also  what  our  law  is  on  the  subject  A  perusal 
of  the  English  cases,  which  Mr.  StaUard  in  his  able  argumoit 
has  exhaustively  reviewed,  shows  that  the  English  law  is  practi- 
cally the  same ;  and  though  the  tendency  of  the  English  courts 
in  recent  years  would  seem  to  have  been  to  somewhat  relax  the 
former  stringency  of  the  rule  which  prohibited  a  broker  from 
acting  as  principal  (see  Walter  Jk  Gould  v.  King,  [1897]  13 
T.L.R  270,  and  14  T.L.R  551),  transactions  of  the  nature  of  the 
four  now  under  consideration  would  not  in  my  opinion  be  sanc- 
tioned by  them.  I  take  it  to  be  the  duty  of  a  broker  to  execute 
his  order  in  such  a  way  as  to  create  a  contract  which  is  legally 
binding  on  both  parties,  on  both  the  buyer  and  the  seller,  so  as 
to  give  each  party  a  right  to  sue  thereon ;  and  it  is  his  duty  not 
to  sell  his  own  property  to  his  principal,  nor  to  buy  his  principal 
property  without  a  full  and  fair  disclosure,  and  in  the  application 
of  this  rule  it  is  immaterial  whether  the  transaction  is  fraudulent 
or  perfectly  innocent,  or  that  he  pays  or  charges  a  fair  price.  A» 
I  have  already  stated,  I  am  satisfied  that  the  plaintifis  acted 
bond  fide  in  these  transactions,  and  that  they  sold  to  defendant 
only  at  the  market  rates,  though  shares  fluctuate  on  the  market 
during  the  day,  and  though  they  naturally  nuide  a  profit  on  those 
transactions  in  which  they  bought  for  cash  and  sold  on  time, 
their  profit  being  the  difference  between  the  cash  price  and  the 
time  bargain  price. 

These  transactions  cannot,  however,  be  sanctioned  by  the 
Court  and  enforced  against  the  defendant,  unless  it  is  prov^  that 
defendant  with  full .  knowledge  of  the  circumstances  adopted 
them  or  acquiesced  therein.  It  was  in  order  to  lead  e\'idence  to 
prove  this  that  plaintifis'  replication  was  amended,  and  it  there- 
fore becomes  necessary  to  decide  whether  with  full  knowledge  of 
the  transactions  defendant  did  adopt  or  acquiesce  in  them. 

Defendant  has  stated  in  his  evidence  that  he  did  not  know 
that  in  any  of  these  transactions  plaintiffs  were  acting  in  any 
Other  capacity  than  as  his  brokers ;  that  he  accepted  the  broker's 
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notes  on  the  nnderstanding  that  plaintiffs  were  acting  simply  and 
solely  as  brokers ;  that  he  did  not  know  tl^it  plaintiffs  when  they 
received  an  order  from  him  to  buy  on  jime  bought  the  shares  for 
cash  and  sold  them  to  him  on  time ;  and  that  he  did  not  know 
that  that  was  their  practice.  Both  the  plaintiffs  very  frankly 
admitted  that  they  could  not  state  that  they  had  at  any  time  told 
defendant  they  were  selling  shares  to  him,  or  that  they  had 
bought  the  shares  for  cash  and  were  letting  him  have. them  on 
time.  Indeed  the  candid  manner  in  which  both  Mr.  Evans  and 
Mr.  Jones  gave  their  evidence  on  this  point  impressed  me  very 
favourably,  and  convinced  me  of  their  boTia  fides  in  these  trans- 
actions ;  and  if  it  were  a  matter  of  a  direct  conflict  between  their 
testimony  and  that  of  defendant  on  this  point  I  would  accept 
their  evidence,  as  I  have  done  on  the  subject  of  the  interest  and 
of  the  loan.  But  neither  of  the  plaintifls  assert  that  they 
acquainted  defendant  with  the  circumstances  of  the  transactions. 
They  maintained,  however,  that  he  did  know  or  must  have 
known  that  they  were  selling  the  shares  to  him,  firstly,  because 
he  had  a  general  knowledge  of  their  business  and  course  of  deal- 
ing ;  and,  secondly,  on  account  of  certain  carrying  over  notes 
accepted  by  defendant  and  a  statement  rendered  to  him  on  the 
10th  July,  1903. 

Defendant  is  said  to  have  acquired  a  general  knowledge  of, 
plaintiffs'  business  because  he  had  assisted  them  at  various  times 
in  May  and  June,  1902,  in  posting  up  their  books,  and  was  an 
intimate  friend  of  the  plaintiff  Evans,  and  was  frequently  in  and 
out  of  their  office.  It  appears  that  there  are  some  entries  in 
defendant's  handwriting  in  plaintifib'  books  in  May  alid  June, 
the  defendant  having  on  several  occasions  as  a  friend  of  Mr. 
Evans  rendered  him  clerical  assistance  in  writing  up  the  firm's 
books ;  no  entry,  however,  could  be  shown  to  have  been  made  by 
defendant  recording  a  transaction  in  which  they  had  bought  for 
cash  and  sold  on  time  to  a  client.  I  do  not  think  that  the  know- 
ledge which  defendant  could  have  obtained  from  the  assistance 
he  rendered  with  the  books  was  of  such  a  nature  as  to  have  in- 
formed him  that  it  was  the  plaintifis'  practice  to  buy  for  cash 
and  sell  on  time  to  clienta  On  the  contrary,  we  find  that  in  at 
least,  two  previous  transactions  plaintiffs  had  executed  defend- 
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ant's  orders  correctly  by  buying  on  time  for  him,  and  not  for 
cash  for  themselves.  I  am  not  satisfied  that  defendant  had  laeli 
an  acquaintance  of  plaintiffs'  business  that  he  knew,  or  must  be 
taken  to  have  known,  that,  in  the  transactions  in  question  they^ 
were  the  sellers. 

As  to  the  carrying  over  notes,  when  the  thirty  days  for  the 
100  African  Farms  expired  defendant  wanted  the  shares  carried 
for  another  thirty  days ;  plaintiflb  agreed  to  do  so,  and  sent  him 
a  broker's  note  for  the  carrying  over  rate  of  1&  per  share,  the 
broker's  note  being  to  this  effect :  **  We  haye  bought  for  you  c/o 
100  African  Farms  thirty  days  at  !&"  The  same  occurred  with 
regard  to  the  200  African  Farms,  and  on  the  expiration  of  the 
thirty  days  plaintiffs  gave  defendant  a  similar  carrying  over  note 
for  the  200  shares  for  thirty  days  at  1&  per  share;  and  ao  too 
with  regard  to  the  100  New  Unifieda  African  Farms  and  New 
iTnifieds  liad  dropped  very  considerably  between  the  dates  oa 
which  they  had  been  purchased  and  the  dates  when  the  option 
expired,  and  it  was  contended  that  inasmuch  as  from  the  broker^a 
notes  it  appeared  that  defendant  was  only  being  charged  the 
contango  rate  of  Is.  per  share,  and  not  also  the  differ^ioe  between 
the  price  at  which  the  shares  were  bought  and  the  price  at  the 
date  when  the  option  expired,  he  must  have  known  that  plaintifBi 
were  the  persons  who  had  sold  him  the  shares,  because  if  they 
had  bought  the  shares  for  him  he  would  have  had  to  pay  the 
seller  the  contango  as  well  as  the  difference.  It  was  also  urged 
that  from  the  statement  of  the  10th  July,  1903,  defendant  ooold 
have  seen  that  he  had  not  been  debited  with  the  difference,  and 
that  therefore  he  must  have  known  that  plaintiflb  were  the 
sellers.  The  ndtes,  however,  were  ordinary  ''bought'*  notes, 
and  the  plaintiff  Jones  admitted  that  they  were  such  as  would 
have  been  made  out  by  them  had  they  actually  arranged  the 
carrying  over  with  a  third  party;  though  as  a  matter  of  fact 
between  members  of  the  Exchange  when  the  time  cm  which 
shares  are  sold  is  to  be  extended  two  fresh  contracts  of  sale  are 
required,  i,e.  the  buyer  sells  them  back  to  the  seller  at  the  price 
on  the  due  date  and  gives  him  a  cheque  for  the  difference,  and 
the  seller  then  resells  to  the  buyer  for  that  price  for  the  extended 
period.    Nor  do  these  notes  indicate  in  any  way  that  the  original 
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tnuunetioa  us  represented  in  the  l»x)ker's  notes  delivered  to 
defendant,  i^  that  phdntiflb  had  bought  the  shares  for  him  at 
thirfy  days,  had  been  varied,  and  that  plainti£Ga  had  then  become 
the  aeilera  And  as  to  the  statement,  it  showed  that  on  tl^e  11th 
Mareh,  1903 — ^the  date  of  the  purchase  at  thirty  days — ^the 
defendant  had  been  debited  with  the  full  purchase-price  of  the 
100  African  Farms,  ie.  £310, 1&,  as  if  it  were  then  due.  So  that 
he  could  not  again  have  been  debited  with  any  difference  on  the 
expiration  of  the  thirty  days.  And  as  regards  the  200  African 
Fanns»  not  only  did  plaintiffii  make  out  the  broker's  note  purport- 
ing that  they  had  bought  the  200  shares  for  him  at  thirty  days, 
but  they  also  informed  him  of  the  fact  by  letter  of  the  same  date, 
88th  August ;  and  cm  the  3rd  October,  1903,  they  wrote  to  the 
defendant  with  reference  to  his  order  for  the  100  New  Unifieds : 
''It  is  difficult  to  know  who  is  good  enough  to  deal  with  at  thirty 
days;  we  will,  however,  keep  your  order  before  us."  While, 
therefore,  it  had  been  represented  to  the  defendant  that  in  these 
transactions  the  shares  had  been  bought  for  him  from  others, 
there  was  nothing  to  cteariy  indicate  to  him  that  the  plaintiflb 
had  stepped  into  the  dioes  of  the  sellers. 

The  most  information  that  the  carrying  over  notes  can  be 
said  to  have  conveyed  was  such  as  to  put  defendant  on  inquiry. 
It  is  not,  however,  sufficient  for  the  agent  to  merely  put  his  prin- 
cipal on  inquiry.  To  quote  the  words  of  Jesssl,  M.B.,  in  Ihunne 
Y.  STigUsh  {[1S7^]  L.R.  18  Eq.  536),  in  which  case  various  decisions 
on  the  question  of  notice  and  disclosure  by  an  agent  to  his  prin- 
cipal were  reviewed,  ** .  ,  .  even  a  statement  which  would  in  other 
eases  be  constructive  notice  sufficient  to  put  the  party  on  inquiry 
will  hot  be  sufficient  in  the  case  of  principal  and  agent  .  .  •  ,  f or 
reatfoos  of  poli^  he  must  not  only  put  the  principal  on  inquiry, 
bat  must  give  him  full  information  and  make  full  disclosure." 

On  the  evidence  before  me  I  have  come  to  the  conclusion  that 
defendant  did  not,  with  full  knowledge  that  in  these-  four  trans- 
actions the  plaintiib  were  the  sellers  of  the  shares  to  him,  adopt 
them  or  acquiesce  therein ;  these  transactions  can  therefore  not 
be  enforced  against  defendant^  and  must  be  disallowed  in  the 
account^  and  the  corresponding  items  and  the  charges  connected 
therewith  must  be  struck  out 


250  EVANS  &  JONES  v.  JOHNSTON. 

At  the  close  of  the  ar^ment  counsel  agreed  to  submit  to  the 
Court  a  statement  showing  by  what  amount  the  account  must  be 
reduced  in  respect  of  each  of  these  four  transactions  in  event  of 
all  or  any  of  them  being  disallowed.  The  parties  liave,  however, 
not  been  able  to  agree,  and  have  submitted  different  statements. 
It  seemed  a  simple  matter  of  arithmetic  on  which  the  parties 
could  have  agreed  in  order  to  save  further  expense,  but  while  the 
statement  submitted  by  the  plaintiffs  is  drawn  up  as  the  Court 
desired,  that  submitted  by  the  defendant  is  drawn  up  on  an 
entirely  different '  basis.  It  will  therefore  be  necessary  for  the 
Court  to  ascertain  by  what  amount  the  plaintiffs'  claim  must  be 
reduced  in  respect  of  these  four  transactions.  The  defendant 
will  also  have  to  be  credited  with  the  £10  overcharged  on  the 
16th  January,  1903,  on  the  100  African  Farms,  together  with  the 
interest  thereon  from  the  date  on  which  interest  on  this  trans- 
action was  charged  in  the  account.  I  do  not  propose  to  make 
the  calculations  myself,  but  will  refer  the  matter  to  an  accountant 
to  determine  the  exJe^A  amount  due  to  plaintiffs  on  the  account 
annexed  to  the  declaration,  after  crediting  defendant  witii  the 
£10  and  interest  as  stated  above,  and  after  eliminating  all  the 
items,  with  the  interest  charged  thereon  in  connection  with  the 
four  transactions  which  have  been  disldlowed  by  the  Court,  viz., 
the  100  General  Mihings  entered  in  the  account  on  the  19th  July, 
1902;  the  100  African  Farms  on  the  11th  March,  1903,  200 
African  Farms  on  the  28th  August,  1903,  and  the  lOO  New 
Unifieds  on  the  8th  December,  1903.  The  learned  counsel  for 
the  defendant  urged  the  Court,  if  the  four  transactions  were  dilk 
allowed,  and  even  if  a  balance  were  found  due  to  plaintiflb  in  the 
account,  to  allow  the  defendant  the  costs  of  the  action  or  at  least 
to  make  no  order  as  to  costs.  I  deem  it  desirable,  however,  not 
to  decide  the  iquestion  of  costs  until  the  report  of  the  referee  has 
been  received. 

The  Court  appoints  Mr.  Howard  Pim  as  referee. 

Poeftea  (September  16)  :— 

It  was  stated  that  the  parties  had  agreed  as  to. the  figure^ 
and  CURLEWis,  J.,  thereupon  made  the  following  order ; — 
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The  parties  having  agreed  to  the  figures,  it  will  not  be  neces- 
sary to  refer  the  account  to  the  referee.  The  amount  to  be 
deducted  in  respect  of  the  four  transactions  according  to  the 
statement  which  the  parties  have  now  handed  in  is  £391,  5s.  7d. 
Defendant  has  waived  the  interest  on  the  £10.  The  actual 
amount  to  be  deducted  is  therefore  £401,  5s.  7d.  Judgment  will 
therefore  be  given  in  favour  of  plaintiffs  for  £178, 18s.  lid. 

As  regards  the  costs,  if  there  had  been  any  reason  for  the 
Court  to  believe  that  plaintiffs*  had  acted  maid  fide  the  Court 
would  not  allow  them  their  costs.  But  their  borut  fides  has  not 
been  called  into  question.  The  transactions  have  been  disallowed 
on  the  abstract  principle  of  law,  and  not  because  the  plaintiffs 
had  taken  an  unfair  advantage  of  their  client  I  have  carefully 
considered  all  the  circumstances  of  the  case,  but  find  no  sufficient 
reason  to  deprive  plaintiffs  of  their  costs.  The  judgment  will 
therefore  carry  costa 

Plaintiffs'  Attorneys:  Oedye  it  Handfi ;  Defendant's  Attor- 
ney :  D.  Nimmo, 
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1904.    September  16.    Solomon,  J. 

Clvh. — ExpuUion. — Bules  of  the  dub. — Principles  o/jueiice, — Damages, 

The  rules  of  a  club^  after  reciting  the  penalties  to  which  members  guilty 
of  improper  and  ungentlemanly  conduct  should  be  subject,  provided 
that  every  facility  should  be  given  to  any  member  concerned  to  be 
heard  by  the  committee  in  his  own  defence.  In  pursuance  of  a 
resolution  taken  by  the  committee  of  the  said  club  the  plaintiff,  a 
member  of  the  club,  after  being  informed  that  certain  book  making 
transactions  at  the  club  had  been  brought  to  the  notice  of  the 
committee,  and  that  the  allegations  would  be  inquired  into,  was 
"called  upon  to  appear  on  the  date  and  at  the  time  stated  in  order 
that  the  committee  may  have  the  benefit  of  any  evidence  that  you 
may  be  able  to  give  witli  reference  to  this  matter."  The  plaintiff 
duly  appeared  and,  together  with  certain  other  members,  gave 
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eridence.  At  no  period  during  the  prooeedings  was  the  plaintiff 
charged  with  any  ofifbnoe  or  was  he  called  upon  to  defend  himaelf 
against  any  charge.  A  few  days  after  this  inquiry  the  plaintiff 
was  called  upon  to  send  in  his  resignation  on  the  ground  that  he 
had  heen  guilty  of  improper  and  ungentlenumly  conduct^  and  upon 
his  refusal  tb  do  so  was  expelled  the  club.  Held,  that  the  com- 
mittee in  expelling  the  plaintiff  under  these  circumstances  had  not 
only  yiolated  the  provisions  of  their  own  rules,  but  also  the  ele- 
mentary principles  of  justice,  and  that  the  Court  had  power  to 
•grant  an  order  restraining  the  ccxnmittee  from  interfering  with 
the  enjoyment  by  the  plaintiff  of  the  benefits  and'privil^pes  oi 
the  dub. 

The  plaintiff  in  this  action  claimed  an  interdict  restraining  the 
defendants  from  interfering  with  the  enjoyment  by  him,  ae 
member  of  the  Johannesburg  Club,  of  the  use  and  benefit  of  the 
said  dub,  and  £1000  as  and  for  damages  alleged  to  have  been 
sustained  by  reason  of  his  wrongful  expulsion  from  the  said 
club. 

The  dedaration  set  forth  that  plaintiff  was  a  commercial 
traveller,  and  that  the  defendants  were  respectively  the  chair- 
man and  secretary  of  the  Johannesburg  Club,  and  accepted 
liability  for  the  committee  thereof.  In  January,  1902,  the  plain- 
tiff became  a  member  of  the  Johannesburg  Club,  a^d  subse- 
quentiy  acquired  two  foundation  member's  shares  therein,  on  the 
terms  and  conditions  contained  in  the  printed  constitution  and 
rules  of  the  said  dub.  On  the  24th  day  of  February,  1904,  an 
inquiry  was  held  by  the  said  committee  into  certain  bookmaking 
transactions  that  had  taken  plac^  in  the  dub.  By  a  letter  dated 
the  27th  February,  1904,  the  defendant  James  B.  Hine,  on  behalf 
of  the  said  committee,  informed  the  plaintiff  that,  as  the  result  of 
the  said  inquiry,  the  committee  found  that  he  had  rendered  him- 
self liable  under  rule  6  of  the  constitution  of  the  said  dub  to  (me 
of  the  penalties  provided  therein  "for  improper  and  ungentle- 
manly  conduct/'  and  therein  called  upon  him  to  send  in  his 
resignation.  Prior  to  the  receipt  of  this  letter  the  plaintiff  had 
not  been  notified  that  any  charge  had  been  made  against  him, 
nor  had  he  ever  been  informed  what  the  charge  against  him  was, 
nor  had  he  had  an  opportunity  of  being  heard  thereon  or.  of  meeting 
the  said  charge  as  by  rule  6  of  tiie  constitution  of  the  dub  he 
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was  entiiled.  The  plaintiff  refused  to  send  in  bis  resignation  as 
requested,  and  demanded  a  hearing  before  the  committee  on  any 
charge  that  had  been  made  against  him ;  yet,  hotwithstanding, 
on  or  about  the  10th  day  of  March,  1904,  the  committee  wrong- 
fully and  maliciously,  and  without  having  given  plaintiff  any 
opportunity  of  being  heard  in  his  own  defence  or  even  informing 
him  of  the  particulars  of  the  charge,  expelled  him  from  the  said 
dub^  and  thereby  deprived  him  of  the  benefits  of  his  membership 
Uiereof  and  of  the  benefit  of  his  foundation  member's  shares. 

The  defendants  pleaded  that  by  rule  6  of  the  club  it  was  pro- 
vided that: — 

If  it  should  come  to  the  notice  of  the  committee  that  any  member 
\d  the  dub  has  been  guilty  of  improper  and  ungenUemaoly  conduct^ 
and  they  be  satisfied  on  the  representations  made  of  the  truth  of  the 
allegations,  such  member  shall  be  subject  to  the  following  penalties,  at 
the  discretion  of  the  committee,  namely:  (a)  To  be  suspended  from 
membership  tor  such  period  as  the  committee  may  deem  fit ;  or  (b)  to 
be  called  upon  by  the  committee  to  resign ;  or  (c)  to  be  expelled ;  or 
(4!)  to  be  expelled  and  declared  ineligible  for  rejection.  Every  facility 
shall  be  given  to  such  member  to  be  heard  by  the  committee  in  his  own 


During  the  month  of  February,  1904,  the  plaintiff  made  a 
book  in  the  said  dub  on  the  billiard  handicap  then  being  hdd 
in  the  said  dub,  and  Uiereby  contracted  betting  debts,  which  he 
failed  to  discharge.  In  accordance  with  the  said  rule  the  said 
committee  expelled  the  plaintiff  from  the  dub  on  or  about  the 
9th  March,  1904.  All  the  provisions  of  the  said  rule  were  com- 
plied with. 

The  plaintiff  in  his  replication  admitted  the  provisions  of  rula 
6  as  set  out  in  the  plea,  and  joined  issue  on  the  other  allegations. 

The  facts  appear  from  the  judgment 

C.  F.  StaUard,  for  the  plaintiff,  submitted  on  the  facts  that  no 
charge  was  ever  laid  against  the  plaintiff,  and  that  the  plaintiff, 
without  being  called  upon  to  defend  himself,  was  malidoudy  ex- 
pelled from  the  club.  In  these  circumstances  the  defendants  acte^ 
not  only  contncry  to  the  pipvidions  of  their  rules,  but  also  contrary 
to  the  elementary  prindples  of  justice.  •  The  plaintiff  was  accord- 
infirlv  jusCifiM  in  daiihin^  to  have  the  expulsion  order  set  aside. 
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C.  Q.  Waryi  (with  him  SavZ  Solomon),  for  the  defendants, 
cont7\i :  The  plaintiff  was  aware  that  certain  acts  of  his  had  been 
called  into  question,  and  had  every  opportunity  of  defending 
himself.  Even  if  the  defendants  did  not  technically  formulate  a 
charge  against  the  plaintiff,  and  did  not  formally  call  upon  him 
to  defend  himself,  it  is  clear  from  the  plaintifTs  own  evidence 
that  he  was  guilty  of  improper  conduct,  and  that  the  order  ex- 
pelling him  was  justifiable.    The  Court  has  no  power  to  interfere. 

Solomon,  J.,  having  reviewed  the  allegations  in  the  dedara- 
tion  and  plea :  It  is  clear  that  this  Court  cannot  act  as  a  court  of 
appeal  from  the  decision  of  the  committee.  The  committee  of 
the  club  alone  has  to  determine  what  is  improper  and  ungentle- 
manly  conduct  within  the  meaning  of  the  rule,  whether  the 
evidence  has  substantiated  such  a  charge  against  any  member  of 
the  club,  and  wliat  punishment  should  be  inflicted  upon  such 
member.  From  the  judgment  of  the  committee  on  these  sulgects 
no  appeal  lies  to  this  Court.  The  only  questions  which*  this 
Court  is  entitled  to  consider  are  whether  the  committee  in  arriv- 
ing at  their  decision  acted  bondjule,  whether  anything  was  done 
by  them  which  was  contrary  to  natural  justice,  and  whether  their 
action  was  within  the  powers  conferred  upon  the  committee  by 
the  rules  of  the  club.  If  it  be  established  that  the  committee 
acted  maliciously,  or  not  in  accordance  with  justice,  or  in  excess 
of  their  powers,  the  Court  has  power  to  interfere. 

Now,  I  may  at  once  say  that  there  is  no  evidence  before  me 
to  show  that  the  committee  in  this  instance  acted  otherwise  than 
with  absolute  bona  fides.  But  the  substantial  complaint  brought 
against  the  committee  is  that  their  procedure  was  not  in  accord- 
ance with  the  principles  of  justice  and  with  the  provisions  of 
rule  6  of  their  constitution,  in  that  they  condeumed  the  plaintiff 
without  laying  any  charge  against  him,  and  without  giving  him 
an  opportunity  of  being  heard  in  his  own  defence.  Now  it  is 
one  of  the  most  elementary  principles  of  justice  that  no  one  sliall 
be  condemned  unheard.  Not  only  is  this  an  elementary  principle 
of  justice,  but  it  is  practically  embodied  in  rule  6  of  the  constitu- 
tion of  the  club.  The  only  question,  accordingly,  for  the  Court 
to  decide  is  whether  the  charge  against  the  committee,  tliat  they 
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acted  contrary  to  this  principle  of  justice  and  contrary  to  the 
provisions  of  rule  6,  has  been  established. 

Now,  it  appears  that  at  a  meeting  of  the  committee  held  oh 
the  10th  February,  1904,  a  discussion  took  place  with  regard  to 
certain  bookmaking  transactions  over  a  billiard  handicap  at  the 
dub,  which  resulted  in  the  following  resolution  being  taken  by 
the  committee :  "  The  matter  of  alleged  bookmaking  in  connec- 
tion with  the  last  billiard  handicap  was  brought  forward  by  Mr. 
Beart,  and  it  was  resolved  that  Messrs.  C.  Wykes,  R.  Patrick, 
B.  Goldman,  and  J.  S.  Duncan  be  called  upon  to  appear  before  the 
committee  at  its  meeting  on  the  24th  February,  1904,  to  give 
evidence  with  reference  to  the  practices  alleged."  In  pursuance 
of  this  resolution  the  following  letter  was  written  by  the  secre- 
tary, Mr.  Hine,  to  the  plaintiff  on  the  11th  February,  1904:— 

Dkab  Sib,— It  having  come  to  the  notice  of  the  committee  that 
certain  bookmaking  transactiona  appear  to  have  taken  place  in  con- 
nection with  the  last  billiard  handicap,  I  am  directed  to  inform  you 
that  the  allegations  will  be  inquired  into  by  the  committee  at  its  meet- 
ing on  the  24th  inst.,  at  the  club  at  9  p.m.,  and  you  are  hereby  called 
upon  to  appear  on  the  date  and  at  the  time  stated  in  order  that  the 
committee  may  liave  the  benefit  of  any  evidence  that  you  may  be  able 
to  give  with  reference  to  this  matter. 

In  this  letter  no  charge  is  brought  against  the  plaintiff;  he^is 
simply  informed  that  an  inquiry  is  to  be  made  with  regard  to 
certain  bookmaking  transactions ;  and  he  is  invited  to  be  present 
in  order  to  assist  the  committee  with  his  evidence.  The  whole 
trend  of  the  letter  indicates  that  the  plaintiff  is  to  appear  before 
the  committee  as  a  witness,  and  not  as  a  person  against  whom 
a  charge  of  improper  conduct  has  been  made,  and  who  is 
called  upon  to  defend  himself.  On  the  13th  February,  1904,  the 
secretary  again  writes  to  the  plaintiff  informing  him  that  the 
inquiry  would  be  held  on  the  17th  February  instead  of  the  24th. 
In  this  letter  also  there  is  absolutely  no  indication  that  the  con- 
duct of  the  plaintiff  would  be  called  into  (luestion  in  any  way. 
Then  at  the  inquiry  on  the  17th  February,  when  the  plaintiff 
appeared  before  the  committee,  he  is  again  informed  that  the 
committee  is  holding  an  inquiry,  and  he  is  asked  to  give  evidence ; 
but  he  is  never  put  upon  hi^guard  by  being  told  tliat  his  own  con- 
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duet  is  ander  investigaiioii,  or  that  any  charges  had  been  made 
against  him.  Thereupon,  after  the  plaintiff  together  with  certain 
other  members  of  the  dub  had  given  their  evidence,  the  meeting 
is  a^joomed. 

Now  one  would  certainly  have  expected  that  at  some  time  or 
other  during  the  course  of  the  proceedings  the  committee  woold 
have  informed  the  plaintiff  that  charges  of  improper  conduct  had 
been  brought  against  him ;  would  have  told  him  what  the  charges 
were ;  and  would  have  asked  him  what  he  had  to  say  in  his  own 
defence.  I  would  not  for  a  moment  suggest  that  the  formalities 
required  in  a  court  of  law  should  have  been  observed  in  these  pro- 
ceedings ;  but  what  I  do  say  is  that  the  plaintiff,  before  he  was 
found  guilty,  should  have  been  informed  .what  were  the  charges 
that  had  been  brought  against  him,  and  he  should  have  been 
given  an  opportunity  of  defending  himself  against  the  charges. 
That,  however,  was  not  done,  and  on  the  27th  February,  1904, 
the  secretary  writes  the  following  letter  to  him : — 

SiBy — I  am  directed  to  inform  you  that  as  a  result  of  the  inquiry 
into  yarious  monetary  transactions  between  yourself  and  some  other 
members  of  the  club,  that  the  oonmiittee  finds  that  you  have  rendered 
yourself  liable  under  rule  6  to  one  of  the  penalties  provided  therein  for 
improper  and  ungentlemanly  conduct,  and  you  are  hereby  called  upon 
to  srad  in  your  resignation  as  a  memW  of  this  club  on  or  before  the 
9th  March,  proz.;  failing  receipt  of  which  the  committee  will  take 
further  action  in  the  matter. 

The  plaintiff  in  reply  to  this  asked  the  committee  to  reconsider 
their  decision,  and  offered  to  answer  any  questions  they  might 
desire  to  put  to  him.  By  a  reisolution,  however^  of  the  committee 
taken  on  the  9th  March,  1904,  he  was  expelled  from  the  dub. 
Now  it  seems  dear  to  me  that  the  copimittee  in  expelling  the 
plaintiff  linder  these  circumstances  was  acting  contrary  to  the 
prindples  of  justice  and  contrary  to  the  provisions  of  their  own 
rulea 

It  was  contended  for  the  committee  that  although  no  charge 
was  brought  against  the  plaintiff,  he  at  all  events  knew  that  his 
conduct  was  being  investigated.  Now  it  may  well  be  that  from 
the  course  of  his  examination  before  the  com>nittee  the  plaintiff 
must  have  realised  that  his  own  conduct  was  under  investigation; 
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but  I  see  no  reaaon  for  not  accepting  his  evidence  that  he  thought 
that  some  charge  would  probably  arise  out  of  this  investigation, 
but  that  he  had  no  knowledge  that  he  was  himself  being  tried  at 
that  time.  But  assuming  that  he  knew  that  liis  own  conduct 
was  being  inquired  into,  I  do  not  see  how  he  could  possibly  have 
known  what  were  the  specific  charges  against  him.  Even  now, 
after  hearing  the  evidence  of  the  chairman  and  some  members  of 
the  committee,  I  am  not  at  all  clear  in  my  own  mind  what  was 
the  misconduct  of  which  he  was  convicted  by  the  committee. 
Was  it  the  mere  making  of  a  book,  or  was  it  the  failure  to  pay 
the  betting  debts  which  he  had  incurred  upon  the  book  made  by 
him  ?  The  chairman  of  the  committd^  seems  to  think  that  the 
making  of  a  book  was  in  itself  sufficient  to  justify  his  expulsion; 
but  if  that  had  been  the  only  charge  made  against  him  I  can 
quite  conceive  that  other  members  of  the  committee  might  not 
concur  with  the  chairman  that  that  was  such  improper  and  un- 
gentlemanly  conduct  as  would  justify  his  expulsion.  Even  in 
the  letter  of  the  27th  February,  in  which  he  was  called  upon  to 
resign,  all  that  he  is  told  is  that  as  the  result  of  the  inquiry  into 
certain  monetary  transactions  between  himself  and  certain  other 
members  of  the  club  the  committee  find  that  he  has  rendered 
himself  liable  to  the  penalties  provided  for  improper  and  un- 
gentlemanly  conduct;  but  there  is  no  statement  to  show  what 
was  the  conduct  complained  of.  And  though  the  plaintifT  subse- 
quently wrote  to  the  secretary  asking  to  be  told  what  was  the 
charge  of  which  he  had  been  condemned,  no  notice  was  taken  of 
his  letter.  In  these  circumstances,  even  assuming  that  the  plain- 
tiff knew  that  his  own  conduct  was  under  investigation,  I  cannot 
see  how  he  could  have  known  what  was  the  specific  charge 
against  him,  or  how  he  could  have  defended  himself  against  the 
charge. 

It  18  said  that  the  plaintiff  has  not  been  prejudiced ;  that  the 
result  must  in  any  event  have  been  the  same;  and  that  the  plain- 
tiff's own  evidence  before  the  committee  establishes  his  miscon- 
duct That  argument,  however,  seems  to  me  to  be  entirely  beside 
the  question.  I  am  not  here  to  determine  whether  the  plaintiff 
was  or  was  nol  guilty  of  improper  conduct,  but  simply  to  say 
whether  he  had  a  proper  trial.    If  his  trial  was  conducted  in 
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defiance  of  the  roles  of  the  club  and  of  the  principles  of  justice,  I 
am  bound  to  assist  him,  however  guilty  he  may  have  been.  In 
my  opinion  the  committee  throughout  these  proceeedings  disre- 
garded the  provisions  of  their  own  rules  and  did  not  observe  the 
ordinary  principles  of  justice.  It  is  as  if  upon  a  coroner's  inquest 
into  the  cause  of  death,  and  upon  a  verdict  of  murder  being 
returned  against  some  person,  such  person  were  thereupon  to  be 
forthwith  condemned  without  any  trial.  In  my  opinion  the 
plaintiff  has  made  out  his  case,  and  is  entitled  to  the  interdict 
which  he  claims  in  this  action. 

For  these  reasons  I  think  the  Court  is  justified  in  interfering, 
and  I  propose  accordingly  to  make  an  order  restraining  the 
defendant  club  and  the  committee  thereof  from  interfering  with 
the  enjoyment  of  the  plaintiff  as  a  member  of  the  club  of  the  use 
and  benefit  of  the  dub.  There  is  no  evidence  that  the  plaintiff 
has  suffered  any  damage& 

Plaintiff's  Attorneys:  Blore,  Cldand  &  Cliffe;  Defendants' 
Attorneys :  Bav/nuinn  &  OilfiUan. 


Ex  PARTE  HATTERSLEY. 
1904.    September  24.    Solomon,  J. 
Practice. — Curator  ad  litem. 

Applicant,  the  manager  of  a  company  registered  in  England  and  carry- 
ing on  business  in  Johannesburg,  applied  to  be  appointed  either 
fiegotiorutn  gestor  or  curator  ad  litem  in  order  to  institute  an  action 
against  a  partnership  on  behalf  of  the  said  company  for  damages 
sustained  by  reason  of  a  breach  of  contract.  He  stated  that  he 
was  the  only  per^n  in  the  Transvaal  who  had  full  authority  to 
transact  the  company's  affairs,  but  that  he  had  no  power  to  insti- 
tute any  action.  A  power  giving  him  that  right  was  being  sent 
from  England  ;  but  it  was  necessary  that  action  should  be  taken 
before  such  power  could  be  here,  inasmuch  as  two  of  three  partners 
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against  whom  the  action  was  to  be  instituted  resided  in  Europe, 
and  the  third  was  about  to  leave  the  Transvaal,  he  having  given 
notice  that  the  partnership  had  been  dissolved  and  that  he  was 
paying  its  debts.  Hdd^  that  applicant  could  be  appointed  eu/raiU)r 
ad  liiem  pending  the  arrival  of  the  power  of  attorney. 

This  was  an  application  for  an  order  authorising  applicant  for 
and  on  behalf  pf  the  Leyland  and  Birmingham  Rubber  Co.,  Ltd., 
of  Johannesburg,  and  Leyland,  England,  to  institute  and.prosecute 
an  action  against  the  Continental  Caoutchouc  Co.  for  recovery  of 
the  sum  of  £500  as  and  for  damages,  and  appointing  him  as  the 
negotioriim  gestor  or  curator  ad  litem  of  the  said  company  in 
the  said  suit 

From  the  petition  it  appeared  that  applicant  was  the  manager 
in  Johannesburg  of  the  company  known  as  the  Leyland  and  Bir- 
mingham Rubber  Co.,  Ltd,  a  company  registered  under  the  com- 
panies law  of  England,  and  carrying  on  business  in  Johannesburg. 
Applicant  had  controlled  the  affairs  of  the  company  as  such 
manager  since  May,  1902,  and  was  the  only  person  in  the  Trans- 
vaal clothed  with  full  authority  to  transact  the  company's  affairs 
in  this  colony.  Applicant,  however,  was  not  in  possession  of  a 
power  of  attorney  from  the  company  authorising  him  to  sue  for 
debts  due  to  the  company.  Such  a  power  had  been  prepared, 
and  had  been  sent  to  England  to  be  executed  there  on  behalf  of 
the  company,  and  would  confer  upon  applicajit  full  power  to 
prosecute  and  defend  all  legal  proceedings  in  which  the  company 
should  be  interested.  On  the  20th  April,  1904,  applicant,  in  his 
said  capacity,  entered  into  an  agreement  with  the  Continental 
Caoutchouc  Co.  by  which  the  latter  company  agreed  to  buy  from 
applicant's  company  certain  1500  sets  of  india-rubber  tyres  at  the 
rate  of  18s.  per  set  The  Continental  Caoutchouc  Co.  had  not 
carried  out  its  obligations  to  take  delivery  of  the  whole,  of  the 
said  tyres,  whereby  applicant's  company  had  been  seriously  damni- 
fied, and  applicant  was  desirous  of  instituting  an  action  against 
the  said  Continental  Caoutchouc  Co.  for  £500  damages  sustained 
by  reason  of  the  said  breach  of  contract  The  Continental 
Caoutchouc  Co.  wa.s  a  private  partnership  consisting  of  three 
partners,  two  of  whom  resided  in  Germany,  and  a  third  of  whom, 
a  certain  Richard  Ruben,  was  about  to  leave  Johannesburg  for 
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Europe.  On  the  Ist  July,  1904,  a  notice  was  issued  to  the 
creditors  of  the  said  partnership  stating  that  it  had  been  dis- 
solved, and  that  the  said  Richard  Ruben  would  discharge  all  its 
debts.  It  was  therefore  urgently  necessary  that  no  delay  should 
ta.ke  place  in  the  commencement  of  the  said  action  to  be  brought 
by  applicant's  company  against  the  said  Continental  Caoutchouc 
Ca,  and  that  a  negotiorum  gestor  or  cu/rator  ad  litem  should  be 
appointed  on  behalf  of  applicant's  company  to  institute  the  said 
action,  failing  which  applicant's  company  would  suffer  irrepacable 
loss. 

J.  van  Hoytema,  for  applicant,  moved  in  terms  of  the  petition. 

Solomon,  J.,  granted  an  order  appointing  applicant  ctMrator 
to  bring  an  action  on  behalf  of  the  Leyland  and  Birmingham 
Rubber  Co.,  Ltd.,  against  the  Continental  Caoutchouc  Co.  pending 
the  receipt  of  a  power  of  attorney  from  Elngland. 

Applicant's  Attorneys :  Blare  &  Cliffe. 
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1904,    September  27,  28.    Solomon,  J. 

Master  cmd  tervanL — Police  acting  as  police  and  €u  the  tervanie  qf 
private  parties. —  Wrongful  arrest  and  false  imprisonmeniL — Or- 
cUmstances  rendering  private  parties  liable  for  the  acts  oftks  police 
as  their  servants. 

Tlie  defendants  were  the  ownei-s  of  an  eiicloBcd  piece  of  ground  where 
they  held  periodical  raoe-meetings.  By  extensive  adveHasements 
they  notified  to  the  public  that  "  the  oonditions  upon  whidi  all 
tickets  are  issued  and  persons  admitted  to  the  property  of  the  dub 
are  that  no  person  is  entitled  to  remain  upon  the  ooune  if  ordered 
to  leave  by  one  of  the  stewards,  secretary,  or  assistant  secretary." 
To  all  the  race-meetings  the  commissioner  of  police,  at  the  invita- 
tion of  the  defendants,  despatched  a  number  of  police  and  detec> 
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tivei,  who,  while  thej  had  to  pertonn  their  ordiiuuy  duties  m 
police  and  detectives  on  the  course^  were  directiy  instmoted  hy 
the  defendants  to  eject  from  the  course  all  well-known  criminals 
and  undesirables.  It  appeared,  howeyer,  that  under  this  general 
authority  from  the  defendants  the  police  had  on  several  occasions 
arrested  persons  who  were  suspected  of  picking  pockets ;  that  thej 
had  taken  such  persons  to  the  stewards'  room  for  the  purpose  oi 
receiving  the  instructions  of  the  stewards  as  to  what  was  to  be 
done  with  such  suspects ;  and  that  the  stewards  had  after  inquiry 
ordered  their  removal  from  the  course. 
A  visitor  to  one  of  these  race-meetings,  suspecting  that  an  attempt  had 
been  made  by  the  plaintiff  and  another  to  pick  his  pockety  reported 
the  matter  to  the  police,  stating  that  as  he  had  no  proof  he  did  not 
wish  the  plaintiff  arrested,  but  that  he  thought  the  plaintiff  ought 
to  be  watched  for  the  protection  of  the  public.  The  police  thei^ 
upon  arrested  the  plaintiff  and  took  him  to  the  stewards'  room, 
where  he  was  detained  for  twenty  or  twenty-five  minutes.  All  the 
circumstances  of  the  arrest  were  reported  to  the  stewards^  who^ 
after  an  inquiry  io  another  room,  throu^  the  secretary  directed 
the  police,  who  had  plaintiff  in  charge,  tp  show  him  off  the  course. 
The  plaintiff,  on  being  informed  by  the  police  that  he  was  to  leave 
the  course,  left  without  any  objection,  the  police  aooompanying  him 
to  the  gates.  The  whole  afiiur  appeared  to  have  been  an  unfortu- 
nate mistake,  as  the  plaintiff  was  a  respeotable  merchant  in  Johan- 
nesburg, and  he  now  sued  the  defendants  for  damages  for  wrongful 
arrest^  false  imprisonment^  and  wrongful  ejectment  from  the 
course.  The  defendants  repudiated  all  liability  for  the  acts  of  the 
police  up  to  the  period  they  were  directed  by  the  secretary  to  show 
the  plaintiff  off  the  course.  They  claimed  that  they  were  entitied 
to  order  him  off  the  course  under  the  conditions  subject  to  which 
the  public  was  admitted.  Hetd^  that  under  the  circumstances  the 
police  were  acting  as  the  servants  of  the  defendants,  and  that  the 
defendants  were  liable  in  damages  to  Ihe  plaintiff  for  the  indigni- 
ties suffisred  by  him  at  the  hands  of  the  police. 

This  was  an  action  for  £10,000  as  and  for  damages  alleged 
to  have  been  .sustained  by  reasoii  of  a  wrongful  and  malicious 
aesanlt,  arrest,  and  false  imprisonment 

The  declaration  set  forth  that  plaintiff  was  a  merchant  of 
Johannesburg,  and  that  the  defendants  were  the  secretary  and 
stewards  of  the  Johannesburg  Turf  Club,  who  were  sued  as 
accepting  liability  on  behalf  of  the  said  dub.  On  the  2nd  April, 
1904,  the  said  club  was  holding  a  race-meeting  at  the  encloeure 
known  as  the  Race  Ciourse  at  Turfibntein,  Johannesburg,  which 


262        DAVIDSON  v.  JOHANNESBURG  TURF  CLUB. 

was  open  to  the  pablic  on  pajrment  of  the  usual  charges;  and 
the  plaintiff,  being  then  lawfully  within  the  said  enclosure,  was 
¥rrongfully  and  maliciously  assaulted  and  arrested  by  certain 
servants  of  the  said  club  (to  wit,  Edward  Blacking,  Charles 
Connor,  and  George  Paling),  therein  acting  within  the  msope  of 
their  employment  by  the  said  club,  and  by  them  publicly  eaoorted 
to  a  certain  room  or  building  within  the  said  enclosure,  and  there 
wrongfully  and  maliciously  imprisoned  by  the  defendants,  and 
thereafter  by  the  defendant  Swart  and  by  the  servants  and  agents 
of  the  said  club,  acting  as  aforesaid,  assaulted  and  forcibly  ejected 
from  the  said  race-course.  By  reason  of  the  premises  the  plaintiff 
was  subjected  to  grievous  indignity  and  personal  inconvenience, 
and  had  been  greatly  injured  in  his  credit  and  reputation. 

The  defendants  denied  all  the  material  allegations  in  the 
declaration,  and  pleaded  that  on  the  2nd  April,  1904,  the  Johan- 
nesburg Turf  Club  held  a  race-meeting  on  the  race-course  at 
Turffontein,  which  was  the  property  of  the  said  club.  The  said 
meeting  was  open  to  the*public  on  payment  of  the  usual  charges, 
subject  to  the  foUovring  condition  of  admission  of  which  the 
plaintiff  had  due  notice :  "  The  conditions  upon  which  all  tickets 
are  issued  and  persons  admitted  upon  the  property  of  the  dub 
are  that  no  person  is  entitled  to  remain  upon  the  course  if  ordered 
to  leave  by  one  of  the  stewards,  secretary,  or  assistant  secretajy." 
On  the  2nd  April,  1904,  the  plaintiff  was  admitted  to  the  said 
course  on  the  said  payment  and  condition,  and  was  ordered  to 
leave  the  same  by  the  defendants,  C.  Marx,  George  Farrar,  and 
Jacob  Swart)  in  consequence  whereof  the  plaintiff  left  the  said 
course. 

On  this  issue  was  joined. 

The  facts  appear  from  the  judgment. 

a  0.  Ward  (with  him  C.  F.  StoUlard),  for  the  plaintiff,  sub- 
mitted on  the  facts  that  the  detectives  were  the  servants  of  the 
defendants,  and  that  in  acting  as  they  did  they  were  acting 
within  the  scope  of  authority  conferred  upon  them  by  the  def end- 
ant&  The  defendants  accordingly  were  liable  even  if  the  detec- 
tives to  some  extent  exceeded  their  instructions.  The  defence 
that  the  plaintiff  was  merely  a  licensee  could  not  be  sustained. 
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inasmuch  as  there  must  be  revocation  of  the  licence  and  notice  of 
such  revocation  must  be  given  to  the  parties  concerned,  and  a 
reasonable  time*  must  be  allowed  to  comply  with  the  demands. 
The  defendants  did  not  comply  with  the  conditions  subject  to 
which  the  public  was  admitted  to  the  enclosure.  Instead  of  the 
secretary  or  the  stewards  telling  the  plaintiff  to  go,  the  servants 
of  defendants  arrested  him,  and  after  having  imprisoned  him 
escorted  him  to  the  gates. 

J.  W.  Leonard,  K.C.  (withliim  Savl  Solomon),  for  the  defend- 
ants, submitted  that  the  real  gist  of- the  action  was  for  wrongful 
arrest,  and  that  the  main  question  was  whether  the  persons  who 
arrested  the  plaintiff  were  the  servants  of  the  defendants  acting 
within  the  scope  of  their  authority.  It  was  dear  that  all  sorts 
of  characters  assembled  at  these  race-meetings,  and  that  the 
police  went  there  to  protect  the  public  To  some  extent  the 
detectives  were  under  the  directions  of  the  stewards  and  secre- 
tary, but  their  instructions  from  the  stewards  were  definite  and 
limited.  They  were  to  eject  well-known  criminals  and  unde- 
sirables, and  for  that  the  stewards  accepted  full  responsibility ; 
but  they  had  no  authority  from  the  stewards  to  deal  with  any 
respectable  citizen  in  the  manner  they  dealt  with  the  plaintiff, 
nor  was  their  action  within  the  scope  of  the  authority  conferred 
upon  them  by  the  stewards.  The  defendants  could  only  be 
held  liable  for  the  i^^ts  of  the  detectives  acting  strictly  under 
their  directions,  and  the  principle  that  a  master  was  liable  for 
the  wrongful  acts  of  his  servant  acting  within  the  scope  of 
his  authority  could  not  be  held  to  apply  in  the  present  case. 
This  principle  presupposed  the  relationship  of  master  and  servant, 
and  it  was  in  the  first  place  absolutely  necessary  that  in  all  re- 
spects this  relationship  should  exist  before  any  one  could  be 
saddled  with  responsibility  if  by  the  negligence,  indiscretion,  or 
wrong  of  another  damages  should  be  sustained  by  the  third 
parties.  In  the  present  ease  the  defendants  had  no  control  and 
exercised  no  authority  over  the  detectives  and  police  as  such,  and 
could  only  be  held  liable  in  so  far  as  they  directly  instructed 
them.  If  the  plaintiff  was  arrested,  then  he  could  only  have 
been  arrested  by  the  police  as  jpolice.    If  he  was  not  arrested. 
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then  there  was  no  neoeasity  for  him  to  go.  The  responsibility  of 
the  defendants  only  arose  when  they  told  the  plaintiff  to  leave 
the  course,  and  in  this  they  were  justified  by  the  terms  of  the 
conditions  subject  to  which  they  admitted  the  publia  Up  to 
that  period  the  act  was  entirely  the  act  of  the  police,  and  up  to 
that  period  the  wrong  complained  of  had  been  done  to  thetpiain** 
tiff  by  the  police  as  police.  The  fact  that  the  plaintiff  was  de- 
tained in  the  stewards'  room  could  not  make  the  stewards  liable, 
becaiise  that  was  as  much  the  independent  act  of  the  police  as  the 
arrest  of  the  plaintiff,  and  was  no  proof  that  the  detectives  were 
acting  on  the  authority  of  the  defendants.  It  was  idle  to  sug- 
gest thikt  one  of  the  stewards  or  the  secretary  should  personally 
have  informed  the  plaintiff  that  he  was  to  leave  the  course.  The 
secretary  merely  directed  .the  detectives  to  show  the  plaintiff  off 
the  course. 

(7.  0.  Ward,  in  reply,,  submitted  that  the  stewards,  with  a  full 
knowledge  of  the  circum9tanoes,  adopted  and  ratified  the  act  of 
the  detectives. 

Solomon,  J. :  The  plaintiff  in  this  case  is  a  merchant  residing 
in  Johannesburg,  and  the  defendants  are  the  stewards  and  secre- 
tary bf  the  Johannesburg  Turf  Club.  On  the  2nd  April,  1904,  a 
race-meeting  was  held  at  the  course  belonging  to  the  defendants, 
and  the  plaintiff,  amongst  other  persons,  was  present  at  the  meet- 
ing. He  brings  this  action  for  £10,000  damages  on  the  ground 
that  on  that  occasion  he  was  assaulted  and  arrested  by  certain 
servants  of  the  defendants;  that  he  was  detained  by  them  in 
custody  for  some  time,  and  that  he  was  then  forcibly  ejected 
from  the  course. 

The  defendants  plead,  firstly,  a  general  denial  of  the  facts 
alleged  in  the  declaration ;  and,  secondly,  they  set  up  a  special 
defence  to  the  effect  that  the  meeting  was  open  to  the  public  on 
payment  of  a  charge,  and  subject  to  the  condition,  of  which  the 
plaintiff  had  due  notice,  that  ,no  person  should  be  entitled  to 
remain  on  the  course  if  ordered  to  leave  by  one  of  the  stewards, 
secretary,  or  assistant  secretary ;  that  on  .the  2nd  April  the  plain- 
tiff was  admitted  to  the  said  course  on  the  said  payment  and 
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subject  to  the  said  oonditioii,  and  that  he  was  ordered  to  leave  the 
same  by  Sir  Qeorge  Farrar,  Mr.  Swart,  and  Mr.  Charlee  Mane,  in 
conseqnenee  of  whidi  he  left  the  said  course. 

Now  if  the  facts  set  up  in  this  special  plea  had  been  proved* 
and  if  these  facts  constituted  the  only  cause  of  compbint  a^nst 
the  defendants,  it  need  scarcely  be  said  that  they  would  be 
entitled  to  succeed  in  the  action.  For  I  think  there  can  be  no 
question  as  to  the  rights  of  the  defendants  to  ord^  any  member 
of  the  public  to  leave  the  course,  if  they  do  so  in  accordance  with 
the  provisions  laid  down  in  their  own  published  notices  with 
regard  to  the  admission  of  the  public  These  notices  were  posted 
up  at  all  the  entrances  to  the  course,  and  the  conditions  of  admis- 
sion were  published  in  all  the  newspapers  of  Johannesburg. 
Everything  was  done  that  the  stewards  could  do  to  bring  to  the 
notice  of  the  public  that  such  conditions  were  attached  to  admission 
to  the  race-course ;  and  under  these  circumstances  any  member  of 
the  puUic  who  attends  a  race-meeting  must  be  taken  to  attend 
subject  to  the  conditions  imposed  hy  the  stewards,  whether  he 
personally  had  notice  of  the  conditions  or  not  Therefore,  as  I 
have  said,  if  the  stewards  had  acted  upon  the  rules  set  out  in  the 
plea,  and  had  told  the  plaintiff  to  leave  the  course,  even  though 
no  reason  whatever  was  given,  he  would  have  been  bound  to  do 
so,  and,  if  he  did.  not,  it  was  within  the  power  of  the  stewards  to 
eject  him  by  force.  Unfortunately,  however,  there  is  nothing  to 
show  that  this  is  what  took  plaoa 

The  main  facte  of  the  case  are  hardly  in  dispute,  though 
there  are  several  discrepancies  between  the  witnesses  on  minor 
points.  It  appears  that  the  plaintiff,  who  was  on  the  course  with 
Langleben  and  Fisher,  to  whom  he  was  talking  at  the  time,  was 
approached  by  three  detectives.  Blacking,  Connor,  and  Paling, 
and  was  asked  by  them  what  right  he  had  to  be  there.  His 
answer  was  that  he  had  paid  his  money  like  other  people,  and 
had  a  right  therefore  to  be  on  the  course.  He  was  then  told  by 
the  detectives  that  he  was  to-  accompany  them  to  the  stewards* 
room,  and  upon  his  inquiring  into  the  reason,  was  told  that  he 
was.  suspected  of  being  a  pickpocket  Thereupon  he  wei^  with 
the  detectives  to  the  stewards'  room.  It  is  clear  that  the  plain- 
ts was  practically  under  arrest  when  being  token  by  the  detect 
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tivefl  to  the  stewards'  room.  Co  the  way  he  stopped  to  speak  to 
a  friend  and  appeal  for  assistance.  One  of  the  detectives  then 
laid  hands  upon  him,  and  a  certain  amoont  of  force  was  used  to 
induce  him  to  proceed  He  was  taken  into  the  secretary's  room 
and  was  detained  for  from  twenty  to  twenty-five  minutes,  one  of 
the  detectives  standing  on  guard  at  the  door.  A  private  inquiry 
into  the  matter  was  held  by  two  stewards  and  the  secretary,  and 
after  that  an  order  was  given  by  the  secretary*  to  the  detectives, 
who  had  the  plaintiff  in  charge,  to  escort  him  off  the  course. 
The  plaintiff,  on  being  told  that  he  was  to  leave  the  course,  left 
without  any  resistance,  the  detectives  accompanying  him  to 
the  gates. 

The  main  question,  which  has  to  be  decided  in  this  case  is 
whether  the  detectives  in  this  matter  were  acting  as  the  agents 
or  servants  of  the  club.  The  evidence  shows  that  the  detectives 
were  on  the  race-course  by  invitation  of  the  stewards  of  ttie  Turf 
Club,  who  prior  to  every  meeting  write  to  the  CMnmissioner  of 
police  asking  that  a  certain  number  of  police  should  be  sent  to 
the  course,  and  it  was  in  answer  to  such  an  invitation  that  these 
three  detectives  were  sent  to  th^  course  on  the  day  in  question. 
They  were  there  as  ordinary  constables  to  see  that  law  and  (under 
was  observed  on  the  course,  where,  as  is  well  kpown,  there  is 
alwajrs  a  large  concourse  of  people,  among  whom  are  necessarily 
a  certain  number  of  the  undesirable  dasa  It  is  necessary  and 
proper,  therefore,  that  there  should  be  a  number  of  ppUee  to 
maintain  order  and  to  prevent  breaches  of  the  peace.  But^  in 
addition  to  performing  their  ordinary  duties  as  members  of  the 
police  force,  they  were  there  in  my  opinion  in  another  capad^. 
In  this  other  capacity  the  police  constables  and  detectives  acted 
as  the  servants  of  the  defendants,  from  whom  they  received  cer- 
tain instructions  with  regard  to  persons  coming  on  to  the  course. 
It  is  clear  from  the  evidence  of  Mr.  Marx,  Mr.  Swart,  and  others 
th^t  instructions  are  given  to  the  detectives  to  keep  out  of  the 
course,  if  possible,  well-known  criminals  an<i  undesirables,  and  if 
any  such  persons  should  be  found  on  the  course  to  eject  them,  by 
force  if  necessary.  In  discharging'  these  duties  the  detectives 
were  acting  not  in  their  capacity  as  police  constables,  but  as 
servants  of  the  defendants  to  carry  out  the  instructions  given  to 
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them  by  the  stewarda  The  question  which  has  aooordingly  to 
be  decided  in  this  case  is  whether  in  acting  as  they  did  on  this 
occasion  the  detectives  were  discharging  their  duties  as  policemen 
or  as  the  servants*  of  the  defendants ;  and  the  conclusion  to  which 
I  have  come  <m  the  evidence  is  that  the  detectives  were  not 
acting  in  the  capacity  of  ordinary  policemen. 

It  appears  that  on  the  course  on  the  day  in  question  one  Boyd 
suspected  that  some  one  was  attempting  to  pick  his  pocket. 
Boyd  thereupon  looked  round,  and  saw  that  the  persons  nearest 
him  were  the  plaintiff  and  another.  He  suspected  that  it  was 
one  or  other  of  them  who  had  attempted  to  pick  his  pocket,  and 
informed  an  inspector  of  the  Criminal  Investigation  Department 
of  the  fact,  who  reported  the  matter  to  inspector  Blacking.  Mr. 
Boyd  was  quite  dear  on  this  point,  however,  that  he  did  not  ask 
that  the  persons  whom  he  suspected  should  be  arrested,  as  he  had 
not  sufficient  evidence  against  them,  but  he  merely  desired  the 
detectives  to  keep  an  eye  upon  them.  Thereupon,  however. 
Blacking  and  two  other  detectives,  without  any  further  complaint 
against  th^  plaintiff,  went  and  arrested  him  and  took  him  to  the 
stewards'  office.  In  doing  so  it  seems  dear  to  me  that  the  detectives 
were  not  acting  in  the  capadty  of  ordinary  policemen.  If  a  charge 
had  been  made  that  the  plaintiff  and  his  friend  were  jncking 
pockets,  and  if  the  detectives  were  acting  as  policemen  and.  had 
reasonable  ground  for  thinking  that  the  men  had  committed  a 
crime,  their  duty  would  have  been  to  have  arrested  them  and 
taken  them  into  custody,  with  a  view  to  their  being  charged 
with  the  commission  of  some  offence.  But  though  upon  his 
arrest  the  plaintiff  was  told  that  he  was  suspected  of  picking 
pockets,  no  charge  was  made  against  him,  nor  was  he  arrested 
upon  any  charge,  but  he  was  taken  into  custody  for  the  purpose 
of  being  reported  to  the  stewards  with  the  view  to  his  being 
ejected  from  the  course.  In  doing  so  Blacking  was  acting  not  as 
a  constable,  but  as  a  servant  of  the  dub,  as  one  who  bad  received 
instructions  to  expel  from  the  course  any  persons  who  were 
known  to  be  criminals  or  undesirablea 

It  is  said,  however,  that  Blacking  had  no  authority  from  the 
defendants  to  arrest  the  plaintiff,  in  such  drcumstances  his 
authority  being  limited  to  ejecting  undesirables.    But  then  we 
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have  the  evidence  that  the  same  thing  had  been  done  before 
under  similar  drcumstancee  ;  that  visitors  to  the  raoe-poorse  had 
on  previous  occasions  been  taken  to  the  stewards*  oflBce;  nnder 
suspicion  of  having  committed  offences,  and  had  been  dealt  with 
by  the  secretary  of  the  dub.  Moreover,  where  an  action  is 
brought  against  a  principal  for  the  act  of  his  servant,  it  does  not 
follow  that  because  the  servant  has  exceeded  his  authority  tiie 
master  is  not  liable.  In  many  cases  where  the  authority  has 
been  exceeded  the  master  Js  nevertheless  held  liable  on  the 
ground  tiiat  the  act  is  one  that  falls  within  the  general  scope  of 
the  authority  conferred  upon  the  servant  by  the  master,  or  that 
the  act  IB  an  act  of  the  same  class  as  those  which  the  servant  was 
instructed  to  perform.  Here  the  detectives  clearly  purported  to 
act  under  the  authority  conferred  upon  them  by  the  committee  to 
remove  undesirables,  and  though  the  plaintiff  did  not  fall  within 
that  description,  the  detectives  treated  him  as  if  he  were  one,  and 
for  that  abuse  of  authority  their  principals  are  liable. 

But  in  this  case  the  evidence  carries  us  much  further.  For  it 
seems  to  me  that  the  defendants,  knowing  perfectly  well  what 
had  been  done  by  the  detectives,  adopted  and  ratified  their  acta 
The  plaintiff  was  taken  to  the  stewards'  office,  and  the  circum- 
stances under  which  he  had  been  brought  there  were  reported  to 
two  of  the  stewards,  who  together  with  the  secretary,  knowing 
that  the  plaintiff  was  being  detained  in  custody,  held  an  inquiry 
into  the  circumstances  of  the  case,  and  gave  instructions  that  the 
plaintiff  should  be  ejected  f  rem  the  course. 

In  these  circumstances  I  am  of  opinion  that  they  ratified 
what  had  been  done  by  the  detectives,  and  accordingly  supplied 
any  want  of  authority  that  there  may  have  been  in  the  first 
instance.  From  every  point  of  view,  therefore,  I  am  of  opinion 
that  the  defendants  must  be  held  to  be  liable  for  the  acts  of  the 
detectives. 

As  regards  damages,  I  am  of  opinion  that  £100  will  meet  the 
justice  of  the  case.  « 

Plaintiff's  Attorney  :  8.  Raphaely ;  Defendants'  Attorneys : 
van  HuUteyn,  FeUham  dk  Fry. 
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1904.     October  5,  6.     Wbssels,  J. 

Contract, — Specific  arid  particular  tnibjecf^matter, — General  terms, — 
Interpretation , 

By  an  agi-eement  in  terms  of  which  Uie  parties  tliereto  agreed  to  acquire 
jointly  certain  property  of  a  gold-bearing  formation,  it  was  pro- 
vided that  tiie  said  agreement  should  apply  to  the  said  property 
and  to  all  claims^  (jrmind  or  rights  which  either  party  might  acquire 
within  a  specified  time  and  radius.  The  whole  agreement  dealt 
specifically  with  gold,  and  beyond  the  aforesaid  general  terms  there 
was  nothing  in  it  te  indicate  that  it  was  ever  intended  to  apply  to 
anything  else  but  gold.  Held^  that  these  general  terms  must  be 
restricted  te  the  specific  and  particular  subject-matter  of  the 
agreement  (t.c.  gold),  and  that  they  could  not  be  construed  to 
include  certain  interests  in  tin  claims  acquired  by  one  of  the 
parties. 

This  was  an  action  for  a  declaration  of  righte. 

On  the  26th  May,  1899,  the  plaintiffs,  defendant  and  one 
Kavanagh  entered  into  a  notarial  agreement  whereby  it  was 
agreed  that  a  certain  gold-bearing  formation  in  the  district  of 
Steynsdorp,  Transvaal,  whicli  was  to  be  pointed  out  to  the  plain- 
tiff Wade  by  the  other  parties  to  the  agreement  of  the  26th 
May,  1899,  should  be  tested,  and,  if  found  advisable,  tliat  ground 
or  claims  should  be  ac(|uired;  and  that  in  the  event  of  such 
ground  or  claims  being  acquired  the  interest  of  the  plaintiff 
Wade  therein  should  be  one-half;  the  interest  of  the  plaintiff 
Acton,  six-forty-eighths ;  and  the  interest  of  tlie  defendant  and 
Kavanagh,  nine-forty-eighths  eacli.  The  contract  dealt  entirely 
with  gold,  and,  with  the  exception  of  clause  14  thereof ,  there  was 
nothing  to  indicate  thai  the  contract  was  ever  intended  to*apply 
to  anything  else  but  gold.  By  this  clause  it  was  provided  "  that 
the  terms,  conditions  and  stipulations  of  this  agreement  shall 
apply  to  tlie  ground  to  be  pointed  out  to  the  second  pai'ty  (the 
plaintiff  Wade)  a)id  to  all  clainus,  (jrouad  or  rijJdfi  which  either 
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party  m^y  at  any  time,  within  a  period  of  five  years  reckoned 
from  the  date  of  these  presents,  in  any  manner  acquire  or  become 
interested  in  within  a  radius  of  twenty -five*  miles  of  the  ground 
or  reefs  first  to  be  pointed  out  to  him  by  the  first  parties  '*  (viz., 
the  other  parties  to  the  agreement).  About  August,  1899,  the 
defendant  acquired  interests  in  certain  two  lots  of  tin  claims. 
Both  lots  were  situated  within  the  twenty-five  mile  radius.  One 
of  the  lots  was  on  the  farm  Oshoek  in  the  district  of  Steynsdorp, 
and  was  registered  in  the  name  of  one  Grcgor.  The  plaintiflB 
now  claimed  their  share  in  both  lots  of  the  tin  claims  by  virtue 
of  clause  14  of  the  agreement  of  the  26th  May,  1899.  In  respect 
of  the  lot  situated  on  Oshoek  and  registered  in  the  name  of 
Gregor  they,  by  an  amendment  at  the  trial,  in  the  alternative 
alleged  an  agreement  between  all  parties  to  the  agreement  of  the 
26th  May,  1899,  that  the  defendant  should  retain  the  said  interest 
for  and  on  behalf  of  the  said  parties  to  the  said  agreement  in  the 
proportions  therein  set  forth. 

The  defendant  denied  that  the  plaintiffs  were  undep  clause  14 
of  the  agreement  of  the  26th  May,  1899,  entitled  to  any  share  in 
the  interests  he  had  acquired  in  tin  claims,  and  he  denied  the 
alleged  agreement  that  he  should  retain  the  interest  he  had 
acquired  in  the  tin  claims  situated  on  Oshoek  for  and  on  behalf 
of  the  parties  to*  the  said  agreement.  He  pleaded  that  the 
claims,  ground  and  rights  referred  to  in  the  said  clause  14 
included  and  concerned  only  ground  of  a  gold-bearing  forma- 
tion or  character.  There  were  certain  other  pleas  raising  ques- 
tions of  fact,  but  as  these  were  either  abandoned  or  not  established 
it  is,  for  the  purposes  of  thfs  report,  not  considered  necessary  to 
say  more  about  them. 

C,  G.  Ward  (with  him  R.  C  Litne),  for  the  plaintiffs,  con- 
tended that  the  defendant  was  under  clause  14  bound  to  account 
to  the  plaintiffs  for  the  interests  he  had  acquired  in  the  tin 
claims.  Although  gold-beariqg  formation  was  speei^cally  men- 
tioned, it  was  clear  from  the  provisions  of  the  contract  as  to 
testing  that  the  term  was  merely  used  as  descriptive  of  the 
ground  first  to  be  acquired,  and  that  t^e  .contract  was  intended 
to  apply  to  minerals  generally,     The  ground,  was  to  b^  tested, 
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and,  if  found  satisfactory,  was  to  be  acquired.  Probably  the 
parties  did  intend  to  test  for  gold  in  the  first  instance,  but  there 
•was  nothing  to  restrict  them  to  a  test  for  gold.  If  any  other 
minerals  were  discovered  to  be  present  in  more  payable  quantities 
the  parties  could  acquire  the  ground  for  the  purpose  of  such 
minerals. 

/.  de  ViUiers,  for  the  defendant,  contra :  The  Court  will  look 
at  the  whole  contract,  and  will  restrict  general  terms  to  the 
subject-matter  with  which  the  contract  specifically  deals.  Tin  is 
not  ejtiadem  generis  with  gold ;  see  Rooke  v.  Lord  Kensington 
(14  R.C.  717). 

WESSEL.S,  J. :  The  first  question  which  arises  is  whether  under 
clause  14  of  the  agreement  of  the  26th  May,  1899,  the  plaintiffs 
are  entitled  to  share  in  the  interests  which  the  defendant  ac- 
quired in  the  tin  claims.  It  is  a  question  of  the  intention  of  the 
parties  to  the  agreement.  Now  the  whole  of  the  agreement,  with 
the  exception  of  the  general  terms  in  clause  14,  on  which  the 
plaintiffs  rely,  deals  specifically  and  particularly  with  gold.  By 
clause  14  it  is  provided  that  the  agreement  shall  apply  to  all 
claims,  ground  or  rights  which  either  party  to  the  agreement 
may  acquire  within  a  specified  time  and  radius.  These  words, 
taking  them  as  they  stand,  are  sufficiently  wide  to  include  almost 
any  kind  of  right ;  but  by  accepting  these  terms  in  their  widest 
sense  we  would  arrive  at  the  most  absurd  conclusions,  and  would 
read  into  the  contract  provisions  which  in  my  opinion  the  parties 
never  intended  should  be  there.  If  the  defendant,  for  instance, 
had  acquired  a  servitude  such  as  a  grazing  right,  it  would  to  my 
mind  have  been  absurd  for  the  plaintiffs  to  contend  that  they 
were  under  this  contract  entitled  to  a  share  therein.  If  the 
parties  had  intended  that  the  contract  should  apply  to  minerals 
generally,  nothing  would  have  been  easier  for  them  than  to  have 
inserted  a  provision  to  that  effect.  Where  the  subject-matter  of 
a  contract  is  specific  and  particular  any  general  terms  such  as 
these  must  be  construed  to  apply  to  matters  ejiLsdem  generis. 

In  my  opinion,  therefore,  clause  14  was  never  intended  to 
apply 'to  tin,  but  to  gold  only.  But  then  there  is  the  further 
allegation  that,  in  respect  of  the  tin  claims  situated  on  Oshoek 
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and  registered  in  the  name  of  Gregor,  there  was  a  specific  agree- 
ment  that  the  defendant  should  retain  them  for  and  on  behalf  of 
all  parties.  [His  lordship  here  reviewed  the  evidence,  and  came 
to  the  conclusion  that  such  an  agreement  had  been  eat^Wiabed 
by  the  plaintiffs.]  Under  these  circumstances  I  propose  to  make 
the  following  order  :  Judgment  for  plaintiffs  declaring  them  en- 
titled to  an  account  with  regard  to  the  Oshoek  claims,  but  not 
with,  regard  to  other  claims  which  the  defendant  may  have. 
Acton  and  Wade  each  declared  entitled  to  one-fifth  share  in  the 
profits  made  by  the  defendant.  (The  Oshoek  claims  referred  to 
are  the  thirty  blocks  pegged  off  in  Gregor's  name  in  1899.) 

Plaintiffs'  Attorneys:   Lance  Jc  Hoyle ;  Defendants  Attor- 
neys :  Hayman  dc  Godfrey. 


SILVERMAN  v.  CHANDLERS,  LTD. 

1904.    September  12, 13,  and  October  15.    Curlewis,  J. 

/landlord  atid  teftanL — Licensed  premises. — Transfer  of  liquor  lieenee 
— lUeycd  conditioti. 

An  undertaking  in  a  lease  by  the  owners  of  certain  premises,  licensed 
for  Uie  sale  of  liquor,  to  obtain  a  temporary  authority  for  the 
lessee  to  carry  on  the  liquor  trade  in  his  own  name  pending 
transfer  of  the  licence  to  him,  Held  to  be  illegal. 

This  was  an  action  for  £5000,  as  and  for  damages  allied  to 
have  been  sustained  by  reason  of  a  breach  of  contract. 
The  facts  appear  from  the  judgment 

A,  E,  Balfour  (with  him  L.  Kelsey),  for  the  plaintiff,  sab- 
mitled  that  it  was  a  fundamental  part  of  the  lease  that  defend- 
ants should  put  plaintiff  in  possession  of  authority  to  cany  on 
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the  business.  The  plaintiff  paid  rent  and  got  physical  possession 
of  the  premises,  and  defendants  were  bound  to  secure  him  pro- 
tection under  the  Liquor  Ordinance.  This  they  could  have  done 
in  two  ways — either  under  sec.  38  of  the  Liquor  Ordinance,  or 
under  sec'  59.  Having  failed  to  do  this,  the  defendants  were 
guilty  of  a  breach  of  contract,  and  were  liable  for  the  damages 
occasioned  thereby.  On  the  question  of  damages  the  following 
authorities  were  cited :  Mayne.  6th  ed.,  at  p.  55 ;  Domat,  Civil 
Law,  vol.  1, pt.  1, 3, 5, 1929 ;  Dunlop  v.  Higgin8(9  Eng.  Rep.  805X 

C.  0,  Ward  (with  him  Saul  Solomon),  for  the  defendants, 
coiitra  :  The  actual  condition  on  which  the  plaintiff  relies  is  con- 
tained in  sub-sec.  2  of  paragraph  2  of  the  declaration.  No  such 
undertaking  was  ever  given.  The  law  does  not  provide  for  such 
a  temporary  permission  as  the  plaintiff  claims,  and  therefore  the 
parties  could  not  have  contemplated  it  or  looked  upon  it  as  an 
essential  condition. 

Cur,  adv,  vult 

Postea  (October  15): — 

CuRLEWis,  J. :  In  this  matter  plaintiff,  an  hotel-keeper,  claims 
£he  sum  of  £5000  from  the  defendants,  a  brewery  company,  as 
damages  for  breach  of  an  agreement.  It  is  alleged  in  the  declara- 
tion that  by  an  agreement  between  the  plaintiff  and  the  defend- 
ants on  or  about  the  18th  January,  1904,  it  was  agreed  (1)  that 
the  defendants  should  execute  an  agreement  of  lease  in  favour  of 
the  plaintiff  of  certain  premises  known  as  the  Simmer  and  Jack 
Hotel,  situate  on  four  stands  on  the  farm  Elandsfontein,  Wit- 
watersrand  district,  for  a  term  of  four  years,  to  commence  on  the 
date  when  possession  of  the  premises  should  be  given  to  the 
plaintiff,  and,  to  expire  on  the  31st  December,  1907,  at  a  rental  of 
£60  2^1^  Dienaem  to  the  Slst  December,  1904,  and  thereafter  at 
the  increased  rentals  mentioned  in  the  said  agreement.  (2)  That 
pending  the  transfer  of  the  liquor  and  other  licences  granted  in 
respect  of  the  said  premises  from  the  then  holder  thereof  to  the 
plaintiff,  the  defendants  should  forthwith  obtain  a  temporary 
authority  for  the  plaintiff  to  carry  on  his  business  as  if  the  said 
licences  were  then  transferred  into  the  name  of  the  plaintiff. 
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It  is  further  alleged  that  possession  of  the  premises  was  given 
to  the  plaintiff  by  the  defendants  on  the  18th  January,  1904,  and 
that  plaintiff,  acting  on  the  faith  of  the  said  agreement,  entered 
upon  the  same  and  commenced  to  carry  on  his  business  thereon ; 
that  plaintiff  paid  the  rent  due  in  respect  of  the  said  premises 
from  the  18th  January,  1904,  to  and  including  the  29th  February, 
1904 ;  but  that  the  defendants  in  breach  of  the  said  agreement 
neglected  and  refused  to  procure  the  temporary  authority  for  the 
plaintiff  to  carry  on  his  business,  and  in  consequence  of  such 
neglect  and  refusal  the  plaintiff  was  compelled  to  close  down  the 
premises  and  has  since  vacated  the  same  and  suffered  great  loss 
and  damage. 

The  defendants  admit  the  agreement  as  set  out  under  (1),  but 
deny  what  is  alleged  under  (2),  and  refer  to  the  agreement, 
which  was  in  vrriting;  they  admit  that  they  gave  plaintiff 
possession  and  that  he  paid  rent  as  alleged,  and  plead  that  a 
draft  deed  of  lease  in  pursuance  of  the  agreement  was  prepared 
and  approved  of  by  plaintiff  on  the  11th  February,  1904,  and 
that  they  (defendants)  have  always  been  ready  and  willing  to 
carry  out  their  part  of  the  lease,  but  the  plaintiff  after  the  said 
date  wrongfully  refused  to  sign  and  complete  the  said  deed.  On 
this  issue  was  joined. 

It  appears  from  the  evidence  that  the  defendants  were  the 
owners  of  the  hotel  known  as  the  Simmer  and  Jack  Hotel. 
They  had  granted  a  lease  of  this  hotel  to  a  certain  McCormick ; 
this  lease  was,  however,  abandoned  about  the  end  of  October, 
1903,  since  which  date  the  defendant  company,  acting  apparently 
under  a  power  from  McCprmick  in  rem  muim,  carried  on  the 
business  for  their  own  account  through  a  manager,  Mr.  Walker. 

In  January,  1904,  plaintiff  approached  the  company  with  a 
view  to  taking  over  the  hotel  on  lease,  and  after  some  prelimi- 
nary negotiations  between  plaintiff  and  Mr.  Scott  Piercy  and  Mr. 
Sumner,  acting  managing  director  and  acting  manager  respec- 
tively of  the  defendant  company,  it  was  arranged  that  they 
should  meet  on  the  18th  January,  1904,  at  the  offices  of  Messrs. 
Solomon  &  Thomson,  the  company's  attorneys,  to  have  a  lease 
drawn  up. 

The  parties  met  on  that  date  at  Messrs.  Solomon  &  Thomson's 
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offices,  but  were  unable  to  accomplish  anything  owing  to  the  ab- 
sence of  Mr.  Dickinson,  one  of  the  partners  of  that  firm,  who  was 
to  have  drawn  the  agreement.  They  then  repaired  to  the  office 
of  Mr.  Piercy,  where  a  document  was  drawn  up  and  signed  by 
plaintiff  and  by  Mr.  Piercy  on  behalf  of  Chandlers,  Ltd.  The 
document,  which  is  not  dated,  but  which  was  admittedly  signed 
on  the  18th  January,  1904,  reads  as  follows : — 

It  is  agreed  that  Mr.  M.  Silverman  leases  from  Messrs.  Chandlers, 
Ltd.,  the  hotel  known  as  the  Simmer  and  Jack  Hotel,  on  the  following 
terms : — 

The  Iwse  to  be  for  four  years,  namely,  to  December  3l8t»  1907. 
Rent  £60  per  month  to  December  3l8t»  1904. 
„     £65     „  „       December  3l8t»  1905. 

„     £70     „  „       December  3l8t»  1906. 

„     £75     „  „       December  Slst^  1907. 

Twenty-three  P/Notes  of  £50  each,  to  be  handed  over  as  security 
for  the  lease  and  the  licence.     Money  to  carry  bank  rate  of  interest  . 
Rent  to  be  paid  always  on  the  Ist  of  the  month  and  beer  account 
to  be  paid  on  the  15th  of  the  month. 

Licence-money  now  paid  to  be  refunded  by  Mr.  Silverman  every 
month 

Stock  to  be  taken  over  at  cash  price. 
Bottle  store  hcence  to  belong  to  us. 
Furniture  to  be  handed  over  at  end  of  lease. 

.W.  R.  SiLVBRMAN.  pp.  Chandler8,  Ltd. 

Scorr  S.  Piebgy. 

This  document  appears  to  me  to  contain  all  the  essentials  of 
a  lease,  though  it  is  common  cause  that  a  more  formal  document 
had  to  be  drawn  up  by  Mr.  Dickinson. 

On  the  same  occasion  as  this  document  was  signed  plaintiff 
gave  defendants  a  cheque  for  £100  on  account  of  stock,  licence 
and  rent,  and  on  the  evening  of  the  18th  January  plaintiff  took 
over  from  Mr.  Walker  possession  of  the  premises  as  a  going  con- 
cern, and  carried  on  the  business  from  that  date.  About  three 
or  four  days  before  the  8th  February,  1904,  two  detectives  visited 
the  hotel  and  asked  {daintiff's  wife  for  the  licence.  She  showed 
them  the  licence,  which  was  in  McCormick's  name ;  they  stated 
the  matter  was  not  in  order,  and  that  she  should  see  the  chief 
detective  or  chief  magistrate.  On  application  at  the  office  of  the 
chief  magistrate  she  was  informed  that  McCormick's  consent  was 
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necessary  before  plaintiff  ooald  obtain  authority  to  cany  on  the 
liquor  business,  and  she  was  given  till  10  A.M.  on  the  8ih  Feb- 
ruary to  produce  a  letter  containing  McCormick's  consent.  Mrs. 
Silverman  having  failed  to  get  the  necessary  consent,  plaintiff 
closed  his  business  on  the  8th  February  at  10  A.M.  for  fear  of 
being  prosecuted  for  a  contravention  of  the  Liquor  Ordii 
Owing  to  some  delay  in  the  attorney's  office  the  draft  lease 
not  drawn  until  the  1st  February,  1904,  and  when  plaintiff  on 
that  date  saw  the  "draft  he  was  dissatisfied  vdth  many  of  the 
conditions  contained  therein,  and  refused  to  sign  it. 

It  is  not  necessary  in  the  view  which  I  take  of  the  ease  to 
state  in  detail  all  the  circumstances  and  the  negotiations  con- 
nected with  the  drafting  of  the  formal  lease ;  sufficient  is  it  to 
state  that  on  the  8th  February  plaintiff  through  his  solicitors 
gave  defendants  notice  that  he  liad  been  prohibited    by  the 
authorities  from  carrying  on  the  hotel. business  as  the  licence 
was  in  Mrs.  McCormick's  name  and  he  had  no  authority  from 
her,  and  also  giving  defendants  notice  that  unless  the  licence 
was  transferred  into  plaintiff's  name  and  the  lease  framed  in 
accordance  with  the  draft  conditions,  which  had  to  be  signed  by 
noon  of  the  9th  February,  he  would  hold  them  liable  for  damages ; 
that  after  some  correspondence  between  the  attorneys  of  the  re- 
spective parties,  Messrs.  Dumat  &  Davis  on  behalf  of  plaintiff  on 
the  12th  February  wrote  to  Messra  Solomon  &  Thomson  that 
unless  their  client  was  furnished  by  4  p.m.  that  day  with  authority 
to  open  the  hotel  and  carry  on  his  business,  he  would  regard  the 
contract  as  cancelled  and  hold  the  company  responsible  for  all 
damage  and  loss  sustained,  and  that  later  on  the  same  date  they 
again   wrote  that  they  considered  that  Chandlers,   Ltd.,  had 
broken  the  contract,  and  that  they  would  send  in  their  claim 
for  compensation  the  following  day. 

On  the  15th  February  Mr.  Dickinson  obtained  from  the  chief 
magistrate  a  document  in  which  that  official  authorised  Mr.  & 
Silverman  to  conduct  the  licensed  premises  of  the  Simmer  and 
Jack  Hotel  for  a  period  not  exceeding  one  month,  and  tendered 
this  authority  to  plaintiff's  attorneys ;  the  plaintiff  refused  to 
accept  this  authority  and  to  reopen  his  business,  and  after  some 
unsuccessful  attempts  at  a  settlement  this  action  was  instituted. 
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Now  the  plaintiffn  action  in  baaed  on  an  agreement  of  lease 
made  on  the  18th  January,  wKereby  plaintiff  became  the  leaaee 
and  took  poeaeeBipn  of  the  hotel  known  as  the  Simmer  and  Jack 
Hotel,  and  on  the  groond  that  it  was  an  implied  condition  of 
that  agreement  that  defendants  had  to  transfer  to  plaintiff  the 
necessary  licences  to  enable  him  to  carry  on  the  bdsinesa 

As  I  have  already  stated,  the  document  which  was  signed  on 
the  18th  January,  and  which  Mr.  Piercy  speaks  of  as  a  memo- 
randum of  the  headings  of  the  agreement,  contains  all  the  essen- 
tials of  a  lease,  the  subject-matter,  the  rent  and  the  term  being 
fixed,  and  I  am  not  aware  that  any  more  formal  document  is 
required,  except  perhaps  for  the  satisfaction  of  the  parties,  to 
establish  a  contract  of  lease  for  that  period.  The  action,  how- 
ever, as  instituted,  practically  rests  on  the  allegation  contained 
in  sub-sec  2  of  par.  2  of  the  declaration,  viz.,  that  it  was  agreed 
that  pending  the  transfer  of  the  liquor  and  other  licdncds  the 
defendants  should  forthwith  obtain  a  temporary  authority  for 
the  plaintiff  to  carry  on  his  business  as  if  the  licences  were  then 
transferred  into  plaintiff's  name ;  in  breach  of  which  agreement 
it  ia  alleged  defendants  neglected  and  refused  to  procure  the 
temporary  authority  for  plaintiff  to  carry  on  his  business,  in  con- 
sequence whereof  plaintiff  was  compelled  to  close  down  the 
premises.  As  the  action  is  framed  plaintiff  must  stand  or  fall 
by  these  allegations. 

I  am  not  at  all  satisfied  that  on  the  18th  January  the  agree- 
ment to  furnish  plaintiff  with  a  temporary  authority,  as  above 
alleged,  was  made.  Indeed  it  seems  to  me  that  the  parties  on  the 
18th  January  did  not  appreciate  the  legpil  position  of  the  plaintiff 
between  that  date  and  the  time  when  the  formal  contract  of 
lease  would  be  signed,  and  apparently  did  not  consider  that  any 
special  authority  was  necessary  for  the  plaintiff  to  carry  on  the 
business  during  the  intervening  period,  at  any.cate  not  for  a 
period  of  thirty  days.  It  was  probably  only  when  inquiry  was 
made  by  the  officials  as  to  his  licence  that  plaintiff  realised  the 
danger  he  was  incurring  in  conducting  a  liquor  business  on  his 
own  account  without  a  licence. 

But  assuming  all  the  facts  in  favour  of  plaintiff,  and  assuming 
that  defendants  did  on  the  18th  January  undertake  to  furnish 
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plaintifF  with  a  temporary  authority  to  carry  on  the  baainesfi 
pending  transfer  of  the  licence  to  him,  the  execution  of  such  an 
undertaking  was  in  my  opinion  not  only  impossible,  but  would 
have  been  illegal.  The  temporary  authority  required  by  plain- 
tiff was  not  a  transfer  under  sec  88  of  the  Liquor  Ordinance ; 
but  it  was  urged  on  his  behalf  that  defendants  could  and  should 
have  obtained  the  consent  of  the  magistrate  under  sub-se&  1  of 
sec.  59  to  enable  plaintiff  to  carry  on  his  business  pending  the 
transfer  of  the  licence.  That  sub-section,  however,  clearly  refers 
to  a  person  managing  or  conducting  a  liquor  business  not  for  his 
own  account,  but  on  behalf  of  the  holder  of  the  licence.  The 
Liquor  Ordinance  does  not  provide  for  such  authority  to  a  lessee 
to  carry  on  his  business  pending  transfer  of  the  licence  to  him. 
The  plaintiff  was  after  the  18th  January,  1904,  canying  on  the 
business  on  his  own  account  and  for  his  own  benefit  as  the  lessee 
thereof  from  defendants,  and  the  only  manner  in  which  he  thus 
could  legally  have  carried  on  the  business  would  have  been  by  a 
transfer  of  the  licence  to  him  under  sec  88  of  the  Ordinance.  It 
is  true  that  the  chief  magistrate  did  as  a  fact  on  the  15th  Feb- 
ruary grant  temporary  authority  to  plaintiff  to  conduct  the  busi- 
ness ;  but  Mr.  Wentzel,  the  chief  magistrate,  who  was  called  for 
the  defence,  admitted  that  it  was  not  a  certificate  ordinarily 
granted  to  a  manager  under  sec.  59,  and  that  his  action  was 
quite  exceptional  and  owing  to  the  importunity  of  defendants' 
attorney,  and  to  avoid  having  to  call  a  meeting  of  the  Licensing 
Board  before  the  usual  monthly  sitting.  In  fact  the  Liquor 
Ordinance  did  not  authorise  him  to  grant  such  a  certificate,  and 
it  was  intended  more  as  an  intimation  to  the  police  that  plaintiff 
was  carrying  on  the  liquor  business  with  the  chief  magistrate's 
consent  Even  with  such  a  certificate  the  defendants  would 
have  rendered  the  licence  liable  to  forfeiture  for  a  contravention 
of  sub-sec.  2  of  sec  59  of  the  Ordinance.  For  these  reasons  the 
plaintiff  cannot  in  my  judgment  succeed  in  his  claim  as  set  out 
in  the  declaration.  Under  these  circumstances  absolution  from 
the  instance  with  costs  must  be  granted. 

Plaintiff's  Attorneys:  Durnai  &  Davis;  Defendants'  Attor- 
ney :  W.  H.  DickiTiSon, 
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FRAMES. 

1904.    October  19.    Wesseu9,  J. 

Mines  amd  mvMTcJU. — Ownen*  share  of  licence-moneys  for  war  period, — 
Lapsing  of  daims  owing  to  non^renewal  of  licence  before  action 
commenced, — Ordinance  No,  11  q/*1902. 

Under  Ordinance  No.  11  of  1902  an  action  was  commenced  in  June, 
1904,  against  the  defendant  for  the  owners'  share  of  licence- 
moneys  which  accrued  during  the  war  period.  The  claims  upon 
which  the  licence-money  was  alleged  to  be  due  were  registered  in 
the  books  of  the. Registrar  of  Mining  Rights  in  the  name  of  the 
defendant,  though  it  appeared  from  the  books  that  the  claims  had 
in  February,  1904,  lapsed  to  the  Qovemment  through  non-payment 
of  licence-money  due  on  the  said  claims.  Hdd^  that  the  action 
must  fail  on  the  ground  that  the  claims  having  lapsed  in  February, 
1904,  the  defendant  was  not  in  June,  1904,  when  this  action  was 
commenced,  the  registered  owner  of  the  said  claims  as  contemplated 
by  Ordinance  No.  11  of  1902. 

The  plaintiffs  in  this  action  claimed  from  the  defendant  under 
Ordinance  No.  11  of  1902  the  sum  of  £193,  ISs.,  being  the  owners' 
share  of  licence-moneys  for  the  period  between  the  Ist  November, 
1899,  and  the  Slst  May,  1902,  on  certain  fifty  claims,  Nos.  6874- 
6923  inclusive,  situated  on  the  farm  Vlekfontein  in  the  district 
of  Boksburg. 

The  defendant  pleaded  that  at  the  date  at  which  this  action 
was  commenced  he  was  not  the  registered  holder  or  owner  of  the 
said  claims,  the  same  having  on  or  about  the  31st  January,  1904, 
lapsed  to  the  Qovemment  owing  to  the  non-renewal  of  the 
licences  on  their  expiration  at  that  date. 

In  the  alternative  the  defendant  pleaded  that  for  some  time 
during  the  period  for  which  the  licence-moneys  were  now  claimed 
he,  as  burgher  of  the  late  South  African  Republic,  did  commando 
service.;  that  he  was  for  the  rest  of  the  period  a  prisoner  of  war ; 
and  that  he  was  accordingly  exempted  from  payment  of  licence- 
moneys  for  the  whole  period. 
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The  facts  appear  from  the  judgment. 

C,  0,  Ward  (with  him  L.  Kdaey),  for  the  plaintiflk  The  only 
method  of  ascertaining  who  the  registered  holder  was  at  the  time 
this  action  was  commenced  is  from  the  books  of  the  Registrar  of 
Mining  Rights.  According  to  these  the  defendant  was  the  regis- 
tered holder  in  June,  1904,  and  is  therefore  liable  to  the  plaintiflb 
for  the  owners'  share  of  the  licence-moneys.  The  fact  that  the 
claims  were  allowed  to  lapse  in  January,  1904,  does  not  affect 
the  defendant's  liability,  for  at  that  date  his  obligations  to  the 
plaintiffs  already  existed,  and  he  could  not  by  abandoning  the 
claims  divest  himself  of  these  obligations  to  the  prejudice  of  the 
plaintiffs.  Nor  is  there  any  force  in  the  argument  that  under 
the  Gold  Law  of  1898  aA  owner  can  divest  himself  of  all  obliga- 
tions by  allowing  the  claims  to  lapse,  for  by  such  an  act  he  does 
not  prejudice  anybody.  The  case,  however,  is  different  here, 
inasmuch  as  vested  and  acquired  rights  might  greatly  be 
prejudiced. 

0,  T,  Morice,  for  the  defendant,  coTvtra:  Ordinance  No.  11  of 
1902  gave  to  the  owner  a  right  of  action,  which  before  the  pass- 
ing of  the  Ordinance  he  did  not  possess.  It  must'  therefore  be 
strictly  construed.  The  defendant  was  not  the  registered  holder 
of  the  claims  in  June,  1904,  when  this  action  was  commenced* 
He  was  divested  of  all  his  obligations  in  January,  1904,  when 
the  claims  lapsed  to  the  Government.  Under  the  Gold  Law  the 
Government  could  not  sue  the  owner  for  licence-moneys  if  he 
failed  to  renew  the  licences.  The  penalty  was  that  he  ceased  to 
have  any  interest  in  the  claims,  and  could  only  recover  them 
subject  to  paying  the  arrear  licences  within  a  specified  period.  If, 
therefore,  an  owner  of  claims  wished  to  abandon  them,  all  he  had 
to  do  was  to  cease  paying  the  licence-moneys.  These  privileges 
were  never  intended  to  be  taken  away  by  Ordinance  No.  11  of 
1902.  That  being  so,  the  mere  fact  of  defendant's  name  still 
appearing  on  the  books  does  not  make  him  the  registered  holder ; 
see  Neehe  v.  Registrar  of  Mining  Rights  ([1902]  T.S.,  at  p.  78). 

Wessels,  J.,  gave  judgment  for  the  defendant  with  costs,  and, 
on  appeal  being  noted,  gave  the  reasons  for  his  judgment  as 
follows : — 
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The  plaintiffs  in  this  case  claimed  from  the  defendant  the 
sum  of  £193, 15a  as  and  for  the  owners'  share  of  licences  dae  by 
defendant  from  the  1st  November,  1899,  to  31st  May,  1902.  To 
this  the  defendant  pleaded  that  at  the  date  at  which  the  action 
commenced  (viz.,  1st  June,  1904)  he  was  not  the  registered  owner 
or  holder  of  the  said  claims,  the  same  having  on  or  about  the 
31st  January,  1904,  lapsed  to  the  Government  through  the  ex- 
piration and  non-renewal  of  the  licences.  There  is  a  further 
plea  that  the  defendant  was  on  commando,  and  that  he  was 
taken  prisoner,  and  is  therefore  exempted  from  paying  licences. 

The  facts  are  briefly  as  follows : — 

(1)  The  defendant  held  the  claims  before  the  war,  and  they 
were  registered  in  his  name. 

(2)  The  defendant  paid  licences  until  the  end  of  October, 
1899. 

(3)  During  the  war  the  defendant  paid  no  licences. 

(4)  He  was  on  commando  or  served  as  a  policeman  for  a 
period  of  seven  months. 

(5)  Over  whatever  rights  he  had  to  the  claims  in  question  he 
gave  a  certain  Denyssen  an  option  some  time  in  1902  or  1903. 

(6)  Some  ouq  paid  the  licence-moneys  on  these  claims  until 
the  31st  January,  1904. 

(7)  After  that  date  no  one  paid  licences  on  these  claims,  and 
by  virtue  of  art.  86  of  the  Gold  Law  (No.  15  of  1898)  those 
claims  lapsed  to  the  Government. 

(8)  The  defendant's  name  was  not  erased  from  the  register  ; 
but  so  far  as  the  books  of  the  mining  commissioner's  office  are 
concerned  the  defendant  appeared  as  the  owner  of  the  claims, 
though  the  books  also  show  that  the  claims  had  lapsed. 

(9)  After  due  advertisement  the  claims  were  sold  by  the 
Government  under  art.  85  at  a  public  sale,  and  they  were 
bought  by  a  certain  Carson  Woods,  into  whose  name  they  were 
transferred. 

The  question,  therefore,  which  had  to  be  decided  by  the  Court 
was  whether  under  art.  10  of  Ordinance  No.  11  of  1902  the 
owner  of  the  ground  was  entitled  to  sue  the  defendant  for  his 
share  of  the  unpaid  licence-moneys'  from  November,  1899,  to 
May,  1902. 
H.c.'04. 
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By  the  Gold  Law  (No.  16  of  1898)  the  owner  had  no  right  to 
sue  for  arrear  licence-moneys.  Even  the  Government  of  the 
South  African  Republic  before  the  war  had  no  right  to  sue  a 
person  because  he  pegged  off  a  claim,  paid  his  one  month's 
licence  and  refused  to  pay  more.  The  pegger  paid  his  licence 
for  the  privilege  of  working  or  occupying  the  claim  for  one 
month.  If  he  did  not  want  to  exercise  the  privilege  after  the 
expiration  of  the  month  all  he  had  to  do  was  to  cease  paying  his 
licence-money.  There  was  no  need  for  him  specially  to  abandon 
his  claims  under  art.  81.  This  article  applies  to  cases  where  a 
digger  during  the  currency  of  the  month  wishes  to  abandon  a 
claim  in  order  to  use  the  power  upon  which  that  claim  wasr 
pegged  for  some  other  claim.  By  art.  86  the  claim  for  which 
the  holder  has  failed  to  pay  his  licence  lapsed  ipso  jure  to  the 
Government.  The  Government  becomes  the  owner  of  the  defi- 
nite piece  of  ground  pegged  off  by  the  original  pegger  {Under ^ 
wood  V.  Bamato  Bros,),  and  is  entitled  to  sell  that  ground  and  to 
give  good  title  to  a  third  party.  Before  the  sale,  however,  the 
original  owner  can  demand  back  his  claim,  provided  he  tenders 
arrear  licences  and  certain  fines. 

In  1902  the  case  of  Neebe  v.  Registrar  of.  Mining  Rights 
came  before  the  Supreme  Court.  Neebe's  claims  had  lapsed  under 
art.  85  subject  to  his  right  to  recover  them.  He  sought  to 
recover  them,  but  refused  to  pay  arrear  licences,  because  during 
the  war  the  claims  had  not  been  beneficially  occupied.  The 
court  held  that  he  could  recover  the  claims  only  on  paying  the 
arrears.  The  Chief  Justice  in  the  course  of  the  judgment  said 
(p.  78):  "His  claims  therefore  had  lapsed  to  the  Government 
under  sec.  85  of  the  Qold  Law  before  hostilities  commenced,  sub- 
ject of  course  to  his  right  to  recover  them  on  payment  of  any 
arrears  and  costs  legally  due.  But  until  he  has  recovered  them 
and  obtained  a  new  licence  he  has  nothing  which  he  can  ask  the 
Registrar  to  transfer." 

In  such  csLses,  therefore,  the  court  held  that  non-occupation 
during  the  war  period  was  no  defence  against  the  Government's 
claim  for  arrears  under  art.  85.  The  legislature  intervened  in 
consequence  of  this  decision  (vide  preamble  to  Ordinance  No.  11 
of  1902),  and  enacted  that  the  Government  in  cases  of  non-bene- 
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ficial  occupation  should  forego  its  daim  to  arrear  licences ;  but  as 
half  of  these  went  to  the  owner  it  refused  to  cut  the  ovmer  off 
from  bis  share  of  such  licence-moneys. 

Art.  10,  therefore,  provided  that  the  owner  of  land  could 
claim,  by  action  from  the  person  who  is  the  registered  holder  of 
the  claims  at  the  date  the  action  is  commenced,  the  owner's  share 
of  licence-money  due  and  in  arrear  on  claims  which  have  not 
been  beneficially  occupied  during  the  war. 

The  only  kind  of  case  contemplated  by  the  legislature  was 
that  of  Neebe,  though  the  worcfs  may  be  of  more  general  applica- 
tion. At  any  rate  the  legislature  did  not -contemplate  a  subver- 
sion of  art  85.  It  only  allowed  the  owner  to  take  his  share 
whilst  the  Government  abandoned  theirs. 

The  art  10  must  therefore  be  strictly  limited  to  the  case 
contemplated  by  the  legislature.  Now  by  that  article  (10)  the 
owner  of  the  ground-  could  only  sue  the  person  who  was  regis- 
tered owner  of  the  daim  at  the  date  of  the  commencement  of 
the  action.  The  present  action  was  commenced  on  the  Ist 
June,  1904.  At  that  date  the  claims  had  already  lapsed  to  the 
Government  under  art  86.  This  lapsing  took  place  in  February, 
1904.  Upon  this  lapsing  the  Government  became  the  owner  of 
the  ground  There  was  no  dominium  in  the  original  pegger, 
though  he  had  a  right  before  sale  to  reacquire  these  daims — a 
right  analogous  to  the^'ti^  retro-emptionia.  The  dominus  of  the 
daims  was  the  Government  In  the  words  of  the  Chief  Justice 
the  claimholder  had  nothing  which  he  could  transfer.  It  is  true 
his  name  was  still  on  the  books,  but  for  that  he  is  not  respon- 
sible ;  and  the  fact  that  the  clerk  left  his  name  there  as  regis-, 
tered  owner  cannot  make  him  an  owner  against  the  special  terms 
of  the  Law.  He  may  be  said  to  be  registered  on  the  books,  but 
he  cannot  be  said  to  be  the  registered  holder,  for  holder  he  had 
ceased  to  be  when  the  claims  lapsed  to  the  Government  The 
Government  dealt  with  the  daims,  sold  them  and  gave  transfer 
to  Mr.  Carson  Woods.  The  defendant  took  no  part  in  the  transfer. 
It  is  therefore  quite  clear  that  under  art  10  of  Ordinance  No.  11 
of  1902  the  plaintiffs  had  no  right  whatever  to  sue  defendant  in 
June,  1904.  The  fact  that  he  tried  to  deal  with  these  claims  in 
1902  cannot  affect  the  case,  for  all  this  Court  has  to  inquire  into 
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at  present  is  whether  at  the  time  the  action  was  commenced  the 
defendant  was  the  registered  holder.  He  was  not,  and  therefore 
there  most  be  judgment  for  defendant  with  costs. 

Plaintiffs'  Attorneys:  Lance  Jk  Hoyle ;  Defendant's  Attorney: 
H.  J.  Rav^benheimer, 
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1904."  October  18,  19  and  26.    Wessels,  J. 

Nuisance. — Party  tcall, — Locality. 

The  pUuntifis,  who  were  clearing  and  commiBsion  agents,  and  who  in 
1903  became  tenants  of  certain  stands,  claimed  an  injunctiiHi. 
restraining  the  defendants,  who  were  millers  on  stands  adjoining 
those  occupied  by  the  plaintiffs,  from  continuing  a  nuisance  caused 
by  the  noise  and  vibration  of  defendants'  mills.  There  were  mills 
on  defendants'  property  ahnost  since  Johannesburg  became  a  town, 
and  the  defendants  had  been  using  their  mills  as  they  were  now  nm 
since  1897.  The  premises  of  the  parties  were  situated  in  a  business 
locality,  and  were  separated  from  one  another  by  an  extensive, 
though  not  very  substantial,  party  wall,  erected  by  agreement  be- 
tween plaintiffs'  landlord  and  the  defendants  at  a  time  when  the 
mills  already  existed.  The  said  party  wall  supported  the  roofs  of  the 
buildings  of  both  parties  on  the  one  side.  The  noise  and  vibration 
caused  by  the  defendants'  mills  were  not  unusual  or  excessive  for 
the  locality,  and  were  transmitted  to  plaintifiia'  building  by  the 
party  wall,  which  building,  erected  by  the  plaintiffs  as  a  warehouse, 
was  constructed  of  wood  and  iron  in  such  a  flimsy  manner  that  it 
tended  to  increase  the  noise  and  vibration  rather  than  abate  it. 
Heldy  that  in  these  circumstances  the  action  must  fail. 

The  plaintiffs,  who  described  themselves  as  clearing  and  com- 
mission  agents,  claimed  as  tenants  and  occupiers  of  certain  stands 
on  the  comer  of  von  Weilligh  and  Main  Streets,  Marshall's 
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Township,  Johanneeburg,  an  ii\]unction  restraining  the  defend- 
ants, who  carried  on  the  business  of  millers  on  the  stands  adjoin* 
ing  those  occupied  by  the  plaintifis,  from  continuing  a  nuisance, 
which  it  was  alleged  was  caused  by  the  noise  and  vibration  of 
defendants'  mills.  There  was  also  a  claim  for  £500  as  and  for 
damages ;  but  this  was  abandoned  at  the  trial. 

The  defendants  denied  the  nuisance,  and  further  pleaded  that 
the  defendant  O'Meara  had  by  himself,  or  in  conjunction  with  his 
late  partner  James  Fallowfield,  been  the  owner  of  a  steam  flour 
mill  running  on  the  same  premises  for  upwards  of  the  last  twelve 
years.  On  the  24th  March,  1897,  the  defendant  on  behalf  of 
himself  ai^d  his  said  partner  entered  into  a  notarial  agreement, 
since  duly  registered  as  a  servitude,  with  Thomas  Alcock,  the 
owner  of  the  premises  of  which  the  plaintiffs  were  now  the 
tenants,  whereby  it  was  agreed  that,  inasmuch  as  each  of  the 
parties  contemplated  erecting  buildings  on  their  respective 
premises,  a  joint  party  wall  should  be  erected  on  the  boundary 
of  their  said  premises  for  the  purposes  of  the  said  buildings. 
The  said  Thoma^  Alcock,  the  present  registered  owner  of  the 
stands  occupied  b^  the  plaintiffs,  was  w^ll  aware  that  it  was  the 
intention  of  the  defendants  to  put  a  new  steam  flour  mill  in 
their  said  buildings  when  erected.  The  defendants  thereupon,  in 
the  year  1897,  erected  the  said  party  wall  and  buildings  in 
accordance  with  the  said  agreement,  and  put  the  said  new  steam 
flour  mill  in  the  said  buildings.  The  plaintiffs  in  the  j^ear  1903 
erected  premises  on  the  said  stands  now  occupied  by  them  and 
used  the  party  wall  therefor.  If  any  annoyance  was  caused  to 
the  plaintiffs  by  noise  or  vibration  the  same  was  caused  by  the 
unskilful  manner  in  which  the  plaintiffs  had  used  the  said  party 
wall. 

The  replication  joined  issue. 

The  facts  appear  from  the  judgment. 

J.  de  ViUiers,  for  the  plaintiffs:  The  principle  of  the  law  is 
that  no  one  should  use  his  property  so  as  to  injure  another.  The 
term  "injure"  also  includes  personal  discomfort.  It  makes  no 
difference,  therefore,  in  the  case  where  any  one  complains  of  his 
personal  comfort  being  interfered  with,  whether  he  be  owner  or 
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tenant;  see  Pollock,  The  Law  of  TorU,  6th  ed.  p.  389.  The 
defendants  are  running  their  mills  at  a  very  high  speed,  and 
are  thereby  greatly  interfering  with  the  personal  comfort  of  the 
plaintiflb;  see  Stwrgea  v.  Bridgman  ([1879]  11  Ch.  Div.,  at 
p.  865).  The  mere  fact  that  the  plaintiffs  only  became  occupiers 
of  the  premises  subsequent  to  the  erection  of  the  miUs  ma^ee  no 
difference,  inasmuch  as  a  nuisance  only  becomes  such  when  it  is  felt. 

C,  Q.  Ward,  for  the  defendants,  did  not  dispute  that  lessees 
as  a  general  rule  could  daim  to  have  a  nuisance  interfering  with 
their  personal  comfort  abated  He  submitted  that  the  noise  and 
vibration  caused  by  defendants'  mill  could  not  reasonably  be  said 
to  amount  to  a  nuisance.  The  locality,  moreover,  was  not  a  resi- 
dential, but  a  business  locality.  The  nuisance,  if  any,  was  mainly 
due  to  the  party  wall  erected  by  agreement  between  plaintiffs' 
landlord  and  the  defendants,  and  also  to  the  flimsy  manner  in 
which  plaintiffs'  building  was  constructed.  See  St  ffdena  Sindt- 
ing  Co,  v.  Tipping  ([1866]  11  H.L.C.  642);  du  Tail  v.  de  Bot 
(2  S.C.  213);  Holland  v.  Scott  (2  E.D.C.  307);  Salwin  v.  North 
Brancepeth  Coal  Co,  ([1874]  L.R  9  Ch.  App.  706). 

de  ViUierSy  in  reply,  referred  to  the  following  authorities: 
ScoU  V.  FiHh  (10  L.T.R  240);  Oort  v.  Clark  (18  LT.R.  843); 
Heather  v.  Pa/rdon  (37  LT.R  393). 

Cur,  adv.  wU. 

Postea  (October  26)  :— 

Wessels,  J. :  The  material  facts  in  this  case  are :  The  plain- 
tiffs are  the  lessees  and  occupiers  of  certain  stands  in  von  Weilligh 
and  Main  Streets,  Marshall's  Township.  The  defendants  are  the 
owners  of  a  certain  flour  mill  adjoining  tlie  stand  occupied  by 
the  plaintiffs.  On  the  stands  of  the  plaintiffs  is  erected  a  build- 
ing with  a  large  iron  roof,  built  up  against  an  extensive  party 
wall,  which  separates  the  property  occupied  by  the  plaintiffs 
from  that  occupied  by  the  defendants.  The  building  of  the 
plaintiffs  is  used  for  a  warehouse,  and  part  of  this  warehouse 
is  used  for  offices.  These  offices  are  built  of  a  composition, 
analogous  to  wood  and  iron,  cuid  supported  by  iron  stanchions. 
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The  flour  mill  of  the  defendants  is  worked  by  engines  of  a  high 
motive  power.  There  have  been  flonr  mills  on  this  property 
almost  since  Johannesburg  became  a  town,  and  the  defendants 
have  been  using*  those  mills  as  they  are  now  run  since  1897. 
The  building  occupied  by  the  defendants  is  of  comparatively 
recent  date.  The  locality  is  not  a  residential,  but  a  business 
locality,  and  in  the  neighbourhood  are  several  industrial  works, 
like  the  Castle  breweries,  Flemming's  flour  mills,  some  saw  mills 
and  foundries.  When  the  defendants  work  their  mills  there  is  a 
slight  vibration  in  the  building  occupied  by  the  plaintifis,  and 
the  hum  of  machinery  is  heard.  Plaintiffs  state  that  this  noise 
was  worse  in  March  than  it  is  now;  but  I  find  it  a  fact  that  since 
a  date  long  before  March  there  has  been  no  alteration  whatever 
in  the  engines,  mills  or  buildings  of  the  defendants,  and  that  if 
the  plaintifls  are  right  that  there  was  more  noise  in  March,  the 
cause  was  something  extraneous  to  the  premises  of  the  defendants. 
Upon  inspection  I  find  that  the  noise  is  not  excessive  or  of  such 
a  nature  as  to  be  considered  unusual  in  the  locality  where  the 
premises  gf  the  plaintiffs  and  the  defendants  are  situated.  The 
cause  of  the  humming  noise  is  to  be  found  in  the  engines  of  high 
speed  which  drive  the  mills,  and  it  is  aggravated  by  the  fact 
that  there  is  an  extensive  party  wall  with  no  very  deep  founda- 
tions between  the  two  premises.  This  party  wall  was  erected 
by  agreement  between  the  owners  of  the  adjoining  stands  at  a 
time  when  the  flour  mills  already  existed. 

From  these  facts  I  conclude  that  in  so  far  as  the  vibration 
and  hum  is  increased  by  the  fact  that  the  party  wall  acts  as 
a  medium  for  transmitting  sound  and  vibration,  the  occupiers 
cannot  be  in  a  better  position  than  the  owners  (auctores  eorum) ; 
that  almost  all,  if  not  all,  the  vibration  is  caused  by  the  fact  that 
the  building  occupied  by  the  plaintiffs  -is  built  right  up  against 
the  party  wall,  is  of  a  very  flimsy  nature,  and  any  slight  tremb- 
ling in  the  party  wall  will  cause,  a  vibration  throughout  the 
whole  structure  of  the  plaintiffa  The  huge  iron  roof  with  its 
large  span  acts  as  a  sounding-board,  and  being  firmly  connected 
with  the  party  wall,  makes  the  hum  of  defendants*  machinery 
more  plainly  heard  than  would  be  the  case  if  the  roof  were  not 
joined  to  the  party  wall,  or  if  the  party  wall  were  a  more  solid 
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stmctare.  In  Oavmi  v..  Finney  (8  Ch.  App.  8)  Lord  Selbobne 
says :  "  If  my  neighbour  builds  a  house  against  a  party  wall  next 
to  my  own,  and  I  hear  through  the  wall  more  than  is  agreeable 
to  me  of  the  sounds  from  his  nurseiy  or  music-room,  it  does  not 
follow,  even  if  I  am  nervously  sensitive  or  in  bad  health,  that  I 
can  bring  an  action  or  obtain  an  injunction."  If  such  is  the  case 
where  two  dwelling-houses  adjoin  with  a  party  wall  between 
them  in  a  residential  neighbourhood,  &  fortiori  it  is  the  case 
in  a  business  and  industrial  neighbourhood,  where  an  extensive 
and  not  too  solid  party  wall  separates  a  flour  mill  from  a 
warehouse. 

As,  therefore,  the  defendants  are  carrying  on  a  legitimate 
busmess  in  a  legitimate  manner,  the  owners  of  the  adjoining 
premises  cannot  complain  if  they  hear  the  hum  of  the  machineiy 
in  the  flour  mills,  more  especially  as  their  own  flimsy  iron  struc- 
ture tends  to  increase  the  sound.  Therefore  the  lessees  and  occu- 
piers have  also  no  right'to  complain.  Moreover,  in  a  case  of  this 
kind,  the  maxim  Lex  n&a  favet  votia  ddieatorum  applies,  for 
there  are  many  matters  in  connection  with  which  neighbours 
necessarily  inflict  on  each  other  some  inconvenience  or  discomfort 
This  discomfort  persons  ordinarily  constituted  may  r^ard  as 
trifling,  whilst  those  of  sensitive  Or  irritable  temperament  may 
consider  it  unbearable.  Now  the  law  regards  only  the  persons 
of  ordinary  temperament,  and  shows  no  special  favour  to  the 
supersensitive  (Brand  v.  Hammersmith  Railway,  LR  2  Q.B. 
246).  We  have  it  in  evidence  that  some  of  the  plaintifls'  clerks 
do  not  find  the  noise  unbearable,  though  the  plaintiff  Alfred 
Webb  finds  that  the  noise  aflecte  his  nerves.  I  have  myself  heard 
the  noise,  and  I  cannot  find  it  excessive,  or  one  to  which  a  person 
of  ordinary  temperament  would  not  soon  accustom  himself. 
Under  these  circumstances  there  must  be  judgment  for  the 
defendants  with  costs. 

Plaintiffs'  Attorney :  W,  Sonnenberg ;  Defendants'  Attorney: 
S.  Zwarenstein, 
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NATHANSON  AND  ANOTHER  v.  DENNILL 
1904.    October  21,  24  and  25.    WxsssLs,  J. 

Principal  and  surety. — SujytyMp, — Material  alteration  between  creditor 
and  principal  debtor, — Effect  on  Migaiions  of  tfirety. 

By  an  agreement  between  the  plaintiA  and  one  M,  the  latter  under- 
took to  erect  certain  buildings  for  the  plaintifl^.  In  terms  of  the 
said  agreement  M  was  to  be  paid  periodically  for  the  amount  of 
work  completed,  but  fi-om  the  periodical  payments  so  to  be  made 
to  him  the  plainti£b  were  entitled  to  deduct  a  certain  percentage 
and  retain  the  same  until  the  whole  building  was  completed.  Ig'or 
the  due  performance  of  this  contract  on  the  part  of  M  the  defend- 
ant became  surety  to  the  extent  of  £1000.  Shortly  after  opera- 
tions were  commenced  M  found  difficulty  in  carrying  out  the 
work,  and  the  plaintiffs,  in  order  to  assist  him,  agreed  without  the 
knowledge  of  the  defendant  to  relax  their  right  to  the  retention 
mon^.*  M,  howerer,  ultimat^y  failed  to  complete  the  building, 
and  it  appeared  that  the  plaintiflb  had  by  this  time  paid  him  very 
nearly  £2000  which,  but  for  their  agreement  to  forego  their  right 
to  the  retention  money,  they  might  have  had  in  hand.  Held^  that 
the  agreement  on  the  part  of  the  plaintiflfs  to  forego  their  right  to 
the  retention  money  was  such  a  material  alteration  of  the  original 
contract  between  the  plaintiffs  and  M  as  to  discharge  the  defendant 
from  liability. 

This  was  an  action  for  the  recovery  of  £1000^  alleged  to  be 
due  under  an  agreement  of  suretyship. 

It  appeared  that  by  an  agreement  entered  into  between  the 
plaintiffs  and  one  Muldoon  on  the  2nd  February,  1903,  Muldoon 
undertook  to  erect  a  certain  building  for  the  plaintiffs  at  a  cost  of 
£10,557.  In  terms  of  the  said  agreement  lAildoon  was  from 
time  to  time  to  be  paid  on  a  certificate  from  the  lircliitect>  when- 
ever he  had  completed  work  to  the  value  pf  £400 ;  but  of  this 
amount  the  plaintiffs  were  entitled  to  retain  20  per  cent  until  a 
certain  sum  was  reached.  Thereafter  he  w^  to  receive  full  pay- 
ment for  the  amount  of  work  from  time  to  time  completed,  and 
the  percentage  retained  by  the  plaintiiEs  was  to  be  paid  to  Muldoon 
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on  completion  of  the  whole  building.  The  building  was  to  be 
completed  within  five  months  from  the  2nd  February,  1903,  and 
Muldoon  boond  himself  to  pay  £10  per  day  as  and  for  liquidated 
damages  should  he  fail  to  complete  the  building  within  the  speci- 
fied time.  By  an  agreement  entered  into  on  the  14th  February, 
1903,  between  the  plaintiffs  and  the  defendant,  the  latter  bound 
himself  to  the  plaintiffs  as  surety  in  solidum  and  co-principal 
debtor  for  the  sum  of  £1000  for  any  losses,  costs  or  damages 
they  might  sustain  or  be  put  to  in  the  event  of  Muldoon  failing 
to  carry  out  the  terms  and  conditions  of  the  said  building  con- 
tract Muldoon  duly  commenced  the  work;  but  about  April, 
1903,  he  appeared  to  find  some  difficulty  in  carrying  out  the 
contract,  and  the  plaintiff's  thereupon,  in  order  to  assist  him,  con- 
sented to  relax  their  right  to  retain  the  20  per  cent  on  the 
periodical  payments.  On  the  30th  September,  1903,  the  building 
being  then  still  incompleted,  Muldoon  abandoned  the  contract  and 
absconded.  The  plaintiffs  now,  in  claiming  the  £1000  from  the 
defendant  under  the  agreement  of  suretyship,  alleged  that  when 
Muldoon  absconded  they  hafl  already  paid  him  £9721, 198.  fid. ; 
that  they  were  thereupon  compelled  to  employ  other  persons  to 
complete  the  work  at  a  further  cost  of  £1768,  11a  9d. ;  that 
making  certain  deductions  for  extras  and  adding  an  amount  as  a 
penalty  for  delay,  they  had  suffered  damages  to  the  extent  of 
£1711,  7a  3d. 

The  defendant  denied  that  the  plaintiffs  had  suffered  dama- 
ges to  the  extent  of  £1711,  7a  3d.,  and  that  they  had  paid 
Muldoon  the  sum  of  £9721,  19a  6d.  They  pleaded  that  if  the 
plaintiffs  had  paid  Muldoon  the  sum  of  £9721, 19a  fid.  the  said 
sum  was  not  paid  under  the  building  contract,  but  voluntarily. 

The  plaintiffs  in  reply  to  this  alleged  th^t,  if  the  amount  was 
not  paid  under  the  building  contract,  it  was  paid  with  the  know- 
ledge and  approval  of  the  defendant,  at  his  request  and  for  his  ■ 
use  and  benefit. 

During  the  course  of  the  trial  it  became  common  cause  that 
the  plaintiffs  had  paid  Muldoon  the  sUm  of  £9721,  19s.  6d. 
Admittedly,  therefore,  they  had  peAd  Muldoon  very  nearly 
£2000  which  they,  but  for  their  agreement  to  relax  their  right 
to  the  retention  money,  might  have  had  in  hand  at  the  time 
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Muldoon  absconded.  It  was  also  proved  that  they  had  relaxed 
their  right  to  the  retention  money  without  the  knowledge  and 
consent  of  the  defendant. 

C.  F.  StaUanl  (with  him  G.  Wille),  for  the  plaintiffs,  having 
dealt  with  the  facts,  submitted  that  even  if  the  retention  money 
had  not  been  retained  in  terms  of  the  contract,  the  surety  would 
still  be  liable  unless  he  could  show  that  he  had  been  damnified 
by  that  act.  The  defendant  was  not  damnified,  because  if  the 
money  had  not  been  paid  out  to  Muldoon  he  would  have  been 
obliged  to  abandon  the  contract  at  a  very  early  date ;  see  Meyer 
V.  Coetzee  ([1893]  Off.  Rep.,  I.ieonard's  Translation,  26),  and  Warre 
y.  CalveH  (6  L  J. ,K.B.  219). 

(7.  0.  Ward  (with  him  L.  KeUey\  for  the  defendant,  comtra: 
The  agreement  by  plaintiffs  to  forego  their  right  to  the  reten- 
tion money  was  such  a  material  alteration  of  the  original  agree- 
ment as  to  discharge  the  defendant  from  liability.  See  Colonial 
Oovemment  v.  Edenborough  (4  S.C.  290) ;  General  Steam  Navi- 
gation Co.v.  Roll  (6  C.B.,  N.S.  650.  appeal  584);  Larkins  & 
Green  v.  Bok,  N,0,  (2  Kotz^,  108). 

Wessels,  J.:  It  is  clear  that  under  the  building  contract 
between  the  plaintiffs  and  Muldoon  (for  the  due  performance  of 
which  the  defendant  as  surety  became  liable  to  the  extent  of 
£1000)  the  plaintiffs  had  a  right  to  retain  a  percentage  of  the 
payments  to  be  made  from  time  to  time  to  Muldoon  until  the 
whole  building  was  pompleted.  Shortly  after  building  operations 
were  started  the  plaintiffs  agreed  to  relax  their  right  to  retain 
this  money,  and  by  the  time  Muldoon  abandoned  the  contract 
and  absconded  the  plaintiffs  had  paid  him  in  full  what  was  due 
to  him,  without  keeping  back  the  retention  money. 

The  case  for  the  plaintiffs  is  that  the  money  was  paid  to 
Muldoon  'with  the  full  knowledge  and  consent  of  the  defeiidant. 
The  onus  of  establishing  this  lies  on  the  plaintiffs,  and  the  con- 
clusion I  have  come  to  on  the  evidence  is  that  thd[  defendant 
knew  nothing  of  the  agreement  by  the  plaintiffs  to  relatx  their 
right  to  the  retention  money,  and  A  fortiori  that  he  never  con- 
sented thereto.    That  being  so,  does  the  alteration  of  the  agree- 
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ment  regarding  the  retention  money  between  the  plaintiffs  and 
Muldoon  make  any  difference  to  the  defendant  ?  Now  it  is  dear 
that  by  our  law  €is  well  as  by  the  law  qf  England,  wher^  a 
material  alteration  is  made  between  the  creditor  and  the  prin- 
cipal debtor  in  an  agreement  to  which  there  is  a  surety,  such 
surety  is  entitled  to  say  that  he  will  not  be  bound.  The  law  is 
laid  down  very  clearly  by  Sir  Hekry  de  Villiers  in  Colonial 
Government  v.  Edenborough  (4  S.C.  290),  where  he  says  at  page 
296 :  "The  engagement  of  the  surety  is  accessory  to  the  principal 
obligation,  and  from  this  circumstance  several  important  conse- 
quences ensue.  One  of  these  is  that  the  extinction  of  the  prin- 
cipal obligation  extinguishes  that  of  the  surety.  It  follows, 
hence,  that  if  the  principal  debtor  is  discharged,  whether  by 
release,  or  by  compensation,  or  by  novation,  or  in  any  other  way, 
the  surety  is  entitled  to  the  benefit  of  the  discharge.'  If,  there- 
fore, a  binding  contract  is  entered  into  between  the  creditor  and 
the  principal  debtor  by  which  a  material  alteration  ia  made  in 
the  original  contract  to  which  the  surety  was  a  party,  he  is 
clearly  not  bound  by  the  new  contract,  and^  inasmuch  as  the 
original  contract  is  at  an  end,  his  accessory  obligation  ceases 
altogether."     That  is  the  law  as  I  have  always  understood  it. 

The  next  (juestion  which  arises  is  whether  there  was  such  a 
material  alteration  in  the  contract  between  the  plaintiffs  and 
Muldoon  as  to  entitle  the  defendant  to  claim  a  discharge  from  his 
obligations  as  surety.  Now  the  best  test  of  tliis  seems  to  me  to 
be  whether  the  alteration  is  prejudicial  to  the  interests  of  the 
surety,  and  whether,  but  for  the  provisions  which  have  been 
alterecU  he  would  liave  agreed  to  become  bound  as  surety.  That 
the  agreement  by  the  plaintiffs  to  forego  their  right  to  the  reten- 
tion money  was  prejudicial  to  the  defendant  can  hardly  be  doubted, 
because,  if  the  plaintiffs  had  retained  the  percentage  they  were 
entitled  to,  they  would  now  liave  had  in  their  hands  a  sum 
exceeding  the  damage  they  have  suffered.  The  contract  price, 
moreover,  was  ewimittedly  low,  and  it  is  inconceivable  that  the 
defendant,  with  a  knowledge  of  all  the  circumstances,  would  have 
agreed  to  become  bound  but  for  the  obligation  on  the  part  of 
Muldoon  to  forego  a  percentage  of  his  money  until  completion  of 
the  building.     Under  these  circumstances  I  am  of  opinion  that 
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the  contract  between  the  plaintiffs  and  Muldoon,  by  which  the 
former  agreed  to  forego  their  right  to  the  retention  money,  was 
such  a  material  alteration  of  the  original  agreement  as  to  entitle 
the  defendant  to  a  discharge  from  his  obligation  as  surety. 
There  must  therefore  be  judgmeat  for  the  defendant  with  costs. 

Plaintiffs', Attorneys:    Baumann  &  GilfiUan     Defendant's 
Attorneys :  LfiTice  <k  Hoyle, 
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1904.     October  25,  26,  27,  28,  and  November  1.     Wessels,  J. 

Contract — Solicitor  and  client. — Agreement  contrary  to  public  policy. 

Plaintiff,  who  was  member  of  a  firm  of  solicitors  acting  for  a  partner- 
ship consisting  of  defendant  and  A,  having  ascertained  certain 
facts  from  which  he  concluded  that  A  was  attempting  to  defraud 
the  defendant  by  acquiring  certain  secret  profits,  communicated 
his  information  to  the  defendant,  and,  while  still  continuing  to 
act  as  the  solicitor  for  the  partnership  of  defendant  and  A,  ac- 
cepted a  retainer  in  the  form  of  certain  shares  from  the  defendant 
for  the  purpose  of  watching  the  interests  of  the  defendant  as 
against  his  partner  A.  Hddy  in  an  action  by  the  plaintiff  to 
recover  the  said  shares,  that  the  contract  between  the  plaintiff  and 
the  defendant  ought  not  to  be  enforced  by  reason  of  its  being 
immoral  and  contrary  to  public  policy. 

The  plaintiff,  a  solicitor,  sued  the  defendant,  a  speculator,  for 
(a)  delivery  of  1000  shares  in  the  African  Agricultural  and 
Finance  Corporation,  alleged  to  be  due  to  him  by  virtue  of  a 
written  agreement  dated  the  10th  March,  1904,  in  terms  of 
which  agreement  the  defendant,  in  consideration  of  valuable  ser- 
vices theretofore  rendered  to  him  by  the  plaintiff,  undertook  to 
transfer  the  said  shares  to  the  plaintiff  on  demand,  and,  pending 
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transfer,  to  hold  the  same  in  trust  for  the  plaintiff  together  with 
all  bonoMS,  dividends  Or  profits  accruing  since  the  date  of  the 
agreement;  and  (6)  £2000  as  and  for  damages  alleged  to  have 
been  sustained  by  reason  of  a  refusal  on  the  part  of  the  defend- 
ant to  transfer  the  said  shares  when  demanded  on  the  15th 
June,  1904. 

In  the  alternative  the  plaintiff  claimed  (a)  £3500,  the  value 
of  the  said  shares  as  on  the  15th  June,  1904,  at  £3,  10s.  per 
share;  (b)  a  full,  true  and  particular  account  of  all  bonuses, 
dividends  or  profits  that  accrued  on  the  said  shares  from  and  after 
the  10th  March,  1904 ;  and  (c)  interest  on  £3500  at  6  per  cent,  a 
tempore  morae. 

The  defendant,  according  to  the  plea  filed,  pleaded  a  general 
denial  of  liability.  He  further  alleged  that  on  or  about  the  17th 
April,  1904,  an  agreement  was  verbally  entered  into  between 
himself  and  the  plaintiff  that  the  plaintiff  should  procure  for  him 
an  undertaking  in  writing  from  or  on  behalf  of  the  African 
Agricultural  and  Finance  Corporation  that  he,  the  defendant, 
should  receive  an  appointment  in  the  said  company  at  a  salary 
of  £1500,  and  also  that  he,  the  plaintiff,  would  bring  about  that 
defendant  should  be  in  the  directorate  of  the  said  company.  In 
consideration  of  such  services  to  be  rendered  by  the  plaintiff,  the 
defendant  undertook  to  give  the  plaintiff  1000  shares  in  the  said 
company,  subject  to  the  condition  that  the  defendant  should  not 
deliver  such  shares  until  he,  the  defendant,  had  received  and  held 
control  over  the  shares  to  be  allotted  to  him,  namely,  when  the 
pool  in  connection  with  said  shares  was  at  an  end.  I^laintiff  was 
to  receive  the  profits  from  the  said  shares  pending  such  delivery. 
The  plaintiff  fraudulently  drew  up  a  document  in  terms  of  the 
document  referred  to  in  the  declaration  without  inserting  the 
conditions  as  above  set  forth,  and  induced  the  defendant  to  sign 
the  same  on  the  fraudulent  representation  that  it  was  in  accord- 
ance with  the  agreement  verbally  come  to  between  them,  and 
contained  the  said  conditions.  The  plaintiff  had  not  performed 
the  services  which  formed  the  consideration  for  defendant's 
undertaking  to  deliver  him  the  said  shares,  and,  it  being  now 
impossible  for  him  to  perform  the  same,  the  said  agreement  was 
at  end. 
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As  a  further  plea  the  defendant  alleged  that  it  was  a 
condition  of  entering  on  the  said  agreement,  referred  to  in  hia 
plea,  that  such  agreement  should  lapse  in  case  ^  the  negotiations, 
with  regard  to  making  over  certain  lands  and  assets  belonging 
to  the  defendant  and  others  to  the  said  company,  should  be  broken 
off,  and  that  the  said  negotiations  had  now  been  broken  off. 

0.  G,  Ward  (with  him  0.  T.  Morice),  for  the  defendant,  in  the 
course  of  his  argument,  however,  raised  two  further  defences. 
The  first  was  that  the  agreement  between  the  plaintiff  and  the 
defendant,  assuming  plaintifTs  version  to  be  correct,  ought  not 
to  be  enforced  by  the  Court  inasmuch  as  it  was  immoral  and 
contrary  to  public  policy.  The  other  was  to  the  effect  that  the 
plaintiff  had  obtained  the  agreement  from  the  defendant  through 
undue  influence. 

/.  W,  Leonard,  K,C,  (with  him  Manfred  Natlutn),  objected 
to  the  latter  on  the  ground  that  a  defence  of  that  nature  ought 
to  have  been  specially  pleaded,  and  that  the  conduct  of  the  case 
was  not  directed  to  the  issue  raised  thereby.  He  admitted  that 
he  could  not  object  to  the  former  being  raised. 

Wessels,  J.,  in  view  of  the  fact  that  undue  influence  had  not 
been  pleaded,  and  that  the  conduct  of  the  case  was  not  directed 
to  such  ail  issue^  held  that  the  question  as  to  whether  the  plain- 
tiflf  exercised  any  undue  influence  over  the  defendant  could  no^  be 
taken  into  account  in  considering  whether  the  contract  ought  not 
to  be  enforced  by  reason  of  its  being  contrary  to  public  policy. 

The  facts  and  the  arguments  of  counsel  on  this  point  are 
sufficiently  noted  in  the  judgment. 

Cur.  adv.  vult. 

Postea  (November  1): — 

Wessels,  J. :  In  this  case  the  plaintiff,  a  solicitor,  sues  the 
defendant  upon  a  contract  made  by  the  plaintiff  and  defendant, 
whereby  the  defendant  promised  to  give  the  plaintiff  1000  shares 
in  the  South  African  Agricultural  and  Finance  Corporation  for 
services  rendered  by  plaintiff  to  defendant. 

The  defendant  pleads  that  there  was  a  v^bal  agreement 
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between  plaintiff  and  defendant  that  plaintiff  should  procure  for 
the  defendant  an  appointment  in  the  corporation  aforesaid  at 
£1500  a  year,  and  also  that  defendant  should  be  a  director  of  the 
corporation.  Plaintiff  put  this  verbal  agreement  at  a  later  date 
into  writing,  but  fraudulently  omitt-ed  to  insert  that  it  was  a 
condition  precedent  to  the  grant  of  the  1000  shares  that  plaintiff 
should  obtain  for  defendant  the  billet  at  £1500  and  the  director- 
ship. Besides  these  there  were  other  pleas,  but  these  were  not 
insisted  on  at  the  trial.  The  defendant's  case,  therefore,  really 
amounts  to  this.  He  admits  that  he  signed  an  undertaking  to 
give  plaintiff  1000  shares,  but  he  says  that  no  services  were 
rendered  to  him  by  the  plaintiff,  inasmuch  as  he  did  not  get  the 
defendant  the  billet  and  did  not  cause  him  to  become  a  director. 
The  latter  condition  Mr.  Ward  admitted  was  not  pressed,  so  that 
the  whole*  case  eventually  resolved  itself  into  the  question 
whether  there  was  a  promise  on  the  part  of  plaintiff  that  he 
would  procure  for  defendant  a  billet  at  £1500  a  year,  and 
whether  when  the  agreement  was  made  plaintiff  led  the  defend- 
ant to  believe  that  he  had  inserted  this  condition  in  the  docu- 
ment wliich  plaintiff  signed. 

It  is  unnecessary  for  me  to  go  into  all  the  dreary  details 
of  this  case.     The  main  facts  are  as  follows  : — 

(1)  The  plaintiff  was  partner  with  a  certain  Jacobson  in  a 
firm  of  solicitoi-s. 

(2)  The  defendant  was  partner  in  the  firm  of  Aaron  b 
Steinweiss. 

(3)  Jacobson  &  Hutton  were  the  solicitors  of  Aaron  & 
Steinweiss. 

(4)  Jacobson  and  Aaron  made  in  March,  1904,  an  agreement 
with  Carlis  that  they  should  become  shareholders  in  the  S.  A-  A. 
and  F.  Corporation,  and  that  they  were  to  be  directors  in  the 
corporation,  each  getting  £3000  a  year  and  certain  shares.  This 
agreement  was  signed  in  May,  1904. 

(5)  Besides  this  agreement  there  was  a  secret  agreement 
made  on  the  21st  March  by  which  the  shares  were  to  be  pooled, 
and  by  which  there  was  an  arrangement  that  Aaron  was  to  get 
in  addition  to  his  £3000  per  annum  also  30,000  shares. 

(6)  The  consideration  of  these  agreements  was  that  Aaron 
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nhould  put  certain  land  into  the  corporation  if  he  won  his  action 
against  the  Johannesburg  Municipality. 

(7)  This  land  belonged  to  the  partnership  of  Aaron  b 
Steinweiss. 

(8)  Steinweiss  knew  of  the  agreement  of  the  16th  May,  but  he 
did  not  know  of  the  exact  terms  of  the  agreement  of  the  2l8t 
March.  He  knew,  therefore,  that  he  was  going  to  share  with 
Aaron  in  the  corporation  shares  which  were  mentioned  in  the 
deed  of  the  16th  May,  but  he  did  not  know  that  Aaron  was  get- 
ting £3000  a  year  for  his  services  and  over  and  above  that  a 
bonus  of  30,000  shares. 

(9)  There  is  no  proof  that  Hutton  knew  of  the  exact  terms  of 
the  secret  contract  of  the  21st  March,  but  he  was  aware  that 
there  were  arrangements  between  Jacobson  and  Carlis  which 
were  not  disclosed  in  the  contract  of  the  16th  May.  He  knew 
that  Aaron  was  getting  advantages  which  Steinweiss  did  not 
get. 

(10)  In  some  way  or  other  (it  is  not  dear  how)  Stdnweiss 
came  to  know  that  Aaron  was  getting  some  advantages  from 
Carlis  and  Jacobson  in  which  he  (Steinweiss)  was  not  par- 
ticipating. 

(11)  Hutton  and  Jacobson  dissolved  their  partnership  when 
Jacobson  joined  Carlis  and  Aaron,  and  a  new  partnership  of 
Hutton  b  Meyer  was  formed. 

(12)  This  partnership  continued  to  be  the  solicitors  of  the 
firm  of  Aaron  &  Steinweiss,  and  also  became  the  solicitors  of 
the  corporation. 

(13)  Hutton  asked  Jacobson  to  give  him  1000  shares ;  this 
Jacobson  refused  to  do.  He  then  approached  Aaron,  who  also 
refused.  He  thereupon  set  about  forming  a  plan  to  see  how  he 
could  get  the  1000  shares  out  of  Steinweiss. 

(14)  He  found  Steinweiss  suspicious  of  Aaron,  and  as  he 
knew  there  was  some  secret  arrangement  he  fanned  the  sus- 
picions of  Aaron  into  a  livelier  flame.  He  told  Steinweiss  that 
Aaron  was  getting  advantages  which  he  did  not  get  He  instilled 
into  Aaron  the  necessity  of  having  some  one  to  look  after  his 
interests.  Steinweiss  begged  Hutton  to  act  as  his  attorney  and 
to  protect  him  against  Aaron.    Hutton  demurred,  and  pointed 
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out  how  such  a  course  might  cause  hiih  to  lose  Aaron's  business. 
This  made  Steinweiss  all  the  more  anxious  to  secure  Hutton's 
services,  and  then  Hutton  proposed  that  Steinweiss  should  give 
him  1000  shares  as  a  retainer.  Hutton  was  at  this  time  very 
anxious  to  get  money,  for  he  was  eontemplating  a  trip  to 
England  ;  this  is  manifest  from  his  letters  and  his  conduct. 
Hutton  did  not  promise  to  Steinweiss  that  he  would  get  him 
£1500  a  year  and  a  seat  on  the  board  of  the  S.  A.  A.  'and  F. 
Corporation,  but  he  held  out  great  hopes  to  Steinweiss  that  his 
exertions  in  that  direction  i^ould  eventually  be  crowned  with  suc- 
cess, and  Steinweiss  anticipated  that  Hutton  would  be  successful 

(15)  Hutton  interviewed  Jacobson  and  Aaron  and  tried  to 
induce  them  to  make  with  Steinweiss  an  agreement  for  a  definite 
billet  and  for  a  seat  on  the  board. 

(16)  When  he  found  that  there  was  very  little  chance  of 
success  in  this  direction,  he  thought  it  about  time  to  get  his 
verbal  arrangement  with  Steinweiss  ^ut  into  writing.  Whether 
the  story  as  told  by  Hutton  is  the  correct  one,  or  that  of 
Steinweiss,  it  is  difficult  to  say,  for  the  testimony  of  the  one  is 
as  little  worthy  of  acceptance  as  that  of  the  other ;  but  it  is  an 
indisputable  fact  that  on  Sunday  the  17th  April  an  agreement 
was  signed  by  Steinweiss,  the  terms  of  which  are  embodied  in  the 
document  made  up  by  Mr.  Meyer  partly  from  the  torn  scraps  of 
the  original  and  from  Mr.  Meyer's  memory.  The  terms  of  this 
agreement  are  as  follows : — 

This  will  serve  to  oonfinn  the  agreement  arrived  at  between  us 
whereby  in  consideration  of  valuable  personal  service  rendered' me  by 
yoa  1  undertake  to  transfer  to  joa  one  thousand  fully  paid-up  shares 
in  the  African  Agricultural  and  Finance  Corporation,  Limited.  Pend- 
ing tranirfer  of  such  shares  I  agree  to  hold  same  in  trust  for  you,  and 
to  deliver  to  you  all  bonuses,  dividends  or  profits  that  may  aocme  in 
respect  of  such  1000  shares. 

Now  this  document  was  read  by  Steinweiss  and  signed  by 
him,  and  embodies  the  terms  of  tlie  agreement  between  Hutton 
and  Steinweiss.  It  is  clear  from  Mr.  Meyer's  testimony  (which  I 
accept  entirely)  that  Steinweiss  did  not  repudiate  the  document 
as  fraudulent  when  it  was  read  to  him  by  Meyer.  His  point  was 
that  np  service  bad  been  rendered,  and  therefore  the  document 


HUTTON  V.  STEINWEISS.  299 

was  valueless.  Now  when  he  signed  the  document  he  certainly 
thought  that  HuttQn  had  done  him  some  service,  and  he  hoped 
that  Button's  interference  on  his  behalf  might  be  successful. 

The  plea  now  raised,  that  Hutton  had  read  out  the  document 
as  though  it  contained  a  clause  that  he  was  to  get  Steinweiss  the 
billet  and  the  seat  on  the  board,  is  quite  unacceptable.  No 
sooner  had  Hutton  got  the  document  than  Steinweiss  began  to 
negotiate  with  Hutton  for  what  price  he  could  buy  back  the 
shares,  and  Hutton,  who  was  anxious  to  get  money,  promptly 
replied  by  quoting  his  price. 

(17)  After  Hutton  was  armed  with  the  written  agreement  he 
set  about  to  try  and  get  the  shares  out  of  Steinweiss.  The  idea 
of  getting  Steinweiss  a  billet  and  a  seat  on  the  board  was  wholly 
forgotten,  and  Hutton's  one  idea  was  now  to  get  the  shares  or 
their  value. 

'  (18)  Hutton  knew  full  well  that  the  shares  were  pooled,  and 
that  Steinweiss  could  not  deliver  them  without  the  consent  of  all 
parties,  and  he  thought  that  if  he  could  get  the  shares  he  could 
make  his  own  price  for  them. 

(19)  In  June  the  action  of  Aaron  v.  Johannesburg  Munici- 
pality was  coming  to  a  head.  Aaron,  Jaoobson,  Hutton  and  Carlis 
were  at  Pretoria,  whilst  Steinweiss  remained  in  Johannesburg. 
Hutton  was  growing  impatient  that  he  could  not  get  the  shares  out 
of  Steinweiss,  for  as  the  shares  were  pooled  he  was  being  baulked 
by  Aaron,  Jaoobson  and  Carlis.  He  was  also  growing  suspicious 
as  to  whether  he  would  really  be  the  solicitor  of  the  corporation ; 
so  he  met  Aaron  and  Jacobson  and  asked  them  for  a  letter  to 
tiie  effect  that  he  was  to  be  the  company's  solicitor.  .  Aaron  put 
him  off  He  then  told  Aaron  that  he  was  the  solicitor  of  Stein- 
weiss, and  that  he  had  got  1000  shares  from  him. 

The  above  is  the  only  rational  explanation  I  can  give  of  his 
conduct  He  tried  by  threatening  Aaron  with  the  fact  that  he 
was  acting  for  Steinweiss  to  get  Aaron  to  use  his  influence  to 
release  the  1000  shares.  No  other  view  can  account  for  his  con- 
duct ;  for  from  this  moment,  on  his  own  showing  in  his  aflSdavit 
in  the  petition  for  further  discovery,  his  attention  was  directed 
far  more  towards  getting  -his  own  1000  shares  than  towards 
safeguarding  the  interests  of  Steinweiss. 
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(20)  In  the  next  phase  of  the  story  the  conduct  of  Button  is 
despicable  to  an  extreme  degree.  Aaron  was  extremely  annoyed 
both  that  Steinweiss  had  bdgun  so  far  to  suspect  him  as  to  employ 
a  solicitor,  and  that  Steinweiss'  promise  of  1000  shares  placed 
the  pool  in  a  precarious  position.  He  made  up  his  mind  then 
and  there  to  dissolve  partnership  with  Steinweiss;  he  wires  for 
Steinweiss  and  for  Mr.  du  Toit  Steinweiss  arrives,  and  in  the 
presence  of  Jacobson  and  Button  there  is  a  furious  quarrel 
Aaron  charges  Steinweiss  with  want  of  confidence  in  him,  and 
calls  Button  a  dirty  detective.  The  dissolution  is  resolved  upon, 
and  du  Toit  is  appointed  arbitrator.  The  parties  are  too  excited 
to  be  present,  so  Jacobson  is  deputed  to  act.  for  Aaron,  and 
Button  for  Steinweiss.  Button's  time  at  this  di&solution  is 
apparently  almost  entirely  occupied  with  his  1000  sharea  He 
insists  on  this  matter,  wholly  foreign  to  the  arbitration,  being 
inserted  in  the  deed  of  dissolution.  All  concerned  object,  but 
Button  is  obdurate.  That  he  did  act  for  Steinweiss  is  dear  from 
the  evidence  of  du  Toit,  which  I  completely  accept,  as  well  as 
from  that  of  Jacobson  and  Aaron  and  Steinweiss.  If  any  doubt 
existed  on  this  point,  the  evidence  of  Boux  brushes  away  all 
doubt. 

Be  says  the  deed  of  dissolution  was  dictated  partly  by 
Jacobson  and  partly  by  Button.  See  now  how  Button  con- 
ceives liis  duty  towards  his  client  Steinweiss,  whom  he  repre- 
sented. These  are  his  own  words  :  "  I  attended  at  the  interview 
at  the  office  of  Messrs.  Roux  &  Jacobsz  for  the  purpose  of  seeing 
what  provision  would  be  meAe  for  my  claim  against  Mr.  Steinweiss 
with  reference  to  the  1000  shares,  the  subject  of  this  suit"  Be 
say«  that  this  was  done  at  the  suggestion  of  Mr.  Jacobson.  This 
I  do  not  believe.  Be  also  says  that  he  went  to  Boux  &  Jaoobez 
as  independent  solicitors.  This  also  is  not  true.  I  believe  Mr. 
Roux,  who  says  he  took  little  part  in  it,  and  that  the  deed  was 
dictated  by  Jacobson  and  Button.  Moreover,  Button's  firm 
charged  .Steinweiss  for  Button's  services  at  the  arbitration. 
These  services  did  not  terminate  until  the  deed  of  dissolution 
was  drawn  up. 

(21)  On  the  2lHt  June  Button  left  for  Europe,  and  Meyer 
acted  for  him  here  to  obtain  from  Steinweiss  the  shares  or  a 
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money  payment  of  £2500.  An  interview  took  place  between 
Meyer  and  Steinweiss  at  which  Steinweiss.  excitedly  tore  up 
the  document  which  he  had  given  Hutton,  because  he  considered 
that  Hutton  had  rendered  him  no  service.  At  this  interview 
Steinweiss  did  not  state  that  conditions  had  been  fraudulently 
omitted  Fraud  was  not  his  ground  of  complaint.  Under  these 
circumstances  I  come  to  the  conclusion  that  an  agreement  was 
made  between  Hutton  and  Steinweiss  in  terms  of  the  document 
"  O  "  as  drawn  up  by  Mr.  Meyer  partly  from  recollection,  partly 
from  the  pieces  extant,  and  partly  from  the  rough  draft  "B." 
There  is  no  plea  that  the  document  was  obtained  by  undue  in- 
fluence. I  find  that  Steinweiss  fully  realised  that  he  was 
giving  Hutton  a  retainer  of  1000  shares  to  watch  his  interest, 
and  that  he  hoped  that  what  Hutton  was  doing  for  him  would 
result  in  his  getting  a  billet  in  the  company  at  £1500  and  a  seat 
on  the  board,  but  that  no  such  direct  promise  was  made  by 
Hutton,  and  that  this  was  not  a  condition  precedent  to  the  grant 
of  the  shares. 

Upon  these  facts  Mr.  Ward  submitted  that  the  Court  should 
not  give  judgment  in  favour  of  the  plaintiff,  inasmuch  as  his 
conduct  as  a  solicitor  was  immoral  and  contrary  to  public  policy. 
His  reasons  are  that  a  solicitor  who  is  acting  for  a  partnership 
is  not  entitled  to  act  for  one  partner  as  against  the  other,  and 
that  a  solicitor  who  obtains  a  benefit  from  a  client  is  expected  to 
show  that  he  takes  no  advantage  of  his  professional  position. 
With  regard  to  the  latter  reason,  Mr.  Leo7iard  very  rightly  raised 
the  objection  that  this  has  not  been  pleaded,  and  that  it  involves 
a  conduct  of  the  case  difierent  to  the  course  adopted.  The  latter 
reason  does  not  depend  on  the  question  whether  the  facts  as 
brought  out  constitute  an  act  contrary  to  public  policy,  but 
whether  the  solicitor  obtained  his  benefit  through  undue  in- 
fluence. Had  this  been  pleaded,  questions  would  have  been 
asked  of  the  witnesses  the  tendency  of  which  would  have  been 
to  show  that  Steinweiss  was  well  aware  of  what  he  was  doing, 
and  that  he  w*as  not  misled  by  any  improper  act  of  Hutton  as  his 
solicitor.  I  am  therefore  of  opinion  that,  as  no  undue  influence 
has  been  pleaded,  the  question  of  whether  Hutton  took  advan- 
tage of  his  professional  position  or  not  cannot  constitute  an  ele- 
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nient  in  the  inqairy  whether  the  facts  disclose  acts  on  the  part 
of  Hutton  contrary  to  public  policy.  Mr.  Wartl  is  therefore 
driven  back  to  the  position  of  his  first  reason,  that  the  acts  of 
Hutton  are  contrary  to  public  policy  inasmuch  as  Hutton,  being 
the  solicitor  of  the  partnership  of  Aaron  &  Steinweiss,  had 
no  right  to  accept  a  retainer  on  behalf  of  Steinweiss  to  watch 
the  interests  of  this  partner  where  they  conflicted  with  those 
of  Aaron.  If  this  conduct  is  contrary  to  public  policy,  Mr. 
Leonard  admits  that  it  need  not  be  pleaded.  This  practice 
has  been  laid  down  in  a  series  of  decisions. 

In  the  English  courts  there  is  a  positive  rule  of  equity  to  the 
eifect  that  the  gift  by  a  client  to  his  solicitor  is  legally  presumed 
to  have  been  given  under  undue  influence,  and  cannot  be  rebutted 
by  any  evidence  {LiUs  v.  Terry,  [1895]  2  Q.B.D.  683).  Loid 
EsHER  admits  the  existence,  but  doubts  the  soundness,  of  so  general 
a  rule.  Our  law  does  not  appear  to  be  so  strict.  Voet  admitAhat 
some  authorities  hold  that  such  gifts  are  ipeojare  null  and  void, 
though  he  himself  is  of  opinion  that  this  view  goes  too  far  (^, 
14,  18).  He  would  only  set  aside  such  gifts  if  there  is  proof  df 
circumvention  and  extortion.  Whichever  class  of  authorities  we 
follow,  it  is  quite  clear  that  when  such  gifts  are  made  under  cir- 
cumstances which  tend  to  show  that  the  conduct  of  the  solicitor 
^as  not  the  conduct  of  an  honourable  man  when  the  gift  was 
made  and  accepted,  the  Court  will  not  enforce  the  gift  when  the 
solicitor  sues  for  it.  Apart  from,  the  question  of  whether  there 
was  undue  influence  or  not,  the  Court  will  not  assist  a  plaintiff 
solicitor  if  the  circumstances  disclosed  that  he  made  a  contract 
with  his  client  which  he  was  in  honour  bound  not  to  have  made. 
The  inherent  difliculty  in  such  cases  is  to  determine  when  the 
contract  is  dishonourable  and  when  not  What  a  man  of  nice 
and  delicate  sentiment  thinks  dishonourable  a  man  of  coarser 
calibre  thinks  nothing  of.  I  think,  however,  that  according  to 
our  law  and  practice  the  courts  require  from  solicitors  a  very 
high  standard  of  honour  and  business  morality.  I  for  my  part 
think  that  public  policy  requires  that  the  relation  between  soli- 
citor and  client  is  of  so  confident  a  nature  that  the  solicitor  in 
dealing  with  his  client  must  be  perfectly  frank  and  open,  and 
there  must  be  no  attempt  to  use  the  confidence  reposed  in  him  by 
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one  client  for  the  benefit  of  another.  If  by  the  exigencies  bi  the 
circnmstances  he  finds  himself  in  a  position  that  the  interests  of 
the  two  clients  become  antagonistic  he  must  explain  his  position 
to  his  clients,  and  either  act  for  one  only  or  refuse  to  act  for 
either,  whatever  pecuniary  loiss  such  a  course  may  involve.  The 
act  of  a  solicitor  may  be  dishonourable,  and  contrary  to  the  code 
of  honour  which  solicitors  should  adopt,  even  though  it  does  not 
entail  an  actual  breach  of  trust.  I  think  that  public  policy  re- 
quires that  the  Court  will  strictly  scrutinise  the  acts  of  solicitors, 
and  afibrd  them  no  assistance  when  they  depart  from  the  standard 
of  high  honour  which  the  Dutch  and  South  African  courts  have 
always  insisted  upon.  I  have  therefore  to  determine  whether  it 
was  an  honourable  act  on  the  part  of  Button,  whilst  acting  as 
the  solicitor  of  the  partnership  of  Aaron  &  Steinweiss,  to 
accept  a  retainer  from  the  one  partner  (Steinweiss)  to  keep 
his  eye  on  the  other  partner  (Aaron),  and  to  see  that  the  latter 
did  not  swindle  the  former,  as  well  as  to  endeavour  to  get  certain 
concessions  out  of  the  latter. 

Now  what  has  the  plaintiff  got  the  1000  shares  for  ?  These 
are  his  own  words :  "  Steinweiss  asked  me  to  take  a  re- 
tainer for  him  to  act  as  his  adviser  to  counteract  Jacobson's 
advice  to  Aaron.  I  demurred.  I  did  not  want  to  lose  Aaron  as 
a  client.  He  foresaw  that,  and  said  he  would  make  it  worth  my 
while.  He  offered  me  1000  shares  in  the  corporation.  He  said  I 
would  have  to  advise  him  on  all  matters.  The  1000  shares  did 
not  include  all  other  charges.  These  shares  would  enable  me  to 
keep  an  eye  on  the  welfare  and  good  conduct  of  the  corporation." 

According  to  Steinweiss,  Hutton  revealed  to  him  the  secret 
contract  between  Aaron,  Jacobson  and  Carlis ;  at  any  rate  to  this 
extent,  that  Aaron  was  getting  a  salary  of  £3000  and  some 
other  advantages.  Upon  this  Steinweiss  asked  him  to  act  as  his 
solicitor,  and  Hutton  agreed.  Hutton  was  therefore  getting  his 
1000  shares  in  Order  to  see  that  the  one  partner  (Aaron)  did  not 
swindle  the  other  partner  (Steinweiss).  As  the  solicitor  of 
Steinweiss,  Hutton  was  watching  Aaron.  As  the  solicitor  of  the 
partnership  Hutton  was  consulting  the  managing  partner,  Aaron. 
Aaron  says  that  Hutton  was  also  acting  for  him  privately,  but  I 
am  not  satisfied  on  this  point.    At  any  rate  Hutton  was.  consult- 
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ing  with  Aaron  on  behalf  of  the  partnership,  and  osing  such  infor- 
mation as  he  obtained  from  Aaron  for  the  benefit  of  Steinweiss. 
That  he  was  acting  for  the  partnership  is  dear,  for  he  was  then 
engaged  in  the  important  case  of  Aaron  v.  Johjo/wnethwrg  Munici- 
pality, and,  as  he  himself  said,  he  demurred  taking  Steinweiss' 
personal  retainer  because  he  was  afraid  of  losing  Aaron  as  a  dient. 
When  Aaron  came  to  know  that  Button  was  secretly  acting  as 
the  agent  and  attorney  of  Steinweiss  he  called  him  a  dirty  spy, 
and  instantly  determined  to  break  with  Steinweiss.  Aaron  no 
doubt  was  trying  to  get  an  undue  advantage  over  Steinweiss. 
This  Hutton  knew.  It  was  therefore  dearly  either  his  duty  to 
reveal  to  Steinweiss  the  true  position  without  stipulating  for  any 
spedal  benefit  or  retainer,  or  to  point  out  to  Aaron  that  he  was 
not  acting  fairly  towards  Steinweiss,  or  else  to  refuse  to  act  for 
the  partnership.  I  cannot  see  how  Hutton,  knowing  as  he  did 
that  Aaron  was  getting  an  undue  advantage  over  Steinweiss, 
could  continue  to  act  as  the  solicitor  of  the  partnership,  consult 
with  Aaron,  and  then  secretly  accept  a  retainer  to  assist  Steinweiss 
against  Aaron. 

Mr.  Leonard's  answer  to  this  is  that  the  partnership  must  be 
regarded  as  a  teriiwm  quid.  That  as  long  as  Hutton  did  his 
duty  to  his  employer,  the  partnership,  he  might  hold  a  retainer 
on  the  part  of  one  of  the  parbiers  as  against  the  other.  Mr. 
Leonard  contends  that  so  long  as  the  solicitor  does  not  betray 
the  affairs  of  the  partnership  there  is  nothing  to  prevent  him 
accepting  a  retainer  from  one  partner  to  watch  his  interests  as 
against  the  other  partner.  He  puts  it  very  gn^hically  when  he 
says  that,  at  any  consultation  with  Aaron,  Steinweiss  is  supposed 
to  be  present  in  the  spirit.  Hence  there  can  be  no  breach  of 
trust  if  Hutton  reveals  to  Steinweiss  what  he  learns  from  Aaron. 
This  I  say  is  perfectly  true,  nay,  I  go  further,  and  say  that  it  is 
his  duty  to  reveal  to  the  other  partners  the  machinations  of  one. 
But  is  he  entitled  secretly  to  stipulate  for  a  retainer  from  one 
partner  in  order  to  help  that  partner  as  against  his  copartner  ? 
It  seems  to  me  that  if  a  solicitor  be  allowed  to  act  thus,  the 
confidence  of  partners  towards  one  another  would  very  soon  be 
shaken.  I  think  that  Mr.  Ward  is  quite  correct  in  saying  that 
the  position  of  such  a  solidtor  is  intolerable. 
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In  order  to  test  the  correctness  of  Mr.  LeoTMrdPa  argument, 
let  us  reverse  the  position,  and  suppose  that  Aaron  had  secretly 
engaged  and  retained  Hutton  to  look  after  his  interests  as  against 
Steinweias.  Supposing,  then,  that  Aaron  had  revealed  to  Hutton 
the  secret  agreement  and  the  fact  that  he  was  circumventing 
Steinweiss,  what  would  have  been  Hutton's  position?  As  the 
solicitor  of  the  partnership  he  ought  to  reveal  to  Steinweiss  what 
Aaron  was  doing;  but  as  he  acquired  the  knowledge  in  his 
capacity  as  the  solicitor  of  Aaron,  he  could  not  divulge  it  with- 
out a  breach  of  confidence  towards  his  client  Aaron. 

This  shows  how  impossible  it  is  to  dissociate  the  partners 
from  the  partnership,  and  how  incorrect  it  would  be  to  regard 
the  partnership  as  a  tertium  quid.  The  interests  of  a  partnership 
are  indissolubly  mixed  up  with  the  interests  of  the  individual 
partners.  I  think  it  is  contrary  to  the  interests  of  the  public  to 
allow  a  solicitor  to  act  for  a  partnership,  and  at  the  same  time  to 
accept  a  retainer  from  the  one  partner  in  order  to  watch  the 
interests  of  that  partner  as  against  his  copartner.  I  consider  it  a 
dishonourable  act  for  a  solicitor  to  accept  such  a  retainer,  and  I 
do  not  think  that  the  Court  should  assist  him  in  recovering  it. 
But  it  may  be  said, "  Has  not  Steinweiss  acted  as  dishonourably  ? " 
My  answer  is  that  SteinWeiss  is  not  a  solicitor,  and  that  he  does 
not  appear  before  me  as  a  plaintiff.  In  such  matters  the 
universally  adopted  maxim  In  pari  delicto  potior  est  conditio 
defendentia  applies. 

The  plaintiff's  claim  must  therefore  be  dismissed  with  costs. 

Plaintiff's  Attorneys:  HvMon  &  Meyer;  Defendant's  Attor- 
ney: H.  J.  Baubenheimer. 


306  MEYER  v.  WElL 

MEYER  V.  WEIL. 

1904.     October  28,  Novernber  1.     Wessels,  J. 

MUies  and  miuertUs, — (himer's  share  of  licefice-moneyi/ /or  war  period. — 
Refusal  of  the  Government  to  recof/nise  title  to  claims  /or  the  said 
period. — Ordinance  No.  11  o/\%02. 

Sliortly  before  the  BritiBh  occupation  of  Joh&nuesburg  the  R  Syndi- 
cate pegged'  otf  certain  claims  and  obtained  proper  licences  for 
them  from  the  late  Government  After  the  occupation  the  authori- 
ties reluned  to  recognise  the  syndicate's  title  to  the  said  claims  in 
view  of  a  Proclamation  issued  by  Lord  Milner  on  Uie  19th  March, 
1900,  at  Capetown.  In  October,  1902,  the  Government  again 
consented  to  recognise  the  syndicate's  title  to  the  said  claims,  and 
issued  licences  therefor,  payment  of  licence-moneys  for  the  said 
claims  being  exacted  and  paid  as  from  June,  1902.  In  Manii, 
1903,  the  S3mdicate  ceded  its  rights  to  the  ddeaoUat^  who  waajat 
the  time  this  action  was  commenced  the  registered  owner  of  the 
said  claims.  Udd^  that  an  action  under  Ordinance  No.  II  u£ 
1902  for  the  owner's  share  of  the  licence-moneys  for  the  period 
from  June,  1900,  to  May,  1902,  nnist  fail  owing  to  the  va£Bsa2  of 
the  Government  to  recQgnbe  the  rights  of  defendant's  predeoeasonB 
in  title  to  the  said  claims  for  the  said  period. 

The  plaintiff  in  this  action  daimed  from  the  defendant  under 
Ordinance  No.  11  of  1902  the  sum  of  £1900,  16a,  being  the 
owner's  share  of  licence-moneys  for  the  period  between  the  17th 
June,  1900,  to  the  Slat  May,  1902,  on  certain  648  claims,  Nos. 
3835-4482,  situated  on  the  farm  Boodckop  in  the  mining  dis- 
trict of  Heidelberg. 

The  defendant  excepted  to  the  jurisdiction  of  the  Court, 
alleging  that  he  was  not  domiciled  within  its  jurisdiction -as  was 
alleged  in  the  declaration,  but  resided  at  Capetown  in  the  Cape 
Colony.  He  pleaded,  secondly,  that  during  the  period  for  which 
licence-moneys  were  claimed  the  said  claims  stood  registered  in 
the  names  of  burghers  of  the  late  South  African  Republic,  who 
did  commando  service  for  the  said  period,  and  that  as  the  said 
burghers  were  exempted  from  pdyment  of  the  licence-moneys  for 
the  said  period,  he  as  their  successor  in  title  was  also  exempted 
from  payment  of  the  licence-moneys  for  the  swd  period.    Thirdly, 
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the  defendant  pleaded  that  during  the  period  from  the  17th  June, 
1900,  to  the  3lRt  May,  1902,  the  Transvaal  Oovemment  refused 
to  accept  the  lioence-moneys  for  the  said  claims  and  to  recognise 
the  title  of  the  then  registered  owners  to  the  same,  and  the  owners 
were  by  the  said  action  of  the  Government  debarred  from  exer- 
cising any  rights  over  the  said  claims. 
The  facts  appear  from  the  judgment. 

C  G.  Ward  (with  liim  Manfred  Natimn),  for  the  defendant, 
on  whom  the  onus  lay,  abandoned  the  plea  objecting  to  the 
jurisdiction  of  the  Court,  as  also  the  plea  alleging  that  defendant's 
predecesflors  in  title  did  commando  service  for  the  period  for 
which  the  licence-moneys  were  now  claimed.  He  submitted  that 
the  case  for  the  defendant  was  based  on  the  refusal  of  the 
Government  to  recognise  the  rights  of  defendant's  predecessors 
in  title.  The  Government,  apart  fi-om  Ordinance  No.  11  of  1902, 
therefore  could  not  have  demanded  the  licence-moneys  under  the 
Law  of  1895.  Ordinance  No.  11  of  1902,  conferring  upon  the 
owner  of  the  farm  the  right  to  sue  the  registered  owner  of 
claims  for  his  share  of  the  licence-moneys,  entitled  such  regis- 
tered owner  to  avail  himself  of  all  the  defences  his  predecessors 
in  title  would  have  had  under  the  Law  of  1895. 

/.  de  ViUiei*s  (with  him  J,  van  Hoytema),  for  the  plaintiff, 
contra:  No  fresh  pegging  took  place  in  October,  1902,  when  the 
Government  ultimately  consented  to  recognise  the  rights  of  de- 
fendant's predecessors  in  title,  and  they  were  consequently  the 
holders  of  the  claims  for  the  whole  period.  They,  moreover, 
admitted  their  liability  when  they  gave  the  exemption  certificate 
and  when  they  paid  licence-moneys  from  June,  1902,  to  October 
of  that  year,  in  that  they  paid  for  a  period  during  which  they 
could  not  occupy  owing  to  the  refusal  of  the  Government  to 
recognise  their  rights.  The  defendant  cannot  l)e  in  a  better 
position  than  his  predecessors  in  title.  The  owner  cannot  be 
prejudiced  by  the  .wrongful  act  of  the  Government,  and  there 
may  in  turn  lie  an  action  for  damages  against  the  Government. 
It  is  clear  that  the  defendant  cannot  plead  want  of  beneficial 
occupation  from  whatever  cause  arising. 

Car.  adv.  vult.  -    • 


308  MEYER  v.  WEIL. 

Poetea  (November  1) : — 

Wessei^,  J.:  In  this  case  the  only  question  for  decision  is 
whether  the  plaintiff  caki  claim  from  the  defendant  the  owner's 
share  of  the  licencea    The  facts  are  briefly  as  follows : — 

(1)  The  plaintiff  is  the  owner  of  that  portion  of  the  farm 
upon  which  are  situated  the  claims  with  regard  to  which  the 
present  dispute  has  arisen. 

(2)  The  defendant  is  the  registered  owner  of  the  claims  in 
question  by  cession  from  the  Robinson  Syndicate. 

(3)  These  claims  belonged  to  the  Robinson  Syndicate,  and 
were  pegged  by  them  in  May,  1900,  before  the  British  occupied 
Johannesburg. 

(4)  The  syndicate  pegged  the  claims  in  question  under  proper 
licences  granted  by  the  officials  of  the  late  Government. 

(5)  After  the  British  established  a  Registrar  of  Mining 
Rights  here  the  syndicate  offered  to  pay  licences,  but  that  official 
informed  the  syndicate  that  the  Government  did  not  recognise 
their  right  to  the  claims. 

(6)  On  the  31st  May,  1902,  the  Government  changed  its 
attitude,  and  admitted  the  syndicate's  right  to  the  claims  and 
granted  licences. 

(7)  Between  1900  and  May,  1902,  no  licences  were  demanded, 
and  the  Government  refused  to  recognise  the  title  of  the  Robin- 
sou  Syndicate. 

The  question  for  decision  is  whether  under  these  circum- 
stances the  owner  can  under  Ordinance  No.  11  of  1902,  sec.  10, 
demand  his  half  share  of  the  licence-moneys.  In  order  to  deter- 
mine this  we  must  first  determine  whether  the  Government  could 
have  made  such  a  demand  if  there  had  been  no  Ordinance  No. 
11  of  1902;  for  if  the  Government  could  not  have  m^e  the 
demand  it  is  difficult  to  see  how  the  owner  could  make  the 
demand,  seeing  that  by  the  Gold  Law  he  is  only  entitled  to  half 
the  money  collected  by  the  Government  If  the  Government 
declines  to  recognise  the  right  of  a  pegger  to  his  claim,  can  the 
Government  afterwards  claim  licence-money  for  the  period  during 
which  it  refused  to  allow  the  pegger  to  occupy  the  claim  ? 

It  seems  to  me  the  right  to  demand  licence-money  goes  pari 
paikfti  with  the  duty  of  allowing  the  pegger  to  occupy  the  claim 
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and  enjoy  the  benefits  of  being  a  daimholder.  If  the  Govern- 
ment refuses  to  allow  the  pegger  to  occupy  and  enjoy  the  claim, 
it  cannot  insist  on  his  paying  the  quid  pro  ^qao  for,  the  occupa- 
tion and  enjoyment,  i,e.  the  licence^  Hence  the  Oovemment 
could  not  have  demanded  licence-moneys  during  the  period  from 
May,  1900,  to  May,  1902.  As  the  Oovemment  could  not  demand 
these  licences  the  owner  of  the  ground  could  not  demand  his 
half  prior  to  Ordinance  No.  11  of  1902.  But  whatever  defences 
the  defendant  had  under  the  Oold  Law,  he  can  set  up  under  the 
Ordinance.  Therefore  he  can  set  up  the  defence  that  the  Govern- 
ment was  not  entitled  to  the  licence-moneys,  and  therefore  the 
owner  is  not  entitled.  Now  the  Government  is  not  entitled  to 
claim  the  licence-moneys,  and  therefore  the  owner  is  debarred 
from  his  daim.  Judgment  must  therefore  be  entered  for  the 
defendant  with  costs.  The  plaintiff  is  entitled  to  the  costs,  if 
any,  on  the  two  other  pleas. 

Plaintiff's  Attorneys:  Hudson  Jk  Frames;  Defendant's  Attor- 
neys :  Sofmeyr  Jt  Burger, 
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1904.    November  1,  2.    Wessels,  J. 

Principal  and  agent. — Broker. — Commission  on  sale  qf  land. —  Whether 
payMe  token  purchaser  faih  to  pay  the  purchase-price. — Custom, 

The  Oourt  found  that  an  established  custom  prevailed  in  Johannesburg 
that  broken)  in  land  were  not  entitled  to  charge  commission  for 
the  sale  of  land  where  the  purchaser  fails  to  pay  the  purchase- 
price,  and  took  into  consideration  the  fact  of  its  existence  in  order 
to  determine  whether  in  terms  of  a  written  agreement  to  pay  com- 
mission such  commission  was  payable  as  soon  as  the  contract  of  pur- 
chase and  sale  was  completed,  or  on  payment  of  the  purchase-price. 

The  plaintiff,  in  his  capacity  as  receiver  and  liquidator  of  a 
partnership  firm  of  commission  agents  and  estate  brokers  styled 
Scott,  Levy  &  Co.,  which  firm  was  the  successor  of  another  firm 
styled  B.  Soott  &  Co.,  claimed  from  the  defendants,  who  were  a 
limited  liability  company  incorporated  under  the  Companies 
Acts  of  England,  and  carried  on  business  in  Johannesburg,  the 
sum  of  £1250  as  commiasion  alleged  to  be  due  by  virtue  of  a 
certain  agreement.  He  alleged  that  by  a  letter  dated  the  22nd 
December,  1902,  addre&sed  by  the  defendants  to  B.  Scott  on 
behalf  of  the  said  firm  of  B.  Scott  &  Co.,  the  defendants  offered 
and  promised,  in  the  event  of  a  sale  of  the  defendants'  property 
taking  place  through  the  said  firm's  introduction  within  the  next 
four  months,  to  pay  them  a  commission  or  reward  of  5  per  cent 
on  the  purchase-price.  The  property  therein  referred  to  con- 
sisted of  certain  portions  of  a  farm  in  the  district  of  Pretoria, 
having  an  aggregate  of  about  10,000  morgen,  and  was  known  as 
the  "  Klinkenberg  Estates."  The  offer  was  thereupon  accepted 
by  the  said  firm,  and  thereafter  on  the  7th  January,  1903,  the 
said  firm  introduced  to  the  defendants  as  a  purchaser  for  their 
property  one  A.  M.  van  Zuilecom.  The  agreement  aforesaid  waa 
varied  on  or  about  the  23rd  February,  1903,  by  two  letters  dated 
respectively  the  2l8t  and  23rd  February,  1903,  wheEeby  the  said 
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firm  agreed  to  accept  a  commission  of  2|  per  cent,  instead  of  5  per 
cent.  Owing  to  the  introduction  aforesaid  the  defendants  in  the 
month  of  March,  1903,  dold  their  daid  property  to  the  said  A.  M. 
van  Zuilecom  for  £40,000  in  cash  and  5  per  cent,  of  the  nominal 
capital  pf  a  company  proposed  to  be  formed  to  take  over  the  said 
property. 

The  defendants  in  their  plea  referred  to  the  letters  mentioned 
by  the  plaintiff  for  the  exact  terms  thereof,  and  pleaded  that  it 
was  part  of  the  agreement  between  the  said  firm  of  B.  Scott  & 
Co.  and  themselves,  contained  in  the  said  letters,  that  the  said 
commission  should  not  be  payable  until  the  purchase  money  to 
be  paid  by  the  said  van  Zuilecom  had  been  paid  to  the  defend- 
ants or  to  the  said  firm  as  their  agents.  The  said  van  Zuilecom 
had  not  paid  the  defendants  the  said  purchase  money  or  any  part 
thereof,  but  had  refused  so  to  do. 

In  the  alternative  the  defendants  pleaded  that  it  was  an  old, 
general  and  well-established  custom  and  usage  on  the  Witwaters- 
rand  Goldfields  and  elsewhere  in  the  Transvaal  that  brokers  and 
other  agents,  engaged  to  sell  property  for  commission  on  behalf 
of  principals,  were  not  entitled  to  claim  the  commission  for  the 
sale  of  such  property  until  the  purchase-price  had  been  paid  to 
the  vendor,  and  the  property  thus  sold  had  been  transferred  to 
the  purchaser ;  that  the  said  finn  of  B.  Scott  &  Co.  was  acquainted 
with  the  custom;  that  the  agreement  between  them  and  the 
defendants  was  entered  into  subject  to  this  custom ;  and  that  the 
purchase-price  had  not  been  paid. 

On  the  22nd  December,  1902,  Fred.  Howarth,  the  manager  of 
the  defendant  company  in  Johannesburg,  wrote  to  B.  Scott  as 
follows : — 

Be  Klinkenberg  Estates  Co.,  Ltd. 
In  the  event  of  the  sale  of  the  above  company's  property  taking 
place  through  your  introduction  within  the  next  four  lAonths,  I  hereby 
guarantee  on  behalf  of  my  company  to  pay  you  the  sum  of  «5  per  cent, 
on  the  purchase-price. 

To  this  letter  B.  Scott  &  Co.  on  the  7th  January,  1903,  sent 

the  following  reply : — 

•» 
Oui:  client^  Mr.  A.  M.  van  Zuilecom,  ^las  offered  the  following  for 
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yoar  block  of  farms,  viz. :  He  is  willing  to  pay  you  £500  for  one  month's 
refoaal  of  the  property  at  a  porchase-price  of  £40,000,  with  the  option 
of  purchasing  fireehold  on  receipt  of  conArmation  hy  cable  from  your 
directors  in  London.  We  will  be  obliged  if  yon  will  let  us  have  a  reply 
at  your  earliest  convenience. 

On  thjs  same  day  Howarth  sent  a  cable  to  his  directors  in 
Lcmdon  in  the  following  terms :— ^ 

I  am  offered  £500  refusal  one  month  to  purchase  £40,000.  Be 
brokerage,  £50.  As  soon  as  the  transfer  is  legally  completed,  5  per 
centw 

On  the  following  day  B.  Scott  &  Ca  wrote  to  Howarth  as 
follows : — 

We  beg  to  offdr  you  on  behalf  of  our  principal  the  following  for 
10,000  morgen  belonging  to  the  above  estates  situated  in  the  district 
of  Pretoria : — 

For  one  month  refusal        ...  ...  ...       £500 

Less  brokerage    ...  ...  ...  ...  50 

£450 

Purchase-price,  freehold     ...  ...  ...  £40,000 

Less  5  per  cent  brokerage  ...  ...      2,000 


Oash  against  transfer  ...  ...£38,000 

Elindly  give  this  yeur  attention. 

Howarth  thereafter  received  a  reply  frcmi  his  directors  in 
London,  and  on  the  21st  February,  1903,  commonicated  wiih 
B.  Soott  &  Co.  in  the  following  terms : — 

With  reference  to  my  letter  of  22nd  December  last,  1  have  now  to 
inform  you  thatmy  directors  consider  the  commission  of  5  per  cent, 
excessive,  but  are  willing  to  pay  you  2^  per  cent,  on  the  purchase-price 
of  the  property  should  the  present  negotiations  be  successfully  com- 
pleted. In  order  that  there  should  be  no  delay  in  pushing  forward  the 
sale,  I  shall  be  obliged  if  you  will  advise  me  by  retun^  of  your  accept- 
ance of  the  reduction  in  brokerage,  should  the  sale  take  place. 

On  the  23td  February,  1903,  B.  Scott  «  Ck>.  replied,  as 
follows : — 

yours  of  the  21st  instant  to  hand,  and  as  your  principals  will  not 


KIMMO  V.  KLINKBNBERG  ESTATES  CO.,  LTD.       318 

allow  U8  the  full  5  per  cent.,  to  save  any  further  trouble  or  delay  we 
are  quite  prepared  to  aooept  on  behalf  of  the  firm  2|  per  cent  for  sale 
of  the  above  estates  in  full  settlement 

On  the  2nd  March,  1903,  the  defendants  for  the  sum  of  £500, 
which  was  paid,  gave  to  van  Zuileoom  an  option  to  buy  their 
property  for  the  sum  of  £40,000  and  6  per  cent  of  the  shares  of 
the  nominal  capital  of  a  company,  which  it  was  proposed  to  float 
for  the  purpose  of  acquiring  the  said  property ;  it  being  provided 
between  the  defendants  and  van  Zuileoom  that  th^  purchase- 
price  of  £40,000,  in  the  event  of  his  exercising  the  option,  should 
be  payable  in  cash  at  the  office  of  Messrs.  F.  C.  Dumat,  solicitors, 
against  transfer.  On  the  31st  March,  1903,  van  Zuileoom  exer- 
cised the  option.  He  could  not,  however,  pay  the  purchase-price, 
and  no  transfer,  ever  took  place. 

0.  F.  StaUard  (with  him  SUvena),  for  the  plaintiff :  The  terms 
of  the  contract -between  Seott  &  Ck>.  and  the  defendants  must  be 
gathered  from  the  letter  by  the  defendants  making  the  offer  and 
from  the  letter  by  Scott  &  Co.  accepting  that  offer,  and  from 
these  documents  only.  No  other  documents  can  be  taken  into 
consideration  in  determining  upon  the  terms  of  the  contract 
between  these  parties.  From  these  documents  it  is  clear  that 
the  commission  would  becpme  due  and  payable  as  soon  as  a 
contract  of  purchase  and  sale  should  be  completed  between  the 
defendants  and  the  purchaser  to  be  introduced  by  Seott  &  Co.  A 
contract  of  safe  is  complete  the  moment  a  consensus  is  arrived  at 
between  the  parties,  and  this  took  place  in  the  present  case  when 
van  Zuileoom  exercised  the  option  on  the  31st  March,  1903. 
That  being  so,  it  is  clear  that  a  custom  cannot  override  the 
distinct  terms  of  an  agreement  between  parties 

A,  E.  Balfour  (with  him  /.  van  Hdytema),  for  the  defendants, 
contra:  It  was  contemplated  between  the  parties  that  the  purchase- 
price  should  have  been  paid  before  payment  of  the  commission 
could  be  demanded.  In  any  event  a  custom  has  clearly  been 
established  that  in  contracts  of  this  description  the  commission 
does  not  becoipe  payable  imtil  the  purchase-price  has  been  paid. 
But,  apart  from  any  question  of  agreement  qr  dustom,  it  is  clear 
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that  a  broker  who  undertakes  to  find  a  purclianer  docs  not  fulfil 
his  contract  by  introducing  a  man  of  straw. 

Wessels,  J,,  having  reviewed  the  correspondence:  The  first 
question  which  arises  in  this  case  is  whether  there  was  a  condi- 
tion in  the  agreement  between  the  parties  that  tho  commi&sion 
should  only  be  payable  when  the  purchase-price  has  been  paid. 
Now  the  word  "sale"  is  used  with  various  meanings.  To  law- 
yers discussing  it  from  an  academic  point  of  view  it  means  the 
time  when  the  parties  have  arrived  at  a  valid  and  binding  agree- 
ment, apart  from  any  question  whether  the  purchase-price  has 
been  paid  or  whether  there  has  been  delivery  of  the  article  sold. 
But  it  is  also  clear  that  in  ordinary  parlance  the  word  "  sale  "  in 
used  in  a  somewhat  wider  sense  than  the  mere  agreement.  In  a 
cash  transaction  it  means  delivery  of  the  property  and  payment 
of  the  purchase-price,  and  a  sale  is  said  to  fall  through  when  the 
seller  or  the  purchaser  fails  to  complete  his  part  of  the  contract. 
In  the  case  of  a  sale  for  credit  the  word  "  sale  "  ordinarily  means 
the  actual  transfer  of  the  property.  In  what  sense  was  the  word 
"  sale  "  used  in  the  correspondence  that  passed  between  Scott  & 
Co.  and  the  defendants  ?  There  can  be  very  little  doubt  that  the 
transaction  between  van  Zuilecom  and  the  defendants  was  to  be 
a  cosh  transaction ;  but  was  it  a  condition  precedent  in  t)ie 
agreement  between  Scott  &  Co.  and  the  defendants  that  the 
purchase-price  should  have  been  paid  before  the  commission 
should  become  payable?  Now  in  deciding  this  question  there 
can  be'no  safer  guide  than  the  interpretation  of  Scott  himself.' 
Writing^of  van  Zuilecom  to  the  defendants  on  the  7th  January, 
1903,  he  says:  "  He  is  willing  to  pay  you  £500  for  one  month's 
refusal  of  the  property  at  a  purchase-price  of  £40,000,  with  the 
option  of  purchasing  freehold  on  receipt  of  confirmation  by  cable 
from  your  directors  in  London."  In  the  broker's  note  of  the  8th 
January  Scott  speaks  of  the  transaction  as  cash  against  transfer. 
Then  there  is  the  evidence  of  Howarth  that  he  showed  the  cable 
of  the  7th  January,  1903,  to  Scott  and  Levy.  Scott  does  not 
remember  this,  and  Levy  has  not  been  called.  The  evidence  of 
Howarlh  is  so  clear  on  the  poiiit,  however,  that  I'  accept  it 
entirely.    This  cable  specifically  states,  *'  as  soon  as  the  transfer 
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is  legally  completed,  5  per  cent.'  Again  on  the  21st  February, 
1903,  Howarth  writes  to  Soott  &  Co.  with  regard  to  a  reduction 
in  the  commission,  and  says  that  the  defendants  "  are  willing  to 
pay  you  2|  per  cent,  on  the  purchase-price  of  the  property 
should  the  present  negotiations  be  successfully  completed."  Now 
if  Scott  knew  that  the  sale  was  to  be  for  cash,  its  he  ought  to 
have  known,  then  he  must  have  known  that  by  "should  the 
present  negotiations  be  successfully  completed  "  Howarth  could 
only  mean  completion  of  the  transaction  by  payment  of  the 
purchase-price.  In  his  reply,  however,  he  does  not  repudiate  the 
construction  put  upon  the  agreement  by  Howarth,  but  on  the 
contraiy  acquiesces  therein  by  accepting  the  reduced  commission. 
Under  the  circumstances  it  seems  clear  to  me  that  it  was  con- 
templated between  the  parties  that  the  commission  should  not 
become  payable  until  the  purchase-price  had  been  paid.  More- 
over, it  has  in  my  opinion  been  clearly  established,  not  only  by 
the  witnesses  for  the  defendants,  but  also  by  those  for  the  plain- 
tiff, that  the  usual  practice  of  brokers  in  land  is  that  a  broker  is 
not  entitled  to  charge  commission  until  the  purchase-price,  or  at 
all  events  some  instalment  thereof,  has  been  paid.  Scott  alone 
has  denied  this  practice,  but  in  his  own  broker's  note  of  the  8th 
January,  1903,  he  deducts  the  commission  from  the  purchase- 
price,  showing  tliat  according  to  his  own  idea  the  purchase-price 
was  to  be  paid  over  to  the  defendants  less  the  commission,  and 
that  therefore  the  commission  would  OD^y  be  due  on  payment  of 
the  purchase-price.  That  being  so,  I  am  of  opinion  that  this 
general  practice  must  be  borne  in  mind  in  order  to  determine 
whether  the  iix)mmi8sion  was  due  and  payable  the  moment  th^ 
agreement  was  arrived  at  or  only  on  payment  of  the  purchase- 
price.  Under  these  circumstances  there  must  be  judgment  for 
the  defendants  with  costs. 

Plaintiffs  Attorney:   D.   Nimmo     Defendants'   Attorneys: 
Dumat  &  Davis, 
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LOEWENTHAL  v.  SYFBRFONTEIN  GOLD 
AND  COAL  ESTATES,  LTD. 

1904.    November  3.    Wessels,  J. 

Company. — Liquidaiion. —  Whether  jffwniM  to  pan  a  bond  confers 
preferent  right. 

A  promiae  by  a  company  to  pass  a  general  bond  over  its  movable  and 
immovable  property  oonfen  no  i»«ferent  right  upon  the  person 
to  whom  the  promiae  has  been  made  where  the  company  is  liqui- 
dated Bubsequent  to  the  promisei  and  where  there  is  no  registration 
of  the  bond. 

This  was  an  application  on  notice  for  an  order  directing  Frank 
Aagostus  Stokes  and  James  Law,  in  their  capacity  as  joint 
liquidators  of  the  Syferfontein  Gh>ld  and  Coal  Estates,  Ltd.,  to 
treat  Leopold  Loewenthal  as  a  preferent  creditor  in  the  liqaida- 
tion  of  the  said  company,  and  as  entitled  to  rank  as  preferent 
therein  on  the  farm  Syferfontein,  No.  32,  district  of  Enigersdorp, 
and  other  the  property  movable  and  immovable  of  the  said  com- 
pany, or  otherwise  in  the  movable  property  alone  for  the  snm 
of  £1500  together  with  interest  thereon  at  the  rate  of  10  per  cent 
per  annam  from  the  22nd  day  of  August,  1899,  the  date  of  the 
advance  thereof,  till  the  end  of  such  quarter  (if  any)  when  pay- 
ment may  be  made  to  him,  precisely  as  if  a  bond  in  the  same 
form  as  a  certain  second  mortgage  bond  passed  by  the  said 
company  and  registered  on  the  6th  day  of  August,  1899,  to  and 
in  favour  of  the  said  Leopold  Loewenthal  to  secure  repayment  of 
the  sum  of  £9500  and  interest,  and  having  the  same  stipulations 
and  conditions  as  contained  in  the  said  second  bond,  had  been 
duly  completed  and  passed  to  him,  and  that  the  plan  or  draft 
plan  of  distribution  of  the  estate  and  effects  of  the  said  company 
proposed  by  the  said  liquidators  may  be  amended  accordingly. 

The  facts  as  agreed  upon  between  the  parties  were  contained 
in  the  following  statement  submitted  to  the  Court: — 

(1)  The  above-named  company  was  registered  under  Law  No. 
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5  of  1874,  for  the  purpose  amonf;  other  things  of  acquiring  the 
farm  Syferfontein,  No.  32,  district  of  Erugersdorp  (formerly 
district  of  Potchefstroom),  Transvaal,  and  developing  the  same, 
and  particularly  of  carrying  on  mining  operations  thereon. 

(2)  The  share  capital  of  the  said  company  was  £5000  in 
shares  of  £1  each,  the  whole  of  which  were  issued  and  are  fully 
paid  up. 

(3)  The  said  company  acquired  the  said  farm  and  the  same 
was  duly  conveyed,  and  is  now  vested  in  the  company,  and  the 
company  proceeded  to  prospect  and  explore  the  same  for  minerals 
by  boring  and  otherwise. 

(4)  By  the  end  of  1898  the  said  company  had  by  boring 
struck  a  thick  seam  of  coal  on  the  said  farm,  and  was  desirous  of 
sinking  a  shaft  thereto  and  erecting  extensive  buildings,  plant 
and  machinery,  but  the  said  company  had  then  expended  all 
their  available  capital. 

(5)  Accordingly  a  sum  of  £5000  was  raised  on  first  mortgage 
and  expended  mainly  or  entirely  in  sinking  a  shaft  and  some 
machinery  in  connection  therewith.  The  said  company  next,  in 
January,  1899,  applied  to  the  above-named  Leopold  Loewenthal 
to  make  advances  to  be  applied  in  developing  the  company's 
operations  and  workings  on  a  large  scale,  which  he  agreed  to  do 
upon  having  the  same  secured  by  bond,  and  by  the  26th  June, 
1899,  his  advances  so  made  amounted  to  £7500.  It  was  then 
found  by  the  directors  of  the  said  company,  and  it  was  repre- 
sented to  the  said  Leopold  Loewenthal,  that  to  meet  current 
expenses  and  to  complete  equipment  of  the  colliery  and  have  a 
balance  in  hand  to  carry  on  till  the  end  of  the  month  of  July 
following;  by  which  time  it  was  believed  the  colliery  would  pay 
its  way  and  by  the  end  of  August  would  become  a  profit-making 
concern,  the  said  company  would  require  a  further  sum  of  £2000. 
A  statement  to  this  effect  was  prepared  by  the  secretary  of  the 
said  company  and  submitted  to  the  said  Leopold  Loewenthal, 
and  he  thereupon  agreed  to  make  this  further  advance,  bringing 
the  total  of  his  advances  up  to  £9500.  To  secure  repayment  of 
thjis  sum  and  interest  thereon  a  second  mortgage  bond  on  the 
said  farm  Syf erfontein.  No.  32,  and  binding  generally  all  the  pro- 
perty movable  and  immovable,  present  or  future  of  the  said  com- 
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pany  in  favoor  of  the  said  Leopold  Loewenthal,  waa  accordingly 
duly  passed  l^  the  said  company,  and  the  same  was  registered 
on  the  6th  day  of  Auj^ust,  1899. 

(6)  The  said  Leopold  Loewenthal  had  left  Johannesburg  for 
England  on  the  14th  day  of  July,  1899,  leaving  as  his  anthorised 
agents  to  act  for  him,  upder  general  power  of  attorney,  Messrs. 
J.  Law  and  F.  E.  Loewenthal.  Subsequently,  on  the  21st  Sep- 
tember, 1899,  the  said  F.  K.  Loewenthal  substituted  in  his  place 
under  such  power  Mr.  W.  T.  H.  Frost,  solicitor,  of  Johannesburg, 
and  such  substitution  remained  of  force  until  the  5th  May,  1902. 

(7)  By  the  1st  August,  1899,  the  said  Mr.  W.  T.  H.  Frost, 
who  was  then  acting  as  chairman  of  the  said  Syferfontein  com- 
pany, discovered  that  a  further  sum  of  £1500  additional  to  the 
said  sum  of  £2000  was  required  to  meet  current  accounts,  wages, 
&c,  then  due  by  the  company,  and  to  enable  it  to  carry  on  its 
business.  Cables  passed  between  Mr.  Frost  and  Mr.  Loewenthal, 
then  in  England,  on  the  position,  and  at  the  urgent  request  of 
the  said  Mr.  Frost  on  behalf  of  the  said  company,  to  enable  the 
company  to  pay  its  creditors  and  work-people  and  bring  it  out 
of  its  difficulties,  Mr.  Loewenthal  eventually  authorised  his  said 
agents  to  advance  to  the  said  company  the  said  £1500  on  the 
understanding  that  he  was  to  be  secured  by  the  said  company 
by  a  bond  on  the  company's  property  in  the  same  terms  as  the 
said  second  bond  for  £9500  and  interest  In  pursuance  of  such 
understanding  he,  by  his  agents  Messrs.  Law  and  Loewenthal, 
on  or  about  the  22nd  day  of  August,  1H99,  paid  the  sum  of 
£1500  to  the  said  company,  and  the  directors  of  the  said  com- 
pany on  the  11th  September,  1899,  at  their  board  meeting  passed 
a  resolution  of  which  the  following  is  a  copy  so  far  as  is  material, 
namely : — 

PRESENT:— 

Mr.  W.  T.  H.  Fnwt  (in  the  chair). 

Mr.  J.  Law. 

Mr.  F.  K.^  Loewenthal. 

Mr.  Law  reported  that  he  had,  acting  as  Mr.  L  Loewenthars 

representative,  advanced  to  the  company,  on  that  gentleman's  behalf 

a  further  sum  of  £1500  on  the  condition  that  it  should  bear  interest  at 

the  rate  of  10  per  cent  per  annum,  and  should  be  subject  to  the  same 
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Htipulations  and  conditions  in  all  respeotd  as  are  contained  iu  the  bond 
already  passed  to  Mr.  Loewenthal  for  £9500. 

IT  WAS  RESOLVED  :— 

Tiiat  such  furtlier  advance  be  and  is  hereby  accepted  by  the 
company  on  the  above  conditions. 

(8)  The  said  company  was  then  in  extreTnis,  and  the  said 
advance  of  £1500  was  necessary  to  enable  its  business  to  be 
carried  on  from  day  to  day,  which  facts  the  said  L.  Loewenthal 
discovered  after  the  advance  had  been  made. 

(9)  On  or  about  the  same  11th  September  the  said  Mr.  Frost 
left  the  Transvaal  for  Natal,  and  did  not  return  again  till  Feb- 
ruary, 1901.  By  Mr.  Frost's  absence  there  was  an  insufficient 
number  of  directors  to  form  a  quorum  of  the  board,  and  con- 
sequently the  necessary  authorisation  for  the  passing  of  bond, 
and  otherwise  duly  carrying  on  the  company  s  business,  did  not 
exist,  by  reason  whereof,  and  of  the  confusion  arising  from  the 
war,  the  said  bond  to  secure  the  said  advance  of  £1500  and 

-interest  to  Mr.  Loewenthal  was  not  passed. 

(10)  Mr.  Loewenthal  was  granted  permit  to  return  to  Johannes- 
burg in  March,  1902,  to  attend  to  his  affairs  there,  and  he  then 
requested  that  the  said  proposed  bond  to  secure  the  said  £1500 
and  interest  should  be  passed  to  him;  but  the  said  Mr.  Frost 
stated  that  tliis  could  not  be  done,  as  the  said  company  was  then 
so  largely  in  debt  to  other  creditors  that  it  was  practically  in- 
solvent, and  that  to  do  so  would  constitute  undue  preference,  and 
the  matter  therefore  remained  in  abeyance  pending  attempts  in 
various  ways  to  raise  further  capital  and  to  reconstruct  the  said 
company. 

(11)  All  such  attempts  were  fruitless,  and  in  the  result  the 
said  company  was  subsequently,  on  the  24th  March,  1904,  put 
into  liquidation  under  order  of  this  honourable  Court,  and 
Messra  Stokes  and  Law  were  appointed  official  liquidators  by 
such  ordec 

The  said  Leopold  Loewenthal  now  claims  that  he  is  a  pre- 
ferent  creditor  in  the  liquidation  of  the  said  company,  and  entitled 
to  rank  as  preferent  therein  on  the  said  farm  and  other  the 
property,  movable  and  immovable,  of  the  said  company,  or  other- 
wise on  the  movable  property  alone,  for  the  said  sum  of  £1500 
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together  with  interest  thereon  at  the  rate  of  10  per  cent  per 
annum  from  the  date  of  the  advance  thereof  till  the  end  of  saeh 
quarter  (if- any)  when  payment  may  be  made  to  him  precisely  as 
if  a  bond  in  the  same  form  as  the  second  mortgage  bond  for 
£9500  and  interest,  and  having  the  same  stipulations  and  con- 
ditions as  contained  in  the  said  second  bond,  had  been  duly  com- 
pleted and  passed  to<him.  But  the  said  liquidators  decline  to 
admit  that  such  advance  is  so  secured  or  preferent. 

Seward  Brice,  K,G.  (with  him  J.  Stratford),  for  the  applicant,, 
in  support  of  the  contention  that  applicant  was  entitled  to  be 
ranked  as  a  preferent  creditor,  submitted  that  there  was  a  differ- 
ence between  winding  up  and  insolvency.  In  the  case  of  insol- 
vency the  estate  vested  in  the  Master  or  the  trustee,  as  the  case 
may  be,  while  the  estate  of  a  company  in  the  case  of  winding  up 
remained  in  the  company.  That  being  so,  all  the  charges  or 
equities  to  which  the  estate  of  a  company  might  be  subject  prior 
to  a  winding  up  remained  attached  to  suph  an  estate  subsequent 
to  the  winding-up  order.  The  estate  of  a  company  after  a  wind- 
ing-up order  was  simply  the  property  of  the  company  less  all  the 
charges.  Applicant  had  the  right  prior  to  the  winding  up  to 
sue  for  specific  performance  of  the  agreement  to  execute  the 
bond.  The  liquidation  did  not  affect  that  right,  and  the  same 
ought  now  to  be  recognised  by  the  liquidators  who  represented 
the  company.  Sec.  10  of  Law  No.  1  of  1894  simply  dealt  with 
undue  preference,  and  provided  that  what  would  be  undue  prefer- 
ence in  the  case  of  a  person  would  be  undue  preference  in  the 
case  of  a  company;  but  the  recognition  of  applicant's  rights 
under  an  agreement  which  was  enforceable  at  the  time  it  was 
made  could  not  be  said  to  be  an  undue  preference.  No  one  could 
be  prejudiced  by  the  recognition  of  applicant's  right&  The  fol- 
lowing authorities  were  cited :  Taylor  v.  Wheeler  (2  Vem.  565 ; 
23  Eng.  Rep.  968);  Jennings  v.  Moore  (23  Eng.  Bep.  998);  In 
re  Strand  Mvsic  HaU  (3  De  G.  J.  &  S.  177)  \  Rose  v.  Army  and 
Navy  HOel  Co,  (34  Ch.  Div.  43);  Fryer  v.  EvxlH  ([1902]  App. 
Gas.  195) ;  Levey  v.  Abercorrie  Slate  and  SUib  Co,  (37  Gh.  Div. 
260) ;  In  re  Duckwarth  (2  Gh.  App.  cases,  580) ;  Oooch's  case  (7 
Gh.  App.  cases,  211);  Goringe  v.  Irwell  hidia-raJther  and  Outta- 
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percha  Works  (34  Ch.  Div.  132);  White  v.  NeayUm  (11  App. 
CaAlTl). 

L.  Kdaey,  for  the  respondents,  was  not  called  upon. 

WESSElij,  J. :  The  only  question  in  this  application  is  whether 
a  person  who  lends  money  to  a  company,  on  the  faith  of  a 
promise  that  he  will  be  secared  by  bond,  can,  if  such  bond  has 
never  been  executed,  come  to  the  Court  on  the  liquidation  of  the 
company  and  claim  to  be  placed  in  exactly  the  same  position  as 
if  the  bond  had  been  executed.  Mr.  Brice,  in  support  of  the 
proposition  that  he  can,  relies  strongly  on  the  contention  that 
there  is  a  difference  between  liquidation  and  bankruptcy,  inas- 
much as  in  the  case  of  bankruptcy  the  estate  vests  in  the  Master 
or  the  trustee,  whereas  the  estate  of  a  company  in  liquidation 
vests  in  no  one,  but  remains  in  the  company.  Admitting  that 
such  a  difference  exists,  I  cannot  see  how  it  affects  the  point  at 
present  under  consideration.  The  question  here  is  whether  the 
applicant  has  any  preferent  right.  The  only  reference  to  pre- 
ferent  rights  in  our  law  is  in  sec  14  of  Law  No.  1  of  1894,  where 
the  liquidators  are  required  to  "  frame  a  plan  for  the  distribution 
of  the  effects  of  the  said  estate,  specifying^  firstly,  such  creditors 
as  according  to  law  are  preferent  in  the  order  of  their  legal  pre- 
ference, and,  secondly,  the  concurrent  creditors  and  the  balance 
that  remains  over  for  division  among  them."  This  takes  place 
in  all  cases  where  there  is  a  concursua  credUoruTn,  and  therefore 
as  well  in  liquidation  as  in  bankruptcy.  It  is  clear  that  in  this 
respect  there  is  no  difference  between  bankruptcy  and  liquidation. 
The  statute  law,  however,  is  silent  as  to  what  is  meant  by  this 
legal  preference  or  praslatio,  as  it  is  called  in  Roman  law,  and 
we  are  driven  back  to  the  common  law  on  the  subject.  Voet, 
(20,  4,  16)  says :  Porro  circa  veroe  creditores,  iUud  in  genere 
constat,  hypotliecarios  praeferri  chirographiis  in  rebus  sibi  pig- 
norisjv/re  devinctis.  Now  the  applicant  claims  to  be  placed  in 
the  position  of  a  creditor  having  a  general  conventional  jiis 
hypothecae  over  immovables  and  movables.  This  jtis  in  rem, 
however,  can  only  be  created  if  the  contract  was  executed  coram 
lege  loci  illius,  in  quo  res  sitae  sunt,  and  the  main  feature  of  our 
law  is  registration.     Registration  is  a  condition  precedent  to  giv 
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ing  a  jus  in  rem,  and  without  registration  the  mere  agreement 
to  pass  a  bond  gives  no  greater  right  than  a  jtis  in  perwmam 
ad  rein  acquirendam.  The  applicant  has  only  an  agreement 
to  pass  a  bond.  He  is  therefore  merely  a  chirographarius, 
who  may  claim  to  have  the  bond  executed  according  to  agree- 
ment. The  company,  however,  is  now  in  liquidation,  ^d  the 
only  rights  of  preference  that  can  now  be  recognised  by  this 
Ciourt  are  the  rights  of  the  parties  as  they  existed  at  the  time  of 
the  liquidation.  Under  these  circumstances  the  application  must 
be  dismissed  with  costs. 

Applicant's  Attorneys :  Langebrink  it  Smith ;  Respondents' 
Attorneys :  DwnuU  &  Davis. 


RUSSELL  AND  FLEMING  v.  LEVITT. 

1904.    October  20,  November  3,  4.    Wessels,  J. 

Pravvtional  sentence, — Copies  of  summo7is  and  document  sued  on  not 
true  copies  qf  originals, — Costs, 

Summons  in  a  claim  for  provisional  sentence  on  a  promissory  note 
refused  on  two  separate  occasions  on  the  grounds  respectively  that 
on  the  first  occasion  the  copy  of  the  summons  served  on  the 
defendant  was  not  a  true  copy  of  the  original  in  that  in  did  not 
contain  the  name  of  the  registrar ;  and  that  on  the  second  occasion 
the  copy  of  the  promissory  note  sei*ved  on  the  defendant  was  not  a 
true  copy  of  the  original  in  that  the  names  of  certain  sureties, 
which  had  been  scratched  out  on  the  original,  did  not  appear  as  so 
scratched  out  on  the  copy  served. 

The  plaintiffs  claimed  provisional  sentence  for  the  sum  of 
£833,  9s.  3d.  on  a  promisHory  note  bearing  date  the  9th  February, 
1904,  payable  on  the  16th  August,  1904,  at  47  Mutual  Buildings, 
Commissioner  Street,  Johannesburg,  made  and  signed  by  the 
defendant  in  favour  of  Max  Michaelis  and  C.  A.  Russell  and  by 
them  indorsed  in  blank,  together  with  interest  thereon  from  the 
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16th  Aufpist,  1904-r-the  said  pi'omissory  note  having  at  maturity 
been  duly  presented  where  the  same  was  made  payable,  but  pay- 
ment thereof  having  been  refused  for  want  of  funds,  anil  due 
notice  of  dishonour  having  been  given  to  the  indorser  thereof. 

6.  P.  Stevens,  for  the  plaintiff,  moved. 

/.  WaUlie  Peirean,  for  the  defendant,  opposed  on  the  ground 
that  the  copy  of  the  summons  served  on  the  defendant  waa  not 
a  true  copy  of  the  original  summons  in  that  the  copy  served  did 
not  contain  the  name  of  the  registrar. 

Wesseijs,  J.,  upheld  the  objection  and  dismisHed  the  summons 
with  costs. 

Postea  (November  3) : — 

Stevens  again  moved  for  provisional  sentence  on  the  said  note. 

Peirson  objected  to  the  matter  being  heard  on  the  ground 
that  the  costs  of  the  former  proceedings  had  not  been  paid ;  see 
Simpnon  cfc  Co,  v.  FUck  (2  Menz.  269)  and  Marincowitz  v. 
A/a«/ty«  (12  S.C.  176). 

Stevens,  in  reply,  submitted  that  the  defendant  could  set  off 
the  amount  of  his  costs  against  plaintiffis'  claim ;  see  Trustees  of 
van  Niekerk  v.  Tiran  (1  S.C.  868).  He,  moreover,  tendered  a 
cheque  for  the  amount  of  defendants'  costs. 

Wessels,  J.,  on  the  authorities  quoted  on  behalf  of  the 
defendant,  expressed  the  opinion  that  the  plaintiff  was  bound  to 
•pay  the  costs  of  the  former  summons  before  taking  further  pro- 
ceedings. In  view,  however,  of  the  tender  now  made  he  ordered 
the  matter  to  stand  over  to  the  following  day  in  order  that  the 
question  of  costs  might  be  arranged  between  the  parties. 

Podea  (November  4) : — 

Stevens  again  moved  for  provisional  sentence  on  the  said  note. 

Peirson  opposed  on  the  ground  that  the  copy  of  the  promissory 
note  served  on  the  defendant  was  not  a  true  copy  of  the  original 
note,  in  that  the  names  of  certain  sureties  which  had  been 
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scratched  out  on  the  original  did  not  appear  as  so  scratched  oat 
on  the  copy  served  on  the  defendant. 

Wessels,  J.,  sustained  the  objection  and  again  dismissed  the 
summons  with  costs. 

Plaintiffs'  Attorneys:  Hutcltinaon  Sana  Jk  Rusadl;  Defend- 
ant's Attorney :  A.  B,  van  Os, 


SHEPHERD  V.  CENTRAL  SOUTH  AFRICAN 
RAILWAYS. 

1904.    Navernber  8,  11.    Bbistowe,  J. 

Carriers. — Bailtoay  line  controlled  by  dijferent  authorities. — Liabiliiy 
for  damage  to  goods. 

Where  goods  were  delivered  to  the  Portuguese  railway  at  Delagoa 
Bay  to  be  carried  to  Johannesburg,  the  contract  of  carriage  being 
entered  mto  with  the  Portuguese  railway,  Ifeld^  that  an  action  for 
damages  for  injury  caused  to  the  goods  during  transit  would  not 
lie  against  the  Central  South  African  Railways. 

The  plaintiff  in  this  action  claimed  from  the  defendants  (1) 
the  snm  of  £67, 18s.  lid.,  being  an  amount  paid  for  the  carriage 
of  a  portion  of  a  consignment  of  lucerne,  which  was  not  delivered ; 
(2)  £85, 16s.,  being  the  value  of  the  said  portion ;  and  (3)  £23,  Ss. 
for  damage  caused  to  another  portion  of  the  said  consignment  by 
the  negligence  of  the  defendants. 

The  case  for  the  plaintiff,  according  to  the  declaration  as 
amended  at  the  trial,  was  that  in  or  about  the  month  of  Feb- 
ruary, 1903,  one  Julien  Meyer  consigned  certain  1809  bales  of 
lucerne,  weighing  in  all  189,988  lbs.,  from  Lourenfo  Marques  to 
the  plaintiff  at  Johannesburg.  The  contragt  entered  into  by  the 
railway  authorities  at  Lpuren^o  Marquee  to  carry  the  said  con- 
signment to  Johannesburg  was  entered  into  by  them  on  their 
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own  behalf  and  also  as  the  agents  of  the  defendants.  Alterna- 
tively, the  said  1809  bales  of  lucerne  were  delivered  td  the 
defendants  on  behalf  of  the  plaintiff  to  be  carried  by  them  from 
the  Transvaal  border  to  Johannesburg.  The  defendants  under- 
took the  carriage  of  the  said  lucerne,  and  were  paid  freight 
therefor  by  the  plaintiff.  The  defendants  delivered  to  the  plain- 
tiff 1653  bales  of  lucerne,  weighing  172,810  lbs.  There  was 
therefore  a  deficiency  of  156  bales,  weighing  27,178  lbs.,  for 
which  the  plaintiff  had  paid  freight.  The  plaintiff  had  accord- 
ingly been  overcharged  to  the  extent  of  £67,  18a  lid.  Hie 
value  of  the  said  156  bales  was  £85,  16s.  Owing  to  the  negli- 
gence of  the  defendants  or  theip  servants  93  bales  of  lucerne 
were  delivered  in  a  damaged  condition,  and  the  plaintiff  had  by 
reason  thereof  suffered  loss  to  the  extent  of  £23,  5s. 

The  defendants  pleaded  that  only  1653  bales  of  lucerne  had 
been  delivered  to  them  on  behalf  of  the  plaintiff,  and  withbut 
admitting  liability  paid  into  Court  the  sum  of  £34,  13s.  6d.  in 
respect  of  the  overcharge,  and  the  sum  of  £13,  6s.  in  respect  of 
the  loss  arising  from  the  damaged  bales,  together  with  costs  up  to 
the  date  of  declaration  on  the  magistrate's  court  scale. 

The  facts  appear  from  the  judgment 

Satd  Solomon  (with  him  S.  S.  Taylor),  for  the  defendants,  in 
asking  for  absolution  from  the  instance  referred  to  the  following 
authorities :  Bristol  avd  Exeter  Bly.  v.  Collins  (7  H.L.  Cas.  194) ; 
MuscJiamp  v.  Lancaster  and  Preston  JuTiction  Rly.  Co.  (10  L.J., 
Ex.  460) ;  Crouch  v.  Great  Western  Rly,  Co.  (26  LJ.,  Ex.  418). 

C.  0.  Ward  (with  him  E.  Turner),  for  the  plaintiff,  contra : 
see  Foulkes  v.  Metropolitan  District  Bly.  Co.  (5  C.P.D.  157); 
Burke  V.  S.  E.  Bly.  Co.  (5  C.P.D.  1). 

Cur  adv.  wit 

Postea  (November  11) : — 

Bristowe,  J. :  In  February,  1903,  two  consignments  of  lucerne 
were  despatched  by  rail  from  Louren90  Marques  to  the  plaintiff 
in  Johannesburg.  For  each  consignment  a  forwarding  note,  in 
the  form  required  by  the  Portuguese  railway,  was  signed  on 
behalf  of  the  consignor  (who,  I  assume,  was  acting  as  the  agent  of 
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the  plaintiflT)  and  the  railway.  The  forwarding  notes  were  headed 
"  Goods  Traffic — Combined  Service  " ;  they  gave  the  names  of 
the  consignor  and  consignee,  and  stated  that  the  forwarding 
station  was  Louren^o  Marques  and  the  destination  Johannesburg. 
They  also  gave  particulars  of  the  trucks,  number  of  bales  and 
weights,  with  an  indorsement  signed  by  the  consignor's  agent, 
"  The  railway  is  not  responsible  for  either  the  number  of  parcels 
or  weight"  The  trucks  were  partly  C.S.A.R  and  partly  Portu- 
guese trucks,  and  the  railage  charges  were  to  be  paid  at  Johannes- 
burg. The  weights  given  in  the  respective  notes  showed  the 
average  weight  of  a  bale  to  be  in  the  first  consignment  about 
112  lbs.  and  in  the  second  consignment  about  102  lbs. 

In  due  course  advice  notes  were  received  by  the  plaintiff  from 
the  defendants,  and  upon  those  advice  notes  he  paid  them  the 
railage  charges  for  the  whole  journey  at  5b.  per  100  lbs.,  on  pay- 
ment given  by  the  consignor.  On  payment  of  these  charges  the 
plaintiff  returned  the  advice  notes  to  the  railway  and  received 
in  return  receipts  for  the  chargea  The  receipts  are  in  evidence, 
and  contain  the  same  particulars  of  trucks,  packages  and  weights 
as  the  forwarding  notes.  The  advice  notes  are  not  before  fne. 
It  was  stated  in  evidence  that  the  particulars  in  them  were  the 
same  as  in  the  forwarding  notes,  and  I  think  it  may  be  assumed 
from  the  form  of  the  receipts  that  this  must  have  been  so. 

When  the  goods  were  delivered  the  following  defects  were 
discovered :  (1)  There  was  a  shortage  of  156  bales  in  the  second 
consignment ;  (2)  93  bales  (partly  in  the  first  and  pitrtly  in  the 
second  consignment)  were  damaged ;  (3)  there  was  a  deficiency 
in  weight  of  27,178  lbs.,  giving  an  average  weight  per  bale  as 
delivered  of  a  little  over  90  lbs.,  and  showing  an  average  deficiency 
on  the  first  consignment  of  about  22  Iba  and  on  the  second  con- 
signment of  about  12  lbs.  per  bale. 

In  the  present  action  the  plaintiff  claims  against  the  defend- 
ants: (1)  £67, 18s.  lid.  overcharge  for  the  deficiency  in  weight, 
being  5s,  per  100  lbs.  on  27,178  lbs? ;  (2)  £85,  I6s.,  the  value  of  the 
156  bales  lost;  (3)  £23,  5s.  for  the  damaged  bales.  It  was  ad- 
mitted that  if  the  plaintiff  succeeded  in  recovering  the  £85,  16s., 
the  £67,  18s.  lid.  would  have  to  be  reduced  by  the  proportion 
attributable  to  the  156  bales. 


A       ^ 
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The  d'efendantR,  without  admitting  liability*  have  paid  into 
Court  £34,  ISs.  6d.  in  respect  of  the  alleged  overcharge  of 
£67,  188.  lid.  This  sum  represents  their  share  of  the  railage 
charges  for  the  lost  156  bales.  And,  also  without  admitting 
liability,  they  have  paid  into  Court  £13,  6a  in  respect  of  the 
loss  arising  from  the  damaged  bales. 

-Mr.  Solomon,  on  behalf  of  the  defendants,  applied  before 
leading  any  evidence  for  absolution  from  the  instance.  Whether 
he  is  entitled  to  this  is  the  question  which  I  have  now  to  decide. 

It  is  of  course  essential  to  the  plaintiff's  case  to  show  a  con- 
tract between  himself  and  the  defendants,  and  the  only  written 
contract  consists  of  the  forwarding  notes  which  I  have  men- 
tioned, and  is  therefore  in  terms  with  the  Portuguese  railway. 

The  plaintiff  puts  his  case  in  two  alternative  way&  First,  he 
says  that  so  far  as  the  contract  was  to  carry  the  goods  over  the 
Portuguese  line  it  was  entered  into  by  the  Portuguese  railway  on 
its  own  behalf,  and  so  far  as  it  was  a  contract  to. carry  the  goods 
over  the  defendants'  line  it  was  entered  into-  by  Uie  Portuguese 
railway  as  agents  for  the  defendants.  Alternatively  ha  says  that 
the  delivery  of  the  goods  by  the  Portuguese  railway  to  the 
defendants  at  the  border  of  the  Transvaal,  and  their  acceptance 
of  them,  constituted  a  contract  between  the  plaintiff  and  the 
defendants  directly,  which  I  suppose  must  mean  that  the  Portu- 
guese railway  were  the  agents  of  the  plaintiff  to  enter  into  a 
contract  with  the  defendants  on  his  behalf.  The  observations  of 
Bramwell,  LJ.,  in  Foulkes  v.  Metropolitan  Dietrict  My.  Co. 
(5  C.P.D.,  at  p.  158),  suggest  the  possibility  of  yet  another  alter- 
native, which  is  that  the  original  contract  was  entered  into  by 
the  Portuguese  railway  as  agents  for  a  partnership  (so  far  as 
regards  carriage  over  both  systems)  consisting  of  themselves  and 
the  defendants. 

Now  it  is  for  the  plaintiff  to  prove  that  .one  of  these  alterna- 
tives is  the  true  one.  The  only  contract  of  which  there  is  any 
evidence  is  that  contained  in  the  forwarding  notes,  which  pur- 
ports to  be  a  contract  of  carriage  from  Lourenfo  Marqi;^"to 
Johannesburg  entered  into  by  the  Portuguese  railway  onlj^ 
There  is  nothing  in  the  language  of  these  documents  to  suggest 
that  the  Portuguese  company  were  acting  in  any  way  as  agents 
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for  the  def endautn,  or  that  they  were  being  coDAtituted  agents  of 
the  plaintiff,  or  to  suggest  the  existence  of  a  partnership.  It  is 
a  simple  contract  to  carry  from  Loaren90  Marques  to  Johannes- 
burg; and  the  fact  that  the  railage  charges  for  the  whole  journey 
were  payable  in  a  lump  sum  certainly  suggests  that  the  intention- 
of  the  parties  was  that  there  should  be  one  contract  and  one 
contract  only. 

In  the  case  of  BriMol  arid  Exeter  Kly.  Co.  v.  CoUins  (7 
H.L.  Cas.  194)  goods  were  delivered  to  the  Great  Western  Railway 
tQ  be  carried  to  a  point  on  the  line  of  the  Bristol  and  Exeter 
Railway.    On  the  line  of  the  Bristol  and  Exeter  Co.  they  were 
destroyed  by  fire,  and  it  was  held  by  the  House  of  Lords  that 
the  contract  was  with  the  Great  Western  Railway  only,  and  that 
no  action  could  be  maintained  against  the  Bristol  and  Exeter  C!o. 
I  can  only  find  one  distinction  between  that  case  and  the  present, 
which  is  that  in  that  case  the  railage  charges  were  paid  before 
the  goods  were  carried,  and  were,  therefore,  paid  to  the  contract- 
ing company,  while  in  the  present  case  they  were  paid  at  the 
end  of  the  journey  to  the  defendants.    But  does  this  make  any 
difference  ?    It  seems  to  me  that  it  does  not    It  is  immaterial  to 
the  question  who  are  the  parties  to  the  contract,  whether  the 
payment  is  received  by  the  servants  of  the  contracting  company 
or  by  the  servants  of  some  other  company.    The  case  of  Muschamp 
V.  Lancaster  and  Frenton  Juiictwn  Rly,  Co.  (10  L.J.,  Ex,  460)  is 
an  authority  (if  authority  is  needed)  that  this  circumstance  cannot 
affect  the  liability  of  the  contracting  party.    Can  it  then  (stand- 
ing by  itself)  establish  that  the  Portuguese  company  were  agents 
for  the  defendants,  either  by  virtue  of  a  partnership  or  other- 
wise?   The  answer  seems  to  me  to  be  that  it  is  equally  con- 
sistent with  a  contract  of  sub-agency  between  the  Portuguese 
railway  and  the  defendants,  which  is  as  probable  a  theory  as  any 
other  that  can  be  advanced. 

I  am  accordingly  driven  to  the  conclusion  that  in  the  present 
case  the  contract  was  with  the  Portuguese  railway  only.  In  my 
opinion,  therefore,  this  action  cannot  be  maintained,  and  I  grant 
absolution  from  the  instance  with  costs. 

Plaintiffs  Attorneys :  Hutchinson  Sons  rf:  Russell ;  Defend- 
ants' Attorneys :  Bell  &  Tan^sred. 
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